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Il NDEX - VOLUME 20
| NDEX OF EXHI BI TS
NO. DESCRI PTI ON . D EVD.
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(PART 1)
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VEDNESDAY, OCTOBER 21, 2015 - - MORNI NG SESSI ON

JUDGE CLI FTON: W're back on record on Cctober 21, 2015,
it is a Wednesday, it is 9:00 in the morning. This is Day 20
of the mlk hearing. W're in Covis, California. M nane is
Jill difton. I'mthe United States Adm nistrative Law Judge
who is assigned to take the evidence at this rule naking
heari ng.

| would Iike to take appearances of additional
U. S. Department of Agriculture enpl oyees and then ot her
participants in the hearing.

MR. RICHVOND: Good norning, WIIliam R chnond,
RI-CHMOND, I"'mwth USDA AMS Dairy Programs, and | am
enpl oyed as a Marketing Specialist.

MR. CARMAN.  Good norning, Cifford Carman, CGA-RMA-N,
Assistant to the Deputy Adm nistrator, Dairy Prograns AMS USDA.

MS. ELLIOIT: Hello, I'mPanela Elliott, E-L-L-1-OT-T, |
ama Dairy Products Marketing Specialist wth USDA AVS Dairy
Prograns.

MS. MAY: Good norning, Laurel May, MA-Y, with USDA AVS
Dairy Program

JUDGE CLI FTON: W know that you are a Marketing
Speci al i st.

MR. SCHAEFER: Henry Schaefer, HE-NRY, SCHA-EFER
Agricultural Economi st with the Upper M dwest Marketing O der

Federal Order 30, on detail to AVMS Dairy Prograns.
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MR, SVENSON:  Good norning, Virgil V-1-RGI-L,
SWENSON, Assistant Market Adm nistrator with the Central
Federal Order and on detail with Dairy Program

MR HLL: Hello, I'mBrian HII, B-RI-AN HI-L-L.
Attorney with the Ofice of the General Counsel, Marketing
Regul atory and Food Safety Programs Division

M5. BECKER. Good norning, Lauren Becker, B-E-C-K-E-R and
I'malso an attorney in the Ofice of the General Counsel
USDA.

MR, BESHORE: (Good norning, Marvin Beshore, MA-RV-I-N,
B-E-S-HORE, counsel for the Cooperative Proponents of
Proposal Number 1, California Dairies, Dairy Farmers of
Amrerica, and Land O Lakes.

MS. OLI VER THOWPSON: Good norning, Megan O iver Thonpson,
Megan is ME-GA-N I'mwth the law firmof Hanson Bridgett,
HANSON B-RI-DGET-T, and |I'malso co-counsel for the
Proponents of Proposal Nunmber 1.

MR. SCHAD: Good norning, ny nanme is Dennis Schad,
SCGHAD and | wrk for Land O Lakes.

MR. ERBA: Good norning, Eric Erba, EERI-C, E-RB-A |I'm
wth California Dairies, and enployed as a Senior Vice
President and Chief Strategy O ficer.

MR, ENGI SH  Good norning, your Honor, my nane is
Chip English, GHI-P, ENGL-1-SH I'ma lawer with the |aw

firmof Davis, Wight, Tremaine, ny office is in Washington,
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DC, and |'mhere representing the Dairy Institute of
California, Proponents of Proposal 2.

M5. VULIN.  Ashley Wulin, AS-HL-E-Y, V-- as in Victor --
-U-L-1-N, attorney with Davis, Wight, Trenumine, representing
the Dairy Institute of California.

MR, SCH EK: Good norning, WIIliam Schiek, S-CGHI-E-K,
Econom st with the Dairy Institute of California.

M5. KALDOR  Good norning, Rachel Kaldor, RA-CHE-L,
K-A-L-D-OR Executive Director Dairy Institute of California.

MR ZOLIN. Good norning, Alan Zolin, A-L-AN Z-OL-I-N |
am a Consul tant here representing Hil mar Cheese.

MR- HERBEIN. Carl Herbein, GA-RL, HERB-EI-N [|I'm
here as a wtness with M. English.

MR, DeJONG Janes Dedong, D-E-J-ON-G Dairy Policy and
Econom ¢ Anal yst with Hil mar Cheese Conpany, dairy farner-owned
manuf act urer of cheese, whey, and m |k powders.

MR. VETNE: John Vetne, V-E-T-N-E, representative for
H | mar Cheese Conpany.

MR MEEK: Good norning. |'m Chuck Meek, ME-E-K |'mhere
with CEM Consulting, here as a witness for Chip English on the
ESL shrinkage questi on.

MR. SUEVER  Good norning, Mchael Suever, SSUE-V-E-R |I'm
with HP Hood, LLC, Senior Vice President. |[I'll be speaking on
the shrinkage issue today.

MR. BLAUFUSS:. CGood norning, Rob Blaufuss, B-L-A-UF-US-S,
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Seni or Manager of Dairy Ri sk Management in Economics at the
Dean Foods Conpany.

MS. HANCOCK: Nicol e Hancock, HHA-N-C-O C K, at Stoel
Rves, SST-OEL, RI-V-E-S. | represent the California
Producer Handl ers Association and Ponderosa Dairy.

MS. REED: Good norning, Kristine Reed, KR 1-S-T-1-NE
RE-E-D, I'mwith the MItner law firmand we represent
Select M|k Producers.

MR, VANDENHEUVEL: Good norni ng, Rob Vandenheuvel,
V-A-NDE-NHE-UV-E-L, here with M|k Producers Council.

JUDCGE CLI FTON: Is there anyone here who did not appear
just now who would like to testify today? Not at this tine.

All right. W wll now take announcenents and any
other prelimnary matters.

MS. MAY: Good norning, Laurel May with USDA. The first
announcenent, as Ashley remnded us this norning, is that this
hearing is better than Junior Hgh. And | share that -- |
share that sentinment, so wel cone.

If you would like to testify at the hearing, please |et
us know and we'll get you into the line up. |If you would Iike
to question any of the w tnesses, you are wel cone to do so, and
you can approach the podium and the Judge can acknow edge you
and you can do that.

We are broadcasting this session of the hearing via

live audio feed, and if anybody would |ike to tune into that,
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it is at www. ans. usda. gov/live.

The court reporter continues to take transcripts and
those are being provided to AMS at the -- two weeks after the
end of each hearing week, and you can get to those on our ANS
websi te.

We al so have some copies of past exhibits in the back
if you would like to pick up and | ook at any of those. And we
have refreshnents, as always, and you are wel cone to enjoy
t hose.

Today is noving day. So after we get done this
afternoon, we will need to take everything out and then we'll
be relocating for tomorrow and Friday to the Piccadilly Inn at
the airport, and that hotel is pretty close to the corner, to
t he northwest corner of Peach and MKinley Avenues, over here
by the airport, so take it with you tonight.

Yesterday, we ended with M. Herbein on the stand, and
at bat this nmorning we have Alan Zolin, | believe, and then on
deck we have M. Herbein again. And then I'mgoing to |et
Chip introduce the rest of the line up as it happens.

JUDCGE CLI FTON: Before you go, do we know what room we
shoul d | ook for at the Piccadilly Inn?

M5. MAY: W do not, but they make it pretty clear to you
when you get there.

JUDGE CLIFTON: Al right. Very good. Thank you.

MR. ENGLI SH: Thank you, your Honor. Chip English.

3856

BARKLEY

TRANSCRIPT OF PROCEEDINGS - XX Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

Havi ng spent nore than ny fair share of time at the
Piccadilly, | think really there is only one place we could
possibly be, and | think they wll make it clear.

So for today, M. Zolin is up first, | hope fairly
briefly. Mstly, this is the first time he's appeared, so
we're going to talk about his experience, and then he's going
to have a very short, one-page, direct. And then, for
schedul i ng purposes, and that's to sort of set the stage for
the ESL, which | would like to do. And that is the issue,
again, that is found in Proposal Number 2 in paragraph 43,
having to do with shrinkage at ESL facilities. So after
M. Zolin does that, we're going to interrupt himand take him
off the stand to allow M. Herbein to get back on the stand and
finish his cross, provide the list fromM. Beshore asked, and
the ot her questions M. Beshore asked. He has a response to
t he question asked yesterday by USDA about ESL versus aseptic,
and then of course he's avail able for whatever other cross and
redirect.

When M. Herbein is finished, M. Zolin will then
return to the stand and have sone additional direct and then be
avai l able for cross. After we have done that dipsy-doodle, we
w || have M. Chuck Meek appear, as previously advertised,
foll owed by M ke Suever for HP Hood. That will then conplete
the ESL portion of testinony.

At which point, Dr. Schiek wll be [ucky enough to
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return to the stand to hopefully today, conplete his testinony
on direct and cross on his opening statenent.

If for some reason that does not fill our tine today,
M. Dryer, who is not presently here, Geg Dryer from Saputo
expects to be here after 2:00 p.m and he woul d be available to
gi ve his opening statenment today.

If for some unforeseen reason we have all of that done,
including M. Dryer, | don't think |I have another w tness
today. But that's a lot of witnesses. And in previous
experience, | would think that would be unlikely. But be that
as it may, that's our day. At the end of the day | hope to
have at |east sone forecast for tonorrow, but it nay be like a
weat her forecast in Mine.

JUDGE CLIFTON: Are there any other prelimnary natters?
['"lIl just read into the record the docket nunber. In brackets,
[AQ, for agreenments and orders, 15-0071. That is the nunber
by which the Hearing Clerk within the United States Departnment
of Agriculture keeps track of filings.

All right. Let us begin then with M. Zolin comng to
the stand. And now copies of the testinony of Alan Zolin are
bei ng di stri buted.

MR. ENGLI SH. So your Honor, what's being distributed is a
t hr ee- page docunment. The first page is a cover sheet w th what
| think we now call the caption of this matter, with the date,

Covis, California, 2015, the Testinmony of Alan Zolin,
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Part 1, and then the next page is his one-page statenent, and
the third page, well, it is nunber 2 because the cover page, is
t he work background for Alan. So | would ask that that entire
docunent be marked as the next nunber.
JUDGE CLIFTON: Which | believe is 85 M. Elliott?
MS. ELLIOIT: That's correct.
JUDGE CLIFTON: We'll mark that as Exhibit 85.
(Thereafter, Exhibit 85 was narked
for identification.)
MR. ENGLISH: And | believe Exhibit 84, M. Herbein's, was
adm tted yesterday; is that correct?
JUDGE CLIFTON: It was, yes. Al right.
M. Zolin, I'll swear you in in a seated position.
Wul d you raise your right hand?
Do you solemmly swear or affirmunder penalty of
perjury that the evidence you wll present wll be the truth?
MR ZOLIN | do.
JUDCGE CLI FTON: Thank you. Please state and spell your
nane.
MR ZOLIN M nane is Alan, A-L-A-N, Zolin, Z-OL-I-N
DI RECT EXAM NATI ON
BY MR ENGLI SH.
Q Good morning, M. Zolin.
A Good norni ng.

Q If you would read just the introduction and then we're
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going to tal k about your work history for a few m nutes.
A, Sure.
| ntroduction

My nane is Alan Zolin. |'mthe owner and sole
proprietor of Zolin International, LLC, a Dairy Supply Chain
and Dairy Policy Consulting conpany. | have been retained by
H | mar Cheese Conmpany to work with Dairy Institute of
California (DIC) to develop an alternative proposal to
Cooperative Proposal Number 1. | have worked with a task force
made up a number of representatives from D C nenber conpani es,
in order to develop and submit Proposal 2.

Q Sothenif we could turn the page to your work
background, and actually, let's work our way up fromthe bottom
in away, but let's start, before USDA FMMO Order 30, what is
your educational background?

A. | have a degree in Accounting fromthe
University of Illinois.

Q So after you got that degree in Accounting fromthe
University of Illinois, was USDA your first enploynent?

A It was ny first full-time enploynent.

Q Gkay. And what was that enploynment, the tinmefranme, and
what did you do?

A | started in July of 1977. | was a field auditor for
roughly six nmonths. | was pronoted, noved into a section

called the pooling and review section, which basically
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cal cul ated the pool for Order 30, as well as reviewed all the
audits of all the plants that were in the nmarket at that tine.
The last few years of my career, | was in the Informational
Systens Departnment, where | actually was a progranmmer to wite
| anguage for the, or any changes to Federal Orders, not only in
Order 30, but across the country. | think the only job I did
not have was a job working in the lab

Q So let ne just explore that just a little further
First of all, since the present Oder 30 is different fromthe
Order 30 that you worked at geographically, correct?

A, Correct. It's been changed.

Q Wiat was the Oder 30 you dealt with and what was its
rel ati ve pool size and what did it cover?

A It was prinmarily the State of Wsconsin, Northern
[llinois, a portion of lowa, |I believe, and | think that was
it. W butted up closely to Order 68, which covered sone of
Western Wsconsin, Mnnesota, and maybe going into
Sout h Dakota. Somewhere along the line in order consolidation,
Order 30 and Order 68 were conbined. Pool size, Chip, | don't
remenber, but a billion pounds a nonth kind of conmes to m nd.

Q For that tinme period it was |arge?

Yes.
Rel ative to other orders?

Correct.

o > O »F

And when you say that you did sort of information
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systens group and the coding for the | anguage, what exactly do
you mean by that?

A. The way it was back then, and we're going pretty far
back in tine, the Department, ny office felt it was nore
productive to take soneone who understood the pooling aspects
and teach them how to program rather than take a programmer
and teach themthe Federal Order system So basically | went
back to school and got a second degree in conputer progranm ng.

Q And then you basically, based upon your understanding,
not only of Order 30 | anguage, but other order |anguage, hel ped
or actually wote the code | anguage for how those woul d be
inpl enented in basically helping the audit and track and
cal cul ate the pool ?

A, Correct. And if | can continue, Chip. Towards the end
of 1984 | believe there was a major hearing in the Order 30
area, and | was basically being prepared to be a programer for
t he Order changes.

Q But by the time that proceedi ng was conpl eted, you were
no | onger USDA?

A, Correct.

Q Gkay. So what was your next enploynent?

A | went to work for Kraft Foods in June of 1984, and
started out as a buyer and a m |k nmarketing analyst. And
during that timeframe, | bought a nunber of dairy products,

they are listed on ny work background, and also | was
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responsible for the mlk marketing reporting for all Kraft

pl ants throughout the country.
At that tinme, Kraft had fluid mlk plants, cheese

plants, ice creamplants, yogurt plants, | guess | forgot

to

put sour creamplants. W pretty much had a spectrum of the

dai ry product industry.

Q If you can renmenber, approximately how many plants
peaked at Kraft while you worked for thenf

A, 37 was the nunmber | had at peak.

Q And were those nationw de?

A.  Everywhere -- yes, nationwmde. Not in every state,

scattered throughout the country.

Q Including California?

t hat

but

A W did not have a plant in California. W had plants

in Californiain the '60's, Kraft did, and we re-opened the

plant in 1994, in Tulare, California.

Q And I'mgetting ahead of myself. So anything el se

you

want to tell ne about your '84 to '88 tinefrane enpl oynent?

A No.
Q So --
JUDGE CLIFTON: | would like you to | ook at your work

background where you tal k about that, and just read nme the

products, since sone of themare abbreviated with initials.

MR ZOLIN. Ckay. The dairy categories that, when | was

starting at Kraft was; cream whey, WPC, NFDM (nonfat dry
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i nternational powders, AMF, and other storable butterfat.
JUDGE CLI FTON: What does WPC nean?
MR, ZCQLIN. \Wey protein concentrate.
JUDGE CLI FTON: And what does AMF nean?
MR ZOLIN  Anhydrous mlk fat.
JUDGE CLI FTON: Thank you.
BY MR ENGLI SH.

Q So what was your next enploynent at Kraft?

A M next role at Kraft was the National MIk Mrketing
Manager, and that was the job that entailed the responsibility
for the direct procurement of mlk for the Kraft plants.

Q So how was this position different fromthe position
you had held through '88?

A. In the position through '88 | was just basically doing
reporting to the Market Adm nistrator and other reporting
tasks. From'89 through '96 | had the responsibility of buying
the mlk.

Q Did that nean you still understood, though, what was
being reported to the Market Administrator in those tasks?

A Actually, throughout nmy entire career at Kraft | never
| ost the M|k Marketing Anal yst position.

Q Lost or they never let you let it go?

A It was always on ny desk, yes.

Q So then what was your next position at Kraft?

A

After the M|l k Marketing position, | went to, | becane
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the Director of Cheese and Dairy Ingredient Procurenent for
North Anerica, which includes, in Kraft's description of

North America, the U S. and Canada. For sone reason we didn't
I ncl ude Mexi co.

Q And how was your position different for those final 13
or 14 years at Kraft?

A In that tinefranme | becane involved in the cheese
i ndustry, which up until that tine | did not have experience.
| also took on the responsibility of the supply chain
production planning, and inventory managenent for the raw dairy
ingredients that Kraft had.

Q And were you involved at that point wth any cheese
facilities in California?

A Yes, we were. By that time we did have our own plant
running. | would also say, Kraft was a conpany that bought a
significant amount of cheese from ot her manufacturers, and all
t hrough ny work career, Kraft was buying cheese from ot her
conpani es that produced cheese in California.

Q Soin that light, you woul d have kept abreast of how
the California systemworked, along with how the Federal Order
system worked. Even if you were not buying the mlk, you were
buyi ng the cheese, and therefore, it mattered how t hose
programnms wor ked?

A, Exactly. 1In the hearings in California in the early,

well, late '80's, | was always present at those hearings | ust
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to be aware of what was going on in the State of California.

Q Do you have even a rough estimte of how many
proceedi ngs, both California and Federal, you've participated
In over your career?

A \Well, certainly any hearing | would have gone on
t hrough 1996, | woul d have participated, because it woul d have
sonmehow i npacted our conpany. After '96, | would only attend
hearings casually | guess I'll say.

Q W haven't had that many hearings since 1996. So then
you retired fromKraft in 2010. And what have you done?

A. | started ny own consulting conpany, and working w thin
the dairy industry, helping folks on strategi c sourcing of
dairy products, global dairy policy, and supply chain
ef ficiencies.

Q And I'mcertainly not |ooking for nanes and
confidential information, but approximtely how many different
busi nesses have you represented in that tinefranme?

A. | have an ongoing retainer client base of four clients,
and | have probably had, 1'Il use 1099's as ny exanple, | have
probably had in the last five years, somewhere in the
nei ghborhood of 60 1099's, neaning | have been hired by about
60 conpani es over the last five years.

Q Andis that primarily involved with dairy and pricing
regul ation and the issues inherent in this proceeding?

A It is. And but also, keep in mnd | do have the supply

3866

BARKLEY

TRANSCRIPT OF PROCEEDINGS - XX Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

chain efficiencies, some transportation issues. It covers the
ganut, Chip.

Q And going back to your time at Kraft, when Kraft had
fluid mlk plants and ice cream throughout this time period,
have you been involved with all classes of mlk?

A Yes, | have.

Q Gkay. Al right. Wth that in mnd, let's go back to
your statenment on page 1 and conplete your direct, starting
W th purpose.

A Ckay.

Pur pose

My reason for testifying today is to offer background
information on the topic of ultra-pasteurized and aseptically
processed dairy products (commonly referred to as Extended
Shel f Life or ESL) shrinkage cal cul ation, specifically focusing
on Section 1051.43(b). This section is comonly referred to as
t he Shrinkage and Overage O assification Section. This section
provi des the net hodol ogy for cal culating the maxi mum al | owabl e
shrinkage to be classified in the | owest class at pool plants.
What Proposal 2 is attenpting to do is provide a nodified
calculation for facilities that process ESL products. Under
Proposal 2, a plant that processes ESL products and qualifies
as a pool distributing plant under Section 1051.7(b), would
have a nodified maxi num al | owabl e shri nkage assigned to the

| owest class. This nodification, as it appears in the Hearing
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Notice, would increase the maxi num all owed shrinkage assigned
to the lowest class to be 5 percent for an ESL produci ng pl ant
that receives all of its mlk directly fromdairy farners on
farmwei ghts and tests, as well as processes 100 percent of
those receipts into an ESL type product. That was a |ong

sent ence.

Byway of exanple, that five percent is calcul ated by
the addition of the 2 percent contained in Section
1051.43(b) (1) (i) plus the full 3 percent additional percentage
allowed in Section 1051.43(b)(1)(v) in Proposal Nunmber 2.

Q As submitted and as published in the Federal Register

Not i ce?
A. Correct.
Rati onal e and Comment ary
In my dairy consulting business, | have clients that
produce ESL-type products. In past evaluation of their

operations |ooking for dairy supply chain opportunities, |
observed the higher shrinkage that occurred in the portion of
their ESL operations versus their conventional HTST, which
stands for H gh Tenperature Short Tine, which is a term nol ogy
referring to pasteurization technique operation. Sonme of ny
clients operate plants that produce a very high percentage of
their output as ESL products. These plants qualify as a pool
di stributing plant under Section 7(b). Oher clients process

some mlk into ESL products, but falls bel ow the 15 percent
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trigger to qualify as a 7(b) distributing plant. These plants
qualify as a 7(a) distributing plant. For the purpose of

determ ning an additional excess shrinkage percentage for

Proposal Number 2, | reviewed the records of ny ESL clients and
calcul ated that their total product pound shrinkage -- and
calculated their total product pound shrinkage -- excuse ne.

The result of this analysis was ny client's total product pound
shrinkage averaged above five percent. Relying on that
information, Dairy Institute used 3 percent as the additiona
percentage added to the shrinkage cal culation in Proposal 2.

The testinony that follows me, refines that information
and -- and | have a correction, the submtted proposal. This
concludes ny testinony on this issue.

JUDGE CLI FTON: Let us address this one change on the
record copy, the very |last sentence of rationale and
commrentary, the very last line of that, and instead of
"substituted" we are witing the word "submtted".

Thank you, Ms. Elliott.

MR. ENGLI SH: Actually, your Honor, before he |eaves the
stand right now, there were a couple of places where he
correctly read things differently fromthe statenent, so
wanted to note them They are both in the Purpose, so, in --

JUDGE CLI FTON: Now, note them or have them changed?

MR. ENGLI SH: Actual ly have them changed, because he read

it correctly, and it seens to ne it ought to be corrected. W
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can agree or disagree after | note it. So in the mddle of
Purpose, the seventh line down there is a sentence that starts,
“under Proposal 2 a plant that" he had witten "process ESL"
but when he read it he correctly read "under Proposal 2 a plant
that processes" so there would be an "ES" added to the word
"process" before ESL in that |ine.

JUDGE CLIFTON:. Ms. Elliott, are you there?

MS. ELLIOIT: Yes.

JUDGE CLIFTON: Al right. W'Ill make that change.

MR ENGISH Simlarly, if you nmove four lines down to the
l'ine that says, "five percent for ESL producing plant that
receives all" the way it reads "all its m|k" he read nore
properly "all of its mlk." And so | would insert the word

"of " between "all" and "its. He read it the way it ought to
be read, and not the way it is witten. | think the word "of"
should be correctly there on the statenent.

JUDGE CLIFTON: And, Ms. Elliott, are you there?

M5. ELLIOIT: Yes.

JUDGE CLIFTON. Al right. W'Il nake that correction

MR ENGISH And I will wait on noving adm ssion and ot her
things of the exhibit for his return to the stand after
M. Herbein

So | woul d propose that M. Zolin be excused fromthe

stand at this point, and return for additional direct,

adm ssion of his exhibit, and cross-exam nation after
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M. Herbein's testinony is conplete.

JUDGE CLI FTON: Thank you. | agree with that. Thank you,
M. Zolin, we'll see you again soon.

MR. ENGLISH. And to prepare M. Herbein, not saying he's
gonna go into the conputer, but if a question comes up, he's
al ready got his computer plugged in and up by the stand to save
tinme.

So | believe at this point, M. Herbein is avail able
for the continued cross-examnation by M. Beshore. | guess it
m ght be efficient if he also just takes quickly, the question
asked by USDA. Well, maybe not. Just give us a second.

| was trying to efficiently address the question that
was asked yesterday and not to cut you off for other things. |
thought it might help clean up things if he answered your
question yesterday with respect to whether his data went to the
i ssue of ESL divided fromaseptic, all right? So | wanted to
have hi m answer that one question and then have M. Beshore
come up. | just thought it mght be nore efficient.

JUDGE CLIFTON: Al right. M. Herbein, you renmain sworn.
Pl ease again state your nane and spell your nane.

MR, HERBEIN. Carl D. Herbein, GA-RL, the letter D
Herbein, HE-RB-E-I-N

JUDGE CLI FTON: Thank you. You may proceed with your
testinmony in response to the question yesterday from USDA

MR. HERBEIN. Yes, thank you. | have reviewed the raw data
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that we utilized in the study, and it does not include a
differentiati on between aseptic and ESL

MR RICHMOND: kay. Bill Richnond, USDA

W appreciate you looking into it. | guess we don't have
any additional questions, then, at this point.

JUDGE CLIFTON: Al right. You may after M. Beshore
proceeds. Very fine.

M. Beshore, you are welcone to cone to the podi um
And M. Herbein, do you want to start by giving the response to
the question M. Beshore left you with | ast night?

MR HERBEIN. |'Ill Dbe happy to.

JUDGE CLI FTON: That woul d be good.

MR. HERBEIN. So that the record is clear, my understanding
of the question was, part of which | answered, how many plants
were in our study, and by whom are they regul ated, and where
are they | ocated, and --

MR. BESHORE: By whom are they owned?

MR. HERBEIN. And by whom are they are owned, yes, thank
you.

And the 19 plants are, and |'mgoing to give you their
name. The name in many cases indicates who owns the plant, and
then | wll give you the regul atory body.

The Western Quality is owned by Heritage and regul ated
by Orders 124 and 131.

JUDGE CLIFTON: Now, go really slowy on this because we're
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all witing it down, so Western Quality is owned by Heritage,
and what orders?

MR. HERBEIN. 124 and 131.

MR, BESHORE: And its location? The plant |ocation?

MR, HERBEIN. Ut ah.

JUDCGE CLI FTON: Is that adequate |ocation for you,

M. Beshore? You wanted a conmunity, right?

MR BESHORE: | was interested in the city, but that may be
all that's available.

MR. HERBEIN: In ny data, | believe there is an address on
the cover page of the Federal Oder report. | did not note the
exact address.

MR, BESHORE: Ckay. | don't want to dwell on that at this
point. Probably in the Federal Order published plant |ist
likely. So, go on.

MR. HERBEIN. HP Hood, Oneida, regulated by Federal
Order 1.

MR. BESHORE: Oneida, New York?

MR. HERBEIN. Oneida, New York, yes.

HP Hood, referred to as Philly, located in
Phi | adel phia, regul ated Federal Order 1.

Aurora Organic, it's in Colorado, |I don't have the
city, regulated by Federal Order 32.

HP Hood, Sacramento, California, regulated by the State

of California Departnent of Food and Agriculture.
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Cunber |l and, regul ated by Federal O der 1, located in

New Jer sey.

Byrne-Utra Plant --

JUDGE CLIFTON: |I'msorry, |I'mhaving trouble keeping up.

So | woul d assunme that HP Hood owns the HP Hood plant,

and

Aurora owns the Aurora one. Does Cunberland own the Cunberl and

one?

MR. HERBEIN: Cunberland Dairies is the nane of the

corporation that owns Cunberl and.

JUDGE CLI FTON: Thank you.

MR, HERBEIN. And they are in Bridgeport, New Jersey.

Utra Plant-Byrne Dairy, regul ated by Federal
| ocated in Suburban Syracuse, New York.
HP Hood's Wnchester plant, located in Virgini

regul ated by Federal Order 1.

Order 1,

a,

Agropur, Gand Rapids, M chigan, owned by Agropur

regul ated by Federal Order 33.
And next we have the series of Saputo plants,

by Saput o;

all owned

Frederick, Mryland, regul ated by Federal Order 1

Sul fur Springs, I"'mnot sure of the town for
Sul fur Springs, regul ated by Federal Order 126.
MR. BESHORE: Sul fur Springs, Texas, perhaps?

MR HERBEIN. | think it is. Yes. [1'Il agree that it is

Texas.
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Saputo, Tulare, regulated by the State of California
Food and Ag Departnent.
Saputo, Custine, regulated by the State of California
Food and Ag Departnent.
JUDGE CLIFTON: Is howis Qustine spelled?
MR, HERBEIN. J-US-T-1-NE  Custine.
JUDGE CLIFTON: Al right. Wth a G
MR HERBEIN. Yes, a G |'mvery sorry.
JUDGE CLIFTON: I'mnot famliar with all these places in
California, either.
MR, HERBEIN. Saput o, New ngton, Connecticut, owned by
Saput o, Regul ated Federal Order 1.
Saputo, Wiite Bear Lake, regulated by Federal Oder 30,
and 1'mnot sure of the city where that's | ocated.
MR. BESHORE: M nnesota, | believe.
MR. HERBEIN. | believe that's right, Federal O der 30
woul d - -
Saputo, Decatur, Georgia, Federal Order 7.
Saputo, Fraser, New York, Federal Order 1.
JUDGE CLIFTON:  And how is Fraser spelled?
MR HERBEIN. F-RA-SER
Saputo, Friendship, that's in New York, the state of
New York. Federal Order 1 is the regulatory organizati on.
And the last plant is Saputo, Miurray, regul ated by

Federal Order Number 7, and | believe that's in Kentucky.

3875

BARKLEY

TRANSCRIPT OF PROCEEDINGS - XX Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

JUDGE CLIFTON:  And how is Mirray spelled?
MR HERBEIN. MU RRA-Y.
CRCSS- EXAM NATI ON
BY MR BESHORE:

Q Ckay. Thank you, M. Herbein.

Is it your professional opinion that although only
three of these 19 are in California, that the information wth
respect to all of themis pertinent to a California Federal
Order?

A Yes, | do.

Q Now, in conpiling your study, did you use, |'mnot sure
if this was asked or whether it was clarified yesterday, but |
think you said that since you were using 2013 and 2014 dat a,
there were audited reports fromthe regul ators.

A | utilized, in the myjority of the cases, the Federal
Order report submitted by the handler to the, to USDA. And in
sone cases, we received both the as-submtted and the audit
resul ts.

Q kay. But not in all cases?

A Not in all cases.

Q So wwuld it be fair then, that a najority of it is just
unaudi ted reported information by the reporting handl er?

A | wouldn't characterize it as "just". | would
characterize it, and | think | said this yesterday, we nade

inquiries where we didn't have the Federal Audit Report, were
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there any substantial changes nmade to the reports, and there
were changes. There al nost al ways changes, but nothing that
caused us to not be able to use the data.

Q Gkay. So you need the just, the nmajority of the
information was as reported by the handler to the regulatory
agency?

A. That's correct.

Q Now, in any of, in any of these instances, was there
excess, what we call excess overage, excess shrinkage?

A In the 19 plants, 24 nonths for each plant, there were
nunerous overages reported. There were a few plants in the 19
that did not have overages in the 24 nonths, but there were a
nunber of overages.

Q Ckay. Now, you are using the word overage in part 43
of the Order that has a precise definition. |Is that how you
are using the ternf

A No. And | don't want to m sread you or the record.
When | used the termoverage, |'min cost accounting, not
Federal Order, two percent or one and a half percent. So ny
termof overage was where the mlk receipts, when conpared with
the utilization, there was, there was an excess that we didn't
have shrink, we had overage. That's ny use of the term
over age.

Q Do you nean that you showed nore utilization com ng out

of the plant than receipts went into the plant?
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A, In few cases, that does happen. That's not an unusua
occurrence.

Q Gkay. Now, | think | asked you this yesterday, and |
don't know, |'mnot sure what the answer was, so probably ask
for the repetition if it's there, but do sone of these plants
have non-ESL production?

A Yes.

Q Do you know how nmany?

A A small handful.

Q The shrink percentages shown on the | ast page of
Exhibit 84, which is identified as Exhibit California Dairy
Institute-3. Do | understand correctly that those are total
shrinkage nunbers for those plants? That is, that they include
the present so-called allowabl e anounts?

A, That's correct.

Q So that for, if we, so the allowable, so-called
al lowable for a plant receiving farmmlk is two percent; is
that correct?

A Yes, that's ny understanding.

Q And so in aggregate, these plants had shrinkage of 2.7,
3 percent product pounds, correct?

A Yes.

Q Now, if the plant is not receiving mlk on farm weights
and tests -- well, what portion was received on farmweights

and tests versus other basis? Do you have that information?
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A. | do not.

Q Gkay. So we don't know from your study then, whether
the al |l owabl e shrinkage at the plants was 2 percent or 1.5
per cent ?

A, W do not. That was not the, within the scope of ny
engagenent .

Q Those are all the questions | have right now Thank
you very nuch for digging out the information overnight, Carl.

A You're wel cone, Mrv.

JUDCGE CLI FTON:  Who el se has questions for M. Herbein?
M. Beshore, mght you have some additional questions?

MR, BESHORE: | mght, yes.

JUDGE CLIFTON: | don't want to let himhead for the
airport. Let's take a five-mnute stretch break. Don't go too
far.

(Wher eupon, a break was taken.)

JUDGE CLIFTON: Al right. W're back on record at 9:54.
M. Beshore?

MR. BESHORE: Thank you for the time, your Honor. | do
have one additional question, or area of inquiry for
M. Herbein

CRCSS- EXAM NATI ON
BY MR BESHORE:
Q Do you know, M. Herbein, of the plants, not the

California plants, but the ones that are associated with
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Federal Order, which ones are or are not 7(b) plants?

A. | do not know the identity of the 7(b) versus 7(a).

Q Gkay. So you don't know the precise status under any
Order that any of the plants are regul ated, or are regul ated?

A. That is correct.

Q Ckay. Thank you.

JUDGE CLIFTON: Are there any other questions for
M. Herbein? |t appears not. M. Herbein, thank you so nuch
for your appearance and your infornation.

MR. HERBEIN. M pleasure to be here. Good luck with the
rest of the proceeding. And if | can have ny cord untaped, |

w |l be out of here pronptly.

JUDGE CLIFTON:  Yes, we'll go off record for just a nonment

while we do that.

(Wher eupon, a break was taken.)

JUDGE CLIFTON: W nowinvite M. Zolin to return to the
W tness stand. M. Zolin, | note you are without water so if
you need any water, alert us.

MR ZOLIN. | will. Thank you.

JUDGE CLIFTON: Al right. And again, state your nane.

MR ZCOLIN. M nane is Alan Zolin.

JUDGE CLI FTON:  Thank you. M. Beshore?

MR. ENGLI SH: Actually, it's M. English.

JUDGE CLIFTON: M. English. W didn't finish direct.

MR. ENGLISH. And during the brief recess for M. Zolin,
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was pointed out to us that back on Exhibit 85 he al so had yet
another, he read it correctly and | mssed it. In the same
par agraph we were working wth purpose on Exhibit 85, his
statement, which is page 1, three lines up, the one that says,
"farmwei ghts and tests as well as" and as it's witten "as
processed 100 percent" that also should be "as processes." |
have been advised that's how he read it, and that is al so what
shoul d be correct. So if he can add another ES after the
process in that |ine.
MR ZOLIN  Ckay.
JUDCGE CLIFTON: It shall be done. And thank you,
Ms. Elliott.
MR ENGISH So at this tinme, | would then, nove adm ssion
of Exhibit 85.
JUDGE CLI FTON: Does anyone wish to question M. Zolin
bef ore determ ni ng whet her you object? No one. Are there any
obj ections to the adm ssion into evidence of Exhibit 85? There
are none. Exhibit 85 is admtted into evidence.
(Thereafter, Exhibit Nunber 85 was
received into evidence.)
MR. ENGLI SH: Thank you, your Honor.
CONTI NUED DI RECT EXAM NATI ON
BY MR ENGLI SH
Q So, M. Zolin, nowthat we're back in your statenent

and you refer to, at the last, the |ast sentence before
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concludes, that the testinony that follows will refine the
information, and we're still going to hear fromM. Meek on
engi neering issues, and we're going to still hear from
M. Suever fromHP Hood as to their issues, but nonetheless,
sonme of this goes to sone of the exam nation from M. Beshore
in sort of |ooking at the nunbers and see if we can sinplify
t hem and put themtogether and come up with sone expl anation of
what' s goi ng on.

Wien the, as you testified, what's in Exhibit 1 on
Page 47226, under point 43(b) was based upon sort of a
prelimnary, sort of eyeball |ook at what had happened, and
that's what we ended up with, which is basically taking 3
percent nore than what's the allowable shrink in existing
Federal Orders, correct?

A, That is correct.

Q Gkay. So after the proposal was submtted, we now have
two sets of data that we didn't have at the tine the proposa
was submtted, correct?

A. That is correct.

Q W have got Table 18 from | believe that was
Exhibit 9, the Governnment's tables. And did you bring that
w th you?

A | have themwth me

Q Ckay. So we have Table 18, which is the total 7(a) and

7(b) plants with excess shrinkage, all orders, and we have now
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M. Herbein's study, which is Exhibit 84, correct?

A, That is correct.

Q Now, let's talk about some differences in
nmet hodol ogi es, and M. Beshore was getting at this a little
bit. The testimony fromM. Herbein that is Exhibit 84,
Exhibit California Dairy Institute-3, is his observed for the
study of 19 plants, actual total shrinkage, correct?

A, That is correct.

Q Al right. The information provided on Table 18 in the
| ast sort of six colums, talks about 7(b). And in fact, that
has 7(b) excess skimshrinkage in the third to the |ast col um,
7(b) excess butterfat shrinkage in the next to the last col um,
and 7(b) excess product pound shrinkage in the |ast colum of
Tabl e 18, correct?

A | agree with you

Q Those two things are not synonynous, are they?

M. Herbein's total shrinkage and the Governnent's excess
shrinkage are different, correct?

A, They are different calcul ations.

Q Ckay. And as M. Beshore pointed out, in order to
under st and what excess shrinkage is, you have to know how nuch
of that mlk was farmweights and tests which woul d be subject
to what, a 2 percent?

A Producer mlk on farmweights and tests is the 2

percent. | consider plant transfers or sone other type of
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novenent of mlk on stale weights to be the one and a half
percent allowabl e shrinkage, and | believe there's a third
category, a half of one percent, and |I'mnot a hundred percent
sure what makes that up, but | know there's three categories.

Q Ckay. So, in essence, in order to understand, you
know, excess shrinkage, you' d have to sort of know what the
base was in order to conpare it to M. Herbein's study.

A. That's correct, M. English. And the shrinkage report,
or shrink, there's a calculation that every Market
Admi ni strator does for every handl er shrinkage every nonth.
They determ ne what that maxi mum al | owabl e shrinkage is going
to be in the | owest class, and that |owest class could be
Cass IV, dass Ill, Cdass Il, depending on what it is for that
specific month, and then any shrinkage that is above that
maxi mum falls into sonething called excess shrink. And
according to ny understanding of Table 18, exhibit, from
Exhibit 9, those last three colums refer to just that excess
shrink cal cul ation

Q Ckay. So did you cause a quick analysis of Table 18
with respect to what those percentages, because what we have is
nunbers as opposed to percentages?

JUDGE CLI FTON: Let ne stop you. | need soneone to close
t hat back door, please.

MR. ENG.I SH. Thank you, your Honor.

JUDGE CLIFTON: Start again, and only then can determ ne
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excess?

MR ENGLISH:  Well, | think that was his answer and | was
noving to a slightly different place.

JUDGE CLI FTON:  Ckay.
BY MR ENGLI SH

Q Table 18 gives raw nunbers, correct?

A. Correct.

Q It doesn't actually provide any percentages, correct?

A, Correct.

Q ay. D d you create, or have on your behal f, created,
percentages for the full tine period referenced on Table 18,
for 2009 through June of 2015, what those percentages woul d be
as opposed to raw nunbers as an average?

A, To be fair, | asked someone to do it for ne, Janes
DeJong from H | mar Cheese is a conputer whiz, and he did nake
t hose cal cul ations of getting percentages for what the total
excess skim shrinkage percentage would be, the total excess
butterfat shrinkage would be, and the total excess product
pound shrinkage woul d be for the years 2009 through June of
2015.

Q Gkay. And so just what, were those, let's provide
t hose percentages for the record, going in the same order, the
| ast three columms of Table 18. So starting with percent
excess skimshrinkage for all the nonths on Table 18.

A, On a weighted average basis, the 7(b) excess skim
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shrinkage number averages 2.47 percent.

Q And the percent excess butterfat shrinkage for the
entire timeframe was?

A. Average is 1.54 percent.

Q Again, on a weighted average basis?

A, On a weighted average basis.

Q These are all -- all of these nunbers are on a weighted
aver age basis?

A, Correct.

Q And the total excess shrinkage --

JUDGE CLI FTON: Let himsay again, the first nunber was
skim--

MR ZOLIN  Yes.

JUDCGE CLIFTON: -- 2.47 percent. The next number was

butterfat, what was it?
MR ZOLIN  1.54 percent.

JUDGE CLI FTON: Ckay.
BY MR ENGLI SH

Q And then, again, we're going to the same colums as
Table 18, the total excess shrinkage, which is the last col um
on Table 18, was?

A 2.29 percent.

Q kay. Now, given the fact that that doesn't match up
wth M. Herbein's study period, did we, last night, create

t hat same two-year period, so in analyzing instead the two-year
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period, did Janes help you wite, conme up with those nunbers?

A.  Janes took the data and cal cul ated the sanme percentages
for just the nonths of, I'msorry, just the years of 2013 and
2014 to match up with Carl's study.

Q kay. So what did we cone up with then, for the fina
three colums of Table 18 if we used just the 2013 and 2014
dat a?

A, Ckay. Again --

Again, for weighted averages, all, correct?
Wei ghted averages for all
Ckay. So percent excess skimshrinkage first, was?

2.18 percent.

o > O > O

Ckay. For percent excess butterfat shrinkage for the
two-year period, that's the second columm, you came up wth?
1.46 percent.

And for total excess shrinkage, you came up with?

> O >

2. 09 percent.

Q Al three of those nunbers are | ower than the overal
average for the, for the six and a half years, correct?

A Yes. The 2013, 2014 nunbers are all lower than the
full tine table in Exhibit 9, Table 18.

Q Gkay. And would some of that explanation be, we | ooked
at Table 18 and there were one or two, one | call outliers in
mont hs out side of 2013 and 2014. So for instance, the nmonth of

May 2011, would it be fair to say that the excess skim
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shrinkage junped by four and a half million pounds and then
dropped back down by 4.3 mllion pounds in 2011, if you | ook at
Tabl e 187

A Yes, there were a nunber of those instances where the
nunbers changed dramatically. | don't know the reason for that
change, but it was -- it was a nunber that we saw that was
different than previous nonths.

Q Gkay. So |ooking at your analysis, then, taking table,
Exhi bit 84, and thinking about your weighted average for a
moment of excess skim and again, we don't know whether it's,
we don't know what combination of two percent, one and a half
percent, or potentially 0.5 percent was the base, correct?

A, W don't know in any of the shrinkage cal cul ati ons.
Mne, that | testified to, as well as the Department's, as well
as M. Herbein's, what that base level was. W do not have
that information.

Q In your experience, how nmuch of that would be at one
and a half or two, one of those two? Wuld nost of it be at
the one and a half or two or you just don't know?

A 1'll give ny opinion. | would think it |eans nore
towards two percent the producer m |k on producer weights and
tests versus the one and a half, but it certainly is a nmarket
by market situation. | believe nore m |k mght nove via plant
transfers in the Upper Mdwest than it does in let's say Texas.

Q Well, let's just quickly |Iook at the nunbers and
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conpare themto M. Herbein's study.

Usi ng the nunbers that you have for excess for 2013 and
2014, and looking at Exhibit 84, Exhibit 84 has a wei ghted
average for all pounds at 2.73 percent, correct?

A. That is correct.

Q If you add the one and a half percent, which is a base
that's obviously less than two percent, if you add the one and
a half percent to the excess skimshrinkage, you would end up
with 3.68 percent total pound shrinkage, correct?

A. You went to the skim shrinkage?

Q Yeah, I'mlooking at skimshrinkage only.

A. Yeah, 2.6, and in Carl's study, 2.68 plus 1.5. |
didn't do the math, but | agree with your nunber.

Q Ckay. His nunber is 2.73, but if you add 1.5 to your
cal cul ation of 2.18 using Table 18 percentages, that would be
3.68, correct?

A, Chip, I"'mhaving a hard tine foll ow ng you.

Q Ckay.

A Al right. So let's go, let's talk about Carl's study.
You are |ooking at the first one that's the has the 2.73, which
Is the wei ghted average product pound shrink

Q Rght. And that's total, correct? It doesn't include
shrink? It doesn't include -- it is not taking into
consi deration --

JUDGE CLIFTON: M. English, you have got to slow down.
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You have got to slow down. We're just trying to get our heads
around this. Ckay. So just start again, slowy.
BY MR ENGLI SH.

Q Al right. So let me explain what I'mtrying to do,
and | thought we did this.

A W did it last night, but the math just doesn't work in
ny head all of a sudden.

JUDGE CLIFTON: It doesn't matter if the two of you
understand each other, if --

MR. ENGLI SH Well, apparently it does matter. Because if
the two of us aren't understanding, it actually does matter,
your Honor. If the two of us don't get it together, then |
guarantee you we're not going to have it right in the record.
So at a beginning point, he and | have to be on the sane page.

JUDGE CLIFTON: Ckay. Bring us along with you, though

MR ENGLISH Yes, | know. | intend -- yes. | intend to
bring you along, but | can't bring you along if he and | are
going in different directions. So let ne start.

JUDCGE CLIFTON: Well, you started with the total, and you
switched to skim and you --

MR ENGLISH |I'msorry, | was -- okay. | apol ogize.

JUDGE CLIFTON: Al right.

BY MR ENGLI SH
Q So let's ook at the middle colum of Exhibit 84,

Page 3, which is total skim pounds received. And not
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consi dering excess, M. Herbein's study cones up with 2.68
percent, correct?

A | agree.

Q Gkay. |If all the mlk were at the owest, which is 0.5
percent, and you know it is not there, right?

A | would think that's a very unlikely, yes.

Q But if all the mlk were at the lowest, which is 0.5
percent, and you add 0.5 percent to the wei ghted average nunber
for 2013 and 2014 for Table 18, which is 2.18, you would end up
at exactly M. Herbein's 2.68 percent, wouldn't you?

A, Correct.

Q Ckay. |If instead, you added 1.5 percent to the 2.18

percent, you would end up wth 3.68 percent, correct?

A, Correct.

Q Ckay.

A, And, M. English, | realize now why we were having
difficulty. | was |looking at the wong exhibit.

Q Ckay. Well, now you are |ooking at the wong col um,
so like I said for the Judge, | think we weren't on the sane

page. So now | ooking at Exhibit 84 and | ooking at the
butterfat, if you look at the butterfat that M. Herbein has
for Exhibit 84, he has 3.35 percent, correct?

A. Correct. Correct.

Q And for excess butterfat shrinkage using the two-year

total that you had cal cul ated from Tabl e 18 of 2013, 2014,
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that's 1.46 percent, correct?

A. Correct.

Q If you added 1.5 percent, you would end up with 2.96
percent, correct?

A. Correct.

Q ay. And finally, if you now |l ook at the total, so
we're going up to the first line of Exhibit 84,

California Dairy Institute-3, you have a total shrink by
M. Herbein of 2.73 percent, correct?

A, Correct.

Q And M. Deldong's nunber he provided you for tota
excess shrinkage based on Table 18 of Exhibit 9 for 2013 and
2014 was 2.09 percent?

A, Correct.

Q So if you add one and a half percent, you end up at
3.59 percent?

A. Correct.

Q Wiich is, again, higher than the total pounds.

A Yes.

Q kay. So now that you have this information, and
recognizing we're still going to hear from M. Meek about why
this may be going on, and M. Suever, what is it that you would
propose the Secretary do for this particular proposal?

A In our initial proposal, the 3 percent was used based

on nmy survey of ny clients. The nunber data points that | had
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i's nowhere near as large as those by M. Herbein or the
Departnent's. So now wth this information, the
Dairy Institute i s proposing that the Departnent | ook at both
of these studies, they are fairly close, and they determ ne
what is the appropriate excess shrinkage nunber to use in
Section 1051.43 to treat ESL plants.

Q Do you have anything else to add at this tinme?

A, No, | do not.

Q kay. Then the witness is available for
Cross-exam nati on.

JUDGE CLIFTON:  Wio will begin?

MR. BESHORE: By default.

JUDGE CLI FTON: By default, M. Beshore.

CROSS- EXAM NATI ON

BY MR BESHORE:

Q Good nmorning, M. Zolin.

A.  Good norni ng.

Q Marvin Beshore.

Ckay. I'mtrying to get ny head around what's going on

here.

JUDGE CLIFTON: | amglad to hear you say that.
BY MR BESHORE:

Q The Dairy Institute of California wants to, wants to
change the uniform change the, change what is a Part 1000

provision, applies to all plants and all Federal Orders with
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respect to allocation and classification of producer mlk, in
particular with respect to shrinkage, right?

A. Shrinkage as it applies to an ESL facility | would add
as a caveat to your statenent.

Q kay. But it is an ESL facility that is a 7(b) plant
only?

A. Correct.

Q Correct? So 7(b) plants have to have what, 15 percent
Gass |?

A. Correct, | believe that's correct.

Q So they can have 85 percent of their products going
into other than Cass I, Cass |l products, correct?

A. That is true. There are sone plants that have a
m xture of ESL and HST.

Q HTST?

A The conventional fluid mlk.

Q Soisn't it the case that if you got a freestandi ng
Gass Il plant, nonpool, let's say for this purpose, the mlk
that goes into that plant goes in on a use to produce basis,
does it not?

A, W is supplying that mlk, is it direct farmers or is
it a cooperative? | have to know --

Q Nonpool plant.

A, But who is supplying the mlk to that plant?

Q Take your pick.
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A Ckay. If it is a producer and they are nonpool, t

hen

there's no reporting to that, so that's why |'mconfused with

your question.
Q Wll, ny question is, when products are nade, when
Cass Il products are made in a plant that's on a use to

produce basis, there's no shrinkage, right?

A I'mnot sure I'mfollowng the question that you are

asking. You know, when you say to a use to produce basis
mlk to that plant doesn't carry a shrinkage cal cul ation
if it's a handler that's noving that mlk to the plant, t
part of their total utilization and would be part of the
shrinkage cal cul ati on.

Q The volume that goes into the plant is part of the
total utilization, correct?

A Yes.

, the
but

hat's

ir

Q Ckay. But it goes in there on a gross basis, right?

What ever they deliver to that plant is -- and it is al
consi dered at whatever the utilization of that plant is,

A. Correct.

right?

Q And there's no, you know, | mean, if sonebody delivers

amllion pounds to a freestanding, let's say a freestandi ng
pl ant that does creaners, okay? Those kinds of Cass |
products, which are a lot themare aseptically processed,
correct?
A. Correct.
3895
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Q Gkay. It is a nonpool plant. So the volunme that goes
inthere is, a hundred percent of it is classified as O ass |
on the selling handler's report?

A | agree.

Q And there's no calculation for shrinkage or anything
el se.

A. At the nonpool plant?

Q No, on the selling handler's report, that vol une,
right?

A. Again, | will go back to the coment that that vol ume
is considered utilization on the reporting handler's report,
and is part of the overall shrinkage calculation for that
handl er.

Q That | understand. But the volunme that goes into that
plant, that volume is a hundred percent at the utilization of
the plant, say Cass I1?

A Yes.

Q So would you, would, if that plant nowis a 7(b) plant
under this proposal, would it be subject to 5 percent, up to 5
percent shrinkage on its total production?

A, If it is a hundred percent, let's go back to the ESL

Q Let's assume it is a hundred percent ESL

A. And again, I'mstruggling with, well, let's go with the
scenario that you presented. 5 percent under the

Dairy Institute Proposal 1, which we have with the Il and the
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[11, it would be 5 percent. And that was the kind of exanple I
was trying to give in ny testinony that that woul d be the
maxi mum

Q | understand it is a maxi mum Ckay.

A Ckay.

Q But I just want to make sure that | understand, the
record is clear, how this would operate. |If that plant is a
7(b) plant because it has 15 percent O ass | products?

A Wll, if | can stop you for a second, because we were
tal ki ng about a nonpool plant making creaners and now you are
bringing in a 7(b) so you are confusing me on the term nol ogy.
Because a creamer plant isn't, | don't think it would be
qualified as 7(b), | think it is fluid mlk.

Q \Well, here's what I'mtrying to get at, Al. Ckay? |'m

trying to get at the effect on the pool on the producer's mlk

right? |'mrepresenting the dairy farners. You understand
t hat ?
A | do.

Q kay. So the nonpool plant, the nonpool plant creaner
plant we just tal ked about, okay? A hundred percent of the
volume going into that plant is Class Il in the pool, correct?

A. Correct.

Q Ckay. That plant could be making a hundred percent
ESL, correct?

A. Yes, It can.
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Q And it can have whatever spillage it wants, but a
hundred percent of that volune is going to be Cass |l under
t he pool, correct?

A. Correct.

Q Now, if that plant happens to be a 7(b) regul ated poo
plant, and instead of having a hundred percent Class Il, it has
15 percent Class I, and the other 85 percent are the creaners,
Cass Il products. Ckay?

A I'mwth you.

Q Now, under your proposal, | just want to make sure this
is clear, under your proposal, if the plant experienced 5
percent shrinkage on a hundred percent of its products, all of
that would be subject to pricing to the dairy farnmers in the
pool at the |owest class utilization?

A, Correct.

Q Is there, other than under this proposal, are there
shrinkage -- if you have, let's say you have a, if you have a
-- aprimrily Cass Il, if you have a plant that's got just
| ess than 15 percent Cass |, but it's an aseptic ESL plant,
nost of the products are Class Il, creaners, etcetera, but it's
got alittle bit of Cass I, let's assune it is a pool plant
for these purposes. How would -- how woul d your proposal apply
to that plant it is not a 7(b) plant?

A, M. Beshore, I'mgoing to have to wite down those

assunptions because | kind of lost the first one.
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Q Well, just take, I"'mjust noving on the last -- the
| ast question was you had a 7(b) plant, 15 percent C ass |
85 percent Cass Il. GCkay. Sane plant, but they don't have 15
percent Class |, they got 12 percent Cass I, hypothetically.
88 percent Cass Il. Okay. So it doesn't qualify as a 7(b)
plant, okay? But it's a pool plant, let's assume. Ckay?

A. Can you tell me what type of pool plant it would be?

Q Could be part of a distributing plant unit perhaps, or
supply plant, | don't know.

A Fine.

Q Pool plant somehow. How woul d your proposal work for
that plant?

A, Wll, we added the section that, that refers to only
pl ants that qualify under 7(b), so the traditional shrinkage
cal culation would be applied to that facility, because it falls
bel ow that 15 percent to be qualified for 7(b).

Q kay. So if afacility like that does the, do all the
the shrinkage all owances apply to its entire production?

A. | think of the shrinkage all owance applying to the
total receipts versus total, that you get to that tota
shrinkage nunber first, and then you apply these all owances.
So | think I'msaying yes to your question, but I"'mdefining it
just a little bit differently.

Q Ckay. So what goes into the calculation of the total

shrinkage number ?
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A.  Total receipts mnus total utilization, roughly. Then
you wal k through these steps to determ ne what those receipts
are to get to what, you know, the 2 percent applies to mlk
that's been received by producer weights and tests, and you
just kind of go through that process to get to what's the
maxi mum al | owabl e | owest cl ass shri nkage.

Q Gkay. So the total shrinkage is based off of tota
recei pts versus total utilization, irrespective of the class of
utilization?

A, Correct, that's ny understanding.

Q Ckay.

A, And sonetines you should just be quiet. But Marv, when
you were going to the mnus, the sonewhat |ess than 15, because
we had quite a few discussions in our task force. W stopped
with 7(b) mainly because we felt that if we start getting to be
a too small of a utilization, it mght be burdensonme to make
the reporting. But if you are in that 7(b) category, it is
certainly worth your while to go through the reporting to give
the information to the Market Adm nistrators what products were
ESL and what products were not.

Q You nean it is worth your while because you are going
to get, the potential benefit is difference between dass | and
the | owest class?

A. And exactly right. It is a mathematical calcul ation,

and if you raise that mninum the nmaxi mum nunber to a higher
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level, it's going to change the overall classification of mlk
in that handler's plant.

Q Gkay. | don't have any other questions at this tine
for M. Zolin. Thank you.

JUDGE CLI FTON: Thank you, M. Beshore. Wio will go next
W th questions for M. Zolin?

CROSS- EXAM NATI ON
BY MR RI CHVOND:

Q Bill R chnond, USDA. Thank you, M. Zolin, for your
testimony. W' re going to bounce around a little bit.

A. That's fine.

Q | think we're going to start with kind of follow ng up
on sone of M. Beshore's questions about the potential inpacts
to dairy farnmers that could result from adoption of your
pr oposal .

So you understand that by increasing the applicable
shrinkage percentage that the plant affected in question, they
have a reduced obligation to the Producer Settlenment Fund or
the Federal Order in which they could be regul ated?

A. | agree with that statement, yes.

Q And you understand that by having a reduced
contribution to the Producer Settlenent Fund, it would inpact
producers by, in fact, lowering the regulated uniformprice
that, that a pool producer would receive?

A. | agree that that's how the cal cul ati on woul d work,
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yes.

Q Could you maybe expand for the record as to why the
dairy farners should face a reduce uniformprice as a,
resulting froma, you know, the differences in process of
manufacturing resulting fromESL, in case that woul d occur?

A. And not to take away any of the testinony fromthe
experts that are going to conme back in. A layman's view of
this is that there is a certain attainable capability that an
ESL producer can attain for shrinkage, and the current limts
that are in the Order are too low for that type of processing.
They can't, they can't fall below 2 percent, so they are being
charged excess shrink because of the product they make does, is
just not capable of being that low And | think the expert
W t nesses are going to come and testify to that. That was ny
opi nion by talking to ny clients about why their shrinkages
were so high, they have told ne that they just can't get it any
| ower than the levels that they were at.

Q Ckay. W have several questions regarding the ESL or
aseptic facilities that are |located here in California. Wuld
it be best to go down the |ine of questioning regarding those
wth you or to wait for additional wtnesses?

A. | amnot aware, none of the plants that are UHD aseptic
are ny clients, so | have no know edge about their operations.
| have know edge about ny clients' plants, but they are not

| ocated here in California.
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Q Ckay. One thing that we have had a little bit of
troubl e throughout the testinony this nmorning, is not
di stingui shing between ESL or ultra-pasteurized and UHD or
aseptic. So as we kind of continue throughout the norning,
think we would really appreciate sone explanation as to the
differences in those practices, which I understand we're going
to receive fromM. Mek

And also, if we could sonehow understand better exactly
the process that occur in the plants that we're discussing.
Are they ESL or are they UHD? And if there are differences, if
there are HTST lines in those plants, what are the percentages,
and -- we would appreciate a little nore detail.

A, And part of the reason there's three or four of us
comng up, is our last witness is actually from HP Hood t hat
happens to understand those plants, and | was just trying to
set the stage of how we got to the 3 percent and nove our way
down the road. So in going in our preferred order, we would
have, at the end, | think we'll answer all your questions.

CROSS- EXAM NATI ON
BY MR SCHAEFER
Q Thank you. Henry Schaefer with USDA
Hello, M. Zolin.
A Hello.
Q A couple of questions here, and maybe | m ssed

sonmething. |In your statenent under the category you have here
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of Purpose, you indicate that allowed shrinkage to the | owest
class to be 5 percent for an ESL producing plant that receives
all of its mlk directly fromdairy farms on farm wei ghts and
tests, as well as processes a hundred percent of those receipts
into ESL-type product.

Doesn't that conflict really with the 7(b) plant who
may be getting mlk frommany sources rather than just farm
mlk, and a hundred percent ESL products? So do you want that
that strictness of a hundred, of all the mlk comng fromdairy
farmers and a hundred percent in the ESL? O are you | ooking
at applying this to 7(b) handl ers?

A Ckay. And if I can -- I'lIl try to answer that

question, and if | mss a piece, cone back to ne.

What | was doing in the purpose was trying to show how
to get to that, how the math would work for a 7(b) plant. And
| used the producer mlk, because that allowed 2 percent. And
our calculation for the additional percentage is based on its
percentage of ESL in the plant, and then we started with 3
percent. So when | said it is a hundred percent ESL, you take
a hundred percent tines that three, get a percentage which is 3
percent, add it to the two, and that woul d be the maxi num
al | owabl e shrinkage to go into the | owest class for that
facility.

If they were 50 percent ESL and they received all of

their mlk fromproducers, then the math woul d be 50 percent
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times .03, which is one and a half percent, added to the 2,
which is the shrinkage calculation for receipts into a, from
producer weights and tests for producer mlk, the math woul d
then add up to a maximum 3.5. So that, | was just trying to
show how the mat h works.

Q kay. So that statenent really has nothing to do with
the qualifications of what plant this would apply to?

A It is an exanple of how the mathematics wll work for a
7(b) plant, based on its ESL percentage.

Q ay. And then |, again, | nust have m sunderstood
then, because when you were talking with M. Beshore, | canme to
the conclusion that the 5 percent in the case that you are
proposing, or at least that was what was in the proposal in
this proposal, that that would be applied to all of the mlk
that was received at that plant, depending on, they add-on 3,
let me put it that way, rather than 5, but they add on 3 would
apply to all of the mlk that a shrinkage, that that shrinkage
conputation would apply to in a plant, not just ESL mlKk.

A. Henry, you are exactly right. So if you -- you are
right that it would go through each one of those
cal cul ations -- ask the question again.

Q kay. So | think what I"'mgetting at is, you just
expl ained that the California, the producer mlk and the
hundred percent ESL receipts is a basis for calculating what

part of the mlk at the 7(b) plant would be covered by the
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add-on that you are proposing.

In listening to your discussion with M. Beshore, ny
conclusion fromthat discussion was, that that add-on would
apply to all the mlk at the 7(b) plant, not just specifically
to the mlk going into ESL products.

A. | agree with that statement. As I'mlistening to how
you phrase it, yes.

Q Gkay. So nowthe final, the real question then is,
does it apply to, does the add-on apply to all the mlk in a
7(b) plant or only to the ESL mlk in a 7(b) plant?

A Qur intent is for it to apply only to the ESL product
ina 7(b) plant.

Q Gkay. | think you mentioned in our discussion here,
that there are plants that the 7(b) qualification is not the
sane. Order 30 is a 15 percent, sone orders have a 25 percent,
| think some orders actually have 50 percent ESL in the plant
to qualify themas a 7(b) plant. Do you see any problenms with
that difference and the allowabl e shrinkage being a conpetitive
advant age or di sadvantage to plants that have different
percentage qualifications for the 7(b) versus plants that woul d
not have that nuch?

A. | do not see that as a conpetitive advant age.

Q Thank you. | think we're done, thank you.

JUDGE CLI FTON: Who el se has questions for M. Zolin?

M. Beshore? If you need a little nore time, take it.
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MR, BESHORE: | do.
JUDGE CLI FTON: Yes, another five mnute stretch break.
Don't go too far.

(Wher eupon, a break was taken.)

JUDGE CLIFTON: We're back on record at 10:52.

M. Beshore?

MR, BESHORE: Thank you for the tine, your Honor.

Marvin Beshore. Just a couple of further questions, Al.
CROSS- EXAM NATI ON

BY MR BESHORE:

Q Is this regulation intended to factor into the
cal cul ations, pool obligations for partially regul ated
distributing plants at all?

A It would only qualify for 7(b) plants is our intent.

Q Only pool plants?

A.  Pool plants that qualify under 7(b).

Q And not sonmehow roll into the calculations for pool
accountability for partially regulated plants?

A And | didn't testify on those provisions for partially
regul ated's, but as you go through those, those cal cul ations
for partially regulated's, they follow the pool obligation, so
| guess by proxy if they are an ESL plant, they would fall into
that calculation as well is the way | woul d understand the way
it works.

Q Gkay. So they would then?
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A.  1'msaying they woul d.

Q As | read the | anguage fromthe hearing notes,
Exhibit 1, the additional shrinkages would apply to
aseptically, or aseptically processed or ultra-pasteurized
fluid mlk and cream products, both -- is it just fluid mlk

and cream-- fluid mlk products and fluid cream products is

that the --
A Yes.
Q No other dass Il products, just fluid cream products?
A, Correct.

Q And why is the equation or the fraction aseptically
processed over total processed, rather than aseptically
processed over total receipts?

A Vell, we were --

Q Total production?

A. The math is to get that percentage, to change that 3
percent based on the percentage of its processing side, in
order to account for just the products that go into the ESL
type production.

Q Ckay. Now, one other question. The Herbein study
involved many, | think the nmajority of plants that are not 7(b)
plants. Are you aware of that?

A. | amnot aware of the plants that he used until | heard
himtal k today, so | do not know what the status of those

pl ants are.
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Q But if they are not 7(b) plants they are not really
conparabl e to what you are proposing here, are they?

A, Again, | don't know what plants, what the status of
those plants are.

Q Ckay. But assumng, assune with me that they are not?
7(b) plants, it's a different ball of wax, isn't it?

A. Fromthe standpoint of, if they are conventional plants
wth just a small anmount of UHT or ESL plants | would agree
with you. But | believe, and Carl's the one who testified,
that he felt that they, or said that there was a number of them
that woul d be under 7(b).

Q But -- okay. So some mght be. But I, certainly a
nunber, and | haven't counted or tried to count themand go
| ook at pool lists or whatever, but | think quite a nunber of
them are not pool plants at all. And if they are not poo
plants at all, wouldn't the whole reporting and accounting
accountability is a whole different thing, isn't it?

A If they are not pool plants, they are not follow ng
the, they are not audited and they are not part of the Market
Adm nistrator, but |I would say back to the 7(b) we do have the
data from Exhibit 9, Table 18 that specifically tal ks about
7(b) plants.

Q R ght, but I'mtalking about the Herbein data.

A.  Uh-huh.

Q Wich is another data set?
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A It is another data set. And as we went through ny
testimony, when you factor in different shrinkage and net
al | owabl e shrinkage |evels, the nunbers seemto get close
t oget her.

Q Gay. Thank you.

JUDGE CLI FTON: Who el se has questions for M. Zolin?

M. Zolin, before redirect, do you have anything you would |ike
to add to what you have explained to far?
MR ZOLIN: | do not.
JUDGE CLIFTON: Al right. Any redirect, M. English?
REDI RECT EXAM NATI ON
BY MR ENGLI SH.

Q Briefly. So when, in your experience these many years
that you have worked in the Federal Oders, is it fair to say
that these 7(b) operations and their growth and expansion is a
rel atively new phenonmenon in the dairy industry?

A. | would say that it is certainly, the answer would be
yes. |'mnot exactly sure when they started, but they are new
and they are grow ng.

Q And so when when 7(b) was first created, perhaps people
didn't figure or understand the technol ogi es that we m ght hear
back in a few mnutes, and so we ended up with regul ations that
acknow edge shrinkage in traditional plants, correct?

A. Correct. Yes.

Q And that is already recognized by USDA, correct?
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A, Correct.

Q Gkay. And what is your understanding of the purpose of
under st andi ng shrinkage in traditional plants, HTST?

A.  The shrinkage allowance, in my opinion, was put in
because the Secretary recognized that plants will have
operational inefficiencies and mlk will be lost. And it was
nore of a sharing process between producers and handl ers on
what those |evels of sharing should be. The two percent, the
one and a half, and the half percent. Wat we're suggesting
here is that wth ESL technology, it is something different
than what the Secretary originally considered, and we're
suggesting the change to those nunbers using the sane
nmet hodol ogy and using the sane rationale that the shrinkage
al  onances were put in to begin with.

Q And it's not the case that if a new shrinkage nunber is
adopted, the dairy farmers will get nothing for the mlk,
correct?

A No, it will be the lowest, it is what goes into the
| owest mnimumclass, so dass IV, Gass Ill, whatever it would
be for that nonth.

Q And you understand shrinkage as being an up-to nunber?
In other words, you don't just automatically get it, you have
to show what your shrinkage is, correct?

A, Correct, right.

Q So you don't just get that to be |ower, if your
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shrinkage, if you do very well, you don't get that shrinkage,
correct?

A. Correct. It is a calculation of receipts mnus
utilization, yes.

Q And given your work with plants, if plants still have
to pay the lowest class utilization for mlk that is lost, is
there still a financial incentive for themto get better and
figure out howto actually not |ose that product?

A Right. Al plants that | have ever worked with are
trying to mnimze the overall shrinkage in their operation.

Q So the existence of a shrinkage provision doesn't sort
of just give handlers a free ride and we can just shirk it,
correct?

A. | agree.

Q kay. And just to sort of try to nail the door shut a
little bit.

Looki ng at 47226, which is Federal Register page,
Exhibit 1, and the third colum, what was submitted was this
i dea of 3 percent as the maxi mumincrease, correct?

A. Correct.

Q Gkay. And if the testinony in evidence as it now
appears to be, supports a nunber of that is the |less than 3
percent, we are certainly going to be supporting that, correct?

A. Correct.

Q Gkay. And | ooking above that and answering the
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question that | think M. Schaefer really honed in on, and
we're appreciative of, the idea is you still have to take a
pro-ration, you are already at the very beginning calculating a
percent age of ultra-pasteurized or aseptically processed m |k
as a percentage of all the fluid products, correct?

A. Correct.

Q So it is not going to be on a hundred percent of the
mlk, correct?

A It would be a pro-ration. And that was the point when
Henry and | were having that dial ogue, that nathematic wasn't
clicking in my head right away.

Q That's all | have.

JUDGE CLI FTON: Does anyone el se have any additional
questions for M. Zolin? Yes, M. Vandenheuvel ?

CROSS- EXAM NATI ON
BY MR VANDENHEUVEL:

Q Good nmorning, M. Zolin.

Rob Vandenheuvel with M|k Producers Council.

A Good norni ng.

Q Forgive ny ignorance, |I'mlearning about the shrinkage
overage issues here as we go, not an issue | have dealt with
very nmuch. But | did have a question for sone clarity. Does
ESL mlk sell at a, typically at a premumprice to traditional
HTST m |k sold on the shel ves?

A. | do not know what the selling prices are for ESL m |k
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or conventional mlk in the marketplace, so | can't answer that
qguesti on.

Q So a manufacturer, though, would gain, not know ng what
the price premumcould or could not be, another benefit they
coul d have would be a | onger shelf life, therefore, opening up
sone additional markets for their products?

A. Certainly ESL facilities, the whole concept of ESL is
to extend the shelf [ife. So yes, they do have that, and it
al so gives themthe ability to transport maybe, mlk further
and ot her things unconventional.

Q So it makes it generally a nore marketabl e product
because of the |onger tinme?

A, | would agree with that.

Q Ckay. And so what this is, as I'mlistening here and
readi ng through the testinony, what this is essentially asking
for is for producers, through some sort of a pool adjustnment,
to hel p co-fund sonme of the, sone of the operational costs of
maki ng ESL m |k instead of H gh Tenperature Short Tinme mlKk,
correct?

A. Already there's a sharing of that in the HIST because
of the percentages that are in there now \Wat we're asking
for is to change the nodify for ESL type facilities because
they have a higher rate of |oss than the conventional type
pl ants.

Q Ckay. But the manufacturer could nake HTST m |k and
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there's allowable, or there's an allowance for shrinkage in
that. If they choose to nake a product that will give the,
gain them some narket advant ages perhaps through price, but
definitely through additional opportunities to market that
product because of the longer shelf life, what is being
proposed here is that producers go above what we're already
bei ng asked to share in the cost on HIST m |k, and to share
additional, to cover the costs of, the additional market costs,
of operational costs, I'msorry, of the ESL mlk, so it is an
addition to what we have been doi ng?

A.  The proposal as witten is an adjustnent that increases
the al |l owance for ESL plants.

Q Gkay. Thank you very nuch for the clarification

JUDGE CLIFTON: Are there any other questions for
M. Zolin? There are none. Thank you, M. Zolin, you may step
down. M. English, you may call your next wi tness.

MR ENGLISH. Chip English. | call Chuck Meek. Your
Honor, USDA is asking, |I'mpretty confident Exhibit 85 was
entered, but thank you, M. Richnond, for asking.

JUDGE CLIFTON: Yes, it was admtted.

MR. ENGLI SH. So your Honor, what is being passed out is a
docunent that is a nine-page statenment, plus two pages as part
of it, that are going to be alittle different from our nornal
exhibits. They are schenmatics. But |I'mgoing to have the

entire docunent marked as one exhibit, if possible, your Honor.
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JUDGE CLIFTON: Yes. And Ms. Elliott, | showthis as
Exhibit 86, is that correct?
MS. ELLIOIT: That's correct.
JUDGE CLI FTON: Thank you. We will mark this as
Exhibit 86.
(Thereafter, Exhibit 86 was marked
for identification.)
JUDGE CLI FTON: Pl ease raise your hand if you need copies
of Exhibit 86. Let's make, why don't we nake 10.
MR. ENGLI SH: Ckay. Al right, your Honor.
JUDGE CLIFTON: | will swear you in. Wuld you raise your
ri ght hand, please.
Do you solemly swear or affirmunder penalty of
perjury that the evidence you will present will be the truth?
MR MEEK: | do.
JUDGE CLI FTON: Thank you. Please state and spell your
nane.
MR MEEK: M nane is Chuck Meek, CGCH U CK ME-E-K
JUDCGE CLIFTON: W're ready to go. Any additional copies
can be placed on the table for those who have not yet arrived
and w || want one.
All right. M. English, you nmay proceed.
DI RECT EXAM NATI ON
BY MR ENGLI SH.
Q And, your Honor, what I"'mgoing to do is ask M. Meek
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to read the first paragraph and then because M. Meek is a
little shy and hasn't told us about hinself, I'mgoing to
interrupt him and as we have wth other w tnesses, ask him
about hinself and sone of the questions about issues | think
are a little less famliar than this record. Ckay.

And | note M. Meek was cl ever enough, since he didn't
know what tinme he testified, to | eave a blank for a good
whatever. So go ahead and fill in the blank, M. Meek.

A.  Good norning. M name is Chuck Meek. | have been
asked to provide sonme technical detail about the two processing
systenms nmentioned by M. Herbein in his discussion of product
| osses in ESL high tenperature systens and HTST pasteurization
systems. | have an Engi neering Degree fromPenn State
University and | retired in 2014, after spending 36 years in
the food process equi pnent industry. During those 36 years,
wor ked for two conpanies, Cherry-Burrell (now called SPX) and
Tetra Pak, doing design and application engineering of
processing systens for fluid food products. These included
sone design of HIST pasteurization systens, but nostly
concentrated in the design of high tenperature ESL and aseptic
processing systens. Over the last 17 years, | have taught
numer ous prograns for FDA Advanced M|k Processing courses on
the regul atory aspects of ESL processing systems, and | have
been on the NCI M5 Aseptic Program Committee for eight years.

Q So -- thank you. After your, so you studied
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engi neering and got an Engi neering Degree at Penn State,
correct?

A Yes, sir.

Q And since that tinme, your work, both now and after
Tetra Pak and Cherry-Burrell, who is specifically |ooking at
the engi neering of these kinds of facilities that you are going
to discuss today, correct?

A. During those 36 years with those two conpanies, that's
correct.

Q Ckay. So you referenced having taught numerous
programs for FDA Advanced M|k Pricing Courses. Wat exactly
do you nean by that? What are those courses?

A.  FDA puts on courses around the country to update state
regul atory personnel in advances and changes in regulations for
m |k processing. Part of those courses are usually week-I|ong
courses. | have presented, | believe it is 17 times now,
approxi mately a three-hour presentation on how the regul atory
aspects are handl ed on an ultra-pasteurization system

Q So when you say the regul atory aspects, woul d that be
how, woul d that be state regul ations inplenmenting what's known
as the Pasteurized M|k Odinance?

A. That's correct.

Q So sumup briefly what is the Pasteurized MKk
Or di nance?

A. The Pasteurized MIk Odinance is the docunent that's
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the creation of an affiliated program between FDA and the dairy
industry to regulate the Grade A, production of Grade A dairy
products in the United States. It's a cooperative program so
that FDA and the processors and producers gather on a regular
basis to review this docunent, and it beconmes the guideline for
all regulation of dairy product, Gade A dairy products in the
United States. It's a cohesive docunent that |inks the

regul atory aspects in each state across the country so they can
observe reciprocity in regulation fromone state to another.

Q So we, in this room nuch nore typically deal with
regul ati on of dairy products on an economi c sense. You're
speaki ng about the world of food safety, correct?

A. This is a public health document, that's correct.

Q And so the state regul atory agencies you deal with are
t hose who are inplementing the Pasteurized M|k Odinance for
t he purpose of public health?

A, That's correct.

Q And you have referenced the NCI M5 Aseptic Program
Committee. So first, the NCIM5 is what, sir?

A, The NCIMS is the National Conference of Interstate MIKk
Shippers. This is the overall organizati on who coordi nates the
regul ation of dairy products fromstate to state within the
United States. They are the, again, coordinating body that
registers mlk plants as being in conpliance with the

Pasteurized MIk Odinance, again, to allow reciprocity
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between, in mlk shipnments between the states.

Q And would it be fair to say that that neets every other
year to | ook at updates Pasteurized M|k O dinance?

A. Yes, there is a neeting every two years to reviewthe
Pasteurized MIk Odinance. It is, there are proposals nade at
this conference, they are reviewed, discussed heavily, and any
changes that are approved by the representatives of all 50
states become a new part of this ordinance.

Q And what is the Aseptic Program Committee?

A.  The Aseptic Program Conmmttee was forned to coordinate
the differing responsibilities and regul ati ons between FDA
regul ati ons of aseptic processes, the CFR regul ations versus
the regul ati ons that had appeared in the Pasteurized MIK
Ordinance. There were two different regul ations, PMO and the
CFR regul ations, that both regulated aseptic m |k products.
They didn't always agree on exactly how to do this regul ation,
so there was conflicting inspection, or if it was done in the
pl ants, duplicate inspections. So the Aseptic Program
Committee was formed to try and coordi nate between these, and
we arrived at a solution in which we sinplified the process to
the joint agreenent of both NCIMs and FDA. This commttee now
oversees the ongoing efforts of that arrangement between NCI M5
and FDA.

Q So when you say you have been on that conmttee for

ei ght years, can | just walk up and vol unteer and be on the
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committee?

A, You can wal k up and volunteer to be onit. There is a
somewhat maximum |limt of workabl e nunber of people, but it is
also limted in the scope that it nust be an equa
representati on between state regul atory personnel and dairy
i ndustry people. So whether there would be an opening on one
side or the other to maintain equality would be an issue.

Q And then if there's too many vol unteers, sonebody's got
to select, right? There's actually a selection process,
correct?

A, Yes.

Q And so you have been selected by your peers and by the
state agencies as part of that conference to sit on the
committee, correct?

A, Yes.

Q Your Honor, | would nove that M. Meek --

A My I?

Q Absolutely, please. |If | have left sonething out?

A | left sonething out. | also sit on the NC M
Techni cal Review Committee, which is a commttee that revi ews
any of the proposals that are submtted to this biannua
conference that have to do with technical aspects of the PMO
So this conmittee is the first line that revi ews proposals,
then recommends either forwarding themon, or rejection of them

to the main body of the NCI M5
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Q And again, that's a selective, and that conmttee isn't
just, you have to be selected by the body to --

A Yes, that's based on a recommendation fromthe
commttee and the Chair of the conmttee, yes.

Q Your Honor, | nmove that M. Meek be recogni zed as an
expert in engineering with respect to design and application of
processing systens for fluid food products.

JUDGE CLI FTON: kay, tell me again?

MR ENGISH As an expert engineer in design and
applicati on engi neering of processing systems for fluid food
products.

JUDGE CLIFTON: One nore tine.

MR. ENGLI SH: As an expert engineer in design and
applicati on engi neering of processing systems for fluid food
product s.

JUDGE CLIFTON:  For fluid food products. And that's, you
don't want to limt it to mlk because, why?

MR. ENGLI SH  Well, actually I'mreading fromthe m ddl e of
his statement in that paragraph on Exhibit 86, so | didn't want
tolimt it to mlKk.

He, hinself, said he did design and application
engi neering of processing systens for fluid food products. |
woul d imagine that is partly because there is nore than just
mlk run through dairy plants.

MR MEEK: That's correct.
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JUDGE CLI FTON:  And you don't want to use dairy products,
you want to use food products.
MR ENGLISH | want to use food products.
JUDGE CLI FTON: Ckay. Al right.
MR. ENGLISH | guess | could add with particular --
JUDCGE CLI FTON: No, don't add, please.
MR, ENGLI SH:  You kept asking, | just thought | better do
somnet hi ng nore.
JUDGE CLIFTON: Is there anyone that would like to question
the w tness before determ ning whet her you have any objection
to this designation as an expert? No one. |s there any
objection to M. Meek being accepted as an expert as
M. English has asked? No one.
M. Meek, | accept you as an expert engineer in design
and application engineering of processing systems for fluid
food products.
MR, MEEK: Thank you.
JUDGE CLIFTON:  You're wel cone.
BY MR ENGLI SH

Q Sol'mgoing to ask M. Meek to proceed with his
statement, and I'mnot going to interrupt during the statenent
to discuss Exhibits A and B. He nmentions them but I wll go
over themin greater detail after he's read his statement. So
if you proceed now, M. Meek, with the renainder of your eight

and a half page statenent on Exhibit 86, and then we'll discuss
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further, the schematics on Exhibit A and B
A.  Thank you.

The information | would like to present to this hearing
is related to the two different types of processing systens
utilized for HTST and ESL dairy products and how those
differences relate to the variations in product and fat |oss as
described by M. Herbein. W wll see that these variations
are related to several different aspects of these process
systenms and we will try to answer some questions about how
these differences in the process systens contribute to the
product | oss variations.

JUDGE CLI FTON: Now, does it make a difference, your
statement says "processing systens" --
MR. MEEK: | apol ogi ze.
JUDCGE CLIFTON: -- and you said process would that --
MR. MEEK: Processing is correct.
JUDGE CLI FTON: Processing is correct?
MR. MEEK: -- how these differences in the processing
systens contribute to the product |oss variations.
- What is the major source of product |oss in HIST and
ESL systens?
- How do differences in systemdesign contribute to
addi tional product |losses in the ESL systens?
- How do the products being processed in these systens

contribute to additional product |osses in ESL systens?
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- And how do factors of practicality and public health

contribute to additional product |osses in ESL systens?

Bot h HTST pasteurizers and ESL processing systens
experience product loss in simlar fashions. There are severa
different areas of the processing plant where product |osses
coul d occur, such as receiving stations, blending operations,
and packagi ng. However, these | osses would be simlar for both
HTST and ESL dairy product production. Wat | want to focus on
are the differences in product loss in the thermal processing
systens thensel ves.

Product coul d be | ost because of spillage or |eakage
froma processing system but the primary source of product
|l oss is when there is a changeover fromwater to product, or
product to water. \Wenever these dissimlar fluids (product
and water) are used to push one another through the process
system there is invariably mxing that occurs at the boundary
between them This area of mxing is often called the
"interface" or "interface layer". These changeovers occur
during initial start-up of the systemwhen product is first
brought into the systemafter it has been sanitized, any tine
there is a radical change of products being produced through
the system whenever the system nust be cl eaned, and when the
systemis finally shut down.

Whenever a changeover is taking place, the processor

must assure that none of the interm xed fluids in the interface
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reaches the final point of use, be it a pasteurized storage
tank or filling machine, and that only good product that neets
the appropriate quality standards passes on to that final point
of use. This nmeans that when pushing water fromthe system

Wi th product, the processor nmust wait until the interface |ayer
has passed the point of use and he is certain that only good
product is in the line at that point. To achieve that
certainty, the processor nust necessarily allow sonme vol unme of
good product to pass the point of use before allowi ng the flow
forward to the tank or filler. Al of the product mxed in the
interface |layer, as well as whatever good product passes the
poi nt of use before forward flowis initiated becones | ost
product. In the case of the changeover where water is pushing
product fromthe system for exanple, prior to a ClP cleaning,
the process, excuse nme, the access of the product flowto the
poi nt of use nust be term nated before the interface |ayer has
reached that point. Again, any good product ahead of the
interface when the point of use is closed off, as well as any
product mxed in the interface layer, is lost product. The

vol une of product lost to the interface layer will depend on

t he design of the processing systemand the nature of the
product. The amount of good product |ost before or after the
interface during the changeover, may very considerably
dependi ng on the technol ogy used in determ ning when the "good"

product has reached or passed the point of use. Certain
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el ectronic sensors cane make this determnation fairly
accurately, while manual timng will be much | ess accurate.

Therefore, our first consideration in the conparison of
| osses between an HTST pasteurization systemand an ESL
processing systemis the relative amunt of product that is
| ost during each of these changeovers in each type of system
The type of equipnent in the process systemand the tota
length of piping, as well as the nature of the product, wll
all have an effect on the anpbunt of m xing that takes place
during each changeover through the system Exhibit Ais a
schenmatic depiction of a typical HIST processing systemfor
fluid mlk. Wit | would like to point out on this draw ng and
the following one, is the type of equipnent that is involved
with the mlk flow (the Iines shown in red). The major pieces
of equi pment involved in this HIST systemthat m ght contribute
to mxing the product in water are a product bal ance tank,
pl ate heat exchanger, centrifugal separator, honogenizer, and
two centrifugal punps. Because of the small nunber of
conponents, they can generally be placed in a fairly conpact
arrangenent, mnimzing the interconnecting piping.

Exhibit B shows a typical processing systemfor ESL
products. This figure illustrates a direct steaminjection
type of system ESL dairy products can be, and are, produced
on other types of systens which are |ess conplex, but the dairy

product froma direct type of systemare considered to have the
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product quality necessary to conpete with HIST pasteurized mlKk
for color and flavor. Notice that in this system the ngjor
conponents are somewhat simlar to what was shown in the HTST
pasteurization system wth the replacenent of the centrifuga
separator fromthe HIST systemw th a steaminjector and vacuum
fl ash cooling chamber in the ESL system This substitution is
an inportant factor in the relative anount of product |oss
experienced in these two types of systens. The centrifugal
separator by itself does not, in itself, create significant --

JUDGE CLIFTON: Start again with the "centrifuga
separator."

MR. MEEK: The centrifugal separator, by its nature, does
not, in itself, create significant mxing of product and water.
However, the vacuum vessel creates a pool of product or water,
depending on the original fluid in the line before the
changeover. Significant mxing will take place before all the
[iquidin this pool is displaced by the following fluid com ng
through the line. In addition, you can see that there are
significantly nore val ves, pipelines, punps, and heat
exchangers required for the conplete functioning of the high
tenperature ESL system This neans that the ESL processing
system cannot be assenbled in nearly as conpact a fashion as
the typical HTST pasteurizer, resulting in significantly |onger
i nterconnecting piping between the conponents. This additiona

pi ping | ength adds even nore opportunity for mxing of the two
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fluids in the ESL system

Besi des the differences in the conponents and | ayout of
the HTST and ESL systens contributing to additional m xing of
product and water, the actual products being processed wll
af fect the amount of product |oss that occurs. ESL processing
systens are often required to handle a far w der range of
products than the typical HIST pasteurizer. ESL systens are
often used to process specialty products containing higher
solids and higher fat contents. Determ ning where the cut off
point is around the interface layer, is nore difficult with
t hese specialty products, so the processors nust allow for a
w der margin of safety when determning the arrival or passage
of the interface layer at the point of use during a changeover
to assure that the product going forward for sale neets the
proper specifications. Wile nost dairy processors instal
recovery systens to recover as nuch of the high val ue product
as possible, these issues of determning the transition point
bet ween interface and good product, and when to open or close
access to the final point of use, nmean that there is always
sonme good product that is |ost.

Now t hat we have established the individual change
overs in ESL processing systens generally produce a higher rate
of product |oss than changeovers in an HIST pasteurizer, we
al so need to consider the relative frequency of these

changeovers between the two types of systens. To do this, we
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need to consider what situations would | ead to changeovers
occurring in the two different types of systens. In both
systens there will be changeovers on the initial start-up of
production and shut-down of the systems. The differences in
frequency, however, arise fromthe operational reasons that
each type of system m ght be required to perform changeovers
during a production day.

The public health controls of both types of systens
| ook at tenperature, flow, and pressure paraneters to determ ne
that they are operating within the guidelines of public safety
as set forth by the Pasteurized M|k Odinance, the PMO
Failure to maintain the set standards of public safety require
corrective actions be taken to return the systens to a
condition in which they are again producing safe products. A
significant corrective action taken by both these systens is
the shifting of the flow diversion valve (FDV) to a divert
position to prevent conprom sed product fromgoing forward to
the point of use. Wenever a systemfault occurs that caused
the FDV to divert, the PMOrequires that all product contact
surfaces between the holding tube and the FDV be brought up to
pasteurization tenperature for pasteurization tine to
"“re-sanitize" the pasteurized portion of the system The
autonation action to achieve this "re-sanitizing" condition is
cal l ed "sequence | ogic".

In the case of an HIST pasteurizer, a pressure fault

3930

BARKLEY
TRANSCRIPT OF PROCEEDINGS - XX Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

sinply requires stopping a booster punp. Only a tenperature
fault or a flowrate fault wll cause the FDV to divert. Wen
this happens in the HTST system the systemw ||l go into a
recycle node with product circulating back fromthe FDV to the
product bal ance tank. Since the processing tenperature in the
heater section of an HTST pasteurizer is only in the range of
170 degrees Farenheit, recirculation of the product for some
period of time would not be detrinental to the product quality.
In nost cases, however, the tenperature flow problemwill
correct itself quickly and the systemw !l try to performthe
sequence logic steps to reinitiate forward flow of the FDV. If
t he HTST system experienced the |ow tenperature fault at the
hol di ng tube, the |l ocation of the FDV on an HTST pasteuri zer
i mredi ately follow ng the holding tube (refer to Exhibit A),
means that the short anount of piping between the hol ding tube
and the FDV is returned to pasteurization tenperature al nost
I nmedi ately and the HTST system goes right back into forward
flow production. |If there is a flowfault, thereis a tine
del ay of only 15 or 20 seconds once |egal flow has been
reestablished. 1In either case, there is no need for any
changeover between product and water.

In an ESL system on the other hand, the PMO i nposes
considerably more instrumentation requirenents on the contro
system Wiile only the holding tube tenperature or flow neter

faults were cause for a diversion action in an HTST
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pasteurizer, there are five or possibly six different
parameters on an ESL processing system whose fault will trigger
a flow diversion. Wile all manufacturers do their best to
design their ESL systens to mnimze these faults, the w de
range of products being processed, and the increased conplexity
of ESL processing systens, does |lead to nore frequent processed
faults than m ght be seen on HTST pasteurizers. Once an FDV
fault occurs, the ESL system |ike the HIST pasteurizer, could
go into recycle until the problemis resolved and then
re-sanitize through sequence logic. However, this
recirculation is sinply not practical. As shown in Exhibit B,
the FDV in an ESL systemis |ocated at the end of the system
after the final cooler. This is done for safety purposes so
that if there is a diversion event, product is not being
diverted to the open product balance tank at 284 degrees. Wth
the FDV | ocated at the end of the system --

JUDGE CLIFTON: If | mght interrupt. After 284 degrees
you al so have sonet hing el se?

MR. MEEK: 284 degrees Farenheit.

JUDGE CLI FTON: Thank you.

MR MEEK: Wth the FDV |l ocated at the end of the system
that means that all the additional piping and equi prent between
the hol ding tube and the FDV nust be returned to pasteurization
tenperature before resumng forward flow. This includes the

final portions of the systemthat were at refrigerated
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tenperatures. Re-heating all this equipnent and piping takes a
considerable length of time and woul d require many
re-circulations of the product in the system Since the
product in the ESL systemis being heated to approxi mately 284
degrees Farenheit, repeated heating to this tenperature would
cause totally unacceptabl e changes to the color and flavor of

t he product.

The point of an ESL processing systemis, as the nane
inplies, to produce a product with Extended Shelf Life. The
processing goal that has been the target of the U S dairy
processors is to thermally process the product to a condition
approaching comercial sterility. This |level of
m crobi ol ogical purity is what is required to achieve the shelf
l'ife needed to nake the distribution of ESL products
successful. To approach this condition of commrercial
sterility, extreme care nust be taken to assure the cleanliness
of the systemand piping wwth in the ESL system

JUDGE CLIFTON: Do you want to read that |ine again? To
assure what?

MR. MEEK: To approach this condition of comercia
sterility, extreme care nust be taken to assure the cleanliness
of the equipnment and piping within the ESL system Therefore,
it has been the practice of ESL processors to consider any FDV
fault a breach of the "sterility" of their system requiring

the systemto be cleaned and re-sterilized before production
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can be resuned. Therefore, any time there is a flow diversion
event, the ESL system nust performa product-to-water
changeover to prepare the systemfor CIP and re-sterilization.
Qobvi ously, the frequency of these systemfaults is related to
many factors, such as products, system nmai ntenance, operator
training, and systemdesign. But the essential fact is that
there is nmuch nore opportunity for such faults to occur in an
ESL system conpared to an HIST pasteurizer, and the severity of
each fault in terms of potential product loss is significantly
greater in the ESL processing system

Anot her factor in the frequency of product-water
changeovers, is, as was nmentioned, the fact that ESL processing
systens are asked to process a w der range of high solids and
high fat products, nore frequently than are HIST pasteurizers.
These specialty products have the natural tendency to create
fouling in piping and heat exchangers of the process system
nore readily than standard fluid mlk products. This increased
fouling neans that the ESL processing system nust stop product
production nore frequently than an HTST pasteurizer in order to
performa CIP cleaning. Also, these specialty products are
often run in smaller batches than basic fluid mlk products.
Wien there is an inconpatibility between successive products, a
wat er flush (or even a cleaning in the case of allergens) nust
be performed to prepare the systemfor the next product. Every

time the production is interrupted for cleaning or a product
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change, there are additional product to water and water to
product changeovers generating additional product |osses.

So, we have said that the majority of product |osses
occur during changeovers between water and product, that these
changeovers occur due to a variety of factors in each type of
processing system and that the relative anount of product | ost
in a changeover in an ESL processing system is |larger than
that lost in an HIST pasteurizer. W have al so indicated that
the frequency of these product and water changeovers is higher
in the ESL systens than HTST pasteurizers due to severa
factors, including increased regulatory requirenents for public
safety nmonitoring, operational differences due to the |ocation
of the FDV to neet safety standards, nore frequent CIP cleaning
requi red due to processing and specialty products, and the need
for nore separations between inconpatible specialty products.

It seens clear that even a normally operated, well maintained
ESL processing systemis going to experience a higher volume of
product |oss than an HTST pasteuri zer.
BY MR ENGLI SH

Q Thank you, M. Meek. There's a couple of places in
your statenent that you use sone terms that a nunber of people
here may understand, but, there's a record being a created, so
| want to -- because -- you used CIP. Wat is ClP?

A CPis clean in place.

Q And is that part of the Pasteurized M|k O dinance?
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A It is a typical process where cleaning detergent is
circulated through a processing systemw thout dismantling the
pi ping or the process equi pnent.

Q Because it's nowin the equi pnent, would be a whole |ot
more time spent in terns of the --

A Alot nore work and effort involved so the circulation
is done of the solutions through the systemwhile it is in
pl ace.

JUDGE CLI FTON: M. Meek, when M. English is asking you a
question, even though you know where he's going, wait until his
voi ce di es down before you begin to answer.

MR. MEEK: Yes, your Honor.

BY MR ENGLI SH.

Q So, M. Meek, you also, and | think it may be somewhat
explanatory in the context, but still, you used the phrase
fouling in piping. Wat is fouling in piping?

A. Fouling is the deposition of mnerals and proteins,
general ly, that precipitate out of products due to, generally
to tenperature. It is simlar to the deposits you would get in
a pan where you burn, burn soup on the bottomof a pan. The
sanme type of thing can occur in a pipeline or in heat
exchangers in a process systemdue to the heat that's being
experienced.

Q Now, a couple of occasions you tal ked about, for

I nstance on page 2, in the mddle of the |ast paragraph, you
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refer to a processor must wait until interface |ayer has passed
the point. Wen you used the word "nust” in these contexts, is
t hat because of the requirenents of the PMO?

A Yes, it is, inthat the PMO stipul ates that product
shall not be adulterated with water. And so if they do not
wait until this interface layer is passed and m xture of
product and water passes to the point of use, there could be a
m xture, an adul terated product, going forward to the point of
sal e where product is adulterated with water.

Q And | should have said before you started, your Honor
that as with the previous wtness, we had himput his reference
notes at the end, and not have to read themin the record. And
since they are on Schematic B, or Exhibit B schematic, we're
certainly not expecting the court reporter to be witing those
into the transcript. But | wanted to note those end notes for
the record.

And if you turn to that page 11 for a nmonent, M. Meek,
the last, the first three end notes refer to directly to the
Pasteurized M|k Odinance for the 2013 revision, correct?

A Yes, sir.

Q And then the fourth end note, you define high flow
generator differential pressure. Wat exactly are you saying
in that end note?

A.  The reference was back in nmy testinony text to a nunber

of different possible conditions that could cause fluid
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di version actions within an ESL system and this is sinply a
l'isting of those possible conditions that coul d cause those
di fferent actions.

Q And | know you nmay not have been here | ate yesterday,
but I think you may have heard sone questions earlier today,
and so | want to see what you can do with them

M. R chnond and the USDA have indicated an interest in
learning a little bit about, perhaps the difference between,
you have conpared HTST and ESL, and |I'm not sure whether your
testimony for ESL included aseptic or whether you have
addi tional commentary as to aseptic. So what, because of your
engi neering experience, could you help provide the record with
respect to the issue of ESL and aseptic processing systens and
how there m ght be differences, if any, in the |oss of product
t here.

A, Ckay. An aseptic systemis going to ook virtually the
same as what is shown in Exhibit B here. So the, mny discussion
about the systemthat, the equipnent that's involved, the
pi pi ng woul d be the sane. The regul ations between an ESL
system ultra-pasteurized system under the PM) and an aseptic
systemregul ated by 21 CFR 113, they fall under different
regul ations, but the effect of those regulations is virtually
the sane. So | would see that there was, would be very little,
if any, difference in what | have said between an ESL system

and an aseptic system
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Q So now, | do want to get to the Exhibit A and Exhibit
B, but | guess one question that one mght anticipate is,
| ooki ng at the bottom of page 7 and the top of page 8, you have
the statenent that the practice of ESL processors is to
consider any FDV fault a breach of the sterility of the system
requiring the systemto be cleaned. |Is that practice in sone
way too conservative, and if there's going to be a financial
i npact or sharing between producers and processors, what
commentary woul d you have with respect to whether the
processors effectively could do better?

A Wll, in the case, in the case of an ultra-pasteurized
system a tenperature fault is required at 280 degrees. There
nust be sone separation occurring at 280 degrees Farenheit,
that is the definition of ultra-pasteurized mlKk.

In general in these systens, if, a tenperature fault is
not tenporary, it's long-term And so, yes, they could
theoretically go into sonme kind of recycle node, but again
because of the tenperature that's involved, recycling products
is not really practical in these systenms because of the rapid
damage to the product that would occur. So anytime there's a
tenperature fault that it falls bel ow that 280 degrees, from
practical product quality issues, they are pretty nuch forced
to go to a separation

Now, could they bring it back? Yes, they could. But

t hey have al ready done the separation, so then they woul d have
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to re-separate com ng back. So whether they go into a cleaning
and re-sterilizing or not, they have already done the
separation and woul d have to re-separate back, so that's

al ready there.

Q So there's sonme real inpracticalities there, is that
what you are saying? There are sone real inpracticalities if
you try to do that?

A Yes.

Q So let me nowturn to the schematics, which are
Exhibit A and Exhibit B. And naybe if you just help ne a
little bit, I nean, | have been in a nunber of plants, | have
| ooked at them but this is certainly a nuch different way to
| ook at themthan | have ever |ooked at them So again,
thi nking of the record, where is sort of the beginning point
and the ending point? So we can sort of walk our way through
where the mlk is going, starting with Exhibit A?

A, Ckay. On Exhibit A the beginning point is in the | ower
| eft corner of the diagram where the product, the red line is
comng into fromthe lower left into the | ower corner of the
product bal ance tank. That is the buffer tank where product
enters the system Fromthere, the product is punped out
t hrough the centrifugal punp, depending on the start-up, or
whet her you are in production, there are two centrifugal punps
shown, | believe it's M2 and Ms, whether you can read those

nunmbers or not.
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Punped t hrough the plate heat exchanger. Fromthe
pl ate heat exchanger it is punped over to the centrifuga
separator and the honogeni zer. Fromthose devices, it cones
back through the plate heat exchanger again to the fina
heater, the last of those rectangular blocks on the right side
of the plate heat exchanger, the final heater that heats it to
t he pasteurization tenperature.

It |eaves the plate heat exchanger in the |ower right
corner of that synbol, goes up to the, kind of the up and down
squiggly lines -- technical termthere, squiggly line -- that's
the hol ding tube where the product is held for essentially 15
seconds at the pasteurization tenperature, conmes out of there
to the flow diversion valves where it is determ ned that
whet her the product has met all the public safety criteria. |If
it has, or excuse nme, if it has not, it is diverted through the
bott om of those val ves back down to the product bal ance tank
If the public health conditions have been nmet, it proceeds
forward to the left fromthe flow diversion val ves down through
the two sections of the plate heat exchanger to be cool ed down
to refrigerated tenperature. Then it |eaves, it exits the
systemessentially in the center left of the system of the
dr awi ng.

Q Al right. Thank you. And now turning to Exhibit B
And if you could, walk us through the same process.

A.  Ckay. Again, the product enters in the lower left into
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the product balance tank. 1It's punped by a centrifugal punp up
to the first block there of the plate heat exchanger where it
Is preheated, then into the second bl ock there where it is
further preheated up to approximately 175 degrees. Then up to
the left, and up where it's |labeled steaminjector, the steam
injector injects steamdirectly into the product to heat it
fromthe 175 to 285 degrees. Then to the right, back to our
techni cal squiggly line, holding tube where it is held. In the
case of an ultra-pasteurization system it is held for two
seconds. Then to the right, into that big vessel, the vacuum
vessel, which as it says it is under vacuum The hot product
enters the vacuum chanber and boils, and the water that is
introduced into the product as steamwhen it was heated is
boi | ed back off as vapor, returning the product to its original
solids level. And it is also cooled back down to approxi mately
180 degrees. It |eaves down through the |ower |eft corner of

t hat vacuum vessel, down through a centrifugal punp. And it is
punped over to the honogenizer. Fromthe honbgeni zer back to
the first block of the plate heat exchanger where it is, the
regenerator section, where it is cooled over to the double

bl ock of the plate heat exchanger which are final cool ers where
it is cooled to refrigerated tenperatures through the flow

di version valve, then up and out the upper right corner,
headi ng toward generally a store -- well, case pasteurized

st orage tank.
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Q And again, as with Exhibit A when it gets to the flow
di version valve, that's where, again, the tests are run to nake
sure it neets all the --

A. That's correct.

Q -- product controls?

A, Yes.

Q And if it doesn't, | just want to be clear with the
Exhibit A when it didn't nmeet it it went back over to the
product bal ance tank; is that correct?

A. That's correct.

Q So where does it go if it doesn't neet it here on
Exhibit B?

A, It would again return to the product balance tank. In
this case, on this drawing, that line is blue fromthe first,
fromthe first of those two flow diversion valves. There is an
addi tional heat exchanger section that's shown in here, it has
a safety feature. The sanitizing or the first, we refer to it
as a sterilization process, but again, we're not really
sterilizing the system that's done at approxi mately 250
degrees. So there is, when that first sanitizing is done,
there's water at 250 degrees running through those flow
di versi on val ves.

If some thing woul d happen, an airline conmes off or
sonet hing that woul d cause that valve to shift, that would

cause that very high tenperature water to be diverted back
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toward the bal ance tank. There's a cooler section there just
as a safety feature, to cool water at that point in tine, is
what that other heat exchanger section is. So yes, it does
divert back to the bal ance tank

Q Is there anything that | have m ssed on Exhibit A and
Exhibit B that would be inportant for understanding? Do you
want to -- go ahead, if you would, if M. Richnond wants to ask
a question now, I'mfine wth that.

MR RICHVOND: Bill Richnond, USDA. | appreciate it.

M. Meek, since we're here, so for a UHT process, woul d we need
get up higher than 285 degrees or hold product for |onger than
two seconds?

MR. MEEK: The holding time would be slightly |onger.

MR RICHVOND: Everything el se woul d be the same?

JUDGE CLIFTON:  You were talking at the sane tinme as each
ot her, would you just repeat your comment in response to his
question, please?

MR RICHVOND: So for a UHT product, would we need to get
the product higher than 285 degrees or perhaps hold the product
for longer than two seconds?

MR. MEEK: The holding tinme for an aseptic systemwoul d be
slightly longer.

MR RICHVOND: O her than that, everything el se woul d be
the sane?

MR MEEK: That's correct.

3944

BARKLEY

TRANSCRIPT OF PROCEEDINGS - XX Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

MR RICHVOND: | appreciate it. Thank you.
MR, ENGLI SH: Thank you, M. Ri chnond.
BY MR ENGLI SH.

Q | forgot to ask, I think I'm in essence, done now wth

Exhibit A and Exhibit B to Exhibit 86.

| forgot to ask one question. Wen you are talking
about the higher solids or the higher butterfat, is there
sonet hi ng about the ESL systemthat would lead to a difference
in the loss of butterfat versus skinf

A. | don't believe so, no.

Q And finally, before | nove admission of Exhibit 86 and
turn you over for cross-exam nation, how many Federal Order
heari ngs have you attended?

A This is ny first.

Q Ckay. And you are not intending to present evidence as
to what you should do with your information, you are
representing informati on about how the systens work, correct?

A, That is correct.

Q | nove adm ssion of Exhibit 86, your Honor

JUDCGE CLI FTON: Does anyone wi sh to question the witness
about Exhibit 86 before determ ning whether you have any
objection? No one. |Is there any objection to the adm ssion
into evidence of Exhibit 86? There are none. Exhibit 86 is
admtted into evidence.

(Thereafter, Exhibit Nunber 86 was
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received into evidence.)

MR. ENGLISH. And |I'mnot sure whether court reporter is at
a point where she needs -- she is nodding yes, your Honor. So
| woul d propose we take a break for recharge, also a confort
break. O | guess it was called yesterday, nutrient
management .

JUDGE CLI FTON:  And you don't prefer to break for |unch,
you want 15 m nutes?

MR ENGLISH | would prefer 15 m nutes and not breaking
for lunch.

JUDCGE CLIFTON: Al right. Let us be back and ready to go
at 12: 20.

(Wher eupon, a break was taken.)

JUDGE CLIFTON: We're back on record at 12:21.
M. English?

MR. ENGISH. Chip English. | think we have admtted the

exhibit and the witness is avail able for cross-exam nation

JUDGE CLIFTON. Al right. | would have, Ms. Elliott, on
the record copy of Exhibit 81, just fill in the word morning on
good, good norning -- 86, | neant to say 86. Isn't it funny

what, how your mouth is not well-trained?
Who would Iike to ask the first questions of M. Meek?
CROSS- EXAM NATI ON
BY MR BESHORE:

Q Marvin Beshore. Good afternoon, M. Meek. 1'mthe
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attorney for the three dairy cooperatives which requested this
heari ng, which the proposal requested this hearing. That's
California Dairies, Land O Lakes, and Dairy Farnmers of Anerica,
so we hadn't nmet before, and | think you m ght have attended a
little bit of the hearing. Mybe you were here as | introduced
nysel f this norning.

But as | understand your response to M. English, you
are not here to get involved in the discussion with respect to
debate with respect to who should bear the |osses involved with

t he product here?

A, That's correct.

Q Just to talk about the engineering side?

A. Correct.

Q Okay. So |l won't get into the --

A, Thank you.

Q Let nme seeif -- | have just a couple of questions.

Are there, these products, products that are produced

t hrough the processes which you are famliar with have three
different |abels, UHT, aseptic, and ESL, at |east those three
| abel s have been used here. Are there three, is there a
different set of regulations wth respect to each of those
| abel s?

A, Wat were the |abels you nentioned again?

Q UHT, ultra high tenperature; aseptically processed; and
ESF or Extended Shel f Life?
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A, Ckay. You duplicated to two. UHT and aseptic are
synonynous.

Q Gkay. And they are subject to the same set of
regul ations?

A UHT is the official labeling termfor aseptic products.

Q Ckay.

A.  The other category, two categories we have been tal king
about here, we have tal ked about ESL, which in, again, genera
official term nology would be ultra-pasteurized.

Q Ckay.

A.  Then the other final one is HIST pasteurization.

Q Wiichis just, that's just standard honmogeni zed m | k?

A.  Pasteurized, |low tenperature, pasteurized mlk, yes.

Q Ckay. Now, you have nentioned specialty products a
number of times in your discussion here. And is it fair to say
t hat producing specialty products is what the use of this,

t hese processing systens are pretty nuch all about.

A, Not necessarily. It depends very much on the
processor. Sone processors are very highly concentrated in
['"lIl say fluid mlk, be it different fat contents or flavors.
QG hers are nore interested in specialty products where they
m ght vary protein contents or they mght add other ingredients
to the dairy product.

Q Ckay. So when you tal k about, when you refer to

specialty products in your descriptions here, what are you
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tal ki ng about? How do you descri be those? How do you

differentiate those, | guess?
A. | was essentially |unping everything together that
wasn't a little nore standard fluid mlk product being -- | say

fluid mlk products being mlk products of varying fat
per cent ages, skim two percent, whole mlk, or, you know, basic
flavored mlKks.

Q Gkay. And on page 8, it may be el sewhere al so, but on
page 8 you tal k about specialty products, in the mddle of the
page, have a natural tendency to create fouling of piping,
etcetera. And you also further down say, specialty products
are often run in smaller batches than basic fluid mlk
products. And that, | take it, requires changeover in the
system when they are, when you change from one product to
anot her ?

A.  Cenerally, yes.

Q Gkay. And so smaller batches, changeover to the
system all of those things contribute to | osses?

A Yes.

Q Ckay. So nore, the nore products you are running, the
nore specialized the products are, the nore | osses you tend to
have, all other things being equal?

A. In a general statement, yes.

Q And specialty products generally are val ue-end

products. Wuld you agree?
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A, Yes.
Q Now, what, also on page 8 perhaps, somewhere you talk

about FDV faults as one of the circunstances involving --

probably page 7 -- involving |osses -- maybe it is not, | don't
know what page |'mon -- anyway, you now what you are talKking
about, | don't.

A.  FDV faults.

Q In an ordinary situation, what portion of the losses in
a plant would be attributable to those circunstances?

A | really don't have that information.

Q Ckay. Have you ever calculated the |osses involved in
any plant?

A No, sir.

Q Were you involved in your career in sales of these
syst ens?

A Yes.

Q Okay. D d your sales materials and your sales efforts
i nvol ve representations to the buyers of how efficient the
products woul d be, and the standards woul d be, and that sort of
thi ng?

A. W tried to enphasize that the equi pnent was capabl e of
hi gher efficiencies. However, we never tried, we never nade
any specific statements because of a |ot of the factors that |
included in nmy testinony, that would affect any final nunbers

that we had no control over as manufacturers of the systens
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t hensel ves.

Q Gkay. So as manufacturers of the system however, you
had control over what they are capable of?

A. To a large degree, yes.

Q Ckay. And did you represent, did you tell your
perspective buyers what they are capable of, in ternms of
ef ficiencies?

A. In general terms, yes.

Q Did you nake any representations, or any, | don't want
to put that connotation on it. D d you make any, did you
di scuss what the systens were capable of in ternms of efficient
use of product and limtation of |o0ss?

A. W never nade, we never discussed specifics of, in the
terns of this hearing, shrinkage through our systems, no.

Q You didn't, you didn't -- did you use another
t erm nol ogy such as --

A.  No, we never discussed specifics on the product | oss.

Q Ckay. So you didn't talk about that at all?

A Only fromthe standpoint that we tried to design our
systenms to minimze that product |oss on a changeover.
However, we had no control over how many changeovers woul d be
made on that particular system

Q Ckay. So if I understand you, froma, the | osses are,
nost -- the losses are, that are involved in making these

products are operational, cone from operational issues as
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opposed to the equi prent itself?

A, Wthin the systens we're discussing, yes, that's true.

Q Very good. Thank you.

JUDGE CLI FTON:  Wo next has questions for M. Meek? |Is
there any other? Yes?

CROSS- EXAM NATI ON
BY MR RI CHVOND:

Q Thanks again. Bill R chnond, USDA. Thanks again,
M. Meek for the testinony. W appreciate it.

Just to followup a little bit or on M. Beshore's line
of questions. On page 8, you, in the second full paragraph,
you describe the w de range of high solids and high fat
products. Could you give, perhaps, sone exanples of what those
products m ght be?

A, There are, I'mthinking -- I'mthinking, for exanple,
maybe of sone snoothies that are being run. \Wen you get high
fat, when you get into creans, creaners, those types of
product s.

Q That's fine. | appreciate it. Thank you.

JUDGE CLI FTON: Are there any other questions before I call
for aredirect? You see how just by saying you weren't
actually in the controversial part -- do you see?

MR. MEEK:  Thank you.

JUDGE CLIFTON: M. English?

Iy
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REDI RECT EXAM NATI ON
BY MR ENGLI SH.

Q Chip English. I'mnot sure if maybe the record got a
l[ittle muddy. In answers to the questions that M. Beshore,
| ooki ng back at Exhibit A and Exhibit B, once there are either
changeovers or as a result of a tenperature fault, a need to do
sonmething different, there is, inherent in the system because
of the longer piping and everything el se you told us about
these systens, there's inherently the need to have nore |o0ss;
is that correct? Relative to HIST?

A.  For each changeover that occurs, yes, there is somewhat
nore loss in an ESL system due to the nore extensive equi pnent
and nore extensive piping, yes.

Q You tried to make those systens in Exhibit B as short
and as efficient as possible, but by their very nature there's
going to be sonme differences as you describe in Exhibits A and
B?

A, Correct.

Q And going to related issue, and is there a difference
in the capital investnment in an ESL facility versus HIST
facility?

A, Typically, ESL facility, as shown in Figure B, the
capital investment will probably be four to five times higher
than the Figure A.  And operational cost will probably be

roughly four tinmes higher.
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Q Thank you. That's all | have.

JUDGE CLIFTON: Are there any other questions for M. Meek?
There are none. You may step down, M. Meek, and thank you so
much. This is -- | wsh you had started, actually, this whole
subj ect area, but that's just ne.

MR ENGISH |I'mnot sure what's the people's pleasure.

W can take a break, or naybe we can go forward and have at
| east the direct of M. Suever, and in which case, Ms. Wulinis
goi ng to take charge.

JUDCGE CLI FTON: The only nods | saw were yes, let's keep
going. So I'min agreenment with that.

We're now having distributed a docunent that is
entitled Testimony of Mke Suever. | believe this wll be
Exhibit 87. 87. Thank you, Ms. Elliott.

(Thereafter, Exhibit 87 was narked

for identification.)

JUDGE CLI FTON: Pl ease raise your hand if you do not have a
copy of Exhibit 87 and want one. Cood.

l'"mgoing to swear you in in a seated position. Wuld
you raise your right hand, please?

Do you solemly swear or affirmunder penalty of
perjury that the evidence you wll present wll be the truth?

MR, SUEVER | do, your Honor.

JUDCGE CLI FTON: Thank you. Please state and spell your

name.

3954

BARKLEY

TRANSCRIPT OF PROCEEDINGS - XX Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

MR. SUEVER M chael Suever, MI-CH A-E-L, |ast nane
Suever, SUEV-- asin Victor -- E-R
JUDGE CLI FTON:  Thank you. Ms. WVulin, you may proceed.
DI RECT EXAM NATI ON
BY M5, VULIN:

Q Thank you. Ashley Wulin here.

M. Suever, before we begin with your statenent, or
actually, you have in front of you a statement that we have
just distributed and I would ask that it be nmarked Exhibit 87.

JUDGE CLIFTON: Yes, it shall Dbe.

BY M5, VULIN:

Q And before we have you begin with your statenent, could
you tell me just a little bit about your personal background
and invol verent in the dairy industry?

A Yes. | ama graduate of Chio State University in food
technol ogy. Dairy science, at that time, back in the dark
ages, you could still get a dual degree in food science and
dairy science both, so you got the benefits of the farm side
and the processor side, all in one educational cycle.

Fromthere, | went to work in the dairy industry after
| eaving the dairy farms growi ng up, and worked for processors
and dairy cooperatives for the |ast 30 plus years.

Q And currently you are working for HP Hood?

A.  For the last 15 years, yes.

Q Can you tell me what your role or roles have been at
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HP Hood?

A, Yes, when | was first hired at HP Hood 15 years ago, |
was responsible for the extended shelf |ife and cul tured
product processing plants, and | was VP of Qperations, as well
as procurenent, mlk procurenent for HP Hood. Since then |
have nmoved on to be in charge of research and devel opnent for
our facilities, our overall purchasing supply chain for our
plants, and | still retain mlk procurenent responsibility as
wel | .

Q And can you tell me what kind of products HP Hood
produces?

A, Yes, we produce a wde range dairy products. The only
things that we don't really produce today that woul d be
general ly connoted as dairy products, are butter, powder, and
hard cheese. Beyond that, we produce just about everything
else in our twelve dairy operations throughout the country.

Q Thank you. | would ask that now you begin and read
your testinmony into the record.

A, Testinony of Mke Suever, Representing HP Hood, LLC and
Supporting the Dairy Institute of California.

I''mresponsible for mlk procurenment, R&D, and
purchasing. Qur conpany has substantial capital invested in
facilities that process and package mlk into spoonable
products -- I'msorry, into fluid and spoonabl e products.

Q What do you nean by spoonabl e products? Literally
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products you eat with a spoon?

A. Correct.

These operations include an extended shelf |ife/aseptic
plant in Sacramento, California, and three other ESL/aseptic
plants located in the Eastern U S. | have testified at severa
Federal and state regulatory hearings during the [ast 30 years.

Q Can | stop you there? | have a question. W have
heard a | ot of discussion about ESL and aseptic products. Just
on a basic level, if | go into a grocery store, what am| going
to see on the shelves that is an ESL product?

A, Unless you | ook closely on the |abelling, they would be
virtual ly indistinguishable to the average consumer. The only
designation that you mght see is the word ultra-pasteurized
m |k, or ultra-pasteurized product as a designation that it was
ESL process. It would still be refrigerated, it would have
nmuch | onger shelf life.

Q Okay. So the only way | could tell in the grocery
stores if | was |ooking at the expiration date on the products?

A, O looking for that designation of the term nol ogy
ul tra-pasteurized product.

Q Thank you. And I have the sanme question for aseptic.

If I"'min the store, what am| going to see on the shelves
that's an aseptic product?

A, There is no required designation or |abeling, per se,

for an aseptic product. But an aseptic product by its nature
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does not require refrigeration until opening, so you may often
see those dairy products, if you wll, on a shelf that is
un-refrigerated as opposed to the typical dairy case. So
expanded marketing opportunities within the retail outlets.

Q And lastly, you haven't used this termyet, but we have
been hearing it throughout the norning, HTIST. Can you tell ne
agai n what that stands for, and what what in the grocery store
am| going to see that is an HISD product?

A, Sure. High tenperature, short tine processing is a
what woul d be terned a conventional processing approach. The
mlk has to be pasteurized at at |east 161 degrees for 16
seconds by law. And as such, would ordinarily have a shel f
life somewhere around 18 to 21 days under refrigeration.

Q So those are also traditional dairy products, but they
won't have the designation and they will have a shorter
expiration date?

A. Correct.

Q You may continue.

A.  Extended shelf |ifelaseptic processing operations yield
dairy products that generally have 60 to 90 days of acceptable
code life on them when produced.

Q I'mgoing to interrupt you again

A Certainly.

Q Just as you got going. So you said 60 to 90 days.

Does that apply to both ESL products and aseptic?
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A. The 60 to 90 days refers to extended shelf |ife product
under refrigeration. Aseptically processed and packaged
products would often tinmes have up to a year shelf life
un-refrigerated until opening.

Q Ckay. So they both would last at |east 60 to 90 days,
but the aseptic products are going to |ast probably
significantly |onger than that.

A, And would not require refrigeration until opening.

Q Thank you. You may continue.

A, This stands in stark contrast to conventional HTST
plants that would typically place a code date of between 18 to
21 days.

Q Excuse ne, you said code date, and you have witten

here "code life." Do those nean the same thing?
A I'msorry, code life. They are one in the sane.
Q Ckay.

A.  As you can inmagine, a great deal of additional effort
is required to achieve |onger code date, code dates. Once such
effort is in the initial quality testing and rel ease protoco
that is associated with ESL/aseptic product. Product produced
in this manner will often be held in quarantine while mcrobia
and other tests are conducted.

Q And I'll interrupt you really quick. | see there
manner m ght have snuck in as the incorrect manner, not the

house manor, MA-NOR, but perhaps MA-N-NE-R?
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A.  That would, in fact, be correct. And nmy nother-in-|aw
who is an English teacher and probably should have failed me in
hi gh school, woul d be ashaned.

JUDGE CLIFTON:. Ms. Elliott, will you please, on
Exhibit 87, about six lines up fromthe bottom strike "nmanor"
and insert "manner".

MS. ELLIOIT: Yes.

JUDGE CLI FTON:  Thank you.
BY M5, VULIN:

Q You may continue, M. Suever.

A, The results of these tests can take 2 to 10 days before
product can be released for sales and distribution, while HTST
pl ant, while an HTST plant woul d nove product in 24 hours. The
presence of a single mcrobial colony in these products is
usual Iy cause for placing the product on pernmanent hold and
then, if possible, reworking.

The vast majority of HIST processed dairy products are
rel eased for sale and distribution between 24 and 48 hours from
packagi ng.

Q So can | stop you right there?

A, Sure.

Q Can you tell me, so what you just stated is that the
quarantine time for an ESL product is nuch |onger than a
quarantine time for an HTST product; is that correct?

A.  They are, yes.
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Q And can you tell me what increased costs or risks an
ESL plant m ght have considering that their product is in
quarantine for nuch | onger?

A, Sure. For an ESL plant, even though we've applied, at
| east in our own operations, the |atest technol ogy,
unfortunately it still takes 2 to 10 days in order to get
viable results back that are predictive of what shelf life
woul d be, either through the 60 to 90 days or refrigerated
products in the case of extended shelf life, or for a years
shelf life, if it were aseptically un-refrigerated product. So
you have got tremendous warehouse, either refrigerated or
un-refrigerated warehouses, that need to build while hol ding
t hese products before you can send theminto the distribution
system

Secondly, as you can imagine, if, in fact, you
encounter, unfortunately, a mcrobial contam nation through
that quarantine period, not only do you have the product that
you have now identified as not nmeeting specification to maybe
your own standards, but al so Federal standards or state
st andards, but conceivably depending on what the cause of that
i nci dent was, you could have product fromintervening
productions, through that quarantine period that would al so
potentially be faulty and would need to be, in turn, reworked,
i f possible.

Q Soin an HIST plant if a mcrobial is discovered, they
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woul d have likely 24 to 48 hours worth of product that they
woul d have to exam ne and possibly get rid of?

A. Correct.

Q \Wereas in an ESL plant, you could have ten days' worth
of product that you would have to possibly destroy or at |east
treat?

A. It certainly can happen.

Q Thank you. Please continue.

A. | apologize, I'mnot sure where | left off.

Q HIST products often, second |line down fromthe top. |
started for you, but 1'll have you start, too.

A.  The vast majority of HTST dairy products are rel eased
for sale and distribution between 24 and 48 hours from
packagi ng. HTST products often get released for sale with tens
or even hundreds of mcroorganisns. The stringent quality
standard associated with ESL/aseptic processing, |eads to nuch
nore reworked product and related cling/loss involved.

ding is the dairy product that sticks to the inner
surfaces of every stainless steel pipe, punp, and vessel that
we use while processing and filling. A coating of dairy
products wll wet the entire surface area of any bat ching,
processing, and filling equipment. Dairy products that have
hi gher solids and butterfat will cause a thicker layer of cling
in the inner surfaces due to the higher viscosity of those

products.
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Q And | see there, before you begin, you added an "a
after the "and" so wll cause an thicker layer of cling? It
shoul d be "a thicker".

A. Pl ease.

JUDGE CLIFTON: Al right. M. Elliott, you have got that?

M5. ELLIOIT: Yes.

JUDGE CLI FTON: Thank you. Striking the "ND', from "and"
so that the word is "A", on page 2, near the end of the first
partial paragraph.

BY M5, VULIN:

Q And | understand that you have a snall denonstration to
show exactly how cling works. Now, | know that the court
reporter cannot wite down visually what you are doing, so |
woul d ask that you explain the effects of your snall
denonstration as you are doing it.

A, \Wat | have tried to do is sinplistically, beyond
words, and, in fact, show what cling is when | talk about the
coating on the inner surface of all the piping materials and so
on. This cling, if you will, would also be associated with any
of the rework that you have to engage in if product didn't neet
your quality standards through the quarantine period. So
I magi ne thousands, hundreds of thousands of individua
contai ners having this cling which will not come out of the
product when you rework the product. You may, in fact, be able

to harvest the bulk of the product, but the cling for all of
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that surface area would be | ost as woul d be di sposed of to
proper |ocations.

Q Soclingis all those tiny droplets of mlk that are
still inside your glass even after you enpty it out?

A. That's correct.

Q And the sanme happens for pipes, both with the mlk that
was originally in the pipe, and any water you need to flush out
t he pipe.

A, You bet. And although it would appear that there's
fairly limted amount of cling here as | described in ny
direct, when you have much thicker viscosities because of
hi gher solids or nore creamcontent, or in some cases both
hi gher solids and nore creamcontent, the cling will be much
greater because of that higher viscosity. It wants to reside
on the inner surfaces of naterials or packaging material mnuch
| onger, and therefore, would al so be associated | oss or
shri nkage.

Q Thank you. You may continue.

A.  Another area that is unique when conparing ESL/aseptic
processing to HTST is the | evel of sophisticated controls that,
controls required to assure product quality. These tine,
tenperature, and pressure controls are reliant on electrical
i npul ses sent throughout the system A sinple electrical pulse
whi ch coul d be only enough to cause the lights to blink, is

sufficient to cause the ESL/aseptic process to shift out of
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forward flow and divert to punping water through the processor.
Even with the application of solenoids and battery backups, you
cannot stop this from happeni ng, but one can keep al ready
processed products sterile in the surge tank. These slight
power interruptions are often caused by |ightening or high
winds. Qur view, and that of the health authorities, is that
we have "l ost control" of the process and nust re-sterilize.
The associated water and steaminterfaces |eads to product |oss
and shrinkage that does not happen as often in a conventiona
HTST operation when a nore pronounced el ectrical interruption
woul d be needed to cause the same reaction.

Q So, in summary, even the smallest interruption in
electricity can lead to the ESL or aseptic product having to be
reprocessed?

A. That's correct.

Q But that is not true for conventional HTST plants?

A. That's correct.

Q Please continue.

A.  The added conpl exity of ESL/aseptic processing
equi pment, often leads to nore control valves and | onger pipe
runs when conpared to conventional HTST operations. The nore
val ves and pi ping you have, the nore cling and | oss/shrinkage
you encounter. Even though we enploy air blows and water to
push product through the systemat the end of each product

type, the sheer conplexity of the system|eads to nore product
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| oss than a conventional HTST plant.

JUDGE CLIFTON: Let ne stop you there. | would like us to
change the word "though" to "through” this is on page 3, the
first full paragraph, third line up, the sentence reads, "push
product” and we'll make that next word "through".

MS. VULIN  Thank you, your Honor, | didn't catch that one.
BY M5. VULIN:

Q You may continue.

A, The portfolio of dairy products or dairy containing
products in an ESL/aseptic plant are much nore extensive than
that of the typical conventional, should read HTST facility.

JUDGE CLIFTON: Yes. So, Ms. Elliott, do you see where he
I1S?

M5. ELLIOIT: Yes.

JUDCGE CLIFTON: So we'll strike the second "ESL/aseptic"
and instead insert what, M. Suever?

MR. SUEVER.  HTST, please.

JUDGE CLI FTON: HTST, thank you.

MR. SUEVER  Thank you

This then requires nore product to water flushes and
I ncreases the amount of shrinkage that is experienced.

The product that we produce at an ESL/aseptic plant
typi cally have, on average, higher solids and greater butterfat
content than would be the najority of product produced in a

conventional HTST operation. So when we have a production
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interruption -- I'msorry -- so when we have product
interruptions due to --

JUDGE CLIFTON: One nore tine.

BY M5. VULIN:

Q Production interruption?

A.  Start again. So when we have product --

JUDGE CLI FTON: Go ahead and take it fromthe top.

MR, SUEVER So when we have production interruptions due
to any of the issues that | have previously noted, the inpact
is greater.

HP Hood's ESL/aseptic plants participated in the survey
data collected by Carl Herbein. The physical and operationa
di fferences described by Engi neer Chuck Meek, explained why
Accountant Carl Herbein's data shows a difference between a
conventional HTST facility and that of an ESL/aseptic plant.
W agree that Carl Herbein's data is representative of our
operational experiences and request that USDA utilize this data
when establishing the "all owabl e shrinkage factors" for
ESL/ aseptic facilities.

BY M5, VULIN:

Q Thank you. So | just want to ask a little bit about
the decision to produce ESL. Wen did HP Hood begi n producing
ESL or aseptic products?

A, HP Hood began producing ESL/aseptic products in the

1980's. Oiginally limted to cream products, as food service
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chai ns becane nore integrated and decided to take |ess
deliveries locally and started to deliver to their franchises
t hrough a warehouse distribution system cream products were
desirable for longer shelf [ife in order to neet that new

di stribution channel, and so that's where we began our ESL
processi ng.

Q And have you increased your ESL processing systenf

A, Wll, we have. W have invested significant dollars as
our customers, both wholesale and retail have consolidated,

t hrough the consolidation process, they don't want to have as
many direct store delivered products and they want to have
their product as nuch as possible delivered to warehouses.
Because of that additional distribution channel and tine
necessary to go through that process, they have asked us, as
producers, to provide themwth |longer shelf life. So we have
invested heavily in the equi pment necessary to be able to give
themboth refrigerated and aseptic |long shelf |ife products to
meet their growi ng demand for a distribution systemthat has
changed markedly over the last 20 years.

Q So the push towards nore ESL products is really com ng
fromretailers and, arguably, consumers as well for these
products that wll |ast |onger?

A. That's been the original inmpetus. W have taken
advantage while having invested already in the equi pment to

produce sone additional products, but the original inpetus has
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been driven by our whol esale and retail customners.

Q Thank you. No further questions.

JUDGE CLIFTON: Wo will be the first to question
M. Suever? M. English, we'll let you go first since you are
on that same team
MR. ENGLI SH:  Chip English
CROSS- EXAM NATI ON

BY MR ENGLI SH.

Q As afollowup to the last question asked by Ms. Vulin
Wuld it be fair to say that because you have these ESL
products, that it's an effort to expand markets in the Cass |
fluid market?

A Yes. It gives us ability to produce products where,
and distribute products where we here fore woul dn't have been
able to, either because of geography or the revised
di stribution systemthat now exists.

Q And how does that conpare to the growh or |ack of
growh in the conventional nmarket?

A Yes, unfortunately, Cass | sales continue to decline
across the country, much to our chagrin. Through the ESL
processing, we're seeing that area grow, even though it's not
conpensating fully for the loss of Class | sales in general, we
continue to see that area of our business grow, ESL processing,
because of the inherent benefits that both the whol esal er,

retailer, and consunmers see, it has been a grow ng part of the
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dairy industry and our business.

So both our whol esale, retail, and the consumers
benefit, but so do our dairy farmsuppliers by virtue of being
able to reach markets that they woul dn't have been able to with
the conventionally processed products.

Q And that's what | was getting at, because | know we're
going to have the debate here in a few m nutes about sharing
these costs. But the fact of the matter is, in the first
instance, if this is a growing market where all the rest of the
CGass | is shrinking, there's a benefit to the entire industry
because of this, correct?

A, Fromfarmto consumer, yes.

Q Thank you. That's all | have, your Honor

And | do note it is 1:00 now, | don't know whet her
M. Beshore wants to go and do his questions, that's fine.

JUDGE CLIFTON: Let's first ask M. Suever. WII you be
here this afternoon?

MR SUEVER | wll, your Honor.

JUDGE CLIFTON: Al right. So it's up to you, M. Beshore,
whet her you want to begin your cross now or if you want to take
| unch now.

MR, BESHORE: |'muperfectly willing to go, | don't
anticipate being real |engthy.

JUDCGE CLI FTON: Very good. Wat M. Beshore said, since

you m ght not have heard it, is he's wlling to go now. He
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does not anticipate this questioning being |engthy.
CROSS- EXAM NATI ON
BY MR BESHORE:

Q CGood afternoon, M. Suever

A.  CGood afternoon, sir.

Q Marvin Beshore.

Let me ask the first question about the, we're focused
on processing efficiencies and that sort of thing. M question
is about hearing efficiencies. Wiy are we taking this up in
this hearing, when in order to, for it to be in uniformty
t hroughout the Federal Order, you would have to to have at
| east two hearings. Assumng it was adopted in this one, we
woul d have to have another one for all the other Orders, when
we could have taken it up in one rifle shot hearing for al
orders?

A. Wl l, because your clients asked for a hearing in
California, this gave us an opportunity to bring this issue
that we have been festering with for quite a long time, this
was a hearing to deal with all issues, because it's a new
promul gation of an order. And it was a perfect opportunity to
deal with an issue that has |long festered in our industry.

Q But have you filed a request for a national hearing on
this rifle shot issue where it would affect all orders?

A. Not at this tine.

JUDGE CLI FTON: Wiat do you -- I'msorry, | didn't nmean to
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talk over you. Wat do you nmean by "rifle shot issue",
M. Beshore?
MR, BESHORE: Just a very narrow specific issue.
JUDGE CLI FTON:  And now you may respond.
MR. SUEVER W have not filed for a national hearing

request on this topic.
BY MR BESHORE:

Q Soinstead, if | can characterize it this way, you
chose to hitchhi ke on our proposal ?

A. | don't accept your characterization whatsoever. As I
expl ai ned, your clients asked to pronulgate an entire order.
As part of that order is this type of |anguage, inportant, very
inportant part of the overall order. And so we're not
pi ggybacki ng on anything. W're sinply articulating a concern
that is dissimlar fromthe existing orders that have already
been promnul gat ed.

Q Ckay. Let ne go on to the question or two about the
substance of the thing here.

| think you have, | think you have acknow edged, it's

pretty clear that these are, these products, the products in
this ESL/aseptic category are val ue-end products that cost nore
to produce then they are sold for higher prices, and at all the
| evel s of the chain, correct?

A, Think do, as | have explained, for reasons, they do

definitely cost nore, both froman investnent perspective and
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all the way through the process. M. Meek explai ned that
processing costs are sone four tines what they would be for an
HTST operati on.

Q Rght. And so you sell themfor nore, correct?

A. W try to recapture some of our costs, yes.

Q Sonme? Just sone?

A Well, your eluding to margin differences and |'mtrying
to explain cost coverage, which --

Q kay. So ny question is, you know, there are higher
cost products, they are higher priced products, they're
val ue- added products. Basically, this proposal would make,
woul d put themin a |lower class fromthe producer perspective,
would it not?

A No, what | think it does is it nmore economcally
advant ages the producers to garner markets that they woul dn't
be able to access wi thout this.

Q Wll, setting, you know, that's, you know, you can sel
more, | understand that, and we hope we certainly hope you can.

A, And we have been.

Q And that's wonderful. But fromthe producer pricing
perspective, if the mlk, the rawmlk going into this product
has a greater shrinkage allowance, and therefore, nore of it is
in the lowest price classes, it is, in effect, you have
establ i shed a subclass of dass | that has a | ower producer

price; isn't that correct? | nean, it's just arithmetic.
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A, VWhat we are proposing is that we share in the burden of
producing this type of product. So not only do the producers
share in the benefit, they will share in the cost of it, as
we' re suggesting.

Q Ckay. Do you require, or does the product, aseptic
product, require a different bacterial specification than the
PMO for mlk to be used for the products?

A I'mnot clear. | amnot sure | follow your question.

Q Do you need to have | ower, or are the raw mlKk
specifications plate count, bacteria, etcetera, are they
required to be higher for this, for these products than just
any ordinary Gade A product?

A. W set the, for our operations, we set the same
standards for conventionally processed plants as we do for our
aseptic/ ESL operations. W have the sane raw m |k
specification sheet.

Q Do you know, do you know whether the, | think you
indicated all your plants participated in the Herbein study.
Do you know if they are all 7(b) plants, the ones, not

California, of course, but the ones that are in the Federal

syst enf
A.  They are.
Q Wen you -- when you have purchased, have you been

i nvolved in the purchasing of these systens for the Hood

pl ant s?
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A Yes.

Q Gkay. Wen you purchase, this is the question | asked
M. Meek, okay? Wen you buy themfrom are there conpeting
manuf act urers?

A Yes.

Q And you're looking for the best product, and the
conpetition. Do they, are the representations or, take that
baggage word out. Are there performance standards indicated
Wi th respect to the products and their loss limting
capabilities?

A, \Wen they present their specifications they will do so
in terns of product flow rates, product capabilities. You can
produce these products but not these products because of
viscosity limtations and so on, but they don't provide us with
specifications related to shrinkage.

Q Have you ever asked them about that?

A.  \Wen asked, they defer as, M. Meek testified, because
they can't, and won't, determ ne what products you are
producing in every plant is different. Everyday is different
in our operations.

Q Because the shrinkage and | oss are operationa
basically on this?

A.  They are not just operational, they are linked, as
M. Meek described, to the processing equi pnent thenselves. So

they are intrinsically built into the process. It's not |ust
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oper at i onal

Q But operational is a substantial factor, is it not?

A. It has an effect, day-to-day changeovers and so on
certainly has an effect as | have articulated in ny direct.

Q Very good. Thank you

JUDGE CLI FTON:  Who next has questions for M. Suever?
M. Vetne?
CRCSS- EXAM NATI ON
BY MR VETNE:
Q John Vetne, representative for Hi|lmar Cheese Conpany.
This isn't cheese, but we do have an interest in naking
sure that all of the provisions are interpreted, a Federa
Order interpreted simlarly, and peopl e understand what they
mean. So ny question is this. M. Suever, a few years ago,
post-Federal M|k Reform there was a hearing to | ook at
product to be included as ass | fluid ml|k product definition
products.
Do you recall that process?

A |1 do.

Q And | don't have my CFRin front of ne, but are you
aware generally that Cass | is captured in a product
classification that's described of fluid mlk products di sposed
of in the formof packaged fluid ml|k products, which is
different fromCass II, Ill and IV, mlk used to produce

certain products? Are you aware of that distinction?
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A | hadn't paid attention to the distinction, no.

Q Gkay. If I tell you that there is such a distinction
and that the history of AMS Dairy Prograns pricing for Cass |
| ooks at the content of the Class | package, and for a
Cass Il, Ill, and IV, looks at the incomng mlk. |t doesn't
matter where it goes, if it is used to produce, it is in that
classification.

So with that in mnd, what you are |ooking for for ESL
products is for classification of the content of the package
and to have mlk that doesn't get into the package through
either the sane way as HTST plants, correct?

A | agree.

Q Thank you.

JUDGE CLIFTON: M. Vandenheuvel ?
CROSS- EXAM NATI ON
BY MR VANDENHEUVEL:

Q Rob Vandenheuvel, M Ik Producers Counci l

| just had a couple of questions. You quoted M. Meek
on the cost of operating and investing in these ESL/aseptic
facilities. M. Mek made his cooment at the end of redirect,
it kind of caught me off guard, | didn't get a chance to cone
back and ask it.

But since you brought it up again, do you plan to
submit any kind of documentation validating the claimthat this

process costs, on an operational basis, four tinmes nore than a
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standard HTST facility?

A No, | was sinply trying to address the question that
was asked about additional costs.

Q Gkay. And you claim your statenment was that you did
agree with the claimthat four tines the cost was sonething in
line with what you believe, but you don't have any docunents to
denonstrate that here today?

A, | was sinply pointing out that the issue of cost
rel ated to operations had already been addressed.

Q Ckay. Your testinony on page 2 tal ks about a couple
operational issues that potentially increase cost. One is this
cling and another is the issues with electric or electricity
variations.

ding, | appreciate you denonstrating there on your
cup. On HP Hood's website | notice that you have a link to our
farners, have you been to a dairy farm one of your supplier
farmers before?

A. O course.

Q You know t hat when a, you've seen a cow being ml ked?

A. | have. | have mlked many.

Q You have m | ked many. You know that the typica
standard practice for mlking a cow, before you can put a
machine on a cowis to prine the udder and actually get the
mlk flowng to have the m Ik drop and be available to be

m | ked in the nmachi ne?
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A. You may also strip the udder in order to determne
whet her there's somatic cells or other things present as well.

Q Well, correct, there are, that is one pre-mlking
nmet hod. But, in essence, you do need to prine it. Wen you
prime a cow, there is loss, there is a volume of mlk, I'Il be
it mniscule, that is disposed of. Do you know if dairy
farmers, in their mlk checks, are accounted for that |o0ss?

A. Based on the accounting system they would not be.

Q So there are certain operational mechanisnms that at a
dairy or that any business would operate in, that they have to
account for as part of their business, that are not necessarily
pi cked up directly in some sort of a regulated pricing system
since we are regulated on the dairy end, the purchase that
doesn't capture every single ounce of mlk that's dropped on
t he ground?

A, It doesn't, and we didn't attenpt to try and capture
every ounce of mlk that drops on the ground either. W were
simply trying to deal with the current regulation

Q Well, current regul ation does account for sonme |evel of
shrinkage, correct?

A. It does and we're asking that to be nodified.

Q Increased, correct?

A. Correct.

Q You've nentioned the growth that we have al ready seen

in this market and that you have responded to sone additiona
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consumer denmand by expanding this ESL or aseptic vol une that
you run every year?

A Yes.

Q And that growth has occurred under the current
regul ati on of course, so there's been a business decision that
there is adequate additional revenue to cover the additional
cost and investnent, additional operating cost, and of course
current related price, that does account for sone |eve
shri nkage?

A, What we're trying to address here is a fairness in the
way that the Federal Order system operates, and that
recogni zi ng costs are an appropriate and acceptabl e approach
wthin the Federal Order, and we're asking that they be
nmodi fied to recogni ze the cost associated with this approach.
When regul ati ons were promul gated, they were done so at a tine
where, when ESL/aseptic production was not being used. And so
didn't contenplate nor apply these current approaches, so we're
asking that they sinply be nodernized to nmeet today's
activities.

Q And | think you were in the roomwhen | questioned a
previous wtness, so I'lIl characterize the sane way, but its
nodi fication. You do understand that this is essentially
asking for producers to share in this additional cost
associ ated with shrinkage?

A.  Yes, as they share in the benefit of reaching new
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mar ket s and new opportunities that they heretofore wouldn't be
able to achieve with conventional processed mlKk.

Q Those additional narkets that garner a higher revenue,
I's your conpany, or any other conpany that you are aware of,
associated with this, according to the proposal, also
advocating an upward price adjustnent to help share in sone of
the additional revenues? Because as we have tal ked about,
addi tional revenues above costs are being garnered?

A Wll, | haven't tal ked about additional
revenues/ margins, | have tal ked about additional costs. | have
not characterized ESL or aseptic production as generating
addi ti onal margins.

Q Soit's your testinony that the additional revenue that
HP Hood garners from or that HP Hood receives fromthe sal e of
these products only covers the additional operational costs
associated wi th making that product?

A, \Wat | said was that | didn't try to address that
I Ssue.

Q Ddn't try to address it. Wuld it, so wuld you find
it reasonable if producers are willing to share in sone of the
costs, that producers should share in some of the additional
mar gi nal revenue that's garnered fromthe sale of these
product s?

A.  They do already share, because of the products that we

produce, many of which are Class |, that additional increased
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value directly inpacts their blend price, and enhances it

significantly conpared to Cass Il, Ill, and IV.
Q So just the general Class |, you are tal king about, you
are not tal king about, or you are saying, | get what you are

saying, it's clear, but you are not advocating that producers
shoul d share anything above the Class | price, due to the fact
that we're sharing sone of the additional costs specific to
t hese plants?

A. | say what | have said.

Q Al right. Thank you very nuch.

CROSS- EXAM NATI ON

BY MR Rl CHVOND

Q Bill Rchnond, USDA. Thank you, M. Suever, for your
testi nony.

| think we're interested in understanding a little nore

about HP Hood's investnents here in California. |If you could
maybe wal k us through the, is the Sacranento plant the only
HP Hood pl ant here?

A It is.

Q It is. GCkay. Could you maybe, if you are willing
descri be the operations of the plant for us?

A, Sure. Wen we bought the facility fromCrysta
Creanmery and Butter Conmpany, it was a conbi ned ESL (extended
shelf life) and HTST operation. Upon purchase, we sold the

HTST portion of the plant to Foster Farns and reconditioned the
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facility to solely produce extended shelf life/aseptic
products. It's been experiential within the industry that
trying to produce both conventionally pasteurized products and
extended shelf |ife/aseptic products often tinmes leads to

i nadvertent problenms, nostly associated with human error. So
to have an operator, if you will, nove between conventionally
processi ng and extended shelf |ife processing, and maybe not
fully being | ocked into what they are doing in a given day, and
on that, this nmorning | was doing this and this afternoon |I'm
doing that, it has been found to be difficult. And so we have
seen over the last 20 years where plants have tried to run
both, often tinmes nove to solely producing extended shelf life
products, because of what | just descri bed.

So we did that in advance because we have seen that
happen to others. And so once reopening the facility, it has
now sol ely produced extended shelf |ife and aseptic products
for the | ast seven years.

Q Ckay. And in your experience, are the product |osses
in that facility, do they correspond with what was generally
descri bed by M. Meek?

A. They are included in Carl Herbein's study and
consistent with the aggregate wei ghted average that he
present ed.

Q ay. | think that's all we have. | appreciate it.

JUDGE CLI FTON: What other questions are there for
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M. Suever? M. Beshore?

MR. BESHORE: Just a quick follow up.

On the Sacranento facility, is that strictly C ass
Cass | and Cass Il, and if both, what's the mx there,
are prepared to share that?

MR SUEVER | won't share utilization information,
wll describe it as majority of it is Class |, with some
dass |1

MR, BESHORE: (Ckay.

JUDGE CLI FTON: What other questions are there for
M. Suever? M. Wulin, any redirect?

MR VULIN:  No, your Honor.

JUDGE CLIFTON: Al right. M. Suever, you are an
amazingly articulate witness. | admire very nmuch how yo
very clear, and it's a conplex subject, and | appreciate
nmuch what you brought to us.

MR. SUEVER  Thank you, your Honor.

| or

I f you

but |

u kept

very

JUDGE CLIFTON: Al right. Let's go to lunch. Please be

back and ready to go at 2:45. 2:45.
(Wher eupon, the lunch recess was taken.)

---000- - -
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VEDNESDAY, OCTOBER 21, 2015 - - AFTERNOON SESSI ON

JUDGE CLIFTON:. We're back on record at 2:46. M. English?
Ms. Wulin, please | et me know what you have in mnd for our
af t er noon.

M5. VULIN | was going to ask first about Exhibit 87.

JUDGE CLI FTON:  Yes.

M5. VULIN.  Ashley Wulin. | would like to nove for the
adm ssion of Exhibit 87.

JUDGE CLI FTON: Thank you. |Is there any objection to the
admi ssion into evidence of Exhibit 87? There is none.

Exhibit 87 is admtted into evidence.
(Thereafter, Exhibit Nunber 87 was
received into evidence.)

MS. VULIN  Thank you, your Honor

JUDGE CLI FTON: Thank you. And now M. English, what do
you have in mnd for us?

MR. ENGLISH. Chip English on behalf of the Dairy Institute
of California. | would now ask that Dr. Schiek return to the
stand to continue with his statenent, Exhibit 79 and di scussing
exhibit 80. And | think it is fair to say that given the fact
that what tine it is and we're not yet done with the direct,
that | would be somewhat surprised if Dr. Schiek is done by the
end of the day, so | think this will be our witness for the
rest of the day.

So let me sort of set the stage a little bit. W' re going
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to be on Exhibit 79, and I'mgoing to actually start on
Exhi bit 80, because he was in the mdst of discussing sone text
that relates to the materials in Exhibit 80, then return to
Exhibit 79. And we took a break at 4:00 yesterday and then we
did sonme other things, and | think it nakes sense for him
actually to pick up one paragraph because he started a new
section, so | would actually like to repeat that paragraph just
for flow

JUDGE CLIFTON: Good. Dr. Schiek, you remain sworn. Wuld
you again state and spell your name?

DR SCH EK: Yes, ny name is Wlliam WI-L-L-1-A-M
Schiek, SCGHI-EK

JUDGE CLI FTON: Thank you. M. English, you may proceed.

CONTI NUED DI RECT EXAM NATI ON

BY MR ENGLI SH

Q Thank you. So | don't believe yet, Dr. Schiek, that we
had di scussed either Figure 7 or Table 9, but you have referred
to themin your testinony. So could you discuss what Figure 7
shows?

A kay. Figure 7 is a graph that shows or plots
California mlk production and beverage fluid mlk sales from
1970 to 2014. Those woul d be beverage mlk, fluid mlk sales
for California

Q And so the red section is the beverage fluid mlk

sal es?
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A. Correct.

Q And then the blue isn't just the blue, it is the blue
plus the red to get up to the top of the blue line, correct?

A. Exactly. That's correct.

Q Al right. And so what you are depicting here is the
growh of mlk production, and the scale may not show it, but
at best, flat maybe | ooking downward on the class of fluid mlKk
sal es, correct?

A. Correct.

Q So then you al so discussed, | think you' d just gotten
into it but rather went back into the text. Wen you talk
about novenents of mlk, Table 9, you just started referencing
that. So why don't you, Table 9 looks a little bit |like an
exhibit fromthe Cooperatives, but | think it is different. So
why don't you tell us what Table 9 is?

A.  Yeah, Table 9, again, shows m |k noving under
transportation allowances, so these are, these are from
transportation all owance areas, |I'msorry, that's not
necessarily mlk moving fromtransportation, that earns a
transportation allowance, but it is mlk noving from
transportation allowance areas into deficit areas. And this
woul d be branch to plant m |k novenent. This does not include
plant to plant m |k novenent.

And it is alittle different fromthe ranch to pl ant

table that | believe M. Hollon introduced, in that it breaks
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it down, not so nuch by the location of the mlk supply, or the
name of the mlk supply area, but strictly on a mleage basis
and different mleage categories.

Q So what does it show?

JUDGE CLIFTON: Let me stop you. I'mgoing to put on ny
glasses. kay. |I'mglad he's going to read it to us.
Nevert hel ess.

BY MR ENGLI SH.

Q Wiy don't you tell us what you would like to |ook at
and run across it and tell us what it shows.

A, Ckay. I1'mgoing to focus just on the top portion of
the right hand section. Those are the sections |abeled for
April 2015, just to kind of focus in on one set of nunbers.
And 1'mgoing to focus for each area, like the Bay Area or the
Sacramento receiving area, |I'mjust going to focus on the first
groupi ng, and, but certainly one could | ook at the other ones,
but let's focus on the first grouping. So if | |ook at the
Bay Area receiving area, which is the very first receiving area
on the top of Table 9, you will see that the bulk of the mlk
moving into that area cones fromless than 200 nmiles away.
There's a certain grouping of over 1,000 |oads that is com ng
from78 mles or closer to the receiving area, and then anot her
groupi ng between 78 mles through 199 nmiles. And if you | ook
at, and | think that's in that second grouping, mleage

grouping, there's 471 loads for that nonth comng fromthat,
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that m | eage grouping.

And if you look, if I think it is the second colum in
fromthe right, you can see the average mles travelled, the
average mles travelled for each of the loads in these
groupings. So in the O to 78 mle grouping, the average m|les
travelled was 65. And in the 78 to 199 mle grouping, the
average nunber of mles travelled for those | oads was 90.
Ckay?

You can do the same thing |ooking at the Sacranento
receiving area. That one's fairly sinple. Al the mlk
shipnents are fromO through 59 nmiles, and the average mles
travel l ed was 29. You could go down to the North Bay receiving
area, whichis, just as it says, it is the area north of the
San Francisco Bay Area. And you can see that nmost of the |oads
in this one actually cone fromover 96 mles. There's 112
| oads com ng fromover 98, 96.

Q Is that the loads or the average mles for that?

A, The -- oh, I"'msorry. | got that wong. Yeah, you are
right. So looking at fromO to 45 mles, in that sort of
m | eage bracket, there were 430 | oads that nmoved into the
North Bay area, traveling an average of 19 mles. From45
through 96 mles, there were 304 |oads traveling an average of
70 mles; and for over 96 mles, there were 79 | oads traveling
an average of 112 mles. And then --

JUDGE CLIFTON:  You have a little asterisk by average
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mles, is there sonething we need to know about that?

MR ENGLISH Well, let me first clarify, your Honor, this
isn't Dr. Schiek's docunent, this is a CDFA table. |s that
correct, Dr. Schiek?

DR SCH EK: It is a CDFA table.

MR, ENG.I SH:  Nonet hel ess, could you then, do you know what
the asterisk refers to?

DR. SCH EK: Well, is it asterisk or a footnote? | think
it isa--

MR ENGLISH It is a footnote 4.

DR. SCH EK: Footnote 4, if you turn to the second page, if
you can read that, it says, "The average mles travelled from
ranch to plant, one way destination is wei ghted on pounds
shipped.” So that's what that refers to.

JUDCGE CLI FTON: Thank you very much. | would not have even
known that was a nunber.

DR SCH EK It is hard. And M. English raised a good
point. This is a table that's produced by CDFA as part of
their hauling cost survey. They released three tables, the
ones that M. Hollon included in his exhibits. There's another
set of tables that cover plant to plant novenents, and there's
this one that covers the ranch to plant nmovenents broken down
by m | eage zone as opposed to shipping area.

BY MR ENGLI SH.

Q Al right. Now, there's a second page?
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A. Rght. So the second page covers the
Southern California receiving area, there's the Southern
California receiving area and the San Di ego receiving area.
want to ook first down at the San Diego receiving area. And
you can see, again, looking at the April colum, the average,

t he nunber of loads traveling fromO to 79 mles was 171, and
t he average haul was 56.

Q 58?

A. 58, okay. 58 mles. And there really weren't any
others that were beyond 79 mles, so again, those were from
fairly close in. The one that probably has nore nilk moving
fromfarther distances is the Southern California receiving
area. And of course, this is the largest Class | market in the
state. The popul ation density in the Southern California
receiving area is high and there's a | ot of people |iving down
in the LA basin. And so you can see that in this one they have
the categories broken down into O to 93 mles, and you w ||
note that 2,246 of the |oads are comng fromthat distance, 93
mles or less. And then over, over 93 mles there's 215 | oads
comng into the region

Q Those are only for shipnents fromRi verside and
San Bernardino, correct?

A, That's right. This is in R verside and San Bernardi no,
and they travel an average of 109 miles. Then if you | ook at

the second part, which is the second grouping for shipments
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fromall other areas beyond, other than Riverside and

San Bernardino, you can see that fromO0O to 79 there's 0.

R ght. Because the only ones that would come in that closely
woul d be the ones that are in R verside and San Ber nardi no.

And then there's 43 |oads fromthe next m|eage bracket, and
then you get into thousands of |oads going up to where there's
even a substantial nunber, | believe, at 1670 com ng from over
155 mles with an average m | eage haul of 181 mles. Soit's a
little different than what we see in the other receiving areas,
in that there's mlk comng fromfarther away.

Q Al right. So wth that in mnd, nowif you could
return to Exhibit 79, and the audience is on page 34, mlKk
novements in California are largely efficient, and you and |
are on the bottom of page 36.

A, Correct.

Q So if you could start, and again, for the record, this
woul d be a repeat of the paragraph that was left off at 4:00,
and | just think for flow purposes this nakes sense.

A. kay. The heading is MIk Mvenents in California Are
Largely Efficient.

The quantity of California mlk noved into the state's
fluid deficit areas is detailed in Table 9. This data is
publ i shed tw ce per year by CDFA as part of its mlk hauling
survey. The reported hauling data largely illustrate mlk

nmovenents that are efficient, with close-in mlk, if it is
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avail abl e, serving the bul k of the needs. The vast majority of
Bay Area m |k fromcones fromthe Northern San Joaqui n,

North Bay, and Sol ano areas. Most of the mlk noving into
Southern California is from Southern California or the

South Valley. M1k noving | onger distances does happen, but
these are nostly organic m |k or some type of concentrated bul k
product, and volunes are generally small conpared to the tota
mlk noving to Class | uses in the nmarket.

The current situation in Southern California deserves
sone explanation. Southern California, formerly -- that should
be formerly instead of frequently.

JUDGE CLI FTON: Let us make that change now. M. Elliott,
are you there?

M5. ELLIOIT: Yes.

JUDGE CLI FTON: Thank you. Formerly; is that correct?

THE WTNESS: Correct.

Southern California formerly produced an abundant
supply of mlk, with much of it concentrated in the Chino
basin. These anple supplies allowed for nanufacturing plants
to locate in the region that previously was dom nated by plants
whose primary business was packaged fluid mlk or cultured and
frozen products. A large cheese plant |ocated in the region
during the md-1980's, and others (not so large) followed. The
m |k supply began to decline in Southern California over the

past 20 years as real estate values rose rapidly.
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BY MR ENGLI SH.

Q So |l want to stop you there and tal k about the
Southern California situation. Gven your history with dairy
in California, what was driving that exodus from
Sout hern California?

A, Ckay. M history goes back, with California, goes back
to 1997. The start of this story is obviously before that.
But there used to be a significant nunber of dairy producers in
Los Angeles County. And as Los Angeles grew, those dairies
eventual | y had pressures w th surroundi ng comunities
encroaching on them to nove. And nany of theminitially sold
their operations in LA County and noved out to Chino, and set
up dairy there. Well, LA has been a story of growh, and so --

Q Farmng in the path of devel opnent.

A, Farming in the path of developnent. It's actually been
a very helpful thing, | think, for the terns of the growth of
the California mlk supply. And in Chino, eventually the urban
encroachment canme in, and there were pressures, pressures from
nondai ry fol ks who maybe weren't thrilled about dairy being
right next door to them even though they bought the house
know ng full well that the dairy was there. But the other
thing that went along with that was that the | and val ues rose.
And it provided an opportunity for sone dairynen to nove out of
the region and | ocate el sewhere. And to, frankly, you know,

they did fairly well, some of themdid very well on their |and
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appreciation and were able to, was able to use that noney to
rel ocate.

Now, in sonme cases they would relocate up into the
Central Valley and build a dairy, maybe they had a smaller
dairy in Chino and they built a larger dairy in the
South Valley. And in sone cases they noved out of the state to
pl aces |i ke New Mexi co or Washington or Idaho or other places.

Q So before | becane a, want of a better phrase, a mlKk
lawyer, | was a tax |lawyer, and the business, that was a whole
lot sinpler. And were there certain tax aspects of these sales
and reinvestnents?

A, Yeah, I'mnot a tax expert, so keep that in mnd.
don't know the particulars of what kind of exchange was
involved. M understanding in talking with people in the
industry was that to avoid sone of the taxes, and |I'mtalking
about | egal tax avoidance, to not have to wite the check --

Q W're not discussing any other than |legal fact here.

A, Not have to wite the check to Uncle Samon those | and
sal es proceeds that they could reinvest in a like enterprise
and they could use that noney to expand. And that, as |
observed, and as peopl e have comented on, both in the industry
neetings and outside the state, | have seen sonme public, sone
of the dairy publications that have witten on this, you know,
that fueled a lot of the growth in the California dairy

industry over the years. Because that extra incone fromrea
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estate sales has allowed themto grow, allowed dairy farnms to
gr ow.

Q So why don't you turn to your statenent?

A.  Ckay. Consequently, larger quantities of mlk began to
nove fromthe Southern San Joaquin Valley into Southern
California to nmeet the processing demand in the region. Even
t hough the | argest cheese plant in Southern California closed
at the end of 2007, a few stranded m d-sized and smaller cheese
pl ants continued to operate in the region despite the fact mlk
continues to nove fromthe South Valley under the state's
transportation all owance system

California M1k Production Costs Renmain Bel ow the
Averages for the Country

Dairy farmng returns in California have had their ups
and downs in recent years. Figure 8 contains an illustration
of how margins, dairy farmincone over production costs, have
varied since 2003. Wile there has been nuch testinony at CDFA
hearings in the past that m |k production costs are rising in
California, there has been no discernable trend in margins, as
good years have been foll owed by bad years in a somewhat
cyclical pattern. The data in Figure 8 were cal cul ated from
cost of production information reported by CDFA on its website.
htt ps://ww. cdf a. ca. gov/ dai ry/ upl oader/ posti ngs/ copcost conp/
Def aul t. aspx

Q And we ask, your Honor, that that just be, that website
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be printed into the transcript as if read, rather than having
the witness read it with forward or backward sl ashes.

JUDGE CLIFTON: Let's go off record just a mnute.

Al right. Back on record.

MR, ENG.ISH: And I'"'mnot going to interrupt, in about a
par agraph, the sane thing, so we'd ask for that as well.

JUDGE CLIFTON: Al right. So what you have done,

Dr. Schiek, is you have gotten to the point where there is a
website, and you nay resume your testinony, and when you get to
the point where there's another website if you can point that
out to us as well.

DR SCH EK: While the weighted average returns of the CDFA
sanple of farns have fluctuated over tine, there is also
considerable variability of cost and returns anmong the dairy
farmsanple in CDFA survey. |In Figure 9, feed costs and cost
of production are shown for alnost all of the farnms in the
sanple. Data on farns that produce organic m |k and those that
appear to have hi gh conponent herds (nost |ikely Jersey herds)
were elimnated so that what is displayed in the graph are
herds of the sane general type. The data are fromfourth
quarter of 2014 and were extracted from CDFA's m |k cost of
production feedbacks, which can be found at the follow ng
websi t e:
htt ps: // ww. cdf a. ca/ gov/ dai ry/ upl oader/ post i ngs/ copf eedback/

JUDGE CLIFTON: Al right. So here the court reporter wl|
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insert that website in your testinony as if you had read it.
Al right?

DR SCH EK: Mk production costs in the CDFA sanmple for
2014, quarter 4, varied froma |ow of $14.60 per hundredwei ght,
to a high of $25.79 per hundredwei ght, a range of $11.19 per
hundr edwei ght between the | owest and the hi ghest cost, and had
a sinple average cost for the sanple of $18.82 per
hundr edwei ght. Feed costs in the sanple varied from $8. 71 per
hundr edwei ght to $16.26 per hundredwei ght for a range of $7.55
per hundredwei ght of mlKk.

Simlarly, net margins show a great deal of variability
as well (Figure 10). Margins for the fourth quarter of 2014 in
t he CDFA cost of production sanple, ranged froma high of $4.89
per hundredwei ght, to a low of, and this should be -$5.84 per
hundr edwei ght .

JUDGE CLIFTON: Al right. M. Eliott, I think you will
just want to just put that figure in parentheses to show that
it's a negative, that will be the easiest way to showit. So
we're on page 36, we're in the first full paragraph, it's
roughly, what, eight lines down fromthe top, and we're naking
the ($5.84) figure negative by putting it in parentheses.

M5. ELLIOIT: kay.

DR. SCH EK: Ckay. Margins for the fourth quarter of 2014
of the CDFA cost of production sanple, ranged froma high of

$4.89 per hundredwei ght to a | ow of ($5.84) per hundredwei ght,

3998

BARKLEY

TRANSCRIPT OF PROCEEDINGS - XX Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

and had a sinple average of $2.06 per hundredwei ght. The poi nt
here is that individual dairy farners experience a range of
costs and profitability.

According to USDA' s econom c research service, tota
m | k production costs in California in 2014 were wel |l below the
nati onal average (Figure 11 and Table 11). California's |ower
cost of mlk production is driven by scale economes as it is
in many Western states. For each of the years 2010 through
2014, ERS data indicate that total mlk production costs in
California were bel ow both Wsconsin's cost by an average of
$8. 70 per hundredwei ght and average U.S. costs by an average of
$4.19 per hundredwei ght.
BY MR ENGLI SH.

Q Let me interrupt again. Before we go back and | ook at
Exhibit 80 and figures and tables, | want to take a nonent or
two to discuss USDA's cost data calculations. | think over the
years there have been a | ot of discussion in these hearings,
and | have certainly asked sonme w tnesses about it. What is
your under st andi ng about what you are |ooking at here w th USDA
costs, and in particular, what they nay include, what they
m ght not include, for the record.

A.  Yeah, ny understanding in |ooking through the costs
that are published on their website and the source data that
they use is the ARVMS data that is sort of jointly collected

with, by the National Agricultural Statistic Service and ERS
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Those provide the base nunbers, that's a survey of individua
farns that they do in a stratified sanple to try to get a
sanple of farms in various size categories at various regions.
And by doing that, and kind of know ng what the probabilities
are in terns of the distribution of farmsizes in those
regions, they can then create an aggregate or a wei ghted
average sort of type cost for the region.
And one of the issues with the data is the costs are

meant to show total economic costs, which include a ful
al location of all overhead costs, including any unpaid famly
labor. And it's the unpaid famly |abor that probably creates
sonme cost nunbers that are higher than what peopl e woul d expect
to see. So when we |ook at this data, sometinmes those cost
numbers seem higher. They seemto suggest that, you know,
peopl e just are never nmking any noney in the dairy business.
And | think if that were totally true, we wuldn't have any
dairy farners. So | think part of the issue is the allocation
of those famly |abor costs at sone alternative wage rate that
they claimfroman econom c perspective that has to be earned
in order to, in order to fully allocate the econom ¢ cost of
dairy production.

Q Now, whatever they do they do consistently throughout
the United States, correct?

A, Yeah. So one of the reasons to look at this data is

there are other collections of production cost infornation that
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are done by accounting firnms and by individual states using
di fferent nethodol ogies. The International Farm Conpari son
Net wor k i ncludes, | think, two or three production regions as
well. But this is the only one that uses a consi stent

met hodol ogy, the only one that |I'maware of that uses a

consi stent methodol ogy across all the regions that they are

| ooki ng at.

Q Anything further on the issue here about USDA costs?

A, No, unless you want to | ook through the, go through
the --

Q I will go through the tables. But, yes, so turning
back to Exhibit 80, | think we have now gone through a nunber,
so let's, we have not yet |ooked at Figure 8. You discussed
Figure 8, so let's look at page 20 of Exhibit 80 which has
Figure 8, and tell us what you are show ng here?

A, Ckay. So Figure 8 is pulled from or put together from
the data that is in Table 10. Table 10 is some mlk cost of
production data that is published by COFA. Now, this is not
the sumtotal of all the data, these are selected line items in
their, what they call the m |k production, cost of production
cost conparison. That's in Table 10. And so what | have put
in here for each quarter going forward fromfirst quarter of
2003 to the first quarter of 2015, is a number that they report
called income over feed cost. W also have the feed cost,

total cost, and then a calculated dairy farmincome, narketing
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costs, and then dairy farmincome |less total costs. And those
are all expressed on a per hundredwei ght of mlk basis. They
also, | think, list cost on a per cow, per nonth basis, or
sonet hi ng, sone other paraneter.

Q So is that last colum of Table 10 that you plotted --

A R ght.

Q ~-- on Figure 8?

A, Right. The dairy farmincome, |less total cost is
what's plotted on Table 8. And then there's a solid red |ine
that has the average of that number through the sanple period.
And that nunber average is a $1.45 per hundredwei ght.

Now, a note on calculated dairy farmincome, which is
on Table 10. That is equal to the income over feed cost
nunber, plus feed costs, and then also plus marketing costs.
Now, that may seema little counterintuitive, but you have to
ki nd of know where the inconme nunber for income over feed cost
comes from M understanding fromtalking to the fol ks who put
that data together, is that that nunber is basically the
producers in the sanple's nailbox price. A mailbox price
al ready has things |ike your hauling cost and your assessnents
for marketing services and check off program and things
deducted fromit. That is also aline itemin the total cost.
So if you didn't adjust that incone nunber by adding the market
cost back in, you woul d be double counting the cost, the

mar keting cost. You would be essentially subtracting them
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twice. So you have got to either adjust the cost nunmber
downward by the marketing cost or add them back into the income
side. So what | have done here is add them back into the
income side so that the marketing costs aren't being double
counted. Does that make sense?

Q Makes sense to nme, don't know if it nakes sense to
everybody el se.

Al right. |Is that everything on Figure 8 and

Tabl e 10?
A.  Yes, | believe so
Q Al right.

JUDGE CLIFTON: Would you go to Figure 8 and tell ne why
this average line is so consistent over this period of tine?
This is like twelve years of time. | don't quite understand
why it stayed in the same place all that tine.

DR SCH EK: Ch, that is the average for the period. So
it's basically taking all the nunbers in all those dots and
sinply doing sinple average over the whole period. It is
designed to be flat. It just kind of shows where the
i ndi vi dual years are relative to the mean return through the
period, the nean margi n through the period.

JUDGE CLIFTON: Al right. Gay. Good. Thank you.

MR. ENGLI SH: Thank you, your Honor.

BY MR ENGLI SH

Q So does that take us to Figure 9?
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A Yes, Figure 9.

Q Wiich is on page 22 of Exhibit 8.

A, So both Figure 9 and Figure 10 come fromthe CDFA's
cost of production feedback, sanple feedback, cost of
production feedback | guess is what it's officially referred
to. And these are available on CDFA's website under their cost
of production section. And | have the address, web address at
the bottom of each of Figure 9 and Figure 10. And so what |I'm
| ooking at here is, in Figure 9, the yellow dots with sort of a
red circle around each of them that's the cost of production.
Total cost of production nunber. And you can see it ranges
froma high of $25.79, and actually, the | owest number is sort
of down close to the middle of the page, $14.60 for
hundr edwei ght .

So the purpose, as | said, is just to kind of show how,
there is sort of a central tendency. You will notice that
there's a lot of dairies that are clustered along a line, or
clustered close to the sinple average. But then there's
obviously outliers. And that just shows the sort of spread
that we see in those total costs.

The bl ue dianonds are the feed costs, and we see a
simlar spread, maybe not quite as w de, but a spread
nonet hel ess, between the | owest, which was $8. 71 per
hundr edwei ght just to pay for the feed, and $16.26 per

hundredwei ght is at the high end. And then over on the right
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hand side of that graph, the $18.62 is the sinple average of
all those total costs of production for that quarter of the
sanple. And then $11.22 is the average feed cost for all the
farns in the sanple for that quarter

Q Now, you indicate in your testinony that data on farms
that process organic mlk was elimnated. Ws that elimnated

by CDFA or by you?

A. That was elimnated, actually, |I did not prepare this
t abl e.

Q CDFA?

A, No, CDFA did not prepare it either. | did sonething

very simlar to this for an earlier hearing, and we had a
hearing recently and | suggested to M. Janmes DeJong, who w ||
be probably testifying at sonetime during the hearing, that he
prepare tables like this, so | know exactly how he did it, what
he did, so.

Q Effectively did it under your direction and control ?

A. He did it under ny suggestion, and | explained to him
how !l did it the first time | didit. He actually inproved on
it, I think, by elimnating the organic mlk and the high
conponent mlk to get it kind of nore into a very consi stent
appl es to apples type of conparison.

Q The kind of things that you, as an expert, would rely
on?

A, Yes.
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JUDGE CLI FTON: What is the high conmponent mlk?

DR. SCH EK: So we have talked a | ot about tests of fat,
and solids not fat in producer mlk, mlk fromdairy farns.
And we have a sort of standard test that we report prices at,
which is 3.5 percent fat, and 8.7 percent solid not fat. When
you have dairy cows of a different breed, you often have higher
conmponent mlk. So |ike Jersey dairy cows have different,
hi gher conponents, higher |levels bulk fat and solids not fat,
particularly the protein content of the solids not fat is
hi gher. But what al so goes along with that, with the Jersey
herd, for exanple, is a higher cost of per hundredweight,
because there's a hi gher conponent content, |ess total vol unme
produced fromthe cows. And we end up with a higher cost of
production on a hundredwei ght basis, although not necessarily
on a conponent basis.

So you are kind of mxing that wth a Hol stein herds
that are higher volune but somewhat |ower solids content, it
nuddl es the picture in terns of the distribution of the cost,
because what you are |looking at different data, different type
of farmwhen you are |ooking at those high conmponent herds.

BY MR ENGLI SH.
Q And we heard that from M. Metzger yesterday.
A Yes, we did.
Q Al right. So turning to Figure 10 on page 23.
A

Right. So this IS sinply the, again, the total cost,
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m nus the adjust, what | call the adjusted nailbox price, or
what did | call it -- calculated dairy farmincome. And it
just shows the distribution of that, that's nore the margin
that's why it is |labeled net margin. |t shows that for the
same quarter for the sanple, and ranges fromhigh of $4.89, to
a low of that ($5.84), which definitely appeared to be quite an
outlier fromthe total.

Q And is the source of this data CDFA?
It is the same source as Figure 9.
You nean that M. DeJdong helped on this as well?
Yes, he hel ped, he prepared this as well.

And in the sane way you would rely on himfor that?

> O > O >

[ woul d.

Q And then before we return to the text, | think you
referred to both Figure 11 and Table 11, so Figure 11 is based
on the data fromfigure 11, Table 11, so please tal k about
Table 11 and then tal k about Figure 11

A, Yeah. Table 11 cones from USDA m |k production cost by
state, published by the Econom ¢ Research Service, and they
have on their website the data by year. For the 2010 base
year, they adjust the base year, there will be another base
year comng up this year, 2015, but they will have, they have
the data from 2010 and 2014 in a spreadsheet on their website.
Again, the link is down there at the bottom of the page. And

this is just taking the total cost, total production cost
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number fromdifferent selected states. Actually, | think
there's a bunch of states on there, | just picked California,
W sconsin, and the U S. average. And so you see for 2010,
California cost, $16.44, up to 2014, it was $23.90 per

hundr edwei ght .

And at the far right hand side, | have taken the
California cost and subtracted the Wsconsin cost, and then the
California cost mnus the U S. average cost to show how nmuch
California was under those costs during that tinme period.

Q Al right. 1 think we're now ready to go back to your
statenent, and the new section California's Cass 1 Market,
which is on page 36 of Exhibit 79, and 39 of the one we're
| ooking at, you and |

A Ckay.

California's Cass 1 Market

As we have already noted, fluid mlk sales represent a
smal | portion of the total market for dairy farners' mlKk
(Figure 7). Data contained in hearing Exhibit 61, Table
CDFA-D, indicate that California's Cass 1 pool utilization of
mlk fat in 2014 ranged froma low of 7.2 percent in March, to
a high of 8.6 percent in Septenber, while the dass 1 poo
utilization of solids not fat ranged froma |ow of 13.7 percent
in March to a high of 16.3 percent in Cctober.

Dairy Institute nmenbers represent a substantial portion

(approxi mately 65 percent) of Class 1 mlk processing in
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California, and | have regul ar discussions with representatives
of menber conpani es regarding marketing conditions in the
state. | have not heard any discussions from nenber conpanies
regarding difficulty in obtaining mlk supplies, inadequate
supplies, large fluctuations in premuns, or inefficient or

ot herwi se disorderly mlk novenents. The |argest concerns that
ny nmenbers share pertain to the downward trend in fluid mlk
sal es and what they viewis the "unfair"” nature of the current
Type 70 producer-handl er exemption in California's MIk Pooling
laws. Later testinony from nenber conpanies will address
producer - handl er issues.

Fluid mlk sales in California peaked in 1990 and 1991,
at alnost 6.7 billion pounds annually (Table 12). Since then,
aggregate fluid mlk sales fell sharply in the early 1990's,
and then stabilized somewhat being higher in some years and
| ower in others, until 2009. The period of since 2009 has been
remarkabl e for its sharp downward trend in fluid mlk sales
(Figure 12). In 2009, California beverage mlk sales were
6.496 billion pounds, but declined to 5.826 billion pounds for
cal endar year 2014. This five-year decline in California
beverage m |k sales was approximately 10.3 percent. Data in
Table 12 for U S. beverage mlk sales indicate that this
downward trend is evidenced in other parts of the country as
wel | .

The downward fluid mlk sales trends have al so been
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evident in per capita sales of beverage mlk (Figure 13). Per
capita sales in both California and the rest of the U S. have
been trending | ower for decades, beginning in the early 1980's
for California, and as far back as the early 1970's for the
rest of the U.S. In nore recent years, the rate of decline in
per capita beverage m |k consunption has accelerated in
California and el sewhere. Declining beverage mlk sal es pose
chal l enges for fluid mlk processors. Plant capacity does not
necessarily shrink in direct proportion to, nor at the sane
time as fluid mlk sales

JUDGE CLIFTON: Help me at the bottom of what | am | ooking
at, page 37. I|I'mlooking at "plant capacity does necessarily
not shrink” and you read it --

DR. SCH EK: Does not necessarily shrink

JUDCGE CLIFTON: And the way you read it is the way it is
supposed to be?

DR. SCH EK:  Yes, it is.

JUDGE CLIFTON: Al right. So Ms. Elliott, at the bottom
of page 37, can, | think the, whatever is easier for you,
however you want to show it, but it should read how
Dr. Schiek?

DR SCH EK: Plant capacity does not necessarily shrink in
direct proportion to.

MS. ELLIOIT: Ckay.

JUDGE CLIFTON: Al right. And now, Dr. Schiek, you may
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read the sentence in its entirety, please.

DR SCH EK: Plant capacity does not necessarily shrink in
direct proportion to, nor at the same tine as, fluid mlk
sales. The conpetitive environnent caused by excess fluid mlk
pl ant capacity chasing a snaller market, is likely to put
margi n pressures on plant operators. Dairy Institute nenber
conpani es are concerned about any changes in the regulatory
environnent that would increase the cost of mlk for fluid
uses. They are concerned that such increased costs would
conpound the chal | enges they are facing, and passing those
costs on to consunmers would not, would certainly not inprove
beverage m | k sal es.

Retail prices for fluid mlk in California are high in
sone nmarkets and lower in others (Figure 14 and Table 13).
Data from AC N el sen Scantrack Reports is published by CDFA on
its website. The published average price per gallon represents
t he wei ghted average of specific brands of mlk within the
specified market, and includes organic mlk. Fromthe nonthly
data reported by CDFA, | calculated five nonth sinple average
prices for the January through May 2015 period, for whole,
2 percent, 1 percent, and nonfat mlk for selected markets.
The summary data suggests that San Francisco and Sacranento
have some of the highest average retail prices for fluid mlk
in the country. However, prices for fluid mlk in Los Angeles,

and San Di ego, where regular, where the regulated m ni num
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Cass 1 price is actually higher, then strike "show fluid mlk
prices that".

JUDGE CLIFTON: Al right. M. Elliott, are you there?

MS. ELLIOIT: Yes.

JUDCGE CLI FTON: And say again, Dr. Schiek, what we strike.

DR. SCH EK: "Show fluid mlk prices that."

JUDGE CLI FTON:  Thank you.

DR SCH EK So I'lIl read that sentence again.

However, prices for fluid mlk in Los Angel es and

San Diego, where the regulated mnimumdass 1 price is
actually higher, are fairly close to the U S. average. Wile
the reason for the disparity between Northern and Sout hern
California's retail price data is not clear, cost and
conpetitive factors often play a role in explaining such
di f f erences.
BY MR ENGLI SH.

Q Before you go to the -- before you go to the summary,
that's now go back to Exhibit 80 one last time and exam ne
Table 12 through Table 13, for figures on pages 26 through 31.
So please tell us what is on Table 12, which is on both pages
26 and 27.

A. Yes. So this has U. S. and California popul ation and
sal es of beverage fluid mlk fromthe years 1970 through 2014.
On the left hand colums after the year, | have the U S

popul ation, that's July 1 of the year listed, except when
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there's a census year, then apparently it is April 1, that's
what was reported. And also has California popul ation on
July 1 of the year. Sources of both that data are the

U. S. Census Bureau.

Then we have data from CDFA for sales of fluid whole
mlk, 2 percent mlk, 1 percent mlk, and skim and those have
been aggregated into all fluid sales, in, and those were al
expressed in thousands of gallons. And then those sales in
t housands of gallons are converted to mllion pounds by | ooking
at the weight of whole mlk, sort of weighted average of the
wei ght of whole mlk, times the volume, 2 percent mlk, 1
percent m |k, and skim because they have slightly different
wei ghts because they are slightly different solids content and
different specific gravity, so those were included to come up
with a nunber that's sales of California fluid mlk in mllions
of pounds.

Then that nunber of sales in mllions of pounds is
di vided by the California population to come up with a per
capita number. Now, this is somewhat different a | ot of tinmes
per capita is, sone people do sonme adjustnents to per capita
sales to the population to try to express it on an adult
popul ation basis, so they, you know, try to | ook nore deeply at
the nunbers. | did not do that. This is just a straight
di vision by the popul ation.

Q So that's page 267
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A.  That's page 26

Q And what did you do on page 27?

A. Page 27, again, looks at nuch of the sanme data.
Initial U S. beverage mlk data, and again, the source for this
was, the U S. data was, is a publication fromthe Internationa
Dai ry Foods Association called Dairy Facts. Prior to that it
was called MIk Facts. And they had a collection of data for a
nunber of years on fluid mlk sales inthe US. | believe
their source data for that is AMS USDA. It's also, nore recent
years the data | got were fromDairy Market News where that
information is published in a sunmary table. So there's
sel ected i ssues where that informati on gets published.

And so we have U. S. beverage mlk sales, but they are a
little different in California because butterm |k sales are
Cass | in the federal orders and they are dass 2 in
California. So to get apples to apples, | decided to just keep
it on beverage m k.

Q That was Arabic 2, right?
A Arabic 2. Unless | say Roman nuneral, we assune it is
Ar abi c.

And so | subtracted out the butterm |k sales to get
basically US mlk sales, less buttermlk on a mllion pounds'
basis. And then | subtracted out the California mlk sales,
whi ch now we shoul d have apples to apples, because the other

Cass 1 product in California, that's class Roman nuneral [l in
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Federal Orders is half and half. And this data fromCalifornia
excl uded half and hal f.

So it's just beverage mlk sales. It is whole, 1
percent, 2 percent, skim for both U S and California. And
then | divided the U.S. mlk sales, less butterfat, |ess
California mlk sales, that's ny rest of the U.S. nunber, and
divided that by the U S. population, with California
subtracted, to come with up with the per capita nunber for the
rest of the U S

Q At the risk of asking a question to which | don't know
the answer, | nonethel ess note on page 26 and 27, for one, in
t he good news departnent for California, apparently per capita
fluid mlk sales is somewhat higher than per capita mlk sales
inthe United States, outside, |eaving outside of California?

A, That has been the case and still seens to be the case.
It is. So you want to nove on to figures?

Q Yes.

A, Figure 12 is from 1991 to 2014, just California
beverage fluid mlk sales on an annual basis, and this shows,
you can see there was a sharp fall in the early part of the
'90's. And then a fairly period where it was just kind of up
and down, not a clear trend upward or downwar d.

| think beginning in 2004, interestingly, 2004 or 2005,
it did look |ike gosh, maybe we're naki ng sone headway, it

| ooked like fluid mlk sales were starting to cone back a
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little bit. But then you see since 2009, that's the situation.
W have been facing very sharp fall in fluid mlk sales. So
that's -- that's nmanaged to hit Cass 1 utilization in the
state, it's not a trend we |ike to see.

Figure 13 just shows the per capita fluid mlk sales
for both California and the rest of the United States, that
portion of the United States that excludes California, and you
can see that yes, per capita income was nmuch higher in
Cali fornia.

Q Not incone.

A, Per capita sales of fluid mlk was nmuch higher in
California at the early part of the period, it is still higher
than the rest of the U S. as of 2014, although the gap has
nar r oned.

JUDGE CLIFTON: Now, if you could prove a correlation
bet ween inconme and fluid ml|k consumption, | think we would
have sonet hi ng.

DR. SCH EK: Yeah, maybe so. Unfortunately, fluid mlk is
one of those categories that is consunmed a lot by famlies that
have children at home. And as we have households with smaller
famlies, and as we have nore households with no children, and
as we have an aging population, it's not a good denographic for
fluid mlk sales.

BY MR ENGLI SH

Q So turning to Figure 14, and based on Table 13 so you
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want to talk about Table 13 first?

A Yeah, let's talk about Table 13. As | said, thisis --
this is atable that | constructed fromthe nonthly information
t hat CDFA publishes on its website. And that, again, that
website is shown at the bottomof the page on Table 13. And so
these are, this is the Nielsen data for whole mlk, 2 percent
mlk, 1 percent, and skim And this is a sinple average of the
nonthly data reported on the CDFA website for January through
May of this year.

And | think the interesting issue here is that, you
know, we see a range of prices. |If we |ook at Sacramento, |ook
at San Francisco. Let's look at that one. Wole mlk at $4.68
a gallon, 2 percent mlk at $4.54 a gallon, 1 percent mlk at
$4.76, and nonfat at $4.63. | think, if not the highest,

San Francisco mlk prices are one of the two highest in the
terns of the markets that were reported. | don't know about
you, that's not a trenmendous shock to me. Everything is

expensive in San Francisco, it's an expensive place to |ive.

What's nore surprising, | guess, is that Sacranento
prices aren't far behind, and | live in the greater Sacranento
area. |It's not as an expensive, as expensive a place to live

as San Francisco, so | would have maybe expected it on a cost
of living standpoint that the nunbers m ght be | ower.
But what's interesting, Los Angeles, also a very

expensive place to live, but fluid mlk prices are nuch | ower.

4017

BARKLEY
TRANSCRIPT OF PROCEEDINGS - XX Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

If we | ook at the Los Angel es nunber, $3.25 a gallon for whole
mlk, $3.16 a gallon for 2 percent, $3.33 for 1 percent, and
$3.12 for nonfat. And if you look at the national average at
the bottomof the table, total U S., you could see that the LA
nunbers, Los Angel es nunbers, prices are actually |ower than
the U S. average. And as | pointed out in ny text of ny
testinmony, you know, Los Angel es regulated m ninum prices are
actually slightly higher than those in Northern California, but
the prices are | ower.

And like | said, cost and conpetitive factors,
conpetition level in the retail sector nay have sonmething to do
wth that, those cost of living things that | tal ked about also
may have sonething to do wth that, wage contracts may be
di fferent between Northern California and Southern California.
There could be a variety of factors that explain that
di fference.

Q So you have now tal ked about Exhibit 80, and why don't
you read the summary and the final two paragraphs of
Exhibit 79.
A Ckay. Ckay.
SUMVARY
W see no evidence that a Federal M1k Mrketing O der
i's needed to address disorderly marketing. The state of
California currently has an effective pricing and pooling

systemfor fostering orderly marketing. |[If, however, the
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Secretary concludes that an FMMO is warranted, we believe that
it should pronmote orderly marketing via the follow ng
provisions that are typical and operative in nost Federal M|k
Marketing Order orders. These provisions will be discussed in
nore detail by other w tnesses, but the subjects are introduced
here.

There shoul d be appropriate pool plant and handl er
definitions for the California market. As in other orders,
performance requirenents for supply plants and handl ers, which
require themto supply the ass | market in order to poo
their mlk, should be used in California, as they are the best
mechani snms for assuring that the dass | market is served. The
notion of mandatory or "inclusive" pooling should be rejected,
as it does not provide any positive econom c incentive to
supply the dass | market.

Any California Oder should al so include a
producer-handl er definition Iike those currently in place in
ot her Federal M1k Marketing Orders. The California Oder
shoul d have pooling regulations that treat California producer
quota appropriately and in a manner that does not create
di sorderly marketing. Pooling provisions under the O der
shoul d be consistent with the other requirenents of the Act,
and shoul d not discrimnate agai nst out-of-state producers or
producers in California that do not own quota. The O der

shoul d provide for appropriate classification of ml|k usage and
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shrinkage (recognizing that certain plant technol ogies result
in higher shrinkage). Furthernore, it is crucial that the
Order established, excuse nme, that the order establish -- it
shoul d be establish instead of establishnent.

JUDGE CLI FTON: Thank you, Ms. Elliott.

DR. SCH EK: Further, it is crucial that the O der
establ i sh accurate and econom cally reasonabl e m ni nrum C ass
prices that are represented of California marketing conditions.

JUDGE CLIFTON:  Could I ask why mninmumis underlined?

Wy -- why are you enphasizing that in that way?

DR SCH EK:  Wien anot her w tness, who may be famliar to
you, cones to testify about C ass prices, we'll enphasize our
phi | osophy that regulated prices need to be mninmumprices in
the market.

JUDGE CLI FTON:  Thank you.

MR. ENGLI SH: Thank you, your Honor.

BY MR ENGLI SH.

Q So before |I nove adm ssion of Exhibit 79 and 80 and sit
down, what, summarize, there's a lot of history, a lot of
issues. What is the point of tal king about all this history,
and the California markets and how they work, and the
popul ation, and the capita consunption, and all your tables in
Exhibit 80. Wat's the sumrary of what you are trying to do?

A | think what | wanted to show is that this has not been

a state regulatory program where operating in California for
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mlk, where the state has left the field and really not been an
active participant in maintaining or attenpting to nmaintain
orderly marketing. And sone of the decisions that they have
made over the years, which nmaybe producers didn't |ike, maybe
we didn't |like, and there have been some of those, too, quite a
few, they have done and they had a justification for them W
may not always agree with their justification or the reasons
that they have done them but they have justified them based on
the | egislative mandates they have to run the program And so
all the history was to kind of late the groundwork and show
that this is a programwth a |lot of history, where both the

| egislature and the regul ators have been responsive, and they
have nade the decisions they have made to maintain orderly
marketing in California as they see it.

And the section on the, all the graphs and charts is
basically to get the picture of how the industry |ooks today,
how it has | ooked and how it |ooks today, and we don't see
anything in that data that suggests that there is significant
di sorderly nmarketing going on. Not that, not at a |evel that
woul d undermine the integrity of the programor the ability of
the state to operate an effective program

Q Thank you. Wth that, | nove the adm ssion of
Exhibits 79 and 80.
JUDGE CLIFTON: M. Elliott, | want to ask you to | ook at

page 4 of Exhibit 79. | marked a little change and |I' m not
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positive that we made it. On page 4, working up fromthe
bottom of the page, about seven lines, the |ine reads,
“Consuners, by not requiring themto pay mlk prices that were
hi gher than those need" is there, have you nade any change to
the word need on the record copy?

MS. ELLIOIT: No, | have not nade any changes to that page.

JUDGE CLIFTON: Al right. Wuld you | ook at that page,
Dr. Schiek, and tell us if there needs to be a change to the
word need?

DR. SCH EK: Ckay. How nany |ines up?

JUDGE CLI FTON: About seven on page 4.

MR ENGLI SH Let nme hand him--

DR SCH EK: | have got --

JUDGE CLI FTON: Oh, you have got a different version.

DR. SCH EK: No, | have the right version. What does the
sentence begin with?

JUDGE CLI FTON: Ckay. The sentence is long. The sentence
begins with "The agriculture Departnment director set m ninmum
resale prices so as to cover all reasonable costs.”

DR. SCH EK: Including a reasonable return on investnent
for reasonably efficient distributors of various types and a
product consumers by not requiring themto pay mlk prices that
wer e higher than those -- should have been needed.

JUDGE CLIFTON: Al right. So would you add the "ED' to

that for us, Ms. Elliott? And so Dr. Schiek, just read that
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line, if you will.

DR SCH EK: Consuners, by not requiring themto pay mlKk
prices that were higher than those needed for the maintenance
of adequate and efficient distribution facilities.

JUDCGE CLI FTON: Thank you. Now, | know that was a quote,
that is in quotations, isn't it?

MR ENG.ISH No, that's a footnote, that's an end note
there, your Honor. It may |look |ike quotes, but it is an end
4. It turned out when we converted, we did the easy convert
from nunber, fromfootnotes to end notes, the system converted
them from numeric to Roman.

DR. SCH EK: And small Ronmans.

MR, ENGLISH. Turned it to a Federal system

JUDGE CLIFTON: Al right. So is there anyone that w shes
to question Dr. Schiek regarding Exhibit 79 before you
det erm ne whether you have any objections? No one. Are there
any objections to the adm ssion into evidence of Exhibit 79?
There are none. Exhibit 79 is admtted into evidence.

(Thereafter, Exhibit 79 was
received into evidence.)

JUDGE CLIFTON:. Wth regard to Exhibit 80, does anyone w sh
to question Dr. Schiek before determning whether you have any
objections? No one. |Is there any objection to the adm ssion
into evidence of Exhibit 80? There are none. Exhibit 80 is

admtted into evidence.
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(Thereafter, Exhibit 80 was
received into evidence.)

MR, ENGLI SH:  Your Honor, the witness is available for
cross-examnation. | know we have been going for an hour and
ten mnutes, it's five to four, do you want to start some cross
and then do a quick break or whatever, |'m happy to go either
way. | assume Dr. Schiek is happy on that.

JUDGE CLI FTON: Those of you who wi ||l have questions for
Dr. Schiek, would you like a break first? No need. Let's keep
goi ng.

CROSS- EXAM NATI ON
BY MR BESHORE:

Q Marvin Beshore. Good afternoon, Dr. Schiek

A CGood afternoon.

Q | have sone good news for you to start. M. English
started his examnation of M. Hollon the first time with 12
topics. | only have 11 to start.

A, (Oh, thank goodness.

Q Al right. Let's start at the begi nning.

Dairy Institute of California, who you are enpl oyed by,
appearing on behalf of, interested in learning for the record
who that is. Your testinony here, first page or so, says you
have 25 conpanies in the Dairy Institute. And | noted in your
testinony in June, CDFA, that you were testifying there on

behal f of 30 dairy conpanies. Has the nenbership shrunk since
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June?

A. W have had some consolidations in our nenber |ist.
Ckay? So what | mean by that is that we had nultiple conmpany
nmenbers, sone of which were under common ownership, and those,
there's been some consolidation in terns of those conpani es.

Q And --

A And we did | ose a nmenber as wel|.

Q Gkay. So you |ost one nenber and four others have been
consolidated into the current 25 nenbers?

A, Correct.

Q And | noticed also that in June you were testifying on
behal f of 70 percent of the State's fluid mlk products. Today
you are testifying on behalf of 65 percent of the State's fluid
m | k. Can you account for that?

A Yes. | Dbelieve sone of CDFA' s published data, | was
able to get a nore accurate percentage of the market.

Q So you overstate that a bit to CDFA?

A, Overestinated. 70 percent was what it was at for a
long time, but nmarketing conditions change.

Q Your menbers have | ost narket share?

A, Yes. | would say that's the outgrowth of that.

Q Now, can you tell us who those 25 dairy conpanies are?

A. Not from here, no

Q Because you don't have the list in front of you?

A. Because | don't have the list in front of ne.
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Q ay.

A. But as a general policy of ours not to give out our
pool nenbership |ist.

Q Is it atrade secret? Considered to be a trade secret?

A, Yeah, | mean, we have a general policy that we don't,
we don't do that.

Q But do your nenbers not want to be identified for this
hearing record?

A. That's just our policy. | can't tell you, you know,
whet her, many times people will testify, nmenmber conpanies will
testify and identify thensel ves as nenber of the Institute.

Q | understand that. You have been working for the
Institute for 18 years. Wat's the basis of that policy?

A, That policy existed when | got there.

Q Has it been discussed or reviewed in the time you have
been there?

A No.

Q Ckay. Do you have any idea what the basis of it is?

A | really don't.

Q So you can't enlighten the record with respect to why
the dairy conpanies that you are representing in this hearing
w |l not provide their identity for the hearing record?

A. | suspect that the dairy conpanies who are going to
testify at this hearing will probably provide their identity

for the hearing record.
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Q WII all of your menbers testify?

A. | do not believe every nmenber wll testify.

Q Ckay. Let nme ask you if you can associ ate the nanes
wth the dairy conmpany, if you are famliar wth them if |
give you some nanmes. David Ahlem A-HL-E M

A Yes.

Q What conpany is he?

A.  H |l mar Cheese Conpany.

Q And is Hilmar a nmenber of the Dairy Institute of
Cali fornia?

A, They are.

Q Mack Berry, B-E-R-R-Y?

A, Driftwood Dairy.

Q Is Driftwood Dairy a menber of Dairy Institute of
Cali fornia?

A.  They are.

Q And what sector of the industry do they represent?

A, They are a fluid mlk processor.

Q Mchael Anthony.

A, Mchael Anthony is with Unified Western G ocers, |
believe is the nane of the conpany.

Q Is that conmpany a nenber of the Dairy Institute of
Cali fornia?

A, They are. They have testified at hearings to that

ef fect.
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And is that a processing dairy conpany?
That's a fluid m |k processor, yes.

Ckay. Marcus Benedetti, B-E-NE-D-E-T-T-17

> O > O

G over Stornetta Farms.
Q And is that conpany a nenber of the Dairy Institute of

Californi a?

A.  They are.

Q And what sector of the industry are they in?
A Mstly fluid mlk products.

Q Qher products, also?

A | Dbelieve so.

Q Wich are?

A. | believe they do sone Cass |l products.

Q ay.

A, And they nay provide products under their own | abel
that are custom processed by soneone el se.
Q Gkay. Dennis Brinmhall?
JUDGE CLIFTON: M. Beshore, what was the first name on
Benedetti ?
MR, BESHORE: Marcus, MA-R-CGUS.
JUDGE CLI FTON:  Thank you.
DR SCH EK: Super Store Industries.
BY MR BESHORE:
Q M. Brinhall?

A.  Is who he was enpl oyed by.
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Q Ckay. And is that, The Super Store Industries a nenber

of the Dairy Institute of California?
A.  They are.
Q And what is their business?

A, They do, they have a fluid, they process fluid mlk

products, they al so process cultured and frozen products.
Q kay. Randall Dei, or DE-I?
A, "Day" D E-l, Safeway, Safeway Stores.

JUDGE CLIFTON: I'mtrying to keep up, but | need the name

again for the Super Store person?

MR, BESHORE: Dennis Brimhall, B-RI-MH A-L-L.

JUDGE CLI FTON: Thank you. And Randall "Day" how is that

spel | ed?
MR, BESHORE: D-E-1, Randall is RA-ND A-L-L.
JUDGE CLI FTON:  And "Day" is D-E-1?
MR BESHORE: Yes.

JUDGE CLIFTON: Al right. Then what was your response to

that, Dr. Schiek?
DR. SCH EK: He's with Safeway Stores.
MR. BESHORE: Vhich is a fluid mlk processor?

DR SCH EK: Fluid mlk and, | think they do frozen and

cul tured products as well.

BY MR BESHORE:

Q kay. And they are a nenber of the Dairy Institute of

Californi a?
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A, They are.

Q Geg Dryer, | think we're going to hear fromhim
shortly.
A, Wth Saputo Cheese.
Q Evan Kinser, K-1-NS-E-R
A.  Dean Foods Company.
Q They are a nenber of the Dairy Institute?
A.  Uh-huh.
JUDGE CLI FTON: That was a yes?
DR SCH EK:  Yes.
BY MR BESHORE:
Q Jeff Ml bon, MA-L-B-ON?
A Yoplait.
Q And is Yoplait a menber of the Dairy Institute?
A Yes.
Q Wat is their business?
A.  Yogurt.
Q Renee Peets, RE-N-E-E, P-E-E-T-S.
A. | amnot sure who she works for now

Q Was, did she, in 2013, work for a nenmber of the

Dairy Institute of California?
A Yes, Kraft Foods.

JUDGE CLIFTON: Dr. Schiek, you are cutting himoff a
little. So even though |I'm anmazed at how you can recall all of
this, slow down a bit.
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DR. SCH EK: Kraft Foods.
BY MR BESHORE:

Q And what is Kraft's m |k processing business in
Cali fornia?

A, Cheese and cul tured products.

Q And they are a nmenber of the Dairy Institute?

A Yes.

Q TomMirray, MURRAY?

A, Fornerly with a division of Dean Foods.

Q Ckay. Mke Newell, N-E-WE-L-L.

A, HP Hood.

Q Wiich is a nenber of the Dairy Institute?

A Yes.

Q Sue Taylor, I think we know her.

A. 1 think you know her.

Q Mchael Shotts, SHOT-T-S?

A.  Farndal e Creanery.

Q Is Farndale Creanery a nenber of the Dairy Institute of
Cali fornia?

A Yes.

Q And what is the business of Farndal e Creanery?

A. Cheese and cultured products.

Q Rob Byrne, B-Y-RNE.

A | believe M. Byrne is with Schreiber Foods.

Q Schrei ber?
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Schr ei ber.

That's SSGHRE-I1-B-E-R?

> O >

Sounds right.
Q Gkay. And is Schreiber Foods a nmenber of the Dairy
Institute?
A.  They are not.
Wre they at one tine?
At one time they were.
As recently as 2013?
Yes.
G| DeCardenas, De CA-RDE-NA-S?
Yes, Caci que.
Coul d you spell that?

> O > O » O > O

CAGCI-QUE

Q And is Cacique a nmenber of the Dairy Institute of
Cali fornia?

A.  They are.

Q Wiat is their business in California, mlk processing
busi ness?

A.  They have a line of products, Hi spanic cheese being
one. | think they also do sone cultured products.

Q Gkay. Patrick Dryer, DR Y-E

A Fornerly with Nestle.

Q And is Nestle a nmenber of the Dairy Institute of

Californi a?
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A, They are.

Q Dd Il mss any nenbers?

A, Of the top of ny head, | can't tell you. You have got
quite a few of them though

Q Ckay. And are you prepared to provide the rest that
m ssed?

A 1'l'l check with the Executive Director and see whet her
| can.

Q Thank you. Let's turn to legal econom c history.

First of all, is prima facie an econom c ternf

A. No, not particularly.

Q Gkay. You used it on page 2 of your testinony, | was
curious, is that a termcomonly used in the everyday
di scour se?

A.  You know, there's a lot of terms in here that | don't
commonly use in everyday discourse, but no, I'mnot one to use
that very often. It seemed to fit that's why | put it in.

Q Let me see if | understand. You start -- you start
your discussion of the, you know, history, the regul ation of
mlk marketing in California back in the '30's and you bring it
up-to-date.

So a substantial portion of your statenent, as |
understand the thesis, you are, or the story as you have
presented it, in the early '30's there were federal agreenents,

the feds botched it, California stepped inin '35 with the
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Young Act, and has successfully, fromyour perspective,
regul ated the marketing of mlk in California since that tine
and to the present. Reasonably fair?

A Wll, | don't knowif | would say the feds botched it.
That's not what I, | don't, | don't believe | said that. But,
but, state regulation cane about, and there have been
addi tional acts passed, and new prograns to deal w th changing
mar ket conditions in California.

Q So the starting point that I was referencing, you say,
and you, you know, it is your starting point, under the '33
Agricultural Adjustnent Act, |'mon page 3, |I'mnot reading
every sentence, or not every word, but marketing agreenents
were set up in the state. And you say, when the U S. Supremne
Court held that these original narketing agreements were
invalid, California was |left wi thout any regulatory prograns to
address the state dairy industry's problens at the tinme. And

that's what | refer to as you describing the feds as having

botched it.
MR ENGISH Well, | think that's a m scharacterizati on.
MR, BESHORE: |'mjust telling himthat's what | was

referring to.

MR, ENGLISH. Ckay. But | think that if the Suprene Court
rul ed on sonmething, that's hardly called botching it.
BY MR BESHORE:

Q Gkay. That's my question. What is the source of your
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statenent, when the U 'S. Suprene Court held that these origina
mar keting agreenments were invalid, what's your source for that?

A Well, | think there's nultiple sources. It is
di scussed in a paper by Al den Manchester, "MIk Pricing in the
United States", Manchester and, | think | cite that, Manchester
and Blaney. A lot of ny early education, "Coming to
California" was fromLarry Maes, who had been Executive
Director of Dairy Institute, and prior to that was with the
Al ameda County M|k Dealers. He's a source of a lot of the
history that | have. He talked about that. | think it's been
di scussed in CDFA publications about milk pricing programin
California. | believe there are several on the website that
t hey have put up, historic docunents where it is discussed as
wel | .

Q Ckay. What Supreme Court case are you referring to
t here?

A. | don't know the case.

Q But you are sure there is one?

A Ckay. That's what | read. |'ll admt to you,
M. Beshore, | was not there in the 1930's.

Q But that's your testinony?

A It is ny testimony of the history as | know it.

Q Ckay.

JUDGE CLIFTON: Now, let me stop you there, M. Beshore. |

see the spelling of Blaney in the end notes, B-L-A-N-E-Y, |
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don't know the spelling of Larry Maes' nane.
DR SCH EK: MA-E-S
JUDGE CLIFTON: M A-E-S. Thank you.

BY MR BESHORE:

Q Your testinony, as it goes on to discuss the status of
regul ation of the mlk marketing in California, talks about
orderly and disorderly quite a little bit, correct?

A Yes, it does.

Q Ckay. Now, and as |, as | gather, your conclusion is
that because California has a regulatory systemthat involves
m ni mum pricing in market-w de pooling, it's orderly, and
therefore, there is no basis for a Federal M|k Marketing
Order, correct?

A No, | wouldn't really say that's ny concl usion.

Q Onh, you concluded it is not orderly?

A, No, | amnot concluding that those features are the
reason why | was, the sole reason that I'msaying it is
orderly.

Q Ckay. The other features that, fromwhich you concl ude
that it is orderly are?

A, Ckay. The issues that | just went through; mlk
novenments, production |evels, adequate supplies of Class | mlk
for fluid use.

Q kay. |Is that pretty nuch it?

A Ckay. Well, let me go back to the testinony. | can
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read it again, if you would Ilike.

Q No. No.

A.  Adequate mlk supplies for fluid use, orderly mlk
noverments. | think the Cass | market being served, and
believe | talked a little bit in there about sort of a working
definition of orderly marketing, it is ny working definition,
al t hough - -

Q And that is?

A It is basically.

JUDCGE CLI FTON: M. Beshore, | have got to caution you, you
know, you are asking himto sunmarize these 40 pages in a
nutshell. Gve himtine to think. Don't push

MR. BESHORE: | apol ogize, Dr. Schiek, go ahead.

JUDGE CLIFTON: Al right. So you were telling us about
your working definition, Dr. Schiek.

DR SCH EK: Yes. M definition is basically that the
fluid mlk market is being adequately served and that mlk is
nmoving in an orderly fashion to serve that market. MIK is
movi ng where it is needed, when it is needed and at a
reasonabl e cost, and in an efficient manner. That's ny working
definition of orderly marking.

BY MR BESHORE:

Q Ckay. So your working definition focuses on the fluid

mar ket and its service?

A. |t does.
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Q Ckay. And when you say it is adequately served in
California ordinarily. The fluid market uses a little nore
than 10 percent of the mlk production in the state, therefore,
there's enough mlk to serve it?

A, There's enough mlk to serve it, and it is being
served.

Q So can you, and when you tal k about production, the
system provi ding for enough production, is that what you nean?
That the California regulatory systemhas allowed nore than
enough mlk to be produced in California to serve that fluid
mar ket ?

A Yes, that's the result.

Q And that's the test for orderly, in your view?

A, That's having adequate supplies of Gade A mlk for
fluid use is one of the, one of the requirenments, | guess, for
a market to be orderly under the purposes of the orders, as |
understand them

Q Can you, so if California's mlk production were
reduced by 50 percent, half the farmers went out of business,
and there was still some Class | utilization was then about 20
percent rather than 10 now. There would be plenty of mlk to
supply the fluid market, correct?

A Yes, there woul d.

Q And would that be an orderly narketing situation?

A. | think it would depend on the manner in which that
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happened. If it happened over a long period of tine, and in a
fashi on where that was, that was the econom c result because of
changi ng conparative advantage in the marketplace, that could
be orderly. There are places in this country that produce |ess
than half the mlk that they used to. So it really will depend
on what kind of conditions that reduction in production creates
in the marketplace and how it disrupts mlk novenents and m |k
novenment patterns and the ability of plants to secure supplies.

Q Soif half the farmers in California went out of
busi ness in an orderly fashion, that would be an orderly
regul atory progranf

A. | would say half the farmers in California have gone
out of business over the last, you can go back and | ook at the
farm nunbers, but that's happened. 1t's happened in every
stat e.

Q And if half the production, I was only focusing on
farners, okay? |If half of the production in California left
the state, was reduced, no |longer was there, and it happened in
a, what, an orderly fashion, that woul d be an acceptable
regul atory progranf

A Well, | think it depends on the reasons that it is
happening. You know, there's a |ot about California that is
potentially changing. California has never really had a
conparati ve advantage in mlk production, it's had an absol ute

advantage in terns of cost at different points inits history,
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and the growh, | think, has always been driven by that. But
let's face it, mlk can be made in many locations. Mk can be
produced in many |locations. There are other agricultural
enterprises in California that are not really able to be
carried out in other parts of the country. And this is just an
econom ¢ concept, but when resources are constrai ned, so
there's tighter conditions for land or water, generally you are
going to see a region begin to adapt so that its conparative
advantage is expressed. So maybe we're starting to see sone of
that here in California. You know, will half the production
| eave the state? | don't think so. But | think what we are
seeing is that, you know, there's other agricultural
enterprises that are going to be able to conmand nore of the
scarce resources in the state.

Q So you would anticipate production will continue to
decl i ne because of the factors you have just mentioned, that
Is, that there are other nore favorable factors conpeting, the
pursuits of commodities conpeting for those resources?

A I'mnot saying it necessarily will continue to decline,
| certainly hope that it doesn't. But | think what we have
seen is that there's changing economc conditions. Wen | was
comng out to work at Dairy Institute, alnonds were kind of a
noney | oser. People were plowing up their alnond groves. Now
peopl e are planting al nond groves |ike crazy. And part of that

has to do wth the demand for al nonds, but another part of that
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is that almonds, on a commercial level, aren't able to be
produced in a |lot of other areas of the country.

Q Is there any condition other than the interruption of
flowof mlk to the dass | market that you would view as
sufficiently disorderly to support the pronul gation of the
Federal M1k Marketing Order in California?

A M viewis Federal MIk Marketing Orders are about
assuring adequate supplies of fluid mlk.

Q Period?

A, Period. Now, and keeping that marketing of that mlKk
orderly. Now, would | say that, you know, there's a, there
woul dn't be a problemif there was a rapid drop in the nunber
of, in the amount of mlk production in the state? No. Is it
an issue that needs a Federal Oder regulatory solution? |
don't think that's what Federal Orders are designed to address.

Q In your view, they are only designed to address getting
an adequate flow of mlk to the 10 percent, to the fluid
handlers in California that process about 10 percent of the
mlk?

MR. ENGLI SH: | object, that's not what he said.

MR. BESHORE: That's a question.

JUDGE CLI FTON: Yeah. So you can ask the question, but the
way you phrased it, it sounds |ike you were suggesting that
that's what he just said. And | don't think he necessarily

nmeant supply handl ers.
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MR, BESHORE: Fluid m |k processing plants.

JUDGE CLIFTON: Well, all right. Well, when he says
ensuring adequate supplies of fluid mlk, I think you ought to
ask himwhether any of that is supposed to get to the
consuners. If you don't think that, if you think it's, as |long
as it gets to a plant it is okay -- at any rate, go ahead and
ask a new question, if you will.

BY MR BESHORE:

Q I think if | remenber, ny question was whether there's
any condition other than -- no. | can't remenber what the
question was, honestly. Let nme -- let ne just ask you this.

If it were the case that a state regulatory program
state m |k marketing program established mninmumprices to
farnmers, dairy farmers in the state, which were inadequate to
support their operations, which were below their cost, would
that be a reason, would that be a systemthat was supporting
orderly marketing conditions in your view?

A kay. | believe that regulated prices are not
necessarily, and don't necessarily need to cover all producer's
costs, all the time. | think there's a role that market plays
as well through premuns that wll, if there's inadequate
supplies of mlk for the narketplace, those premuns wll
devel op and pay what's needed to be paid to keep dairy farmers
in the business to supply the narket. And | think that's true

whether it is a fluid market or whether it is nmanufactured
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mar ket .

Q Ckay. So in your view, no regulated price is too | ow
because there can be prem uns above it to make the supplies
get, to bring the supplies along and nmake them get to narket;
is that correct?

A No, that's not ny view. That's not what | said.

Q Gkay. Wiat | heard you say was that mnimum prices do
not need to cover costs, at |east certain producers' costs,
because you can have over order premuns that will preserve the
m |k supply.

A First of all, I think we probably have to tal k about
what we really mean by cost. Are you tal king about all
producer's costs, are you tal king about average costs, are you
tal ki ng about efficient producer's costs, are you talking about
their costs all the time or their cost in a given nmonth?

Q Ckay.

A,  Ckay? Wiat do you want to tal k about?

Q Well, let ne ask it this way. |s there a regul ated
price, a state mnimumregul ated price, related to any cost you
choose, which, in your view, would be too low so that it did
not preserve orderly marketing conditions?

A. | think that if you had a really, really | ow regul at ed
price so that it was sort of never, never comng into play,
neani ng prices were always above the regulated m ni mum and you

have to ask yourself the question why you woul d have the
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system Is the system necessary? Because the regulated, the
prem uns are always kicking in. So |I kind of view regul ated
m nimum prices as kind of an undergirding of the system not
creating the price at which all business is transacted, but
being kind of in the range but on the | ow side. Because
think the danger is in always setting m ninumprices too | ow
because there is a market mechanismto correct prices that are
under the market-clearing level, and that's premuns. |If you
set them above market-clearing levels, then they are too high.
And you know, particularly, under a system of nandatory
pooling, there's no correction available for that, other than
people to go out of business or nove el sewhere.

Q Ckay. Let ne just ask one final question here and then
nove on. |f | understand your testinony correctly with respect
to the purpose of Federal Orders, their purpose only
legitimately relates to serving the Cass | narket?

A. | think that's what they were designed for. That's
what | was always taught fromthe tine | worked in Oder 2,
through ny two | eaves under mny major professor and fol ks |
worked with in Dairy Marketing. That's kind of how I |earned
the order system was that they were about ensuring adequate
supplies of fluid mlk to consuners at reasonable prices, and
in ensuring orderly marketing.

Q And the only that?

A.  That's ny understandi ng.
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Q Ckay. Let's talk about your, your views that on
pricing of other than Cass | mlk. Because Oders price al
classes of mlk but the current California O der and Federal
Orders, correct? M ninmum prices?

A. The price, they -- they force the mninumprice on mlKk
that is pooled that participates, that voluntarily participates
in the Oder.

Q well --

A.  People want to pool the mlk, they have got to pay the
prices. |If they don't want to pool the mlk, they don't have
to pay the prices, they can operate as a nonpool plant outside
the system They can operate as a nonpool plant and receive
mlk fromothers where they pay | ess than m ninmumprice. And
it's the paying of the mninumprices exists if you elect to

participate in sharing Cass | revenues.

Q W wll get to pooling, I was asking about pricing
okay?
A | think | answered your question about the pricing. |

think the two go together, you can't really respond w thout
t al ki ng about bot h.

Q Pooling and pricing? You can't respond, you have to
have them -- you can't respond to one without talking about the
other, is that --

A. | believe so, yeah, they are a package.

Q (Ckay. Let's talk about your testinony that there are
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spatial values to mninmumclass prices. Do you recall that?

A.  \Wat page are we | ooking at?

Q | wasn't |ooking at any particul ar page, but 27 is one
place | think the, that that concept is discussed.

A. \Wat part of 27? | have to |look at your 27 not ny 27.

Q There's a reference at the bottom but | think there's
multiple, multiple references.

A So is this where |'mtalking about the disparity
bet ween where products are produced and where they are consuned
creates a spatial value this is lower in the Wst and higher in
the East, and that regulated pricing formlas shoul d account
for the spatial value of finished dairy products.

Q That's, you're reading, what, fromthe bottom of page
277

A 27, yeah.

Q Yeah. And | think sonmewhere, probably in the top
there was sone reference to spatial, you know, equilibrium and
that sort?

A, Oh, spatial equilibrium

Q Does that apply to all classes of use?

A, | dothink there's a spatial value, yes, in all, in al
products and all classes of use.

Q And with respect to minimumpricing policy, is it your
testinony that the policy maker must recognize each price point

of spatial value and m nimum prices?
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A | think there's a variety of ways a policy nake can
address that, M. Beshore. | think there's a, you could have

pricing that's different at different |ocations |ike we do for

Cass |, that woul d be one exanple. You can extend that, |
think, to manufactured classes. It becomes a little nore
difficult, I think, because when you get people who are close

to the line, whatever that line is, that can be an issue.
Another way is to figure out where the spatial value is | owest
and that becones the mninmumprice for the system

Q So the policy maker has to make that determ nation,
correct?

A. | think policy nakers would get input and testinmony and
make that decision based on the testinony that they get.

Q Raght. In a regulated systenf

A In a regul ated system

Q Gkay. So in the Federal system the policy naker,
which is the Secretary of the United States Departnent of
Agriculture, Secretary of the United States Departnent of
Agriculture, tal king about the Federal MIk Marketing O der
system wth respect to nanufactured mlk prices policy,
deci sion has been that there be one national price, correct?

A. There is one ass IIl price under the Oders, there is
one Cass IV price, and there's one dass Il price under the
Orders currently.

Q Wiich apply in each case, nationally?
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A It applies in all the Oders for mlk pool ed under the
Orders that participates in the system

Q Gkay. In making, and that's been the case since 2000,
correct?

A | was trying to think back. It certainly has been the
case from 2000, it may have been the case somewhat earlier
And you know, we can tal k about this. | was thinking nmaybe
nore when the Class pricing sectionis up it wuld be better,
but if you want to talk about it now, we can talk about it now.

Q You tal ked about it, right?

A Yep. So | think if you |look at the MWprice that was
the basis for setting Class IIl prices on the Federal Order,
that was of a region of production where there was the greatest
level of Gade B mlk and the largest reserve supply of mlk in
the country. And that was, you know, an argunment could be made
that that was the | owest value use in the country. And that
was the basis for setting one price for the whole country. And
| think there's sone logic in that.

Q kay. But ny, point of departure in your answer there,
ny question was, hasn't there been one price established,

Gass I, I'l'l, and IV, since 20007?

A.  Since 2000 there has been one price.

Q Ckay. And you are aware, of course, that in setting
that price, the Secretary of Agriculture had before him the

Departnent had before them all sorts of reconmendations and
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data, including data fromthe Cornell nodel that was, that was
part of their study at that tinme. You are aware of that?

A Yes, I'"'maware of that.

Q Gkay. And you are aware that that study, that the
Cornel |, USDSS simulator that's been subject of some questions
here, showed that you could have multiple prices for
manuf actured products, or of, that showed that in some
simulations of a, that by dairy sector econony, there could be
mul tiple manufactured product prices rather than just one
national price, correct?

A Yes, I"'maware of that.

Q Gkay. But the policy choice was that there shoul d be
one and there's been one since 2000, correct?

A Wll, that was what was adopted, yes.

Q Now, your testinony on page 27 suggests that, and in
your view, that's an erroneous policy choice, correct?

A. | think what I'msaying is that it ought to be
recogni zed and, you know, here we're tal king about introducing
fairly large mlk production state into a Federal system where
it hasn't been. And we're also talking about, in nmy view, a
state that has had, at various tinmes, trouble marketing all of
its mlk locally within the state. And | just think that the
spatial value and the fact that people sell their products,
their products are worth | ess down here, nakes econom c sense

that regul ated m ni nunms shoul d not assign product val ue higher
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than what they are able to achieve.

Q Do you agree that cheddar cheese prices are the right
product prices to use to set Class IIl prices for the Federa
system including California?

A. 1 think there are probably the best choice we have
avai | abl e because of the commodity nature of the product and
the ability to observe those prices. Yeah.

Q Gkay. Is it your view, Dr. Schiek, that if there is
ever any mlk that nmust travel beyond the l|ocal area to find a
market, that the, in a regulated mnimmprice marketpl ace,
that, that the mnimumprice in that area is therefore, m ninmm
regul ated price in that area, is therefore, too high?

A, So if | rephrase your question, you are saying that if
one truckload of mlk has to | eave the region I'm saying the
regul ated price is too high?

Q | asked the question

A, No, well, okay. That's how | interpreted your
question, so I'msaying, |I'mnot saying that.

Q How nuch has to |eave the area before, in your
judgnent, the regulated price is too high?

A Well, nore than one | oad.

Q Could you do any better than that?

A. | think you have to | ook at pattern. You know, if you,
M. Beshore, if you have got a one week of the year where, you

know, things are tight and mlk has to | eave, that's one issue.
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But if you have got a nonth, that beconmes another issue. |If
you have got several nonths, then | think you for sure have a
problem | nean, it's alittle bit of a, you have to | ook at
kind of the market and what's going on.

Q Soisn't it likely that mlk nmovenents of that, well,
not likely. 1Isn't it the case that when m |k novenent of that
kind occurs, it relates to plant capacity as nuch as it does
price?

A Well, it relates to the price because the capacity of
the plants and what they are willing to buy is a reflection of
the local demand for mlk. And if there is nore nilk being
produced than there is demand locally to satisfy it, thenit's
probably not a market clearing price.

Q Has mlk at distressed prices, in your know edge, ever
moved out of California when there was plant capacity in the
state to process it, in any volume of any significance?

A, Sonetimes that will happen in a plant has a breakdown.

Q Oher than that situation.

A Ckay. And sonetimes it will happen when, well, it wll
happen -- again, it gets back to the issue of willing capacity.
| may be, | may have physical capacity at my plant, but the
price at which a product is being offered may not be attractive
to sufficient, and sufficient for me to buy it.

Q But nmy question was, had mlk in any substanti al

vol umes noved out of California, in your experience, because of
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price when there was plant capacity avail abl e?
A, M/ understanding is, there have been tinmes where, if
the price, if the mlk had been essentially offered at a
di scount, if a discount could have been paid, there could have
been accommodati ons made to take nore mlk in some of these
pl ants.
Q Wien was that and what vol umes are you tal ki ng about ?
A. | don't have volunmes, but 2007 and '08, 2012.
Q It is your testinony --
A. It is ny understanding, it's ny understanding that that
was avail abl e.
What's the basis of that understanding?

Just discussions with people in industry.

o > O

Peopl e that had the capacity avail abl e?

A, People who have told nme they would have been willing to
take some extra mlk if they could get it cheap.

Q And they refused to?

A, They couldn't, yeah. They decided not to buy
additional mlk at the going price.

Q Menbers of Dairy Institute?
Yeah.
Since, what |ast year, you said there 20087
I think I said 2007, 2008, 2012.

Sane t hing?

> O > O »F

Uh- huh.
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JUDGE CLIFTON: | heard you say same thing, | didn't hear
your response.

MR BESHORE: | think there was a nod.

JUDGE CLI FTON: Was that a yes or a no?

DR SCH EK: | believe it was a yes.
JUDGE CLIFTON: I'ma little concerned, | know we never
took that break. | knowit is 4:45. | think we have to talk

about the fact that we have to vacate this room

May |, | know you are on a tear, M. Beshore, | love to
see you this this animated, but | need to hear from M. My.
If you could cone to the m crophone as to whether we have right
up until 5:007?

M5. MAY: So, yes, Laurel May. W can go right up until
5:00. There's not a big hurry to get out of here tonight, but
the group that is going to be using the roomis comng in here
tonight to set up their event, so we do need to | eave as soon
as we can after 5:00. And when we do so, we need to take
everything that we have in here out, so that they can nove in.

Can | just go ahead and tell everything else? GCkay.
Tonorrow and Friday we will be at the Piccadilly Inn at the
airport, which is at the Northwest corner of Peach and MKi nl ey
Avenues. And we'll start at 9:00 as usual. And so we'll see
you tonorrow norning at the Piccadilly.

JUDGE CLI FTON: Thank you. Now, | think we ought to take a

five-mnute stretch break even though we're going to, we're
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still going to have a few mnutes of testinony, so real quick,
take five mnutes. Please be back and ready to go at 4:51
That's only five m nutes.

(Wher eupon, a break was taken.)

JUDGE CLIFTON: We're back on record at 4:52, sorry, 4:53.
M. Beshore, you nmay proceed.
BY MR BESHORE:

Q Yes, thank you, your Honor. MNarvin Beshore

Dr. Schiek, when did you work at Order 2?

A 1982 to '85 in the office, then ny duty station was
changed when | was in graduate school at the University of
Florida, to University of Gainesville, Florida.

Q Okay. So in terms of the function of Federal Oders
and their relationship to dass |, so do you recall the Oder 2
was an Order that had grandfathered manufactured plants pool ed
under the Order, do you renenber that?

A 1 do. I'malittle hazy on that history.

Q Maybe | can help you out. Refresh your recollection a
little bit.

G andf at hered manufacturing plants in order to, such as
Her shey Chocol ate Conpany for instance down in Hershey,
Pennsyl vani a, had pool status fromlate '40's or early '50's.
Does that ring a bell?
A. | have to say, you know, nmy job was to adm nister the

Cooperative paynents provision sections when | first got there,
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and then I worked on sone econom ¢ research papers. And so ny
know edge of those provisions is pretty mninal.

Q Ckay.

A, Qher than having heard the term before.

Q So you wouldn't know then, that under Order 2, the
manufacturing plants that were grandfathered didn't have to
ship any mlk to the Order anytine in order to be pool ed?

A. | was not aware of that.

Q Ckay. And are you aware today that Order 2, Oder 1,
that Order 1 today, which is the successor to Order 2, you
agree with that?

A. | agree with that, expanded.

Q Rght. That it has the nost inclusive nandatory

pooling in the Federal Order system Are you aware of that?

A Ckay. | knowit has the dairy farners for other
markets provision. | realize that that is a provision that
wll limt the depooling. | do not believe that if you are a

manufacturing plant receiving Gade A mlk in, somewhere within
the marketing area, if you have never tried to pool your mlKk,
| don't think it requires that you be pool ed.
Q Al right. | dont' --
A.  That's ny understandi ng.
Q Raght. Oay. But have you ever analyzed the pooling
of mlk in the Northeastern United States?

A. | have not. | have | ooked at those provisions and |
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have read those provisions, but |I have not analyzed the pooling
of mlk.

Q So when you have nade comments right now about
depooling and you know, whether mlk has to be pool ed and
what ever, you haven't anal yzed whet her the Northeastern United
States under Order 1, a very high percentage of the eligible
mlk is pooled all the tinme, year-round, whether it ends up at
a nonpool plant or at a pool plant?

A, Wat you are describing in terns of high percentage of
the mlk is pooled, sounds accurate, sounds |ike ny
understandi ng, but | have not done an analysis of that. | have
| ooked at the provisions.

Q Gkay. But when it is pooled, it is the pooling handler
is accountable for the mninumclass price on that pooled mlKk,
correct?

A.  That would be ny belief based on | ooking at those
provisions. But there, if they are pooled, they are
account abl e at pool places.

Q That's the way --

A, That's the way the Orders work.

Q That's the way the Orders work?

A,  Exactly.

Q Ckay. Thank you. Let ne just switch gears a bit and
tal k about your Table 2.

A.  Yeah.

4056

BARKLEY

TRANSCRIPT OF PROCEEDINGS - XX Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

Q Wichis atable of bulk mlk inported.

A, Yes, Table 2 in Exhibit 80, right?

Q Yes, exhibit 80. GCkay. Now, Table 2, if nmy math is
roughly correct, shows there's around 45 mllion or so pounds
of mlk a nmonth currently?

A. Coming into the state.

Q Coming into the state, correct?

A. Correct.

Q That is on priced mlk, correct?

A It is mlk not subject to California pricing, that's
correct.

Q MIk not subject to any regulatory m ni num price,
correct?

A As far as | know.

MR. ENG.I SH: That may not be correct.

DR SCH EK | don't really know. | don't really know. |
know that if it's comng in fromoutside the state, it is not
priced by California. That's what | know.

BY MR BESHORE:

Q Do you know anything nore about this mlk novenment?

A. | do know that there are a couple of, and I think
M. Hollon testified to this, there's sonme established
rel ati onships from Northern Nevada coming into California from
dairy farmers shipping fromNorthern Nevada into California. |

al so know that there is an entity, | believe the farmin
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Sout hern Nevada, a fairly large dairy that ships to a plant
that | believe is owned by the sane entity that owns the
farmer, that owns the farmin the Southern California.

Q Have you, did you ook at COFA wth respect to the data
it provides concerning where the mlk has come fromover the
years and where it conmes fromcurrently?

A. |1 did. | don't have that table in front of me right
now, but did | |ook at that.

Ddyou --
Arizona and Nevada.

R ght.

> O > O

Had the bulk of it.

Q Rght. And the major changes have been in the, in the
vol umes from Arizona over the years? Did you observe that?

A Yes, | think | did. Yes.

Q Gkay. And are you aware of changes in plant capacity
in Arizona over the years that may have sone influence on that?

A.  Changes in plant capacity?

Q Additions to plant capacity in Arizona?

A, I'mnot sure exactly what you are referring to. Are
you tal king about a Class | plant capacity additions or --

Q I'mtalking about any, any plant capacity additions in
Arizona that nmay have affected this mlk nmovenents?

A, Yeah, | do know there was a plant built in Arizona in

the early 2000's, a fluid mlk plant.
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Q Afluid mlk plant?

A, The one I'mthinking of was primarily a fluid mlk
pl ant, ny under st andi ng.

Q Are you aware of any manufacturing plant expansions or
constructions in Arizona?

A. No, not specifically.

Q kay. Now --

JUDGE CLIFTON: | really do not like interrupting this, I'd
really like you to be able to finish, but it is 5:01 and we
have got to stop.

MR, BESHORE: |'mnot going to get done today.

JUDGE CLIFTON: Al right. Well, then, M. Beshore, after
our announcenents tonorrow norning, you may resune.

"Il see you all at the Piccadilly. W'Ill go on record
at 9:00. W're off record now at 5:01
(Wher eupon, the evening recess was taken.)

---000- - -
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