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TUESDAY, OCTOBER 20, 2015 - - MORNI NG SESSI ON

JUDGE CLI FTON: W're back on record on Cctober 20, 2015,
it's a Tuesday. It is approxinmately 9:00 in the norning.
W're in Covis, California. M nane is Jill difton. [I'mthe
United States Administrative Law Judge whose been assigned to
take in the evidence in this mlk hearing. Today is Day 19 of
t he heari ng.

| would like to take appearances now of others who will
be participating today, beginning with those who are
representatives of the United States Departnent of Agriculture,
as am|.

MR. CARMAN. Good norning, Cifford Carman, CGA-R-MA-N,
Your honor, I'mhere on tine this norning -- Assistant to the
Dairy Admnistrator, Dairy Prograns.

JUDGE CLIFTON: Geat. And | do want each person to
state -- to state what his job is.

MR, RICHMOND: Good norning, WIIliam R chnond,
RI-GCHMOND, with USDA, AMS Dairy Prograns, and |'ma
Mar keting Specialist.

MS. MAY: Good norning, Laurel May, L-A-URE-L, MAY, I'm
a Marketing Specialist wth USDA AVS Dairy Program

MS. ELLIOIT: Hello, 'mPamEliott, E-L-L-1-OT-T, I"'ma
Marketing Specialist with USDA AMS Dairy Program

MR, SVENSON:  Good norning, Virgil Swenson, V-1-RGI-L,
SWENSON and |'mthe Assistant Mrket Adm nistrator of
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the Central Order in Kansas City.

MR. SCHAEFER. Henry Schaefer, HE-NRY. SCHAEFER
[''man Agricultural Econom st for the Upper Mdwest M|k
Marketing Order Federal Order 30, on detail wth AMS Program

MR HLL: Good norning, I'mBrian HIll, B-R-1-A-N,

HI1-L-L, and I'man attorney with Marketing Regulatory and Food
Safety Prograns, Ofice of General Counsel

M5. BECKER  Good norning, Lauren Becker, B-E-CK-E-R and
['man attorney at the Ofice of the General Counsel.

MR. BESHORE: Good norning, Marvin Beshore, counsel for the
proponents of Proposal 1, California Dairies, Inc., Dairy
Farmers of Anmerica, Inc., Land O Lakes, Inc., that's
MARV-1-N B-ESHORE

MS. OLI VER THOWPSON: Good norning, Megan O iver Thonpson,
Megan is ME-GA-N, |I'man attorney with the |aw firm Hanson,
Bridgett, HA-NS-ON B-RI-DGET-T, I"'malso co-counsel for
proponents of Proposal Nunmber 1

JUDCGE CLIFTON: Ms. diver Thonpson, you were al so here
yesterday, but | didn't take your appearance right at 9:00. |
want to note the fact that you were here.

M5. OLIVER THOWSON: | was here, | just arrived |ate,
unlike M. Carnman.

MR. SCHAD: Good norning, Dennis Schad, S-CHA-D. | work
for Land O Lakes.

MR. ENGLI SH: Good norning, your Honor, ny nane is Chip
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English, GHI-P, EENGL-1-SH I'ma lawer with the law firm
of Davis, Wight, Tremaine, in Washington DC. |'m here
representing the Dairy Institute of California, and this
nor ni ng recogni zing the change in government in Canada,

Justin Trudeau.

MR, SCH EK: Good norning, WIliam Schiek, SCGHI-E-K
Econom st with the Dairy Institute of California.

M5. KALDOR  Good norning, Rachel Kaldor, RA-CHE-L,
K-A-L-DDOR Dairy Institute of California.

MR. VETNE: John Vetne, representative for Hilmar Cheese
Conpany.

MR, DeJONG Janes Deldong, D-E-J-ONG I'mthe Dairy
Policy and Econom c Analyst for H | mar Cheese, a dairy-farmer
owned manufacturer of cheese, whey, and m |k powder.

MR DRYER Geg Dryer, DR Y-E-R Senior Vice President
I ndustry in Governnent Relations for Saputo Cheese USA

MR, ZOLIN. Good norning, Alan Zolin, A-L-AN, Z-OL-I-N
I'ma Dairy Consultant representing H | mar Cheese. | advise on
dairy policy and dairy supply chain matters.

M5. TAYLOR  Good norning, Sue Taylor, T-A-Y-L-O R, Leprino
Foods, L-E-P-RI-NO

MR COVI NGTON: Good nmorning, my name is Calvin Covington
COV-I-NGT-ON, I'mhere representing the Southeast MIk
I ncorporated and Cobbl estone M|k Producers Cooperatives. And

when | can get worked in the schedule, I'Il be presenting a
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brief statement on behal f of those two cooperatives.

JUDGE CLI FTON:  Sout heast M1k, Inc., is headquartered
wher e?

MR COVINGION: In Belleville, Florida; and Cobbl estone
M1k Producers Cooperative is headquartered in Chat ham
Virginia.

JUDGE CLIFTON: And howis the town in Florida spelled?

MR, COVINGTON:  B-E-L-L-E-V-1-L-L-E

JUDGE CLIFTON: And howis the town in Virginia spelled?

MR COVINGTON. CGHAT-HAM

JUDGE CLIFTON:  And, M. Covington, if you have a business
card, would you give one to the court reporter and give one to
the Laurel May, who is on the front row here?

MR. COVINGTON: Yes, ma'am | wll.

JUDGE CLIFTON: Al right. Thank you.

MR. BLAUFUSS:. CGood norning, Rob Blaufuss, B-L-A-UF-US-S,
and |I'mthe Senior Manager of Dairy R sk Managenent and
Econom cs at the Dean Foods Conpany.

M5. HANCOCK: Nicol e Hancock, an attorney with Stole Rives,
HANGCOCGCK, Stole Rives is spelled ST-OE-L, RI-V-E-S and
| represent the California Producer Handl ers Association and
Ponder osa Dairy.

MR. LAI: Good norning. M name is Victor Lai, spelled
L-A-1, 1I'"m General Counsel with Producers Dairy Foods, a nenber

of the California Producer Handl ers Associ ati on.
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JUDGE CLI FTON: Cone back to the podium if you will,

pl ease. So just when | |earned to pronounce it "Lee" you are
now saying it is "Lai". Wat happened?
MR LAE: | was trying to avoid confusion. It is casually,

personally it is pronounced Victor "Lee" has do with the

Chi nese pronunciation, in Mandarin it's produced "Lee", in
Cantonese it is pronounced "Lie". But | was deferring to the
court reporter, just nmaking it sinple. | see in the transcript
it's -- |1 seeinthe transcript it is spelled, it's typed out,
Victor Lai, spelled L-A-1 and | thought that was -- | wanted to
avoid that repetition

JUDGE CLIFTON:  No, no, we would like to call you as you
woul d |ike to be called.

MR. LAE. | appreciate that, your Honor, | wll proceed
with Victor "Lee" but formally spelled L-A-1.

JUDGE CLI FTON:  Thank you. | noticed that a few days you
came up to the mcrophone and you didn't say your |ast nane,
you nerely spelled it, and | didn't know what that was about.
Al right.

MR. LAE. One of those cultural generational things. Thank
you.

JUDGE CLIFTON: Al right. Ohers who are not part of a
proponent or opponent teambut still are participating, if you
woul d conme forward now.

M5. REED. Good norning, Kristine Reed, K-R-I-ST-I1-NE
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RE-ED | amwith the MItner lawfirm MI-L-T-NE-R and we
represent Select M|k Producers.

MR. VANDENHEUVEL: M nane is Rob Vandenheuvel ,
V-A-N-D-E-N-HE-U V-E-L, General Manager of M Ik Producers
Counsel here in California.

JUDGE CLI FTON: Wl come back. Al right. 1Is there anyone
el se who has not yet come forward who anticipates testifying
today, other than the witness who is already seated in the
W tness stand? All right. | see no one else at this tine.

| would now like to turn to the witness in the witness
stand. Wuld you please, | just, at this time, want to have
hi mintroduced as part of the participants and then |'m going
to have himagain, state his nane and spell it |ater

So woul d you pl ease state and spell your name for us?

MR METZGER. Erick Metzger, E-R1-CGK MET-Z-GER
CGeneral Manager of National All-Jersey, Inc.

JUDGE CLI FTON: Thank you. Now, as M. English is wise to
note, we should have prelimnary matters and announcenents.
would like to begin with any fromthe USDA representati ves.

MS. MAY: Laurel May with USDA. As al ways, we wel come you
to the hearing and we're glad that you are here with us and
hope that you wll enjoy your tine with us and feel free to
participate. W invite anybody who would like to, to witness
and to testify in this hearing. And also, anybody who woul d

i ke to ask questions of the wtnesses, please just cone on up
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to the podiumif you would |ike to ask questions, and the Judge
w || acknow edge you.

W are broadcasting this session of the hearing via a
live audio feed that can be accessed at www. ans. usda. gov/live.
The court reporter is taking official transcripts of this
hearing and they will be avail abl e approxi mately two weeks
after the end of each hearing week. You can see those on our
AVS dairy website.

We do have some copies of previous exhibits fromthis
hearing and they are available on the table in the back of the
room and we have refreshnments that we would invite you to enjoy
al so.

Yesterday, at the end of the day, M. Bill Schiek or
Dr. Bill Schiek, was testifying. And this norning, before he
gets going we're going to hear fromM. Metzger, and then, with
your indul gence, we would like to invite M. Covington to
testify next.

MR. ENGLI SH: Good norning, again, Chip English. As we
went off the record yesterday we indicated, of course, that we
were prepared to have M. Metzger start today. And we were
aware of the possibility of M. Covington, and we are happy to
accede to allow himto be next, if that's what he wants to do.
After that, this is now sort of the pre-staging that | prom sed
everyday, so | was asked to give a pre-staging if | could.

Wien that is complete, if there are dairy farners, we would
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then return Dr. Schiek to the stand to conplete his direct
exam and discuss his exhibit. At which point, he would then
be made avail abl e for cross-exam nati on.

If that doesn't conplete the day, we do have anot her
W t ness avail able, Greg Dryer, whose introduced hinself for
Saputo, would be prepared to go forward if there is tine. |
don't think there will be time for yet another w tness, and so
we don't actually have one necessarily lined up, but we could,
if we get to a point where suddenly things are speeding up,
we'll try to do what we can. | think realistically with people
we have in the room that's what we have today.

And then just junping forward tonmorrow, we woul d,
assumng that we're done wth that, and if not, I think we need
to interrupt, we would have the extended shelf |ife shrinkage
di scussion lined up for first thing tonorrow nmorning, and we
have four w tnesses to discuss that issue. The first wtness
sort of setting the stage, would be M. Al Zolin, who has
i ntroduced hinmself. The next w tness would be a M. Carl
Herbein, HE-RB-E-1-N. Following M. Herbein would be a
M. Chuck Meek, ME-E-K, and he's an engineer. So we'll mx up
experts here a little bit. And finally, we wuld have M. M ke
Suever, S U E-V-E-R for HP Hood, and that woul d be the ESL
issue. So doing the best | can to give people advance notice
of what our testinony |ooks |ike.

JUDGE CLI FTON:  Now, you nentioned five wtnesses and you
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named four

MR ENGISH If | said five, I neant four, and |
apol ogi ze.

JUDGE CLI FTON: (kay. Very good. That's very helpful. |
appreciate the specificity.

MR ENGISH | will do ny best, without promses that |
won't change ny mnd. | don't think | will. This is very nmuch
the line we could goin. And | guess if it gets to the point
where M. Dryer doesn't get on today, then he would go after
the ESL.

JUDGE CLIFTON: Are there any other announcenents or
prelimnary matters? | would like to repeat the docket nunber
as this case is known in the Hearing Cerk's office. | failed
to do that yesterday, but | know it is on the face page of
every transcript. It is, in brackets, [AQ, that nerely stands
for agreenents and orders. The docket nunber is 15-0071.

VW'l now resune testinony.
M. Metzger, |I'll swear you in in a seated position.
Do you solemly swear or affirmunder penalty of
perjury that the evidence you will present will be the truth?

MR METZGER: | do.

JUDGE CLI FTON: Thank you. Please, again, state and spell
your nane.

MR METZGER Eric Metzger. ERI-CGK MET-Z-GER W

have provided 20 copies of ny witten statement, along with a
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set of, we provided 20 sets of tables, 1 through 12. | wll
say the tables should be accessed, should be in order 1 through
12. For the nost part, ny testinony refers to themin that
order, there are a couple of tines where it got to junp around
to sonething el se with another table. | fully appreciate that
there are a ot of nunmbers on these tables, as | reach themin
ny testinmony, I'Il try to direct everyone to the nunbers on
those tables that are nost pertinent to this testinony.

JUDGE CLI FTON:  Now, shall we give your testinony the next
number in order? It would be the first of your exhibits?

MR, METZGER | believe that would be appropriate, yes.

JUDGE CLIFTON: Al right. Then, | believe that is 81; is
that correct, Ms. Elliott?

MS. ELLIOIT: That's correct.

JUDGE CLIFTON: 81 then will be the testinony which starts
top line Notice of Hearing on a proposal. And |I'm marking that
then as Exhibit 81.

(Thereafter, Exhibit 81 was marked
for identification.)
JUDGE CLIFTON: And I'm marking the exhibits as Exhibit 82.
(Thereafter, Exhibit 82 was nmarked
for identification.)

MR METZGER | would say that electronic copies of both

the testinony and the tables have been provided to Laurel My

el ectronically, and so if anyone wants them forwarded in that
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manner, they can sinply contact Laurel and get them Thank
you.

JUDGE CLIFTON: | appreciate that very much. Sometines
W th these densel y-popul ated tables, it is actually easier to
| ook at it online where you can nagnify the resolution,
what ever you call that. Al right. Good.

Then you are wel conme to proceed in any nmanner you W sh,
M. Metzger.

MR. METZGER  Thank you. And before |I start with ny
prepared testinmony, | do want to express ny appreciation to
everyone involved in this hearing to accomodate ny tine
schedule to work me in on rather short notice. | understand
some of you have been here five weeks, and may be here five
weeks | onger, whereas |'m parachuting in -- and to borrow a
phrase from Chip English -- and | eaving on short notice, and
that's noted and appreci at ed.

Also, | want to thing the Department as one who has not
been here for the entire hearing, | want to thank the
Department for their efforts to make the hearing avail able via
audi o broadcast through the web. I1t's been hel pful to me, and
when I'min renote locations to be able to tune in fromtine to
time and understand what's going on in the hearing in that
manner. So it's a definite inprovement and something | woul d
encourage for future Federal Order hearings as well.

That being said, I'll start in with ny prepared
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testinony. And | aman orphan, | don't have |ega
representation, so |I'll introduce nyself.

My nane is Erick Metzger and | serve as the Cenera
Manager of National All-Jersey, Inc. (NAJ), a position | have
held for ten years. NAJ's business address is 6486 East Main
Street, Reynoldsburg, Chio, 43068. | was raised on a dairy
farmin Indiana, earned a Bachel or of Science degree from
Purdue University in 1982 and an MBA from Franklin University
in 1999. | was enployed by the American Guernsey Associ ation
for ten years, including five years as its CEO. | have been
Wi th the Jersey organizations for the past 22 years. | have
testified and filed comrents in conjunction wth previous
Federal Order hearings.

NAJ is a national menbership organization of over 1,000
m | k producers, including nearly 100 nmenbers in California, and
ot her people interested in supporting equitable mlk pricing.
Approxi mately 20 percent of NAJ nmenbers own dairy cattle other
than Jerseys. NAJ's milk marketing policy is to advocate for
mlk pricing programs that will price mlk based on its nost
val uabl e conponents in accordance with their use in consumer
products. It is this policy that conpels NAJ to testify
regarding the proposals to establish a Federal M|k Marketing
O der (FMMO) in California.

Both the Dairy Institute and Cooperatives' proposals

for a California FMMO would utilize the multiple conponent
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pricing (MCP) structure in place in six of the other ten
FMMO s. |f adopted, producers will be paid for the pounds of
butterfat, protein, and other solids marketed, along wth a
Producer Price Differential (PPD). The current California
Departnent of Food and Agriculture (CDFA) regulated mlk price
conbi nes pounds of producer protein and other solids pounds
into a single paynent for pounds of solids nonfat (SNF).
Therefore, the price signal sent by CDFA to producers is that
protein and other solids have the same value. Historical FMVD
prices clearly show that protein carries far nore val ue than
other solids (Table 9). From 2009 through 2014, the nonthly
FMVMO protein price averaged $2.94 a pound, the other solids
price averaged $0.31 cents a pound, and the Class IV SNF price
averaged $1.22 a pound. A price of $2.94 per pound of protein
is a much stronger incentive to increase protein production
than the SNF price of $1.22 per pound.
Now, this is the first time | junmp out of order on ny

tables, and it's very basically very sinple. Table 9, page 10
of 12, there is a block about two-thirds away across the page.

JUDGE CLIFTON: Now, let us find Table 9 before you tell us
about it. So it's the long pages, and not too deep in of the
| ong pages.

MR. METZGER  Actually, the page that I'm | ooking at, at
the bottom we have the footer 10 of 12.

JUDGE CLIFTON: Onh, all right. So once we found Table 9,
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we | ook for page 10 of the 12 pages of 9.

MR, METZGER: And about two-thirds across the top of the
page it is a block of colums |abel ed FMMO prices, and these,
all of the FMMO nonthly prices from 2009 through 2014 are
included in Table 9. The bottomline on page 10 of 12 has the
average prices, and that was the source of protein, the other
solids inthe Cass IV SNF price in ny testinmony. Just
providing a reference to where the -- where those figures cane
from And of course, the classes and conponent prices were
provi ded by USDA Dairy Program

JUDGE CLI FTON: Thank you, this is very val uable.

MR METZGER We'll becone nore famliar with Table 9
later. Continuing testinony:

USDA has recogni zed the inportance of incentivizing
protein production dating back to the 1973 report "M Ik Pricing
Policy and Procedures, Part Il, Alternative MIk Pricing
Procedures,” Report of the MIk Pricing Advisory Conmttee,
U.S. Department of Agriculture. "(3) the long-termgoal of
maxi m zing total mlk solids consunption consistent with the
public interest. Such a policy should price mlk to encourage
i ncreased production and consunption of mlk protein, while
valuing mlk fat at a level nore conpetitive with its
substitutes.”

JUDCGE CLI FTON: Wuld you like to us nake those little

changes for the record copy, M. Mtzger?

3673

BARKLEY

TRANSCRIPT OF PROCEEDINGS Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

MR, METZGER. That would be fine, thank you.

JUDGE CLIFTON: Al right. So, Ms. Elliott, on page 2 of
Exhibit 81, we are going to change the word, where is pricing,
which line are we in, M. Mtzger, it's the fourth line, the
word "pricing" will instead be "price"?

MR METZGER: Correct.

JUDGE CLIFTON: And then the other one is even a tinier
change, the last line we'll just add an "S" to "it", so that it

says with "its" substitutes.

MR METZGER Yes, ma'am thank you.

JUDGE CLI FTON:  You're wel cone.

MR METZGER: In addition, the only practical approach
avai l able to producers to increase their SNF production is to
increase their protein production. The Market Adm nistrator
Ofice for FMMO 30 (Upper M dwest) publishes an annual staff
paper, "Analysis of Conponent Levels and Somatic Cell Count in
I ndi vidual Herd MIk at the FarmLevel." A summary of these
staff papers from 2009 to 2014, which shows the nmonthly
wei ghted average m | k conponent |evels for butterfat, protein,
ot her solids, and SNF, along with the standard deviations for
each conponent, is included as Table 1 to this testinony. Over
that six-year time period, the standard deviation of other
solids test averaged 0.09 percent, while the standard devi ation

of protein test averaged 0.16 percent. The difference in the

standard devi ations of the two conponents shows that producers
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can inpact protein tests significantly nore than other solids
tests through their decisions regarding a herd's feeding,
genetics, and culling.

Data analysis later in this testinony also utilizes
Table 1 for the standard deviati ons of the these conponents,
along with the standard deviations for butterfat (0.29), and
SNF (0.18 percent). A data set with distribution that is
approxi mately normal, will have about 68 percent of the data
val ues within one standard deviation of the nean, and about 95
percent within tw standard deviations. NAJ chose to use mlKk
that is two standard devi ations higher than average to
represent high conponent ml|k and to denonstrate the positive
i npact that incentivizing production of high conponent m |k can
have on the California dairy industry. Later testinmony and
analysis utilizes the nmonth-to-nonth protein to SNF ratios from
t hese FMMO 30 annual summaries in order to convert CDFA SNF
pounds and tests, to pounds and tests for proteins and other
solids which are used in FMMO pri ci ng

And 1'll stop there and make a couple of comments about
Table 1, understanding that it has the finest print, and I
apol ogi ze for that. | believe it is the finest print of any of
the tables | provide.

What | want to do is to draw your attention to the two
sets of nunbers on this table that are nost inportant to future

testinmony. The first set of nunbers is in the far right hand
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colum with the header 2009 to 2014 average protein to SNF
ratio. Each of the previous six nonths, 2009 through 2014,
have their own analysis of protein to SNF. For exanple, the
six years of January average 0.352 as is shown in the upper

ri ght hand corner. |f you go down that colum of nunbers, it
beconmes apparent that the ratio changes fromnmonth to nonth,
and this was inportant as | got back into analyzing the PPD and
converting California SNF ratios to estimated California
protein | evels needed to account for the variation from

mont h-t o- nont h.

The second set of nunbers that are inportant are in the
| ower left hand colum, a bl ock of average standard devi ati on,
butterfat, protein, other solids, SNF, that is the average of
each of the annual averages for those four conmponents for the
six years that are summarized. Okay?

Conti nui ng testinony:

Protein production is critically inportant for the
California dairy industry. Higher protein mlk increases
yi el ds of cheese, protein-standardi zed whey products, skimmlk
powder and whole m |k powder, and also results in |ess
fortification needed for Cass 1 products. Exanples of each of
this situations foll ows.

Cheese Production

JUDCGE CLI FTON: Shall we make that change on the record

copy, M. Metzger?
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MR METZGER  Yes.

JUDGE CLIFTON: Al right. M. Elliott, at the very bottom
of page 2, we're just changing the Cass Roman nuneral | to
Cass Arabic 1 as it was neant to be

MR. METZGER  And unfortunately, that will be, that
correction will be in several other points in this testinony.

JUDGE CLIFTON: No problem but | would |ike the exhibit
to -- although, you know when we look at a 1, it's not, | guess
it's, | guess it is assuned to be Arabic unless it has its
Roman characteristics, so all right.

MR METZGER Wuld you prefer I continue to differentiate?

JUDGE CLI FTON:  Yes.

MR METZGER: Ckay. Very well. From 2009 to 2014, 44
percent of California --

JUDGE CLIFTON: Now, did you read in the heading? | think
it'"s helpful if you read in the heading at the bottom of
Page 2.

MR. METZGER  Very well. Heading: Cheese Production

From 2009 to 2014, 44 percent of California s pooled --

JUDGE CLI FTON: Go ahead and start it again from 2009 to
2014.

MR METZGER. (kay. From 2009 to 2014, 44.7 percent of
California' s pooled SNF production has been utilized in
0 ass 4b products, cheese and whey (Table 2). Protein's inpact

on cheese yields is well-docunented through the Van Sl yke
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Cheese Yield Formul a.

A qui ck comment on Table 2. The only nunber of
significance in here is on page 2, the lower right hand part of
t he page, average 44.7. The data in this table conmes directly
from CDFA's website, and all | did was to average the C ass 4b
SNF usage.

Returning to testinony:

The Van Sl yke Cheese Yield Formul a.

Cheese Yield = (((Butterfat*.90) + (True Protein *.827 - 0.1))
* 1.09)/0.62

JUDCGE CLI FTON: M. Metzger, if | could stop you. | see
here something | sawin other fornulas in prior testinony, and
that is that the little synbol which I would call an asterisk
actually represents a multiplication synbol in this formula.
I's that common practice with these mlk formulas?

MR METZGER |'mnot sure about mlk fornulas, but I know

it'"s common practice in the realmin which I work.

JUDGE CLIFTON: Al right. Is it -- is it a business thing
or an economics thing? | had not seen it, or at |east had not
noticed it.

MR METZGER: | picked it up, actually, fromny high schoo
mat h, 140 years ago.

JUDGE CLIFTON: But | amolder. So all right. Thank you.
That's very helpful. And that's why it's so hel pful when a

wtness will read a fornula, because there are things in it
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that we might not know. Al right. Thank you. You may
proceed.

MR, METZGER: Thank you. Mk pooled in California from
2009 to 2014 averaged 3.68 percent butterfat and 8.87 percent
SNF. (Again, referring to Table 9.) Using the nonthly protein
to SNF ratios fromTable 1 to convert SNF to protein
California pooled m |k averaged 3.09 percent true protein. The
Van Sl yke cheese yield formula predicts that average component
mlk in the CDFA pool will yield 10.14 pounds of cheddar cheese
cont ai ning 38 percent noisture (Table 3). However, mlk that
contains butterfat and true protein, two standard deviations
above average, (4.26 percent fat, 3.41 percent protein)
projects to yield 11.52 pounds of cheddar cheese.

And that is shown on -- if you take the data in the
testimony, and on Table 3, and process it through the Van Sl yke
Cheese Yield Fornula, those are indeed the nunbers that are
produced.

Whey Production

Hi gher protein mlk also results in higher protein
whey. The Van Slyke fornmula cal cul ates the amount of protein
utilized by cheese, and by default, the anmount of protein |left
in the whey stream The protein recovery portion of the Van
Slyke cheese yield formula, (True Protein * .827 - 0.1)
cal cul ates the amount of mlk protein that is utilized in the

cheese. Subtracting the anount of protein utilized cheese, in
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the cheese, fromthe anmount of protein in producer mlk --

JUDGE CLIFTON: Start again and go a little nore slowy.

MR METZGER: Very well. Subtracting the anmount of protein
utilized by the cheese fromthe anount of protein in producer
mlk, determ nes the anmount of protein in whey. The Van Sl yke
cheese yield formula predicts that 100 pounds of average
protein mlk (3.09 percent) will have 2.55 pounds of protein
utilized in cheddar cheese, leaving the difference 0.54 pounds,
in the whey stream 100 pounds of milk with protein two
standard devi ati ons hi gher than average (3.41) will have 2.81
pounds of protein utilized in cheddar cheese, |eaving 0.60
pounds of protein in whey.

JUDGE CLIFTON:  Now, | think that 3.41 being a percentage
is inmportant. So if you don't mind, | would |like you to read
that sentence again.

MR METZGER: Very well. 100 pounds of mlk with protein
two standard devi ations higher than average (3.41 percent) wll
have 2.81 pounds of protein utilized in cheddar cheese, |eaving
0. 60 pounds of protein in whey.

Whey products are critically inportant to the
California dairy industry. Primary whey products are dry whey,
whey protein concentrates (WPC s) and whey protein isolates
(WPI's). Dry whey yields are mninally affected by the anount
of protein in whey, because dry whey is produced by sinply
drying liquid whey. Dry whey is not protein standardi zed.
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However, the amount of protein in liquid whey does have a
direct inmpact on the yields of protein standardi zed whey
products (WPC s and WPl 's).

CDFA data on the state's whey product production only
differentiates two types of products. Al WCs and WPI's
conpri se one category and other dry whey products conprise the
second category. Gven the limtations of the CDFA whey
product data, NAJ turned to USDA' s NASS Dairy Products Annua
Summary which differentiates four categories of whey products:
Dry whey, WPC 25.0-49.9 percent protein, WC 50.0-89.9 percent
protein, and WPI's. This NASS report is summarized in Table 4.

* From 2009 to 2014, the U.S. produced approximtely

5.8 billion pounds of dry whey. Assuming a protein

content of 12., on a wet basis, approximtely 731

mllion pounds of whey protein were used in dry whey.

* During the same tinmeframe, 1.5 billion pounds of

WPC, 25.0 to 49.9 percent protein, were produced.

Assumi ng an average protein content of 33 percent, 508

mllion pounds of whey protein were used in WPC 25. 0-

49.9 percent.

* 1.2 billion pounds of WPC 50.0 to 89.9

percent protein were produced. Assum ng an average

protein content of 77 percent, 945 mllion pounds of

whey protein were used in WPC 50.0 to 89.9 percent.

* 406 mllion pounds of WPI were produced. Assumng a
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protein content of 89 percent, 362 mllion pounds
of whey protein were used in WPl .

Nationally the six straight years from-- |'|l start
agai n.

Nationally, the six years from 2009 to 2014 saw 731
mllion pounds of whey protein used in dry whey conpared to 1.8
billion pounds of whey protein used in the protein standardized
whey products. More whey protein was utilized in whey proteins
is utilized -- start again.

More whey protein is utilized in protein standardized
whey products than in dry whey. Basic mlk chemistry inplies
that higher protein mlk produces higher protein whey, which in
turn, results in increased yields of the whey, of the protein
st andar di zed whey products of WPC and WPI

JUDGE CLI FTON: Read that one again, please. You got it
right, but | just want it all together right.
MR METZGER: Very well.

Basic mlk chemstry inplies that higher protein mlk
produces hi gher protein whey, which in turn, results in
increased yields of the protein standardi zed whey products of
WPC and WPI .

M|k Powder Production

The production of skimm |k powder (SMP) and whole m Kk

powder (WWP), both of which are protein-standardi zed, is

i ncreasing and becomng a |arger portion of the mlk powder
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mar ket. CDFA produces an annual report, "Annual Dairy Data"
whi ch includes the state's production of nonfat dry mlk and
other dry mlk products. Results for the years 2009 to 2014,
are summarized in Table 5. Nonfat dry mlk is not

protei n-standardi zed. Mst of the products included in the
other dry mlk products category are either

prot ei n-standardi zed or have a protein mninum |In 2009, other
dry mlk products accounted for 13.0 percent of the conbined
total production of NDM and other dry m |k products. By 2013,
other dry mlk products increased to 45.9 percent of the

conbi ned production of NDM and other dry m |k products before
tapering off to 35.1 percent in 2004.

JUDGE CLIFTON:  In --

MR METZGER: 2014, yes.

USDA' s NASS dairy products annual survey provides separate
totals for NDM skimm |k powder and whole m |k powder. The
NASS reports for 2009 thought 2014 are included as Table 6.
Nat i onal production of SMP and WWP as a percentage of total
m | k powder production, is simlar to California production.
In 2009, NASS reported SMP and WWP represented 15.7 percent --

JUDGE CLI FTON: Let ne stop you and have you start that
sentence again, please.

MR, METZGER: I n 2009, NASS reported SMP and WWP production
represented 15.7 percent of the conbined total production of

NDM SMP, and WWMP. By 2013, SMP and WWP production had grown
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to 32.2 percent of the total before declining to 26.8 percent
in 2014.

Skim m | k powder production can serve as a proxy for
t he ot her protein-standardized products, including whole mlk
powder. Table 7 conmpares the yield of SMP from average and
above- average conponent mlk. Average producer mlk with 3.68
percent butterfat, 3.09 percent true protein, and 5.78 percent
other solids, will yield 8.78 pounds of nonfat dry mlk (5
percent noisture and 35.3 percent crude protein) which in turn,
wll yield 9.58 pounds of skimm |k powder standardized to 34
percent crude protein. Crude protein is the internationa
standard for protein-standardi zed m|k powders, and the vast
majority of SMP is produced for the export market. Crude
protein is 0.19 points higher than true protein, i.e., mlk
that contains 3.01 percent true protein will contain 3.20
percent crude protein. The manufacturing process to produce
SWMP is as foll ows:

And here we're going to go to Table 7. Basically,
what's outlined in the next steps, points 1 through 17, are
essentially on Table 7 of wal king down through the cal culation
process of, back to my high school days, |'m show ng nmy worKk.

For the first step is to separate the creamfromthe
skim

JUDGE CLI FTON: So you have already left Table 7?

MR METZGER. No, | amon Table 7. Table 7, steps 1
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through 17 describe the data that is in Table 7.

JUDGE CLI FTON: | see.

MR METZGER: It shows the calculations that get from
producer mlk through the skimmlk powder cal cul ation.

So step 1 is to separate cream from skim

2. The separation process cannot isolate all the
butterfat in the mlk into the cream Industry standards are
that 0.05 percent butterfat will remain in the skim

3. Pounds creamis calculated as --

JUDCGE CLIFTON: Is that the same as cream pounds, samne
thing?

MR METZGER:  Yes.

JUDGE CLI FTON:  Ckay.

MR. METZGER  Cream pounds, which in Table 7 there's a bold
header, Cream 40 percent fat, and the first subhead under that
iIs Cream and the first colum says 9.08, |'mdescribing the
calculation to get to that point. Ckay?

Cream pounds is cal cul ated as:
(% butterfat in mlk - percent butterfat in skim / %butterfat
in cream

Pounds butterfat in cream equal cream pounds --

JUDGE CLIFTON: Let ne stop you. | see the divided, it is
in point 3 on page 5. It's alittle hard to see, because it's
in between a close parentheses and a percentage, but | see it

there. Al right. Thank you. Go ahead.
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MR, METZGER  Yes, | should have | eft spaces. Pounds
butterfat in creamequals pounds creamtime percent butterfat
In cream

Creamthat contains 40 percent butterfat, by default,
contai ns 60 percent skim

Pounds skim and cream = pounds cream - pounds
butterfat.

Pounds protein and cream = pounds skimin cream* %
protein in skim

Pounds crude protein in cream= pound skimin cream* %
crude protein in skim

Pounds SNF in cream = pounds skimin cream?* % SNF in
skim

Pounds skim avail able to produce NDM = pounds of mlk -
pounds of cream

Now we' re down to the heading that says Skim After
Cream Renoval .

Pounds butterfat in skim= pound butterfat in mlk -
pounds butterfat in cream

Pounds protein in skim= pounds protein in mlk -
pounds protein in skim

JUDCGE CLI FTON: I n what?

MR METZGER I n cream

JUDGE CLI FTON: Wuld you read nunber 12 agai n?

MR, METZGER: Pounds protein in skim= pounds protein in
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mlk - pounds protein in cream
Pounds crude protein in skim= pounds crude protein in
mlk - pounds crude protein in cream

Pounds SNF in mlk

|'msorry, point 14 again --

Pounds SNF in skim= pounds SNF in mlk - pounds SNF in
cream

Pounds nonfat dry m |k (5% noisture) made from skim=
pounds SNF in skin0.95.

Crude protein in NDM = crude protein in skimpounds
NDM

And finally, pounds skim SMP, at 34% protein and 5%

noi sture = (crude protein in skim0.34)/0.95

JUDGE CLIFTON:. M. Metzger, would you go back on page 5,
to point 17, and read it one nore time four us?

MR METZGER  Very well.

Pounds SMP at 34% crude protein and 5% noi sture
(crude protein in skim0.34)/0.95.

Essentially, this nmethodol ogy is taking producer mlk
produci ng, separating the cream understanding that sone of the
protein in SNF that is in the producer mlk will end up in the
cream because of the skimportion of the cream That let's us
cal cul ate the anount of protein SNF that is in the skimportion
of the mlk, that is available to produce nonfat dry mlk and
skimm |k powder.

Usi ng the sanme met hodol ogy, producer mlk that is two
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standard devi ati ons hi gher than average (4.26%fat, 3.41%
protein, 5.9% 5.96%other solids) will yield 9.18 pounds of
nonfat dry mlk (5% noisture, 36.7% crude protein) which, in
turn, wll yield 10.42 pounds of skimm |k powder standardized
to 34%crude protein. The additional yield of 0.84 pounds of
skimm |k powder from each hundredwei ght of hi gher conponent

m | k supports the inportance of inplenenting a pricing program
that incentivize's protein production.

JUDGE CLIFTON:  Now, in your testinmony, if you said two
standard deviations, is that the equivalent of two standard
devi ation units?

MR METZGER It is.

JUDGE CLI FTON:  Thank you.

MR. METZGER  Sol i ds-Not-Fat Requirement for Fluid MIk

California has set its SNF requirenents for consumer fluid
mlk at higher, at |evels higher than national standards.
Gtation:

(Https://ww. cdf a. ca. gov/ ahfss/m |k _and _dairy food safety/mlk_
standards. htm ).

Ordinarily, whole mlk and nonfat (skim beverage mlk
do not require fortification to neet California fluid mlk
standards, since raw producer mlk contains enough SNF to neet
the California standards for whole mlk (8.7 percent) and for
nonfat skimmlk (9 percent).

JUDGE CLI FTON: Now, the sentence as witten says solids
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fortification, and you just read fortification. |Is
fortification for California mlk always neant to be solids
fortification?

MR METZGER: Yes, ma'am

JUDGE CLIFTON:  kay.

MR, METZGER: But reduced fat (2 percent) mlk and | ow fat
(1 percent) mlk need to be fortified with nore mlk solids not
fat than cows ordinarily produce.

In order to nmeet California standards, producer mlk is
fortified with additional SNF by addi ng condensed skim
(primarily) or nonfat dry mlk (rarely).

Wiile Cass -- should be Arabic 1 -- pricing --

JUDGE CLIFTON: Al right. Let us stop right there and
make that correction. W're on page 6 of Exhibit 81, and the
second paragraph, second line, has a Roman nuneral | that we
w |l change to Arabic 1. Thank you, Ms. Elliott.

M. Metzger, you may start that sentence again.

MR METZGER. While Class 1 pricing requires processors to
pay for the additional SNF pounds, processors are allowed a
fortification all owance where the cost of handling the nonfat
dry mlk and condensed skimused in the fortification process.
The anount of the fortification allowance is deducted from
pool ed recei pts before producers are paid. Data fromthe CDFA
M1k Pooling Branch shows that for 2009 to 2014, the annual

average of the fortification allowance was $6, 079,931 (Table
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8).

Producer mlk that is higher in protein is also higher
in SNF and requires less fortification to neet the California
fluid ml|k standards, again, Table 8  CDFA's annual report,
"Summary of Pool Pounds, Conponent Pounds, Producer-Handl er
Exenpt Pounds" includes the pounds of SNF used in Class 1

JUDGE CLIFTON: And Ms. Elliott, would you make that
change? Thank you.

MR, METZGER. -- products, along with the pounds of fluid
carrier in Cass 1.

JUDGE CLIFTON: And Ms. Elliott, will you nake that change?
Thank you.

MR METZGER: CDFA's report of "Sunmary of Fortification
and Transportation Allowance" includes the pounds of SNF used
for fortification. NAJ used the follow ng calculations to
determ ne how much less fortification would be required by
usi ng hi gher component producer mlKk.

And this is where we are referring to Table 8, and |
realize that that the particular colum headings of A, B, C, D
etcetera, did not print. So if you will follow along with nme
on Table 8, there is a general heading "Fortification" has
subheadi ngs, "Powder, Condensed Skin that is direct data from
CDFA, as is "Fortification SNF Pounds", the next colum
"Fortification Dollars" and the next colum "Total Class 1

SNF. "
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Now, when we get to the next colum, it is where ny

cal cul ations cone in beginning with point 1.

Pounds Class 1 SNF in producer mlKk.

JUDGE CLI FTON: Let ne stop you. M. Elliott, would you

pl ease make that change on page 6, his nunber 1 point?

M5. ELLIOT:  Yes.

JUDGE CLI FTON: Thank you. And read it again, if you wll,

M. Metzger.
MR METZGER Monthly dass 1 --
JUDGE CLI FTON:  Monthly what ?
MR METZGER:  SNF.
JUDGE CLI FTON: Start again, please.

MR METZGER: Monthly pounds, Class 1 SNF in producer mlk

(Colum J)= total pounds O ass 1.
JUDGE CLIFTON: Ms. Elliott?
MS. ELLIOTT:  Yep.
JUDGE CLI FTON:  Thank you.
MR. METZGER  SNF (Table 9) - pounds SNF from

fortification.

JUDGE CLIFTON: | think it would be hel pful, since the

colums don't have the headings on Table 8, for us to put them

there now on our copies, if you don't mnd, M. Mtzger,

because you have, for exanple, a reference to Colum J and we

could put the J there.

MR METZGER: Yes, that is the only tine that | reference
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an Al pha colum. The rest of the references are sinply, if you
| ook at, for exanple, on point 2, % SNF in producer skim that
Is the heading of the next colum. And | believe | follow that
process across the rest of the spreadsheet. So that the
headi ng of the colum is, each of these points describes a
colum, and the introduction of that particular point is the
actual heading of those col ums.

JUDGE CLIFTON: Al right. So there is only a reference
then to Colum J, so as we | ook at Table 8, that Colum J has
what heading as we can see it on the table?

MR. METZGER Cass 1 SNF from producer mlKk.

JUDGE CLIFTON: Al right. ['mgoing to suggest,

Ms. Elliott, that you | abel that Colum J. Are you |looking at
it now?

M5. ELLIOIT: Yes.

JUDGE CLIFTON:. And I'mgoing to do that on nmy copy as
wel | .

MS. ELLIOIT: For both pages?

JUDCGE CLI FTON: Let's see, this has yes for both pages,
pl ease. Thank you. Thank you, M. Metzger. You have
conpl eted reading only nunber one; is that correct?

MR, METZGER That's correct, | wanted to nmake sure that we
were ready to proceed.

JUDGE CLI FTON:  You nay resune.

MR METZGER Point 2 is the next colum. %SNF in
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producer skim m | k=pounds producer SNF/ pounds producer skim
m K.

Point 3 is the next colum. Pounds producer skimmlk in
dass 1.

JUDGE CLIFTON: M. Elliott, thank you.

MR. METZGER = pounds producer SNF + pounds fluid carrier
in dass 1.

JUDGE CLI FTON: Thank you, Ms. Elliott.

MR, METZGER. Point 4 is the next colum. SNF in producer
mlk --

JUDGE CLIFTON: Start again.

MR METZGER: Point 4. 9% SNF in producer mlk that is two
standard deviation units higher than average producer mlk =
percent SNF in producer mlk + (2*0.18), referring back to
Table 1 for this standard deviation unit.

Point 5 is the next colum. SNF pounds in producer mlk +
2 SD = pounds producer skim* % SNF in producer mlk + 2 SD.
And in this case, and in other cases as we get further into the
testinony, when | refer to producer mlk + 2 SD, that is a
| abel , not necessarily a nmathenatical equation in of itself.

It is just the way | chose to |abel the higher conmponent mlKk.

Ckay. Point 6. Pounds SNF fortification required with
producer mlk + 2 SD = pounds Cass 1 SNF --

JUDGE CLIFTON: M. Elliott? Thank you.

MR, METZGER: - pounds SNF in producer mlk + 2 SD.
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Point 7. Fortification allowance required with producer
mlk plus 2 SD SNF = pounds SNF fortification + 2 SD SNF * 9. 87
cents per pound.

And finally, the last col um,

Point 8. Fortification savings with producer mlk + 2 SD
SNF = fortification allowance - fortification allowance
required with producer mlk + 2 SD.

NAJ cal cul ated the nonthly inpact on the amount of
fortification required that producer mlk had been two standard
devi ations hi gher than average mlk. Annually from 2009
t hrough 2014, producers woul d have saved an average of $1.7
mllion per year in Class 1 --

JUDGE CLIFTON: Ms. Elliott?

M5. ELLIOIT: Yes.

JUDGE CLI FTON:  Thank you.

MR, METZGER: Fortification allowance from using higher
conponent m | k.

Sunmary of Inportance of Protein to the California Dairy
[ ndustry

Changing California's regulated mlk pricing to pay
separately for pounds of protein and other solids wll be an
I nprovenent over the current system which pays for pounds of
SNF.  Producers will be conpensated for protein's greater val ue
and will be incentivized to increase their protein production.

The California dairy industry will benefit fromincreased
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protein production through:

* Increased cheese yields.

* Increased yields of protein standardi zed whey products,
WPC s and WPI's, nmore whey protein is utilized when WC s and
WPI's when it is utilized in dry whey.

* Increased yields of protein standardized m |k powders,
primarily SNP and WMP. Production of SNP and WWP i s increasing
as a percentage of the mlk powder nmarket and this trend is
expected to continue.

* Reduced need and expense of fortifying Class 1 --

JUDGE CLIFTON: Ms. Elliott?

MS. ELLIOIT: Yes.

JUDGE CLI FTON:  Thank you.

MR. METZGER  -- products with SNF from condensed ski m and
NDM

JUDGE CLIFTON: | think we need a stretch break. This is
intense. M. Metzger is working very hard and the court
reporter is, too.

MR METZGER. And it's about to get nore intense. W're
headi ng into the nother | oad.

JUDGE CLIFTON: Al right. So where we're stopping, we're
about to read a heading in the bottomone-third of page 7, and
l et us take, | think we should take 15 mnutes. Please be back
and ready to go at about 10:23, if you will. 10:23.

(Wher eupon, a break was taken.)
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JUDGE CLI FTON: We're back on record at 10:24. W're
resum ng at the bottom of page 7, a new headi ng.

MR, METZGER: Analysis of Applying the Producer Price
Dfferential to Conponents

The six FMMO s utilizing multiple conponent pricing pay

producers for the Cass Ill value of their mlk (total pounds
of butterfat, protein, and other solids) along with a PPD to
account for the difference in the value of pooled C ass Roman
I, 11, and IV mlk fromthe dass IIl val ue.

JUDGE CLIFTON:  Now, M. Metzger, you won't have to point
out whether it's Roman or Arabic now | nean, it mght help

for the people in the audio feed, so you may, if you choose to,

but for the court reporter's purposes, she'll have this in
front of her and she'll -- you can just say Class Ill if you
woul d |ike.

MR METZGER: Very well, thank you.

JUDGE CLIFTON: Now, you left out tiny word you |left out
the word "sold" in the parentheses, so if you don't mnd, I
woul d |ike you to take that sentence again.

MR METZGER. (kay.

The six FMMJ s utilizing nultiple conponent pricing pay
producers for the Class IlIl value of their mlk (total pounds
of butterfat, protein, and other solids sold) along with a PPD
to account for the difference in the value of pooled C ass |

1, and IV mlk, fromthe dass Ill value. The PPDis
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cal cul ated on a per hundredwei ght basis of all pooled mlk, and
it can be positive or negative, although PPD s are positive the
vast mgjority of the tinme.

The Cooperatives' proposal for a California FMMO cal |l s
for the PPD to be assigned to the conponent val ues --

JUDGE CLI FTON: Start that sentence again, please.

MR, METZGER: The Cooperatives' proposal for a California
FMMO, calls for the PPD value to be assigned to the component
val ues of butterfat, protein, and other solids that are paid to
producers. NAJ estimated what the monthly PPD s woul d have
been in a California FMMO from 2009 through 2014 using both the
conventional per hundredwei ght basis enpl oyed by the existing
MCP, FMMO s, and by adjusting producer conponent val ues as
outlined in the Cooperatives' proposal. The analysis is
i ncluded as Table 9 and enploy the foll owing data and
nmet hodol ogy:

Again, as previously, each of these points wl|
correspond with a columm header in the spreadsheet. The
spreadsheet is the total of twelve pages, although the analysis
woul d be four pages wide by three pages deep. So what |'m
going to do, these points will flowfrompage 1, to page 2, to
3 to 4, okay?

And, again, on page, Table 9, page 1 of 12, if we wl
mark on the left hand side at the top, there's a general header

of pool pounds, and the left hand columm of that is titled
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"Product.” If you wll mark that as C, and then noving to your
right --

JUDGE CLIFTON: Now, go slowmy, I'mgoing to ask that we
capture this on the record copies as well. So | want you to go
slowy so that we can make sure that those notations are made
by Ms. Elliott simultaneously with your instruction. Al
right. So under the word product, we wite C, you may
conti nue.

MR. METZGER (Going to the right on that spreadsheet to
the --

JUDCGE CLIFTON. O naybe we wite it above the word
product, what would you have in mnd, M. Mtzger?

MR, METZGER:. My particul ar sheet has nore room above than
bel ow.

JUDGE CLIFTON:  kay.

MR, METZGER: And then as we nove to the right, the next to
| ast colum on that spreadsheet says total, and that's
equi val ent is equivalent to Colum R

JUDGE CLIFTON: Al right. So all the way over to the
ri ght hand side, not the last column, but the next to the I|ast
colum is R?

MR METZGER: Correct.

JUDGE CLI FTON: Thank you.

MS. ELLIOIT: Does that only apply to page 1?

MR, METZGER: That would also apply to page 5 and to
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Page 9.

JUDGE CLIFTON: Al right. W'Ill make those additions on
page 5 and page 9. Al right. Now, as you wal k us through
t hese points, | want you to renenber, M. Metzger, to, when you
get to the point that is nunber 1, | think the best way to
express that is just nunber 1.

MR METZGER: Very well.

JUDGE CLIFTON: And try to renenber at each one of themto
repeat what nunber it is. | think it helps in the transcript
to see we have started somet hing new.

MR, METZGER Are you ready to proceed?

JUDGE CLIFTON: | think so. Just a mnute. Yes, we are.

MR METZGER: (kay.

1. CDFA summary of pool ed pounds and conmponent pounds
whi ch incl udes pool ed pounds of butterfat, SNF, and dass 1
fluid carrier --

JUDGE CLIFTON: M. Elliott? Thank you.

MR METZGER. -- for California Cass 1, 2, 3, 4a and 4b by
month. That is colums C through R Al of that data is
direct from COFA. The next colum refers to --

2. Pounds of Class 4b protein = 4b SNF *

JUDGE CLI FTON: Start again, please, on nunber 2.

MR. METZGER  Pounds of 4b protein = pounds 4b SNF *
monthly protein to SNF ratio fromTable 1. (FMVD 30 anal ysis

of conponent |evels.)
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Moving to page 2. (Qbviously, the first to colums are
year and nonth, so point 3 pertains to the third col um.

JUDGE CLIFTON: And just so it's clear, point 3 in your
testinmony refers to the third colum in your table?

MR METZGER: On page 2, yes.

JUDGE CLIFTON: Al right.

MR, METZGER: Pounds of 4b other solids = pounds of 4b SNF
- pounds 4b protein.

Point 4 is the next colum. Pounds protein pooled =
pounds SNF pooled * nmonthly protein to SNF ratio from Table 1.

The next colum is 5. Pounds other solids pooled --

JUDGE CLI FTON: Now, again, just to be clear, the next
colum on your table is nunber 5 on your testinony.

MR METZGER |Is point 5. Pounds other solids pooled =
pounds SNF pool ed - pounds protein pool ed.

The next colum is point 6. Pooled butterfat percent =
total pounds pool ed butterfat/total pool ed pounds producer
mlKk.

The next colum is point 7. Pool SNF percent = total
pool ed pounds SNF/total pool ed pounds producer mlKk.

The next colum is point 8 Pooled protein percent =
total pool ed pounds protein/divided by total pooled pounds
producer m K.

The next colum is point 9. Pooled other solids

percent = total pool ed pounds other solids/total pooled pounds
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producer m K.

JUDGE CLI FTON:  Now, when you say the next columm is point
9, you don't nean for that to showin the transcript as .9, do
you?

MR METZGER | do not.

JUDGE CLIFTON:  You mean it to show as point, P-OI-NT, 9?

MR METZGER: Yes, ma'am

JUDGE CLI FTON: Ckay, good.

MR. METZGER  Very well. Then the next colums are FMMO
prices, which the colum heading that has Class | skim would
correspond to Col um AA and going under across to the right,
under that general heading of FMMO prices, the colum Cass 4
SNF woul d be col uim AH.

JUDGE CLIFTON: Ckay, |'mlost.

MR METZGER Al right. That .9

JUDGE CLIFTON: Wait, let me back you up. At what page of
Table 9 am | | ooki ng?

MR METZGER  Page 2.

JUDGE CLIFTON: Gkay. And am|l in the broad headi ng of
FMMO prices?

MR METZGER: Yes, ma' am

JUDGE CLIFTON: Al right. And which of those aml| in?

MR. METZGER The columm to the left of the broad heading
FMMO prices is titled Cass | skim That equates to colum AA

JUDGE CLI FTON: That equates to col unm 8A?
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MR METZGER |'msorry AA double A
JUDGE CLIFTON: Ckay. So Ms. Elliott, you and | w ||

put

Capital A Capital A above Cass | skimright about in the

m ddl e on page 2.

MS. ELLIOIT: Ckay

JUDGE CLIFTON: Al right. M. Mtzger, we do that on what

ot her pages in addition?

MR METZGER: It woul d be page 6 and page 10.

JUDGE CLIFTON: Al right. So we'll do that now. And

M. Vetne, you may approach, or do you want the m crophone or

to show ne?

MR VETNE: No.

JUDGE CLIFTON: Al right. Wuld you showthat to
M. Metzger and ask himif I can instruct accordingly?

MR METZGER Yes, you may.

JUDGE CLIFTON: Good. We'll mark all these now, before we

go further, so going back to page 2, we have marked AA

next colum we will mark AB; the next columm AC, the next

The

colum AD; the next columm AE; the next colum AF; the next

colum AG and the next colum AH. So that takes us through

every colum that's under the category FMVO pri ces.

MR METZGER: Correct.

JUDGE CLIFTON: M. Metzger, do that on page 2 and what

ot her pages?

MR, METZGER. Page 6 and page 10.
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JUDGE CLIFTON: kay. Gve us a mnute before you go on.
M. Metzger, you may resune.
MR METZGER: My point 10 on page 8 of ny testinony.
USDA Dairy Prograns announced prices for Cass | skim
Gass I, Il, I'll, and IV conponents, Colums AA through AH.
The next colum refers to point 11. Cass | receipts =
(pounds Class 1 fluid carrier = pounds O ass Arabic SNF)
JUDGE CLI FTON: Arabic what?
MR METZGER  Arabic 1.
JUDGE CLIFTON: And | think it mght help if you will start
11 again, please.
MR METZGER: Very wel .
Class | receipts = (Pounds Cass 1 fluid carrier +
pounds C ass Arabic SNF --
JUDGE CLI FTON:  Arabic what? 1?
MR METZGER  Arabic 1. Sone of --
JUDGE CLIFTON: Let's take it again fromthe top, so we're
on 11.
MR METZGER 11. dass | receipts = (O ass pounds, C ass
Arabic 1 fluid --
JUDGE CLIFTON: |I'msorry, let ne stop you.
MR METZGER: |'ve only got 31 points to go through.
10 -- I"'msorry -- 11.
JUDGE CLIFTON: If it will help, because you have the Roman

and the Arabic nunbers the way you want themin this, you don't
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have to read that part of it aloud.

MR METZGER. So in other words, it would be acceptable

only to make changes where M. Beshore's grenmins got ne?

JUDGE CLI FTON: Exactly. And | never called them

M. Beshore's gremins, his good friend M. English called

themthat. Al right.
MR METZGER: Al right. That wll make things nmuch
sinmpl er, thank you, your Honor.

Starting 11 again.

Cass | receipts = (Pounds Cass 1 fluid carrier +

pounds Class 1 SNF) * Class | skimprice per pound + (Pounds

Cass 1 butterfat * Cass 1 butterfat price per pound).

JUDGE CLIFTON: Al right. So just just explain to ne what

you have done here, in this 11.

MR, METZGER. | have calculated the Class | receipts on the

mlk that was pooled in California, for exanple, in that first

[ine, in January 2009, that is the Class 1 California mlk that

was pool ed, priced at the FMMO prices. |'mconverting
California product volumes to Federal Order val ues.
JUDGE CLI FTON: Thank you.
MR METZGER  The next columm, which wll be the |ast

colum on page 2, Class 1 location differential.

Class | location differential = pounds Class 1 mlk *

$1.97 wei ghted average Gass | differential.

Point 13 explains the weighted average d ass
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differential that | used in point 12.
Class 1 weighted average differential = (% dass 1

sales in -- |'|Il start that again.

Class 1 weighted average differential (Cass 1
Arabic, Cass Arabic 1 --

JUDGE CLI FTON:  You mi ssed your percentage, | think. So
agai n, your point 13 on page 8 of your testinony.

MR METZGER. Class 1 weighted average differenti al
= (% Cass Arabic 1 sales --

JUDGE CLI FTON: Let us make that change. M. Elliott?

MS. ELLIOIT: Cot it.

JUDGE CLI FTON:  Thank you.

MR METZGER: Northern California * $1.80 per hundredwei ght
+ %dass 1 --

JUDGE CLIFTON: Ms. Elliott?

MS. ELLIOIT: Yes.

JUDGE CLI FTON:  Thank you.

MR. METZGER: -- sales Southern California * $2.10 per
hundr edwei ght)

CDFA's M|k Pooling Branch reports dass 1

JUDGE CLIFTON: Ms. Elliott?

MS. ELLIOIT: Yes.

JUDGE CLI FTON: Thank you.

MR. METZGER  Sal es by region, and those data are included
as Table 11.
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USDA's Class 1 differential by County shows
Northern California to be in the $1.80 per hundredwei ght zone
and Southern California to be $2.00 -- per hundredwei ght shoul d
be added.
JUDGE CLIFTON: Al right. So you are saying $2.10/ CW?
MR METZGER: Yes, ma'am
JUDGE CLIFTON: Period. Al right. So just reading "and
Sout hern California" picking up fromthere, read that renainder
of that point 13.
MR. METZGER  And Southern California to be in the
$2. 10/ CWI' zone, Table 11.
Now, point 14 starts on page 3. Again, would be the
third colum fromthe left titled Class Il, refers to point 14.
Cass Il receipts =((pounds dass 2 SNF + pounds C ass
3 SNF) * Class Il SNF price per pound) + ((pounds Cass 2
butterfat + pounds Class 3 butterfat) * Cass Il price per
pound of butterfat)
The next columm, which will be 15. dass IIl receipts
= (pounds 4b butterfat, should be pounds C ass 4b butterfat
JUDGE CLIFTON: (Okay. So times is correct; is that right?
MR METZGER: Let's start fromthe begi nning.
JUDGE CLI FTON:  Ckay.
MR METZGER. Cass Ill receipts = (pounds insert the word
class --

JUDGE CLIFTON:. Onh. Al right. So all we're doing -- so,
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Ms. Elliott, are you with ne?
MS. ELLIOIT: Yes.
JUDGE CLIFTON: We're just inserting the word "cl ass"”.
M5. ELLIOIT: kay.
JUDGE CLIFTON: Al right. M. Mtzger?
MR. METZGER Class 4b butterfat * Aass IIl butterfat

price per pound) + (pounds Class 4b protein * Class IIl protein

price per pound) + pounds again class --

JUDGE CLIFTON: Al right. M. Elliott, are you there?

MS. ELLIOIT: Yes.

MR. METZGER: 4b other solids * Cass Ill other solids

price per pound)

JUDGE CLIFTON: Al right. And just to be sure, would you

pl ease re-read your point 15 on page 8?
MR METZGER  Very well.
Class Ill receipts = (dass --

Point 15. dass Ill receipts = (Pounds C ass 4b

butterfat * Cass Ill butterfat price per pound) + (pounds

GO ass 4b protein * Class |1l protein price per pound) +
(Pounds Cl ass 4b other solids * Class IlIl other solids pri
per pound).

Point 16, Next Columm, refers to the next colum

entitled C ass 4.

ce

Cass 4 receipts = (Pounds Cass 4a SNF tines Class 4

SNF price per pound) + (pounds class
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JUDGE CLIFTON: M. Elliott, are you there?

MS. ELLIOIT: No.

JUDGE CLIFTON: In 16, nearly the end of the first |ine,
there's a 4a but it needs the word Cass in front of it.

MS. ELLIOIT: Ckay.

JUDGE CLIFTON: So just starting fromwhat's in that
par ent heses, M. Metzger

MR METZGER: Very well. Pounds Cass 4a butterfat * C ass
4 price per pound butterfat).

And then the next colum is 17. That colum titled

Total. Total pooled receipts = sumof Cass I, dass |
| ocation differential, Gass Il, Cass Ill, and Cass IV
receipts.

The next colum, 18. The next colum is titled
Transportation Net. The transportation credits and all owances
used are the historical nonthly totals provided by CDFA in
Table 10. NAJ did not attenpt to recreate an estimate the
transportation credits as proposed in the Cooperative proposal.

Point 19, Fortification. Gves the colum titled
Fortification. The fortification allowance used is the
historical fortification allowance provided by CDFA

Next colum, Quota, Net of RQ@A, is point 20. Quota
prem um net of Regional Quota Adjuster was provi ded by CDFA

Next columm, MA Fee, is point 21. The Market

Administrator fee is priced at $750,000 per month. This tota
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reflects both the approximate nonthly cost of COFA's MIk
Pool ing Branch and the typical MA office assessment rate of
2 cents per hundredwei ght for menber mlk and a variabl e hi gher
rate for independent mlKk.

The next columm, Total, refers to point 22.
Total pool deductions = sumof transportation fortification
al | onance quota and MA fee.

The next colum, Net to Producers, point 23.

Net to producers = total pooled receipts - total pooled

deducti ons.

The next colum, Cass IIl Value is point 24.
Cass Il value = (pool ed pounds protein * protein price per
pound) + pool ed pounds butterfat * Class IIl butterfat price

per pound) + (pooled pounds other solids * other solids price
per pound)

The next colum, PPD total, is point 25. Pooled PPD
value = net to producers - Cass IIl value.

Next col um, PPD per hundredwei ght is point 26. PPD
per hundredwei ght = pool ed PPD/total hundredwei ght of pool ed
mlKk.

Now, in Table 12, we can nove to page 4.

JUDGE CLI FTON: (Ckay. Now, are you taking us to Table 12
or are we staying in Table 9?

MR METZGER. W are in Table 9. W can go to --

JUDGE CLI FTON: Were do you want us to go?
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MR. METZGER Let's continue, | think, let's continue to
work through Table 9. | think Tables 10 and 11 are fairly
sel f-expl anatory, and we can get back to them once we have
wor ked through the entire PPD calculation. | would rather do
that than junp back and forth, if that's okay.

JUDGE CLIFTON: Sure. So what page should | have open in
ny tabl es?

MR, METZGER: I n your tables you should be on Table 9,
Page 4.

JUDGE CLIFTON:  Ckay.

MR. METZGER  The columms fol |l owi ng year and the nonth.
The next three colums are Percent PPD-F;, Percent PPD-P; and
Percent PPD-CS, that refers to point 27.

The percentage of the PPD to be assigned to each of the
three conponents (butterfat, protein, and other solids) for
2009 through 2013 was obtained from anal ysis done by
Dr. John Newton and published by Dairy Mrkets and Policy
Information Letter Series, "Interpreting Proposed Language for
the California Federal MIk Marketing Order". NAJ cal cul ated
the percentages for 2014.

The next colum on Table 9, Dollars PPD Protein, refers
to -- references back to point 28.

Qops, | skipped a colum. The colum, Dollars PPD-F in
Table 9, refers to point 28 in ny testinony on page 9.

PPD val ue assigned to butterfat = total PPD value * percent PPD
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butterfat.

The next colum is point 29. PPD val ue assigned to
protein = total PPD value * percent PPD protein.

The next colum refers to point 30. PPD val ue assigned
to other solids = total PPD value * percent PPD other solids.

The next colum, Dollars PPD/ Per Pound Fat refers to
point 31. PPD per pound butterfat = PPD butterfat val ue/ pounds
pool ed butterfat.

The next colum refers to point 32. PPD for pound of
protein = PPD protein val ue/ by pounds pool ed protein

The next columm refers to point 33. PPD for pound
ot her solids = PPD other solids val ue/ pounds pool ed ot her
sol i ds.

The next columm, Producers Fat Dollars, is point 34,
Producer butterfat price = Cass IlIl butterfat price + PPD per
pound butterfat.

The next colum is point 35.

Producer protein price = protein price + PPD per pound of
pr ot ei n.

The next colum is point 36. Producer other solids
price = other solids price plus PPD per pound of other solids.

The next colum that is titled Percent F + 2 SDis
point 37 in the testinony. Percent butterfat + 2 standard
deviation = pool butterfat percent + (2 * 0.29).

Next columm is point 38, percent protein + 2 SD =
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protein pool protein percent + (2 * 0.16).
The next colum, Percent Qher Solids + 2 SD = pool ed
ot her solids percent + and that should be a plus not an equal.
JUDGE CLIFTON: Al right. So Ms. Elliott, we're on page 9
of the testimony, we're in nunber 39, nearly at the bottom and
nearly at the end of that line there's an equal before a
parent heses. And we're going to change the equal to plus.
M5. ELLIOIT: kay.
JUDCGE CLIFTON. So 39, again. Percent other solids + 2 SD
= pool ed other solids percent + (2 times 0.09)

And col um 40, PPD per hundredwei ght + 2 SD = ((percent
butterfat + 2 SD * PPD per pound butterfat) + (percent protein
+ 2 SD * PPD per pound protein) + (percent other solids + 2 SD
* PPD per pound other solids))/hundred.

Now, before | go on with ny testinmony, let's refer
quickly to Tables 10 and 11. Table 10 is the transportation
al owance and credits. This information is direct from CDFA
There is no NAJ anal ysis done on this, it's sinply the data set
that which used in Table 9 for the PPD cal cul ation

Table 11, dass 1 sales, also cones direct from CDFA
It shows Class 1 sales in Northern California and
Southern California. NAJ analysis starts about two-thirds down
the page with a rowthat is titled Northern to Southern ratio,
where | calculated the Northern, the sales in

Northern California to Southern California for each year, 2009
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through 2014. | did an overall average ratio of those six
years, then incorporated USDA's Class | differentials for
Northern and Southern California, and that's where | cane up
with the weighted average of $1.97 per hundredwei ght, which was
used in the Class 1 differential calculation back in Table 9.
Al right?

JUDCGE CLI FTON:  CGood.

MR, METZGER: Very good. Restarting testinony on page 10,
at the top

NAJ's analysis found the PPD to be negative 46 out of
the 72 nonths, or nearly two-thirds of the nonths included.
The average nonthly PPD is -$0.27 per hundredwei ght. Wen the
PPD is distributed across conponents, as requested in the
Cooperatives' proposal, the average nonthly PPD is -$0.03 per
pound of butterfat, -$0.05 per pound of protein, and negative
| ess that $0.01 per pound of other solids. The analysis
determ ned that the PPD woul d average -$0.31 per hundredwei ght
for higher conponent mlk that (+2 SD)

As outlined and docunented earlier in this testinony,
changing California's regulated mlk pricing to be based on
protein and other solids, instead of SNF, will send producers
t he proper economc signal to increase their protein
production. However, the proposal to distribute the pool's PPD
val ue to conponent values will partially negate the incentive

to increase conponent production. Gven that PPDs will be
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negative nearly two nonths out of every three, conponent val ues
to producers will be discounted two-thirds of the tine.
Furthernore, the Cooperatives' proposal that the PPD be
apportioned anong the conponents relative to their value in the
total Cass IlIl value, results in the | argest negative PPD

val ue being assisted to the nost val uable conponent. Econom c
convention and | ogic would be to incentivize production of

ml k's nost val uabl e conponent not to apply the |argest

discount to its price. In addition, higher conmponent mlk
represented in this analysis by mlk that is tw standard
devi ati ons hi gher than average m |k on a per hundredwei ght
basis will be discounted nore than average conponent mlk, even
t hough the higher conponent mlk provides greater benefit to
the California dairy industry.

NAJ urges the Secretary to reject the proposal to
assess the PPD value to m |k conmponents, because PPD's will be
negati ve nost nonths. Production of mlk conponents shoul d be
incentivized in California, and this PPD proposal wll,

i nstead, dis-incentivize proponent production. Instead, if an
FMMO i s recommended for California, the PPD should be

cal cul ated and distributed to producers on the basis of

hundr edwei ghts of m |k pooled, as it is done in the other

FMMO s utilizing nultiple component pricing.

Cooperatives Proposal for Pool Plant Provision
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NAJ opposes the Cooperatives' proposal to classify al
plants in the marketing area receiving G ade A mlk, as poo
pl ants.

First, while the Cooperatives' proposal provides
exemptions for certain ass | plants, simlar exenptions are
not proposed for manufacturing plants. Specific pooling
exenptions are proposed for producer-handlers with | ess than
3 mllion pounds of Cass | distribution per nonth, and ot her
Cass | plants with route distribution | ess than 150,000 pounds
per month. These sane O ass | exenptions exist in the other
FMMO s. However, the Cooperatives' proposal does not provide
exenptions for any manufacturing plants. Such exenptions are
not needed in the other FMMO s because pool i ng manufacturing
mlk is optional, and any nanufacturing plant, regardl ess of
capacity, can sinmply out not to pool their mlk. NAJ believes
that at a mninum the California FMMO shoul d provide
exenptions frompooling to manufacturing plants that neet the
sane milk source and nonthly volune criteria as exenpted
G ass 1 plants.

NAJ proposes that producer-owned manufacturing plants
processing less than 3 mllion pounds of ml|k per nonth of only
their own mlk, and any manufacturing plant processing |ess
t han 150, 000 pounds of m |k per nmonth, be exenpted from
pooling. Due to FMMO price fornulas that set the Class | price

as the higher of the advanced ass IIl or IV price, the
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regul ated price for dass | mlk is higher than the regul ated
price for manufacturing m |k nmost nonths. NAJ believes that if
some of the marketing area's plants with the highest mlKk
value -- I'msorry, |I'll start that sentence again

NAJ believes that if some of the marketing area's
plants with the highest value mlk Cass | warrant exenption
frompooling, the sane pooling exenption should be provided to
manufacturing plants nmeeting the same criteria as the exenpted
G ass | plants.

NAJ's second objection to defining all plants in the
mar keting area as pool plants is that this provision does not
exi st, and has not been proposed in any other FMMO. In the
other FMMO s, manufacturing mlk is incentivized to be pool ed
in order to receive the order's PPD s, which are positive the
vast majority of nonths. About ten years ago, depooling
manufactured m | k becane problematic in some FMMO S because
manufacturing plants had the option to depool all their mlk
for any nonth that an Order's PPD was negative and then
i mredi ately reassociate all their mlk with the pool the
following nonth if the PPD becanme positive. This issue was
addr essed by amendi ng FMMO pool i ng provisions. The approved
changes did not reclassify all plants in the marketing area as
pool plants, and, in fact, that option was not part of any
hearing proposal. Instead, FMMO provisions were changed to

restrict how much mlk a manufacturing plant could pool in a
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given nonth to be based on a percentage of the mlk the plant
pool ed the previous month. The revised pooling provisions

i ncentivized manufacturing plants to pool a significant anpunt
of their mlk in the occasional nonths that PPD s were
negative. \Wile manufacturing plants and the producer

suppl ying those plants stand to make noney by depooling mlk in
nonths with negative PPD's, the strict repooling provisions
nean the plants and producers wll forego PPD revenue the
foll ow ng nonths when PPD's are likely to be positive. NAJ
supports inplenenting pooling provisions and restrictions
simlar to those in other FMMJO s for a California FMVD

The ability to depool mlk also serves a vital role in
bal ancing the m |k supply. To quote a long-time col |l eague and
friend of the dairy industry, Ben Yale, "In order for there to
be enough mlk all of the tine, there needs to be too nuch mlKk
sone of the time."

NAJ' s analysis found PPD to be negative 46 out of the
72 nonths for -- whoa -- | went backwards instead of forwards.
Strike that. Let's go to 12 instead of 10, page 12 instead of
10, shall we? Thank you. Excuse ne.

Sonme manufacturing plants exist primarily to bal ance
the mlk supply during the times of too nuch mlk. These
plants run at full capacity only part of the year when mlk
supply out paces conventional processing capacity. The rest of

the year, these bal ancing plants operate on reduced schedul es
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or may shut down entirely. Due to their irregular processing
schedul es, their cost, and therefore, their nmake all owances,
are greater than those of manufacturing plants that can run at
full capacity nearly all the tine. These balancing plants can
of fset their higher costs by purchasing mlk for |less than
class val ue when surplus mlk is abundant. The Cooperatives
proposal requiring all plants to be pool plants, elimnates the
option for below class sales and will greatly hinder, if not
elimnate, the ability of balancing plants to be conpetitive.
The elimnation of these balancing plants will lead to

i ncreased disorderly marketing by requiring mlk to be haul ed
farther to find processing, avail able processing capacity, or

even an increase of mlk being dunped.

Dairy Institute Proposal for Cass IIl and IV Prices

Put a caveat in here in that | appreciate that the
Dairy Institute has not put in a proposal yet, but this
testinmony is based on their proposal that was submtted as part
of the hearing request, so NAJ is anticipating that this wll,
i ndeed, be part of their proposal presented. Back to ny
prepared testinony:

Different price formulas between orders can, and do,
lead to disorderly marketing. The regulated prices in the
three FMMO s in the Southeastern United States, Orders 5, 6,

and 7, are based on fat and skimval ues, while the surrounding
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FMMO s are based on nultiple-conmponent pricing. NAJ observes
m | k movenent into and out of Orders 5, 6, and 7 based on its
conponent |evels and conmponent prices instead of serving market
needs or to pronote marketing efficiency. In the overlapping
m | k sheds serving the three Sout heast markets which use
fat-skimpricing, and the neighboring Sout hwest, Central,
M deast, and Northeast narkets, which use nultiple conmponent
pricing, incentives are created by regul ation rather than
the -- should insert a word "the" so I'lIl start that sentence
agai n.

In the overlapping mlk sheds serving the three
Sout heast markets which use fat-skimpricing and the
nei ghbori ng Sout hwest, Central, M deast, and Northeast nmarkets
whi ch use nul tipl e-conmponent pricing, the incentives created by
regul ation, rather than efficiency can be significant.

JUDGE CLIFTON: Al right. W'Ill be happy to insert that
“"the". Page 12, in the mddle of the page, we'll insert the
word "the" just between "pricing,"” and "incentives".

MR. METZGER  High-protein m |k produced in the Southeast
market or in the nearby mlk shed is encouraged by
nmul ti pl e-conponent pricing to be nmarketed to maxi m ze conponent
income. This draws available mlk away fromfluid use in the
Sout heast market, aggravating the deficit production that
characterizes those markets. Conversely, low solids mlk in

the common m |k shed is encouraged by fat-skimpricing to be
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mar ket ed under the Sout heast milk order pools, because greater
revenue i s avail abl e under a pricing plan that does not account
for less value in low protein producer mlk. These narketing
patterns, created by regulatory incentives, come at the expense
of marketing efficiency.

Est abl i shing unique price fornulas for a California
Order, which may, in turn, set precedence for other FMMO s,
hol ds the potential for simlar and efficient m |k novenent
sinply because of differences in regulated price forml as,
rat her than market need, market value, or market efficiency.
Therefore, NAJ finds the Dairy Institute proposal which woul d
establish price formulas for Class IIl and IV mlk that would
be specific to a California order, to be problematic.
Producers and processors in every FMMO can cl ai m production
mar keting, and manufacturing conditions in their marketing area
that are unique to their order. Establishing separate price
fornulas for a California Order would set a precedent that NAJ
expects will be lead to other Orders unique price fornulas for
their Orders, nost probably starting with the Pacific Northwest
and Arizona Orders, given their proximty to California and
their conpetition for simlar narkets.

The issues of price discovery and nake al | owances may
wel | need to be updated, and perhaps even regionalized. An
eval uation of a national surface map for mlk used for

Cass Il and IV products nmay be in order. Any such analysis
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shoul d include exported mlk solids, given that exports account
for 15 percent of mlk solids produced nationally, including 30
percent of the mlk solids produced in California (Table 12).
NAJ believes these issues are best addressed through a hearing
covering all FMMO s and not one individual order basis. Should
the Secretary recomend an FMMO for California which includes
Cass IlIl and IV price fornulas specific to the order, NAJ
suggests a delay in inplenentation of a Final Order until USDA
can convene a national hearing covering the other Orders, to
afford themthe same consideration granted to California.

Real quick, Table 12 is the sinplest table in this
whol e exhibit. It sinply is the calculation showng that in
2013, U.S. mlk solids exported at 15.5 percent, the source of
that is the National M|k Producers' Federation, then the NASS
USDA statistics published by California Ag Statistics, reported
that 40 percent of the dairy exports canme fromCalifornia, and
we have al so established in this hearing that approximtely 20
percent, 21 percent of U S. mlk production comes from
California. So 15.5 percent of U S. milk solids exported,
times 40 percent dairy exports comng fromCalifornia, divided
by 21 percent, of U S. mlk production from California, |eads
us to 30 percent of California mlk solids being exported. Al

right?

Headi ng, and what we have all been waiting for:
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Concl usi on

| npl erentation of FMMO pricing in California wll

provide a stronger price signal to produce protein than the

current CDFA pricing. However, as outlined in this testinony,

NAJ finds to be problematic, parts of the Cooperatives'

proposal dealing with PPD cal cul ati ons and pooling, and the

Dairy Institute proposal requesting unique price formnulas

Cass Il and IVmIK in a California order.

for

Seeing that there are no questions, | wll step down.

JUDGE CLIFTON: M. Beshore, would you like to begin t
questioning of M. Metzger? M. Vetne, would you?

MR. VETNE: May | introduce a point of order?

JUDGE CLI FTON: Ch, adm ssion of the exhibits?

MR. VETNE: Exactly.

JUDCGE CLI FTON: Thank you. M. Vetne, | really do
appreciate your participation in here. Al right.

I's there, does anyone w sh to question M. Metzger
bef ore determ ning whet her you have any objection to the
admi ssion into evidence of Exhibit 81, his testinmony? No
Are there any objections of the adm ssion into evidence of
Exhibit 81? There are none. Exhibit 81 is admtted into
evi dence.

(Thereafter, Exhibit 81 was

received into evidence.)

JUDGE CLIFTON: Wth regard to Exhibit 82, the tables,
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anyone wish to question M. Metzger before determ ning whether
you have an objection? No one. |Is there any objection to the
adm ssion into evidence of Exhibit 82? There is none.
Exhibit 82 is admtted into evidence.
(Thereafter, Exhibit 82 was
received into evidence.)
JUDGE CLI FTON:. M. Beshore, would you like to begin the
questi oni ng?
DI RECT EXAM NATI ON
BY MR BESHORE:
Q Marvin Beshore.

Thank you, your Honor, and thank you, M. Metzger. You
are in a very select group of persons with your nmastery of
conponent pricing values in the industry, and | appreciate your
contribution of that talent to the record here --

A.  Thank you.

Q -- and your testinony and exhibits. So | just got
questions on a nunber of, nunber of things, a number of areas.

First of all, can you tell us, you know, for this

hearing, a little bit about National Al-Jersey -- alittle bit
nore about National Al-Jersey? |Is National All-Jersey a
participant in any capacity in the California market in terns
of marketing mlk or being involved in negotiating contracts
for sales of mlk?

A No, we are not.
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Q Ckay. You have about a hundred, nearly a hundred
menbers in California, let's say. Do you know -- do you know
their affiliations with other organizations in California?

The reason | ask is this. Gay? So we have got three
proposed, three, the Cooperatives, the three | argest
Cooperatives, representing 75 percent plus of California's mlk
production are the proponents of Proposal 1. The free-trade
associations of dairy farmers in California, California Dairy
Canpai gn, Western United Dairymen, and MIk Producers Council,
have all testified in support of Proposal 1 as well. Wuld
your hundred menbers be nenbers of those groups, either the
trade associ ations and/ or the cooperatives?

A. | can safely, | can't nanme particular nmenbers to
particular groups, but | amconfident that we have nunbers,
National All-Jersey, has menbers in California who are also
nmenbers of all six of the organizations you quoted.

Q Ckay. So is National All-Jersey supporting a Federa
M1k Marketing Order for the State of California?

A Yes.

Q Ckay.

A. Because of its pricing incentive, it's beneficial, we
believe, to all.

Q Ckay. Thank you. Now, let's talk about some of the
particul ars.

You know, | am not sure which exhibit it is here, but
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Cass 1 pricing, California's got this fluid carrier pricing
whi ch shows up on one of your exhibits, but you are famliar
wth that, | assune.

A. Not really with the Cass 1 fluid carrier pricing. The
reason that is it isinny testinony is in order to calculate
total pounds of Cass 1 mlk, that being Cass 1 -- California
Cass 1 SNF plus California Class 1 fluid carrier.

Q Gkay. So maybe you have haven't analyzed this and
can't answer this question, but let ne just throwit out. It
appears that one of the inpacts of having a fluid carrier
which is basically pricing a portion of the value, roughly, |
think it is 75 percent or so, skimvalue of Class 1 just on a
straight volune basis. You understand that, right?

A R ght.

Q Ckay. So one of the effects of that is that it
deval ues the solids value in Cass 1, whether solids not fat,
protein, whatever. Devalues, depreciates the portion of
Cass 1 value that is reflected in the solids prices. And |
wonder if you have any thoughts about that from you know,
national -- fromyour perspective as pronoting valuation of,
you know, the solids in mlk?

A No, | really don"t. | can't provide any specific
anal ysis on that.

Q Ckay. So you haven't really |ooked at that?

A. No, | have not.
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Q You haven't prepared, for instance, the price of solids
under that fluid carrier system both presently in California
and in the Dairy Institute proposal, that the price of Class 1
solids, for instance, are less than the price of dass 2
solids, Class 3 solids, Cass 4 solids?

A. | have not |ooked at that.

Q Let nme ask you then, about the PPD concern. So as you
indicated in your testinony on page 1, under an FMMO, the price
per protein, which is presently included in SNF in California
systemat $1.22 a pound, would increase to $2.94 under an FMVD

for the five or six-year period?

A. In that six-year tinme period, yes.

Q Gkay. And your analysis in, what is it, Exhibit 107?
A.  PPD analysis is Table 9.

Q Table 97?

A Yes.

Q Ckay. The PPD analysis in Table 9 basically shows that
instead of the protein price under the Cooperatives' proposal,
instead of protein price being $2.94, it would be $2.91,
correct?

A. | believe it would have been $2.89. It was a nickel
di fference.

Q $2.897?

A, Yeah. The butterfat price difference was three cents.

Q Ckay. So if it were the case that when you did the
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anal ysis of how this worked out, nore nonths showed a positive
PPD than a negative PPD, it would actually be on, the protein

val ue woul d have been on the plus side. That is, it wuld be

greater than $2.94, correct? | nean, in the nonths where the

PPD is plus, the protein value is greater than $2.94; correct?
In your analysis?

A. In the nonths that the PPD is correct, the PPD woul d
add to the protein val ue.

Q Ckay. And --

A. In the one-third of the nmonths where the PPD is shown.

Q Right. But that would be a good thing, from your
per spective.

A. It would be even better if they were positive
two-thirds of the tinme.

Q Ckay. But -- but, | mean, you have testified it's
positive a great majority of the time the rest of the system
but it is pretty obvious they are not going to be positive a
great mgjority of the tinme in a California Federal Oder,
correct?

A, That's correct.

Q Gkay. So basically since they are mnus, you woul d
rather see it priced on, you would rather see that m nus val ue
priced on a fat-skimbasis than, or just a straight vol une
basi s?

A, Just a straight volune basis, as is done in the other
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Federal Orders, yes.
Q So what works your way you want it on protein, and when
it doesn't, it's better to have it on fat-skin?

A.  On vol une.

Q On volume, I'msorry. Correct?
A. Correct.
Q Let's talk about pooling a little bit, or maybe -- so

there are two issues regardi ng pooling.

JUDGE CLIFTON: I'msorry, | want to go back to your
question, M. Beshore.

M. Metzger, you are not advocating a different system
for the nonths --

MR METZGER: |'m not.

JUDCGE CLIFTON: Right. So the predicate to M. Beshore's
question was a little msleading, suggesting that in the nonths
where it was to the advantage of the Association, they wanted
it to be different.

MR. BESHORE: | guess | neant if it were to the advantage
the mpjority of the months, | think they would support.

MR METZGER If it were, if it were to the plus side the
majority of the nonths, it would incentivize protein production
for all California producers.

MR, BESHORE: (Ckay.

BY MR BESHORE:

Q And you woul d support that?
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A. | would support that.
Q ay

A. But since it is negative, it is goingto

di s-incentivize, and actually butterfat production, and that's

not to the benefit of the California Dairy Industry.

Q Ckay. The differences of, you know, five cents a pound

protein and three cents a pound butterfat, by your cal cul ations

in Table 9?

A. That is correct.

Q kay. So on pooling and | think -- | think you had two

i ssues there, one is the, you have the exenpt plant or
producer-handl er --

A, Yes.

Q -- perhaps situation, the other is inclusive pooling or

mandat ory pool i ng?
A Yes.

Q So if we can separate those out. You are not, int

erns

of the request to exenpt small manufacturing plants, there's,

that doesn't, the |anguage for producer-handl ers or exempt
plants in other Orders doesn't provide that now, correct?
A. Correct. And it doesn't need to because snall-sca

manufacturing plants woul d not be, are not required to be

e

pooled. If they opt not to be part of the pool, they sinply

opt not to be part of the pool.

Q Rght. But they can opt to be part of the pool now.
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A. By neeting the qualifications as far as touch base
days, diverting percentages, etcetera, they do have to neet
criteriain the other Oders if they want to be associated with
t he pool .

Q Correct. And they would, and I know a |lot of artisan
cheese plants in other Orders that just make a portion of their
mlk into cheese, or |like to be pool producers. Isn't that a
conmmon t hi ng?

A I'msure that it happens on the artisan cheese makers,
sone may choose to associate themwith the pool. | have no
i dea what percentage of such plants that represents.

Q Gkay. So how would you expect that, how would you want
that to work in California?

A In California, at a mnimm the small-scale
manuf acturing plants that neet the same criteria as exenpted
Cass 1 plants, should also be exempted, is our position. So
i f you have got someone who is, as | read the proposed
| anguage, if you have got soneone that's mlking 30 cows and
converting all their mlk into artisan cheese, they don't
bal ance, they require no bal ancing and they provide no
bal ancing to anyone else. As | read the |anguage, that plant
wll be a pool plant in California, even though it woul d be
bel ow the, even though if that plant were distributing fluid
mlk instead of artisan cheese, they would be exenpted because

it would be | ess than 150, 000 pounds of m |k
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Q Correct. But if they are less than 150,000 pounds and
they make all their mlk into cheese, they are just not part of
the pool, right?

A, That would not be ny interpretation as the co-op
| anguage as proposed, that all plants are pool plants, with
exception, with exenptions provided for certain Class 1
processors, but | don't see where those exenptions are provided
for manufacturing plants.

Q So you are looking for that in the exenpt plant
category?

A | am at a mninmm

Q (Gkay. GCkay. Now, with respect to, wth respect to
pooling. First of all, your analysis in Table 9 of negative
PPD s and such, didn't do any analysis of class, of the
incentive in the California FMMO for Class 4 or Class 2
depooling, right? You were just |looking at the dass 3 issue

W th respect to negative PPD s and depooling?

A. I'"'mnot sure | understand your question, |'msorry.

Q Well, when we |look at -- when you cal cul ated that 46
out of 72, well, a negative PPDis one way to | ook at when
there's an incentive to depool Cass IlIl mlk, right?

A Yes.

Q ay.
A. In the other Federal Orders, yes.
Q

In the other Federal Orders, and woul d be the sane here
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if that option was avail abl e?

A, If it were avail able, yes.

Q (Gkay. But that doesn't -- that doesn't nake any
cal cul ation of whether Class 2 or Class 4 plants would want to
depool if they coul d?

A. | did not analyze that, that is correct.

Q Ckay. That's what |, that's what | tried to get out
that first question, which wasn't very good.

If you were to analyze that, just fromyour experience
in other orders, and the way this one works in ternms of the
quota, and ot her deductions that come off the pool, there's
certainly times when Cass 2 and dass 4 would want to depool,
woul dn't you agree?

A.  There may be, those times may exist, yes.

Q Ckay. As they do in other Oders now?

A Yes.

Q So that would mean, would it not, that there would be
ina California Order, essentially not just two-thirds of the
time, where Cass 3 would want to depool, but you would have
even depooling even hi gher percentage of time when you | ook at
G ass 2 and O ass 4 data?

A.  Per haps.

Q There's sone question in your mnd there.

A Wll, I don't want to say absol utely because | have not

anal yzed it.
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Q But in other Oders where we don't have the additiona
factor that |leads to greater, nore negative PPD s here, that's
what you have anal yzed, in fact, you have done a really good
job at analyzing that because you put the MA fee in there as
wel|l as the fortification allowance and chargeabl e al | owance
going in there. | appreciate that.

Since in other Federal Oders that don't have those
negati ves before the PPDis calculated, Class Il and Cass IV
presently depool, isn't it absolutely certain that there would
be times in California that they woul d depool ?

A Yes.

Q Gkay. D d you do any, so in opposing the inclusive

pooling when it comes to Class |11, you want producer supply in

these Class Il plants to be able to keep their protein value

when it is higher than pool price -- correct -- by depooling?
A If the mlk is -- essentially that would be correct. |

nean, if the mlk is depooled, then there is no required
regul ated mninumprice to be paid on those m |k conmponents.

Q And that's the reason why peopl e depool ?

A Exactly.

Q Gkay. They want to keep all the value for thensel ves
and not share it with the pool, right?

A Right. And that's why in the other Federal Orders,
when depool i ng becane a problemsix, eight, ten years ago,

amendnents to the Orders were made so that yes, you could stil
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depool your manufactured mlk, but the process to get it
reassociated with the pool was limted to |ike 115 percent of
your previous nonth's pooling. So if you saw a "wi ndfall", by
depooling mlk in a particular nonth with a | arge negative PPD
you had to tenper your decision with potential that you woul d
be foregoing positive PPD's in the ensuing nonths because of
the restrictions on the anount of mlk you could reassociate
w th the pool

Q kay. But you haven't done any anal ysis here given
quota, transportation pool, MA fees, all the factors that you
have put into your table? You haven't, which don't exist in
ot her Federal Orders, you haven't done any analysis to see
whet her a repooling limtation of 115, or 25, or 35, whatever
it is, to see whether repooling limtation wuld actually work
in this marketplace with the utilizations and all the other

factors that go into this pool?

A. | have not anal yzed that.
Q That's all | have right now. Thank you very nuch,
Eri ck.

JUDGE CLI FTON: Who next has questions for M. Metzger?
Ms. Wulin?
CRCSS- EXAM NATI ON
BY M5, VULIN:
Q Good nmorning, M. Metzger.

A.  Good norni ng.
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Q So | have sone questions.

JUDGE CLI FTON: Just state your nane, please.
M5. VULIN.  Sorry, Ashley WVulin.
BY M5. VULIN:

Q So | kind of want to go through and nake sure
under stand everything that you have been presenting, as it is
incredi bly complex. Just a sinple question on page 1 of
Exhibit 81, which is your testinmony. Wen referring to other
solids, are those -- what are the other solids?

A, The other solids is primarily the lactose in mlk, also
consists of sone mneral content. Essentially, it is any, as
the name inplies, it's any solids in the mlk, excepting
protein and butterfat.

Q And in all Federal Oders, is that considered all those
kind of catch-all categories, those aren't broken out?

A, Qher solids is not broken out into subcategories.

Q Now l'mon page 3 of your witten testinony. At the
very top you discuss the Van Slyke Cheese Yield Fornula. Wo
is Van Sl yke?

A. The fella who invented this cheese yield fornula.

Q Do you -- where did this cheese yield formula cone
fron?

A, CGolly, now you are pre-dating ny invol venent wth
National All-Jersey. | could Coogle it.

Q Is it a generally accepted --
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A It is a generally accepted formula throughout the
industry for many, many, nmany years. The yield fornmnul as
predict the yield of cheddar cheese, specifically, generally a
38 percent noisture.

Q And then just below that you discuss a true protein
What's a true protein and howis that different than the other
types of protein that you have described? The crude protein in
the statenent?

A, For along tine the industry relied on the testing
equi pment in the industry neasured what was referred to as
crude or total protein, which also included the non-protein
nitrogen that was in the mlk. And when the non-protein
nitrogen is not beneficial to cheese yield, the true proteinis
nore representative of the casein that's inthe mlk that is
captured in the cheese making process. And so, as testing
equi pnent becane nore sophisticated and was able to neasure
nore of the casein in the mlk, then that's what becane the
i ndustry standard, and the difference between the two is
outlined is 0.19 percent, fairly consistent across mlKks.

Q So throughout your testinony when you are referring to
protein, are you referring to true protein or basic? Wat's
the better termfor not true but not --

A, Right. Crude protein and, yes, everywhere in ny
testinony where | refer to protein it is true protein, except

for where | specifically designate crude protein.
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Q And crude protein is the international standard for
anal yzing the protein content?

A. At least for the international, for basing
international trade on skimm |k powders.

Q So now I'mon page 4 of your testinony, the bottom
paragraph. So in this paragraph you discuss that SMP and WP
production was 15.7 percent of total production in 2009, it
grew in 2013, and then declined in 2014. What was driving
t hese changes?

A Primarily the export market. Virtually all SMP and WWP
is made for the export market, and in 2013, that market was
very strong, and so there was quite an incentive to produce
those products. |In 2014, international market for those
products declined so production of those products declined
al so.

Q So in looking at Table 6 of Exhibit 82 where you go
t hrough the production, this is driven, if not just by U S.
pricing nodels, but by international prices and the commodities
as sold in the international nmarket?

A Yes, they play a strong role in that, in production of
t hose products.

Q Sonowl'mon page 5. So here you list out steps 1
through 17. Just generally to summarize, these steps show how
skimm |k powder is made and priced; is that correct?

A.  Not necessarily priced, but it is a proof, it is a
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proof of concept that higher-conponent mlk will yield higher,
w || have greater yields of skimmlk powder. And that is
because skim m | k powder is protein-standardized. And so what
Is shown in the colum average mlk, shows that when you take
producer mlk, separate out the skim or separate out the cream
to a level of 40 percent butterfat, that creamis going to be
sick by default, is going to be 40 percent butterfat, 60
percent skim But when you take, nmake the creamfromthe
producer mlk, the skimportion of that creamis going to take
with it some solids nonfat and sone protein, making those
conponents not available in the overall skimportion of the
mlk to manufacture nonfat dry mlk and skimm |k powder. So
when you are manufacturing skimm |k powder and you want to
project your yields, you have to account for the amount of mlKk
solids that are going to be, shall we say, siphoned off with
the cream along wth the butterfat that obviously goes wth
the cream

Q And the process for doing that is standardized.
There's no way to capture nore of that butterfat or |ess?

A Wll, if you want to get really conplex, we could get
I nto manufacture handl er

Q | don't want to get that conpl ex.

JUDGE CLIFTON: Al right. So nobody could hear either of
you in that exchange. So let's have M. Metzger finish his

sentence about if you want to get really conmplex --
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MR METZGER If you want to get really conplex, we could
have gone into the analysis of making skimmlk powder when the
fat is taken of f as anhydrous mlk fat, which would, which is
99 percent butterfat, |eaving much nmore skimto nake
manuf actured, to manufacture skimmlKk.

We have gotten to, for a proof of concept, | thought
this was sufficient.

M5. VULIN. And | apologize for interrupting. | think I
was trying to avoid going too down into the conplex aspects of
it.

BY M5, VULIN:

Q So nowl'mon page 6 of your witten testinony. And in
the first, I -- the second paragraph, | have a question. Wo
pays the fortification costs for fortifying mlk?

A, The extra solids that go into the Cass 1 product are
paid for by the processor. However, there is additiona
handling required at the processor level in order to add those
solids to the fluid mlk, and so there is a fortification
al | owance credited back to the processor for their cost of
handl i ng the condensed skimin order to bring the producer mlk
up to the solids level required by State of California
m ni mumns.

Q Does mlk, sol'min your third paragraph now and you
say, "Producer mlk that is higher in protein is also higher in

SNF and requires less fortification to meet the California
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fluid mlk standards."

Does SNF and protein in mlk nove up and down in
conjunction or can they, can they exist and nove independently
of each other?

A. The primary variable in SNF is protein. Oher solids,
if we refer back to Table 1, the analysis fromthe Order 30
FMMO of fice on the annual summary they put out on conponent
| evel s in producer mlk, the standard variation of other solids
is much |l ower than the standard variation of protein. And
protein and other solids conbine to nake SNF, so the prinary
variation in SNF is going to be the protein content of the
m K.

Q So --

JUDGE CLIFTON:  So, in answer to her question, then they do
move up or down together or not?

MR, METZGER: Yes, they do.
BY M5. VULIN:

Q But not a perfect ratio since other conponents affect
t he SNF?

A. Correct. There is sonme variation in other solids, in
the other solids portion of mlk, soit's not going to be a
perfect correlation, but it is highly correlative.

Q Wiat -- what creates the protein content in mlk?

Li ke, what factors go into increasing or decreasing protein

yields to the cow?
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A, To the cow? Her genetics, the feeding reginen, the
weather. Protein tests generally are depressed in hot, humd
weat her. | would say those would be the primary -- the primary
movers.

Q So there are costs that go into producing higher
conmponent milk in terms of the breed and the feed?

A Well, the main variable cost would be the feed. There
are strategies to feed for higher protein content of mlk. As
far as, you know, and those results would be nore i medi at e.
The genetic changes in a herd would take | onger term but, yes,
any, you know, prime, nost of the dairy cattle in the
United States are bred via artificial insemnation, and in
sel ecting genetics for use in your herd you can select for
increased protein content, it's one of the many variable
genetic selection tools that are available to producers.

Q Sonowl'mat the top of page 8, which is the beginning
of your highly inpressive 40-part fornmula. So tell nme if this
summary is correct. So this fornula essentially shows what
nont hl y PPD woul d have been if the Cooperatives' proposal had
been in place? |Is that what you are show ng here?

A. It actually does two things, actually maybe perhaps
three. What it does is it takes the mlk pooled in the
California Order and applies Federal Order pricing formlas and
val ues to that pooled mlk and conponents. Then, using the PPD

process that exists in the other nultiple conponent orders, it
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cal cul ates what the PPD would be in the other conponent orders.
Then, the next step, it applies the Cooperatives' proposal on
PPD cal cul ation to those sanme pool values and shows what

those -- shows the results of the Cooperative proposal, PPD
proposal. And then, lastly, | added in, | analyzed mlk that
woul d be two standard devi ati ons on conponent |evels higher
than average mlk to show what the PPD would be on -- would
have been on hi gh conponent mlKk.

Q Ckay. And the PPD relates to the protein because the
protein affects what your PPDis, correct?

A Wll, it is, it is a factor in that the protein val ue
inpacts the Class IlIl value, and the Class Ill value is the
base val ue fromwhich the PPD is calculated. The PPDis
cal cul ated on, using the relative values of pooled Class I, 11,
and 1V mlk to the value of pooled Cass Il mlk. And so
protein being one of the three drivers of Cass Il val ue.
Protein does inpact, protein values can inpact the PPD.

JUDGE CLI FTON: What are the other two drivers?

MR METZGER O Cass Il value?

JUDGE CLI FTON:  Yes, please.

MR METZGER Butterfat and other solids.

JUDGE CLIFTON:. On, okay. So it is no different from any
ot her place we're tal ki ng about PPD?

MR METZGER  Correct.

JUDGE CLI FTON:  Ckay.
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BY M5, VULIN:

Q Nowl'mon page 9, but still looking at this formula,
and |"'mon step 27. So here you said you obtained sone of your
data from Dr. John Newton in a paper published in, by
Dairy Markets and Policy Information Letter Series, entitled,
"Interpreting Proposed Language for the California Federal MIk
Marketing Order.” Wo is Dr. John Newt on?

A, Currently Dr. John Newton is an Econom st on staff at
the National M|k Producers Federation. Prior to that he
wor ked at the University of Illinois; and prior to that he has
experience in two Market Administrator offices, one being the
M deast Order and the other being the Appal achian O der.

Q Can you summarize for us what this analysis of paper,
"Interpreting Proposed Language" that he wote?

A As it pertains to the PPD, what the Cooperatives are
proposing is that the PPD val ue be assigned to the three
conponent values, mlk, fat, and other solids, relative to
t hose conponents' contribution to the Cass IIl value the

previous year. For exanple, let's say in 2008, if you | ook at

the dass Il value of the year, for the year, if that

Cass Il value, you know, we tal ked about protein, butterfat,
and other solids contributing to the Cass Ill value. |If that
total Cass Ill value, if 50 percent of that value came from

protein, and 40 percent of that value cane frombutterfat, and

10 percent of the value cane fromother solids, the
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Cooperatives' proposal is that you take the PPD, and whet her
it's positive or negative, you take that PPD value, let's say
ina given nonth it was a mllion dollars positive. You would
assign half of that value, the 50 percent, to the val ue of
protein, or half a mllion dollars; and 40 percent, or the
$400, 000, to the overall pool value of butterfat; and 10
percent of that value, $100,000, to the overall pool val ue of
ot her solids.

Q And that's what his paper was about?
That was part of what his paper was about.
That's the part you focused on?
Yes.

I's the paper publicly available?

> O > O »F

Yes.

Q So in regards your proposal on page 11 regarding
manuf act urers who, or excuse ne, producer-owned manufacturing
of Class Ill, for exanple, or IV products, as opposed to just
limting this three mllion pound exenption to C ass
products, would it matter in your proposal where the mlk cane
fron? Wuld it have to be producer-owned or could it just be a
smal | er cheese plant that purchases mlk from el sewhere?

A. VWat | amproposing, at a mninmum for manufacturing
exenmption would mrror the exenptions provided for Jass |. In
ot her words, a processor who is using up to three mllion

pounds of only their own ml|k would be exenpt, or a processor

3744

BARKLEY
TRANSCRIPT OF PROCEEDINGS Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

processing up to 150,000 pounds of m |k per nonth, regardless
of source, be exempt.

Q Now l'mon page 12 of your testimony. So | thought
this was an interesting point about the overflow plants. Can
you tell me a little bit nore about how those work?

A, Essentially, you can have plants that, there are some
plants exist that, in existence, that only operate in tinmes of
surplus mlk, some butter powder plants have been that way.
And in doing what was typically referred to as the "spring
flush" when production is high in the country, those plants
will crank up and receive mlk and produce butter and powder.
QG her times of the year, say the hot summer nonths, when
overall production is down and there's not surplus mlk in the
area, those plants may shutdown entirely.

There are other plants that may run on, let's say, two
shifts a day, six days a week. But when m |k becones surpl us,
they may go to running three shifts a day, seven days a week.
Cbvi ously, that change in production schedul e increases their
cost. And the way they can recoup that cost in times of
surplus mlk, is to be able to -- let's say it's a cheese
plant. They have the option in the other Federal Orders to buy
excess mlk for less than the Aass Il value. And by buying
that mlk for less, what's known as under class or |ess than
Cass Il value, that's how they offset their increased cost in

addi ng anot her days' production or adding another shift of
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wor kers to their production schedul e.

Q And soit's really kind of the market at work to ensure
that no mlk is wasted, but if you are asking a plant to
operate at these higher costs, then they need to be given sone
sort of incentive, |like being able to purchase mlk at a | ower
price.

A, If they can't offset their cost, they sinmply won't
produce. They won't receive the mlKk.

Q And you said the Cooperatives' proposal would
essentially nake that happen, so that it would no | onger be
profitable for these plants to operate, to be able to take on
the surplus mlKk.

A, There will be situations where | woul d expect that
pl ants woul d not take on excess milk that is available because
it would not be profitable for those plants to operate, given
what ot her, whatever additional cost they would incur for
processing that additional mlKk.

Q Nowl'mat the bottomof that page. And the first
sentence of the |last paragraph. So would you agree with ny
sunmary that one of the problems with the Cooperatives' price
fornula is that it doesn't properly or adequately track mnarket
need, market value, and/or nmarketing efficiency, the three
el enents that you highlighted in that sentence?

A, So you are at the last sentence of the first paragraph

under Dairy Institute Proposal.
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Q I'msorry, I'mon the first sentence of the |ast
par agr aph.

A.  Establishing unique price forrmulas for a California
order. Actually, that is, shall we say, a critique of the
Dairy Institute, what is expected to be the Dairy Institute
Proposal, that separate Class Ill and IV price formulas be
established for a California Order based only on Wstern
product sal es and Western plant nake al | owances.

Q So -- thank you. Now I'mon Exhibit 82, the first
table. And so these variations nonth-to-nonth in the average
protein content, is this due to the variations you expl ai ned

earlier, that weather and feed and those things can change t hat

content ?
A, Yes.
Q And, last question. [I'mjust on the last table now,

Table 12. And if you could just point out each of these four
statistics that you have. Wich of these two sources did they
cone fronf

A The U S. MIk Solids Export Percent cane from Nationa
M| k Producers Federation; the next two data points canme from
the web reference listed on that table; and then the third
nunber, the 30 percent, is a calculation based off of the first
three data sel ections.

Q kay. So the first three cane fromthe sources and

then the third is your cal cul ation?
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A Yes.
Q Thank you. No further questions.

JUDGE CLI FTON: Who next has questions for M. Metzger?
M. English?

MR. ENGLI SH: |'m happy to go, your Honor -- Chip English.
| was just wondering whether, we have been going |like an hour
and 45 m nutes, whether the court reporter -- who i s noddi ng
her head -- the witness. [|'mnot proposing |unch break,
because | actually prefer to go a little longer in the norning
so we have a shorter afternoon, but |I'mwondering if now woul d
be appropriate for at least a ten-mnute break or sonething,
and the court reporter is clearly nodding her head.

MR METZGER | believe we refer to it as nutrient
management in our board neetings.

JUDGE CLIFTON: Al right. | like it.

So a qui ck show of hands. Your choices are 15-m nutes
or 10. 15 mnutes, how many of you want that? How many of you
want 10? The nejority want 10.

Pl ease be back and ready to go at 12:20.

(Wher eupon, a break was taken.)

JUDGE CLIFTON: We're back on record at 12:24.

M. English?
CROSS- EXAM NATI ON
BY MR ENGLI SH.

Q Thank you, your Honor. Chip English.
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| don't have very many questions, M. Metzger. Just

for a nonent on page 5, a clarification issue. Wen you
di scuss SMP or skimm |k powder, on the top paragraph. You
said that SMP is, that the vast majority of SMP is produced for
the export market. In fact, there is no standard of identity
under FDA regulations for skimmilk powder, is there?

A, That is correct. However, | do notice when | went to
t he NASS annual product survey summary, there's a category SWP
for aninal feed.

Q Ckay. So the animals aren't subject to standards of
identity, correct?

A, That would be correct.

Q Ckay. So basically, the skimm |k powder that is
mar ket ed for commercial use, because of FDA law, pretty nuch
has to be exported, correct?

A. Correct.

Q So turning to page 10, and the |ast paragraph just
bef ore your discussion about the Cooperatives' proposal for
pool plant provisions. You don't actually have |anguage to
propose today, what you are saying is that if there is going to
be a Federal Oder in California, if you go down that road,
| ook to the existing Federal Orders for how that |anguage works
for calculating the PPD, correct?

A. That is correct.

Q kay. And let nme see if | can -- in talking now
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exenption versus -- or you know, M. Beshore focused on two

i ssues, the exenption or depooling -- and you tal ked about, at
a mnimum would it be fair to say that if plants, |ike they
can in existing Federal Oders, can voluntary pool or not pool,
then you woul dn't need an exenption, correct?

A.  That is correct.

Q Soitis -- wuld it be the case that when you keep
saying a mninmum that your preference would be to have the
rule as it exists in existing Federal Orders, and not
voluntarily pool ed, correct?

A.  That is correct.

Q Turning to page 12 and your discussion of, underneath
the Dairy Institute proposal for Class IIl and IV prices, when
you di scuss the observing your, you have observed m |k
moverments in and out of Orders 5, 6 and 7, correct?

A Yes.

Q kay. And those are, in your view-- and | woul d agree
with you -- inefficient nmovements of mlk, correct?

A, Yes.

Q Have you, do you have information for this record, have
you observed currently in 2014 or 2015, those kinds of
inefficient novenents with respect to California?

A. | have not. Doesn't nmean they don't exist, but | have
not observed them

Q And on the bottomof page 12, and | think that
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Ms. Wulin was trying to get at this, but maybe let nme see if |
can get at this a different way. Wth respect to the
Cooperatives' proposal and the inclusive or mandatory pooling
I ssue, when you reference a criticismof the Dairy Institute
proposal as bei ng based not on nmarket need, narket val ue, or
mar ket efficiency, would you agree with nme that that is
simlarly a problemas to the Cooperatives' proposal wth
respect to pooling?

A. It does have that potential if excess mlk has problens
finding a processing hone.

Q And, finally, |ooking at page 13, |ooking at your
di scussi on about the price formula issue. Your criticism of
the Dairy Institute proposal would be cured if this was done on
a national basis; is that correct? |If pricing were done on a
national basis, a national hearing?

A. If we had a national hearing, yes, to address al
Federal Orders. You know, the concept of regional pricing for
manufacturing mlk is starting to surface in the industry, and
it seems as if what |'manticipating the institute will put
into their proposal is that we kick that off with a speci al
price formula for California, which would inevitably, in ny
opi nion, go elsewhere. And so ny, NAJ's position would be
let's do themall at once instead of doing them pieceneal.

Q You understand that unfortunately the nature of this

beast is, that it's not national hearing, it is a California
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hearing, so it may have prevented Dairy Institute from doing
that, correct?

A | do.

Q And so in a way, what you are saying is, you know, if

we're going to do these things, everybody should be up-to-date,

correct?
A Yes.
Q That's all | have
CROSS- EXAM NATI ON
BY MR VETNE:

Q John Vetne for Hi |l mar Cheese Conpany.

I'm1looking, M. Metzger, on your, on page 3 of your
statement where you share with us the Van Sl yke fornmul a.

A Yes.

Q And near the top of the page, just before the heading
Wiey Production, the sentence reads, "The Van Slyke formul a
cheese yield fornula, predicts that average conponent mlk in
t he CDFA pool will yield 10.14 pounds of cheddar cheese."

Do you see that?

A Yes.

Q Gkay. Wuld you agree with ne that the Van Sl yke
fornula is a formula that predicts cheese yield in a controlled
| aboratory setting? That is, it does not include |osses,
shrinkage, incurred by nost cheese plants?

A. Correct, it's a theoretical yield.
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Q And on the bottom of page 4, the second to the | ast
line fromthe bottomof the text when you are tal king about
additional yield of .84 pounds of SMP, skimm |k powder, you
are also dealing with a theoretical yield that doesn't include
| osses, shrinkage, incurred by manufacturing plants, correct?

A Yes. Table 7 is, shall we say, proof of concept. You
know, obviously it would be possible to include, you know, the
different noisture contents, shrinkage, |osses, etcetera, but |
felt perhaps we were getting conplex enough already. The
bottom|ine was, they were all, the thrust of this was a proof
of concept that higher conmponent mlk will lead to yield of
hi gher yield of skimmlk powder.

Q Gkay. So your testinmony shows direction, not result,
in an actual manufacturing plant?

A, Correct.

Q In your testinony on incentive to increase protein
production, you are not, no doubt aware that Federal Orders
have included protein in at |east some Orders, fromthe late
1980's, early 1990's, correct?

A Yes.

Q And have you observed in those markets that the protein
content of producer mlk has been neasurably increased over
time?

A Yes, it has been.

Q In response to a question, a question from M. Beshore,
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you indicated that you support the proposal for a Federal MIk
Marketing Order in California.

Am | correct that your response in the affirmative was
primarily driven by the fact that the proposal includes protein
pricing, which is inportant to your organization?

A Yes. It sends a better signal for conponent production
t han does the existing CDFA O der.

Q Gkay. So your answer was based on the concept of
protein pricing, not whether protein pricing came froma
Federal sovereign or a state sovereign; is that correct?

A, That would be correct.

Q And you were al so asked a question, the prem se for
which is, about depooling. The prem se for which was producers
want to keep the high protein value in their mlk checks and
not share it wth others.

Do you recall that?

A Yes.

Q Are you aware that there, in the Federal O der systens,
in the system that extra revenue that m ght be available from
depool i ng nay, on occasion, be retained by plants to offset
their losses and not shared fully wth the producer-suppliers?

A Yes.

Q Ckay. And that's, would you agree that that's a
function in the Federal Order systemthat allows a recovery,

where for a particular plant, the nake all owance may not be
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sufficient?

A, Yes, that is a possibility.

Q Gkay. And are you aware that in the Pacific Northwest,
pl ants and producers nmay depool, and do depool, and have
depool ed in 2014?

A. | would inagine that is indeed the case. | haven't
| ooked at the specifics for that particular Oder.

Q So with the opportunity to depool in that nmarket, which
has not been limted by any Federal Order hearing, to the
extent revenue is available there, the political economc drive
to change the Federal Order to accommbdate regional |ower mlKk
val ues, would not be quite as strong as it would be in
California if everybody nust be pool ed?

Wul d you agree with that?
A Yes.
Q Thank you. That's all | have.
JUDGE CLI FTON:  Wo el se has questions for M. Metzger?
M. Beshore?
REDI RECT EXAM NATI ON
BY MR BESHORE:

Q I'lIl try to be quick. Just a couple of follow up
clarifications.

On Table 11, where you cal cul ate the, assume the PPD
assune Gass 1 differential value in a California O der.

A, Yes.
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Q

Ckay. You used only like two plant |ocations there.

think $1.80 and $2. 10.

A
Q

Correct.

So there are other plants |ocated in other zones in

California. You are aware of that?

A
Q

Yes.

Ckay. So that the resulting differential mght be

different if you used different inputed differentials to cone

up with that cal cul ation?

A

Yes. The weighted average differential could be

different if all plants at all |ocations were included, along

wth their volunes, and their zone differentials didn't have

access
change
Q
only, |
stab at

A
Q

to that data. | wasn't really sure how nmuch it m ght
t hat .
Right. Well, we don't have that data and so we can

mean, you nmade one stab at it, M. Hollon nmade anot her
it. That's about what we can do with what we have.
R ght.

Ckay. You used Order 30 conponent ratios, rather than

Cal i fornia conmponent ratios, because you don't have, CDFA

doesn't

A.
Q

provi de that data?
CDFA does not provide protein data.

Ckay. Did you think of using, Iike,

National All-Jersey producers in California as another way to

esti mat

e those values, or was that, was that a kind of data
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that m ght be available to you?

A It would be such a subset of the overall data. For
exanple, | did consider using Dairy Herd | nprovenent
Associ ation data for, you know, herds that opt into that
service.

Q In Clifornia?

A Wll, in California -- yes, in California. But that
woul d be a select subset of herds as, you know, not
all-inclusive of all herds in California. And so it would only
represent maybe half the mlk in California, so | opted not to
go that route.

Q So you just took all of the Order 30 mlk instead,
basi cal | y?

A It's the nost detailed analysis that |'maware of on
mont h-to-nmont h herd conponent levels. | actually did |ook at
DH data from California, Mnnesota and Wsconsin. And of cows
enrolled in Dairy Herd Association testing, the California data
actual ly has a higher protein percent than does Wsconsin or
M nnesot a.

Q Ckay. How does butterfat conmpare in Order 30 versus
CDFA butterfat data?

A, Did not look at that.

Q kay. |If CDFA data showed slightly higher butterfat,
that would inply, potentially, a slightly higher protein |evel.

A Yes.
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Q Ckay. And that would, in turn, factor into your
40-step blend calculation in however it would factor?

A, Should we re-work that, sir?

Q No, | didn't really want to go there.

On the standard deviation information you provided,
just for clarity, I"'mtold by ny statistical consultants from
ny consulting statistician or sonething, that the percentage of
the total that would be represented by the two standard
devi ation difference, which you have calculated for, is 2.5
percent of the popul ation.

A, There would be 2.5 percent at that |evel or higher, but
also on the | ower end of the tail, there would be another 2.5
percent. Two standard deviations |ess than the nmean or bel ow.

Q But for what you cal cul ated, that would be the 2.5
percent highest solids protein part of the --

A Yes.

Q -- data base. kay. And one final question

Wth respect to the question on how your thoughts on a
smal I, less than 150,000 pounds exenpt manufacturing plant
woul d work, woul d that exenpt entity, as you conceive it, have
alimt on how nuch, on the volune of mlk that it could buy
fromother entities?

A. Wll, the understanding is that the 150,000 pounds
woul dn't matter milk source, whether it all cane fromthe own

herd, or whether it cane fromtwo different nei ghborhood
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suppliers.
Q Rght. That's all hard cap, so-to-speak?
A Yes.
Q Thank you very nmuch, M. Metzger
JUDGE CLIFTON: M. Zolin?
CROSS- EXAM NATI ON
BY ZQLIN:
Q Hello. Aan Zolin, A-L-A-N, Z-OL-I-N
M. Metzger, you talked a | ot about Order 30 data in
bot h cross-exam nation and in your testinmony, but are you
famliar with the type of pricing that m |k producers are
receiving in the Upper Mdwest, M nnesota-Wsconsin area?
A It's Federal Order mlk multiple component pricing,
pl us what ever over order prem uns may be avail abl e.
Q And are those over order prem unms, would they include
protein premuns that are being paid by handlers in that area?
A.  Sonme of themare, yes.
Q Gkay. Can | ask you if you remenber, going back in
ti me, when conponent pricing was put into the Order 30

mar keting area?

A. | renenber when it was put into Orders in general, not
necessarily the Order 30 market. |'mfrom Northern |ndiana,
and 1'mold enough to remenber -- cane froma CQuernsey herd --

| remenber when we received mlk protein paynent, and |

remenber when we received a protein premum and then
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remenber when conponent price, Federal O der conponent pricing
cane in.

Q That's fine. Wuere |'mheading is that there were
protein prem uns being paid in Wsconsin before conponent
pricing; is that correct?

A, That's correct.

Q And do you know what woul d have happened, or what did
happen, to the level of those protein prem uns that were being
pai d after conponent pricing went in that had a protein price
init?

A.  The potential existed for sone protein premuns to
ei ther be reduced or even elimnated depending on, you know,
what the receiving plant was able to extract out of the
mar ket pl ace for their product.

Q Thank you, sir. That's all | have.

JUDGE CLI FTON: What el se?
RECROSS- EXAM NATI ON
BY M5. TAYLOR

Q Good nmorning, M. Metzger.

A.  Good norning, Ms. Taylor.

Q Sue Taylor from Leprino Foods. Just one item of
clarification and it mght be a nit. But on page 12, top, it
is four lines down. You note, and this is the sentence
starting with "due to their irregular processing schedul es,

their cost, and therefore, their nmake all owances are greater
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than those of manufacturing plants that can run at full
capacity nearly all the tine."

| want to clarify, because | think there may be sone
confusion that gets created by the term"make al |l owance."” And
make al | owance, of course, is used to describe a factor in the
regul ated mlk price fornula.

| want to clarify your use of make allowance in that
case, and confirmthat it is not to infer that the regul ated
mlk price gets adjusted because of their increased cost. Wat
you are really referring to is the increased cost.

A Yes, each, you know, each plant does have its own make
al | onance, regardl ess of what product they are making, being
their cost to produce the product. That was nmy use of the term
make al |l owance in that particular context, was that plant's
particul ar cost to make product. But yeah, that particular
pl ant woul d not inpact the overall nake allowance in the
Federal Order fornulas, unless they sonmehow got included in the
pl ant survey that's used for the overall Federal Oder fornula
make al | owances.

Q ay. Thank you.

RECROSS- EXAM NATI ON
BY MR VANDENHEUVEL:
Q Cood afternoon.
A.  CGood afternoon, Rob.

Q It is afternoon. Thank you for com ng out and
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testifying. W appreciate the detailed nature. | had just a
couple of --

JUDGE CLIFTON: M. Vandenheuvel ?

MR. VANDENHEUVEL: |'msorry, Rob Vandenheuvel, it's been
nmore than a week, so | haven't been up here in awhile.

Rob Vandenheuvel, V-A-N-D-E-N-H E-U V-E-L.

BY MR VANDENHEUVEL:

Q On the sane paragraph that's Ms. Taylor was just asking
you about, | had a couple of follow up questions with regard to
the idea of balancing, and its interrelations wth pooling.

You nentioned in the top of page 12, that sone
manufacturing plants exist prinmarily to balance the ml|k supply
during the tinmes of too nmuch mlk. Are you aware in
California, of how many bal ancing plants that it would be a
true bal ancing plant we have, or their volunmes have substantia
novements in periods of either surplus or deficit, or there are
truly bal anci ng?

A. | do not.

Q To, and so followi ng up on that, you wouldn't know if
we had any, if there were any bal ancing, whether that was,
whet her those plants and those assets were owned by
cooperatives or whether they were owned and operated by private
conpani es?

A.  Yeah, | don't know which plants would exactly fit your

definition of a balancing plant, so it's, therefore, | wouldn't
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have --

Q Wll, it isnot ny -- to be clear, it's not ny
definition, in the next line, these plants run at full capacity
only part of the year. So that's what |I'mtrying to aimat.
Do we know, in California, are there plants that run a ful
capacity intentionally part of the year, and only partia
capacity intentionally other parts of the year?

A. | do not know of that.

Q ay. |In California, we have, are you aware that
approxi mately 80 percent of our mlk is managed through three
Cooperatives, DFA, CDI, and Land O Lakes?

A Yes.

Q And those are the three proponents of Proposa
Nunmber 17?

A Yes.

Q And would it be fair to say that some of their
I nvestnent in processing capacity or processing assets, could
have been ainmed at getting nore control over this idea of
bal anci ng, having their own assets to | ean on when they end up
having additional mlk that needs to be processed?

A. That certainly is a fair possibility. | can't speak to
specific plants or specific ownership.

Q So | guess, you know, what ny point would be in asking
that would be the very fol ks that could be operating these

bal ance, these bal ancing assets, are the same fol ks that are
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putting forth Proposal Nunber 1 in this hearing. Wuld you say
that's a possibility?

A. That is a possibility.

Q Al right. W have heard testinony earlier in this
hearing about those sane Cooperatives taking a slightly
di fferent approach to trying to balance their supplies, and
that is through base plans. Are you aware that base plans have
been established by the three co-ops in California?

A. | know they exist, |I do not know the specifics.

Q Wuld it be fair that the operation of a base plan
could be nore of a preventive nmeasure to bal ancing, as opposed
to trying to process excess mlk and have that be your nethod,
sol e met hod of bal anci ng?

A Yes.

Q You have nentioned that National Al-Jersey has -- |I'm
going to shift gears a little bit -- National Al-Jersey has a
menbership of over a thousand m |k producers, including a
hundred nmenbers in California.

I's your menbership exclusively producers? You are a
producer - based organi zation?

A W are primarily a producer-based organi zation.

However, any individuals who want to support our work can
join -- can join the organization as well. For exanple, we

have retired producers who opted to continue to support

National All-Jersey through menbership, we have a few industry
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folks who do as well. | would say probably at |east 90 percent
of our nmenbership is mlking cows in some way, shape, or form

Q And the policies of National All-Jersey is established
by a Board of Directors?

A Yes.

Q And the Board is also nade up of producers that are
nmenbers of your organization?

A Yes.

Q So I noticed on page 12, and leading into 13, the
di scussion about a national price grid on manufacturing mlk
and we've tal ked about this a little bit in previous questions
about the possibility that that would be a national discussion.
| also notice that on page 13 in the second paragraph, so the
first paragraph, "the issues of price discovery in make
al l owances nay well need to be updated." Your use of the word
“may" there leads nme to believe that National AIl-Jersey
doesn't have a specific policy yet wth regard to a national
price grid, but this is rather sonme opining on your behalf.

A It is a, it is a concept that's being discussed, vyes.

Q But there's no official policy at this point by
National All-Jersey in favor or in opposition?

A. Correct.

Q That's all | have

JUDCGE CLI FTON: Thank you, M. Vandenheuvel. Wo el se has

questions for M. Metzger?
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CROSS- EXAM NATI ON
BY MR Rl CHVOND

Q Bill Richnond, USDA.

Thank you, M. Metzger, for your testinony, we
appreciate it. Do you have any idea approximtely the
percentage of the menbership of National All-Jersey that may be
considered a small business?

A Gve ne the official definition of small business.

Q Approxinmately 315,000 pounds of production a nonth
maybe 175'ish cows?

A I'mgoing to say 60 to 65 percent.

Q Is that on a national basis?

A It is a national basis.

Q Is that approximtely the sane percentage in
Cali fornia?

A. No. The California percentage would be |lower. The
average herd size in California is much |larger than the
nati onal .

Q Ckay. So perhaps --

A I'mgoing to say 30, 35 percent.

Q Gkay. Do you happen to have any idea of the
approxi mate number of Jersey cows in the State of California or
approxi mate production fromJersey cows in California?

A. | have seen industry estimates that the popul ation

percent age of Jerseys or Jersey-influenced cattle, given that
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crossbreeding is becomng nore prevalent, that the Jersey
popul ation in California, or Jersey-influenced genetics, would
represent perhaps 20 percent of the total.

Q Approximately 20 percent. OCkay. So |, this gets back
to Ms. Wulin's line of questioning just about kind of the basic
fundanentals of whey -- |ow protein producer and a high protein
producer, what their operation |looks like. Is it primarily a
function of genetics or can you just help us better understand
what, if I'ma producer and say | want to increase the protein
content of my mlk, what are the basic steps that | should
fol | ow?

A. | would say there would be four primary options. One,
obvi ously, would be genetic selection. Regardless of breed,
there are genetics available to producers that will increase
protein content of mlKk.

Q It is just not a Jersey cattle thing, there's other
breeds that would al so --

A. Correct.

Q Ckay.

A, Correct. Because just through herd culling you can
decide to renmove fromyour herd | ow produci ng, protein
produci ng cows. Feed rations can influence, as well as can
environnent. For exanple, if soneone were to put in a fan
m sting systemor sonething, those protein |evels can be

i npacted by heat and hum dity, so keeping the cows nore
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confortabl e can al so have a positive inpact on protein
production.

Q So generally that woul d represent some type of capita
expendi ture investment to increase protein content?

A In that last exanple, certainly.

Q Wuld it also apply to perhaps changing a feed ration?
Is there any way for the, nmaybe the feed price to decrease
while still experiencing an increase?

A Probably not.

Q kay. That's all we have. | appreciate it.

JUDGE CLI FTON: Does anyone el se have questions for this
W t ness before he is allowed to be excused? No one.

You have provided a uni que perspective and | appreciate
very nmuch the hard work that went into your study and your
tabl es and your testinmony, M. Metzger.

MR, METZGER: Thank you, your Honor.

JUDGE CLIFTON: | also |iked your reference to Ben Yale.

MR METZGER W all mss him

JUDCGE CLIFTON. Al right. Before we break for |unch,
would like to know if M. Covington wants to testify today or a
di fferent day?

MR. COVI NGTON:  Your Honor, | prefer going today, if
coul d.

JUDGE CLIFTON: Al right. Shall we take M. Covington

when we return from |l unch?
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MR, ENGISH W're happy to do that, your Honor.

JUDGE CLIFTON: Al right. M. Covington, we'll take your
testinmony as soon as we get back fromlunch. And we normally
take about an hour and 15 mnutes, so let's do that again
today. It's alnost 1:00. Please be back and ready to go at
2:15. 2:15.

(Wher eupon, the lunch recess was taken.)

---000- - -
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TUESDAY, OCTOBER 20, 2015 - - AFTERNOON SESSI ON
JUDGE CLIFTON: We're back on record at 2:17. And just now
we're distributing copies of an exhibit. Please raise your
hand if you need M. Covington's exhibit and do not yet have
it.

M. Covington, | don't want you to actually get into
your testinony until we have the other copies nade, but | would
like to swear you in. 1'Il do that in a seated position, and
then after | have done that, | would like you to state and
spell your nane. And in that process we can see if that
m crophone is in a good place for your testinmony. Wen you are
testifying, since you wll want to be able to see what you are
reading fromwhile speaking into the mcrophone, we'll test
that. Al right. Wuld you raise your right hand, please?

Do you solemmly swear or affirmunder penalty of
perjury that the evidence you wll present wll be the truth?

MR COVI NGTON:  Yes, ma'am

JUDCGE CLI FTON: Thank you. Please state and spell your
nane.

MR, COVI NGTON:  Cal vin Covington, C A-L-V-1-N,
GCOV-1-NGT-ON.

JUDGE CLI FTON: Good. Now that's good and strong vol une,
so that's great.

We will be marking these, | realize the record copies

are not yet with the record keeper, but | believe this will be
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Exhibit 83. Al right. Thank you, Ms. Elliott. We'Il nark
this as Exhibit 83.

(Thereafter, Exhibit 83 was nmarked

for identification.)

MR, HLL: Your Honor, this is Brian HIl. | see that
there is an address at the top of that. | want to nake sure
that's not a personal address there before we start.

JUDGE CLIFTON: Al right. Good. |If that's a business
address, we're not violating any privacy interests by making it
part of our website of exhibits, but if it is your own private
home address, then we will probably redact it.

MR. COVI NGTON:  Yes, it is.

JUDGE CLIFTON: Al right. Thank you, M. Hll, for
bringing that to our attention. Then when you read that and
identify yourself if you are going to read that part, please do
not read into the record your street address, just your city
and state.

MR, COVI NGTON:  Thank you.

JUDGE CLIFTON: You're welcome. Now, to redact it,

Ms. Elliott, what you will want to do for the copies that wll
go on the USDA website, you will want to blot out the line that
has the street address.

MS. ELLIOIT: Ckay.

JUDGE CLIFTON: And it appears not only as part of the top

identification, but it is also in the first paragraph
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MS. ELLIOIT: Ckay.

JUDGE CLI FTON:  And we do that whether or not you mnd it
bei ng di scl osed, sinply because we have these rul es about
personal ly identifying information, and we're not to disclose
that, so we disclose business addresses, but not residences.
Al right.

I's there anyone el se who needs copies of Exhibit 83?
It appears everyone who needs one, has it. Al right. Then,
M. Covington, do you want to say anything prelimnary to
reading into the record the statement you have prepared?

MR. COVI NGTON:  Your Honor, | guess the first thing,
woul d i ke to thank you and USDA personnel and also all the
participants of the various proposals for working ne in,
letting me testify. | sure appreciate that.

JUDCGE CLIFTON. Well, you are quite wel come, and we're
delighted you cane. You cane from sone distance, as did the
people fromthe Washington, DC, area and that's a | ot of us
here, but everyone who has travelled here, has done so out of a
willingness to contribute, and | appreciate that very much.

MR, COVI NGTON:  Thank you.

JUDGE CLI FTON:  You may proceed.

MR COVINGTON: M nanme is Calvin Covington. M address is
in demons, North Carolina. | worked full-time in the dairy
industry for about 35 years before retiring in 2010 as the CEO

of Sout heast M|k, Incorporated. M formal education includes
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a Bachel or of Science Degree fromNorth Carolina State
University, and a Master of Science Degree fromChio State
University. Both degrees are in agriculture. Over the years |
have prepared proposals for, and presented testinony, including
expert testinony, in several Federal Order hearings.

Currently, on a part-tine basis, | provide assistance to dairy
cooperatives and proprietary plants in the areas of mlk
pricing, Federal Oder regulations, dairy policy, plus speak
and wite on those subjects.

My testinmony is presented on behalf of two southeast
based dairy cooperatives; Cobblestone M|k Producers
Cooperative, based in Chatham Virginia; and Sout heast M|k
I ncorporated, based in Belleview, Florida.

Cobbl est one markets approxi mately 550 m|lion pounds of
m |k annually, primarily to fluid mlk processing plants in the
Appal achi an and Sout heast Federal M Ik Marketing O ders.

Cobbl estone's 19 menbers are | ocated in Georgia,

North Carolina, and Virginia. Southeast M|k markets
approximately 2.5 billion pounds of mlk annually, primarily to
fluid mlk processing plants in the Florida and Sout heast
Federal M Ik Marketing Orders, including two processing plants
and one bal ancing plant owned by the Cooperative. Southeast

M|l k's 158 menbers are located in Florida, Ceorgia, and

South Carolina. Conbined, both cooperatives market about

one-third of the fluid mlk in the ten southeast states.
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Let me state fromthe outset, Cobbl estone and
Sout heast M1k operate in the mlk nmarket al nost opposite from
the California mlk market. Cass | -- and when | use, your
Honor, when | say Cd ass and the nunber followng, I"'mreferring
to a Roman nuneral. Cass | utilization last year in the
Fl orida Order was 85 percent; Southeast Order 74 percent; and
t he Appal achian order 68 percent. On the other hand,
California Class | utilization is about 13 percent. From 1995
to 2014, the southeast saw its m |k production decline from
13.5to0 9.5 billion pounds. And let me add here, if it is
okay, your Honor, it's not in the print here, that also during
this same period of time from 1995 to 2014, the nunber of
l'icensed dairy farms in the southeast declined fromabout 8600
to about 2650, about a 70 percent decline. During this sanme
timefrane, California mlk production went from25 to 42
billion pounds.

Even though the two cooperatives | represent operate in
a market significantly different fromCalifornia, this hearing
has the potential to economcally inpact these two cooperatives
and their dairy farmer nenbers, plus the processors and
consuners the cooperatives serve. This is the reason
Cobbl eston and Sout heast MIk submt this testinony.

Consi dering the inmpact of one Federal Order on another
Order is not without prior acknow edgenent. The often cited

Federal M|k Oder Study Commttee, Decenber 1962 Report to the
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Secretary of Agriculture, commonly referred to as the

“Nourse Report" speaks to this need as follows, and | quote:
...arecognition that the outl ook of the Secretary
of Agriculture and his aides should not be
parochi al but industry-w de and national inits
scope. The Secretary is enpowered and entrusted
to develop a systemof fluid mlk marketing
orders, integrated as to their relations with each
other and with all the uses in which mlk goes,
not merely orderly as internal housekeeping."

End of quotation. And the source of this is Report to
the Secretary of Agriculture by the Federal Order Study
Commi ttee, Decenber 1992, page 10.

The basis of our Cooperative's concern are the results
presented in the Prelimnary Regulatory Inpact Analysis of
Proposals to Establish a California Federal MIk Mrketing
Order, enphasis of proposal to establish a California Federa
M|k Marketing Order, released by the Departnent in August of
this year and presented earlier in this hearing. Qur concerns
focus on producer mlk prices and m |k production.

Dependi ng upon the specific proposal, the inpact on the
bl end prices at test for the three orders in the southeast
varies. The follow ng three tables show the average m ni mum
and maxi mum i npact on blend prices at test for the three
sout heast orders for the period 2017 to 2024. Data in all
three tables is taken fromthe Inpact Analysis report.

The first table here is the Appal achian - Changes in

Blend Price at Test (2017-2024). | have listed in the first
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colum there, each of the proposals. [I'll start with the
Cooperatives' proposal. Average inpact there is mnus 13
cents, the mnimumis mnus 15 the nmaxi mum mnus 9.

The CPHA, which is the producer-handl er proposal, the
average inmpact is mnus 13 cents, the mninmmmnus 15, the
maxi mum m nus . 09.

For the Ponderosa, mnus 13 the average, mnus 15 the
m ni mum mnus 9 the nmaxi num

And then the Dairy Institute, mnus 4 on the average,
m nus 27 on the mninmum plus 23 on the maxi mum

The source for this and the two tables that wll
follow, your Honor, are from Tables B2, B18, B34, and B50 from
the Prelimnary Regulatory Inpact Analysis of Proposals to
Establish a California Federal MIk Marketing O der.

The next table shows for the Florida Order, Changes in
Bl end Prices at Test, sanme period of tine, (2017-2014). The
Cooperatives' proposal of average, mnus 22 cents; the m ninum
m nus 31 cents; the maxi mum m nus 10.

The producer-handl er, mnus 22, mnimum m nus 30,
maxi mum m nus 10.

The Ponderosa average, mnus 21, the m nimum m nus 29,
t he maxi num m nus 10.

The Dairy Institute mnus 1 cent, mninmummnus 44,
maxi mum positive 41.

Again, the sane source | just read for the previous
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one.

For the Sout heast Order, Changes in Blend Price at Test
for that same time period, (2017-2024). The Cooperatives',
m nus 26 cents, mnimummnus 34, maxi mum m nus 13.

The producer-handl er, mnus 25 for the average, the
m ni mum m nus 34, the maxi num nmi nus 13.

The Ponderosa, average mnus 25, mninmummnus 32, the
maxi mum m nus 13.

The Dairy Institute, mnus 24, the m ni num m nus 75,

t he maxi num positive 33 cents. Again, the sane source.

For all four proposals, the average blend price at test
over the eight-year period is projected lower in the three
sout heast orders. Using the | owest average change in mlk
price fromthe four proposals, the average Southeast MIk
producer marketing mlk in the Florida Order, could expect a
drop in annual revenue of about $35,000. For a Cobbl estone
producer marketing mlk in the Southeast Order, the annua
revenue decline it is about $70, 000.

And, your Honor, let me add, it is not inny witten
report here, that for producers that in these two cooperatives,
especially producers in Florida and South Ceorgi a and producers
in Virginia, because of their dairy farmstructure, they react
very quickly and responsibly to changes in price because they
can add cows quickly or they can decrease cows quickly because

of their set up. So these kind of changes in price, either
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plus or mnus, could have a big inpact on how many cows they
mlk, as well as how nmuch mlk they produce.

According to the analysis, mlk production declines or
remai ns flat under the Cooperative, Producer-Handler, and
Ponder osa proposals. Wiile under the Dairy Institute proposal,
m |k production is projected to remain flat in the Appal achi an
Order, and to increase slightly in the Florida and Sout heast
Orders. This in marketing areas that, annually, do not produce
the mlk vol une needed to nmeet consuner fluid demand.

A maj or objective of Federal MIk Marketing Orders is
to ensure consunmers have access to adequate and dependabl e
supplies of high-quality mlk fromthe sources best suited,
bot h technol ogically and economcally, to supply these demands.
Meeting this objective is a major challenge in the Southeast.
Lower producer prices and less m |k make the chall enge nore
difficult.

The U S. Census Bureau estimtes the population of the
ten sout heast states at 76.5 mllion in 2014, which is about
twi ce the popul ation of California. Using the recently
rel eased 2014 per capita fluid m |k consunption number of 159
pounds, results in a total southeast fluid mlk consunption of
12.2 billion pounds in 2014. Total southeast m |k production
during this tineframe was about 9.5 billion pounds. This is a
deficit of 2.7 billion pounds. |f we consider balancing and

standardi zati on requirenments, the annual deficit easily grows
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to 4.5 billion pounds.

Each year the Central M1k Mrket Adm nistrator
publ i shes per capita mlk production data by state. The
Central admnistrator uses a nunber, 300 pounds per capita
production needed to neet a State's Cass | and Il plus reserve
m |k needs. Not a single one of the ten southeast states hits
t he 300 pound nark.

The additional mlk needed to neet the southeast fluid
mlk deficit must be transported into the area, either as bul k
or packaged mlk. Producing less mlk than needed to neet the
consuner fluid mlk demand, increases expense of transporting
mlk into the market. This transportation adds additiona
expense to the cost of mlk which is borne by producers,
processors and consuners.

Thanks to previous decisions by the Departnment and the
efforts by many groups, mlk production in the southeast has
been on a slight upward trend since 2010. It is inportant to
all segnents of the dairy industry in the southeast, producers,
processors, and consuners, this upper trend in production
continue to increase in order to provide the fluid mlk needed
by the market.

In some sunmary, we encourage the Secretary to do the
fol | owi ng:

1. In formulating a reconmendati on, take into

consideration the potential inpact a decision in
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one Federal Order has on other orders.

2. If a decision is made that nakes it nore difficult
for the three southeast orders to provide consuners
an adequate and dependabl e supply of high-quality
fluid mlk, be receptive to considering future
proposals to help the Orders neet the objective of
suppl yi ng consuners with an adequate and dependabl e
supply of fluid mlKk.

That's ny testinony, your Honor.

JUDGE CLI FTON: What, M. Covington, do you understand to
be the mechani sm by which the proposals would have the econom ¢
i npact in your region that is depicted by the nodel s?

MR. COVINGION: If, again, if I amfollow ng your question
correctly, and based upon the information that we had, the
prelimnary econom c anal ysis showed for each Oder, including
the three orders that | represent, with producers it showed
that the mlk price fromthose years, 2017 to 2024, woul d
change, in nost all cases, be a lower price level as | had here
in ny tables for each of the four proposals.

JUDGE CLI FTON: Wo has questions for M. Covington? Does
anyone want to question M. Covington about Exhibit 83 before
det erm ni ng whet her you object to its being admtted into
evidence? No one. |s there any objection to Exhibit 83 being
admtted? There is none. Exhibit 83 is admtted into

evi dence.
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(Thereafter, Exhibit 83 was
received into evidence.)
JUDGE CLI FTON:  Now, who has questions for M. Covington?
CROSS- EXAM NATI ON
BY MS. HANCOCK
Q Good afternoon, M. Covington
My nanme is N cole Hancock and | represent the
California Producer Handl ers Associ ati on and Ponderosa Dairy.
| just want to talk with you a little bit about your
under st andi ng of how USDA's Prelimnary Regul atory | npact
Anal ysi s eval uated the proposals.
You have on here that you, | think you pulled out three
different charts that affect the Southeast, Florida and
Appal achi an. Those are the three areas that you are | ooking
at?
A.  Yeah, Florida, the Appal achian, and the Sout heast.

Q Gkay. You say it different -- Appal achian.

A Wll, that's sort of where | live, and that's the way
we always call it -- Appal achian.
Q well, I apologize for --

A No, that's fine.

Q kay. So | want to talk about -- so the nunbers that
you have in here where you tal k about, you have averaged the
i mpact in each one of these areas on page 3 of Exhibit 83.

A, Ckay. | didn't average, | just lifted the nunber off
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of those particular tables that showed the average.

Q And in the first paragraph on page 3 it tal ks about the
average blend price over the eight-year period is projected
lower. Did you do any kind of analysis using those numbers?

A Well, what | didis that | took, like | said, I took
the worst case scenario. And for those producers, Southeast
MIk, who markets mlk primarily in Florida, | took the average
year annual volune that a southeast m |k producer produces,
which is about 16 million pounds a year, and just did the
mul tiplication and rounded it off to 35, 000.

For Cobbl estone, | took the Southeast Order and took
the 26 cents. Their average producer produces about 30, about
28 mllion pounds of mlk a year, and just did the
mul tiplication and rounded of to $70, 000.

Q Ckay. Thank you. Then, | just want to clarify, and
you weren't here for the testinony when the U.S. presented this
dat a?

A. No, nm'am

Q So when the USDA presented the data, they had their
Econom st, Ms. Steeneck, come on and discuss this data. And
what she tal ked about were the nunbers reflected. She hel ped
provide sone clarification, and I want to tell you about that
and then ask you if that has any inpact on what you are talking
about .

But under the California Producer Handl ers Associ ation
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Proposal and Ponderosa Dairy Proposal, those are not

st and- al one proposals. Those are suppl enental topics is what |
woul d consider themto be, that if a Federal Order is adopted,
they would Iike certain aspects included as well that address
their, each of their business nodels.

And so when the USDA conducted that econom c anal ysis
as they explained it, or as | understand they explained it,
they didn't determne that the inpact, the financial inpact was
uni que to that proposal, but was instead, because it was
reliant on, say for exanple, the Cooperatives' Proposal, it
adopt ed those same numbers or changes or econom c inpact in
ot her areas. Does that nmake sense?

A, Yes, miam And again, | just, | put it in ny tables
the way they had it presented in theirs. But what you say
makes sense.

Q Is that how you understood it when you read it?

A, Yes. But again, | wanted to nmake sure | didn't, |
wanted to use the data the way they presented it.

Q Ckay. So it doesn't, in any way, affect your analysis.
You are just pulling out the infornation --

A.  That they had, yes.

Q Ckay. Thank you.

A, Thank you.

JUDGE CLI FTON: Wio next would |ike to question

M. Covi ngton?
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CROSS- EXAM NATI ON
BY MR VETNE:
Q John Vetne for Hi |l mar Cheese Conpany.

M. Covington, we had some, quite a bit of infornation
here fromm |k producers in California and different ways of
responding to mlk price signals and alternative uses of |and.
In the areas that you are famliar with, are there alternative
crops in which mlk producers do, or nake, participate, as
revenue streans to conpare dollars comng in, one use versus
anot her ?

A Yes, there are and it would vary dependi ng upon the
ar ea.

Q In Florida, for exanple, what m ght one | ook at?

A In Florida, especially in South Florida, at one tinme
you had some dairy farners, when the citrus industry was
strong, noved fromdairy to citrus. Also, you had you had sone
dairy farners, if they had a | and base, would nove to beef
cattle production. Then, as you nove further up into Florida,
you had, going fromdairy farmng into crop farmng, or either
going into tinmber. And then noving on up, Southern Georgia and
so forth, get nore into crop farmng, especially cotton or sone
smal |l grains. Myving on further up into Virginia would be in
t obacco or noving in sonme other animal industry, for exanple,
l'i ke poultry or sw ne.

Q And of the producers wth which you are famliar, are
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there mlk producers that do, on their farns, have nore than
one inconme producing enterprise?

A Yes, sone of them do.

Q Wth respect to the inpact on, estimated inpact, is it
your understanding that the way U S. Dairy Prograns estinated
the inmpact, is that the proposal, if adopted, would result in
higher mlk prices in California?

A Yes, sir.

Q And is it your understanding that as a result of the
higher mlk prices, California dairy farmers woul d be
stimulated to produce nmore ml k?

A Yes, sir.

Q And that as a result of nore mlk being produced, nore
cheese and nonfat dry mlk and butter woul d be produced.

A Yes, sir.

Q And that in turn, that the availability of nore dairy
products on the national marketplace woul d adversely affect the
basic formula price used in the Federal Order system is that
correct?

A Yes, sir.

Q Gkay. And at the bottom of your page 1 of your
testinmony, you' ve referred to growh of California mlk
production, and during the sane period, a decline in mlk
production in the southeast states. Wuld it be the sane

dynam c, essentially, that between the two regions that has an
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af fected decline in southeast production, that's California
production has grown and nmade nore products avail able, prices
for the coomodities used to set Federal mlk prices were
affected adversely?

A Well, the primary reason for declining in mlk
production in the southeast during that period of tinme would be
profitability. This wasn't, a lot of farms just didn't nake
enough noney profit-wi se, so they would exit the business.

Q So | think you estimated during that period of tine
farm nunbers, the approximtely 6,000 farners who deci ded not
to dairy anynore?

A. Alicensed dairy farns, according to the published
i nformati on, about 6,000 |ess today or in 2014, than there were
in 1995.

Q And with declining mlk production, | guess we cannot
assune that if somebody went out of business, their cows just
went to sonebody el se and kept producing; is that correct?

A. That is correct, yes.

Q The nunmber of dairy cows in the southeast have reduced
also, which is reflected in the | ower production nunbers?

A. | can't recall fromnenory the actual nunber, what the
dairy cow nunbers have during that tine period, but they have
decl i ned, yes.

Q kay. Do you know if during that period of declining

production in the southeast, when sonmebody went out of
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busi ness, some of the cows were nmarketed to buyers in
Cal'i fornia?

A. It very doubtful because just the distance.

Q The distance?

A. Again, | don't know, but | would -- | would be
doubt f ul .

Q Wuere would be the narket for southeast cows?

A, Wll, a good chunk of those cows that went out would
have went to slaughter. A lot of themwent to slaughter. Then
you woul d have had some dairy farmers in the southeast buying
the better cows, but a high percent of them generally when a
di spersal herd is held in farns down there, a good percent of
themare culled and sent to slaughter and they just sort of
sell the better ones.

Q So cows that are finished with their mlking cycle just
aren't replaced. That explains the drop in cow nunbers.

A.  Yes, you have, just, again, with farms goi ng down, and
agai n, some current farnms not expanding, and total cow nunbers
woul d decl i ne.

Q Thank you.

JUDGE CLI FTON: W next would |ike to question
M. Covi ngton?
CROSS- EXAM NATI ON
BY MR BESHORE:

Q | just want to, just one follow up question,
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M. Covington. In response to M. Vetne --
JUDGE CLI FTON:  Your nane?
MR. BESHORE: Marvin Beshore.

BY MR BESHORE:

Q In response to M. Vetne's questions about assuned
increases in California ml|k production of the proposal, if the
Federal Order canme into California, did you happen to hear any
of the testinony relating to the USDA projections where it was
shown that, for instance, in 2014, which are actual nunbers,
the USDA projections that generate the nunbers that give you
concern, which | understand conpletely, that they already, in
2014, they got 2.3 billion pounds nore produced in California
than actually occurred? D d you pick up any of that testinony?

A Ckay. | didn't hear the testinmony, but | did see some
of that in the transcript.

Q Gkay. And then for 2015 the baseline projections in
t he econom ¢ nodel showed a, the numbers are in there, roughly
a six percent increase, | think, in mlk production in
California? | mght be off on the percentage, but a
substantial increase from 2014 to 2015 in California, whereas
we're actually down three to four percent for the year. Do you
remenber seeing that al so?

A, Again, | read that transcript, and | guess, |'msure, |
guess, M. Beshore, | would have to probably go back and tel

you specifically. But |I renenber a little bit what you are
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tal king about, | don't have it in front of ne.

Q So, in any event, if those are the realities of,
currently, of mlk production in California, that could
possi bl y have sone inmpact on what we foresee going forward with
a Federal Order?

A Yes.

Q Thank you.

JUDGE CLI FTON: How user-friendly is that website?

MR. COVINGTON:  Well, | just went to the transcripts and |
just pulled themup and read them

JUDGE CLI FTON: Sounds good. Thank you. There are a
couple of features that are unique in ny experience wth regard
to these rule naking hearings. The first is the availability
of the audio feed, and the second is having transcripts and
exhibits as we go along instead of waiting until weeks after
the end, which was the tinetable that | was used to. So having
you be able to access and have information, and then conme with
your know edge about your area, is, | think, a wonderful thing.

MR. COVINGTON: It speeds the process up and hopefully
makes it nore accurate.

JUDGE CLI FTON:  Who el se has questions for M. Covington?

CROSS- EXAM NATI ON

BY MS. MAY:

Q Laurel May, USDA. Thank you so nmuch for testifying

today. We really appreciate you comng here and sharing your
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t houghts with us.
W have a coupl e of questions about your testinony.

First of all, one of the things that USDA is required to do is
to consider the inpact of our regulations on snall businesses,
and you have told us that you represent two Cooperative
associ ati ons of producers. And so our question would be
whet her you could tell us what percentage of each of those
organi zati ons woul d be conprised of small businesses as defined
by the Smal| Business Association, which is, we have cal cul ated
to be about 315,000 pounds of mlk a nonth.

A.  kay. None of Cobbl estone producers woul d classify as
smal | busi ness.

Q Ckay.

A.  Because they are producing, the average producer is
produci ng about 28 billion pounds a year. On Southeast MIK,
t he average producer is between 16 and 17 mllion a year, and
the 158, again, |I'mjust giving ny best estimte, of the 158,
may be three or four of them m ght qualify.

Q Ckay. That hel ps us. Thank you so nuch.

A Yeah.

Q And on your charts, the tables, I'mwondering if the
| abel s for the colums "m ni nunf and "maxi nun' reflect what's
really being shown there. As | recall, these were, the changes
were the mninuminpact and the maxi muminpact to the baseline

nunbers. So |I'mthinking that negative 15 cents is nore of an
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i mpact than negative 9 cents per hundredwei ght. Am | reading
that right?

A. Ckay. | had the same question that you had when | read
t hose tables, because | thought it ought to be reversed.

Q Good, then naybe you are going to straighten nme out
here.

A.  No, because | felt the sane way you did. And so since
| took the information right fromthe tables, | felt | better
use the same way that they had it in the tables. They had it
inthe tables. Because if | were doing it, | would have
reversed it, but | didn't.

Q | would, too.

A.  But again, but I, you know, that's the data | had, so |

didn't feel like I was, | felt | should change what they had.

Q | totally agree with your viewpoint and | appreciate
you pointing that out to us, so l'll have to find out nore
about that.

On page 2 you cited the Federal M Ik Order Study
Committee Report from Decenber of 1962, and then bel ow the
quotation you list as the source, the Report to the Secretary

of Agriculture dated Decenmber 1992.

A, Yes, that's a good catch. | just left out the first
part of it. | should have had the Federal MIk O der Study
Commttee, | should have had the, as a source, | should have

had the identical to what | have cited up there. M apol ogies.
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Q Ckay. So it should be 1962, then?

A.  Yeah, good catch. | don't know how many tines | have
read that, and my apol ogi es.

Q diff caught it.

A. |1 don't know how many times |'ve read that. That's the
reason it is difficult to edit your own.

Q It is.

A. But | have got the, actually, your Director gave ne
that book, so I think ya'll been trying to get rid of them so
| have actually got it back there.

Q Al right. Thank you so nuch.

A, Alot of good information in it.

JUDGE CLI FTON: M. Covington, do you want us to make the
change to your exhibit to reflect as your citation bel ow the
quote, 19627

MR. COVI NGTON:  Yes, na'am that's what it should be.
Again, | even read it right here and didn't catch it.

JUDGE CLIFTON: Al right.

MR, COVI NGTON:  Thank you.

JUDGE CLIFTON: M. Elliott is making that change now, and
['mnmaking it on ny copy to 1962.

Who el se has questions for M. Covington?
M. Covington, | think you are done.
MR. COVI NGTON: Ckay. Thank you, your Honor.
JUDGE CLIFTON: Is there anything you would |ike to add?

3792

BARKLEY

TRANSCRIPT OF PROCEEDINGS Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

MR. COVINGION: No, ma'am not at this time. | just
appreciate this opportunity for working me in.

JUDGE CLI FTON: Thank you for being here and giving us your
t estinony.

Then | believe we have cone to the point where
Dr. Schiek returns to the w tness stand.
MR. ENGLISH. This is Chip English.
That's correct, your Honor.

JUDGE CLIFTON: Dr. Schiek, | thank you for waiting to
resunme your testinony so that we could take the testinony of
others. You remain sworn. Wuld you again state and spel
your nane?

DR SCHEK M nane is Wlliam WI-L-L-1-A-M Schiek
SCGHI-EK

MR, ENGISH So again, this is Chip English.

And before -- when Dr. Schiek ended his testinmony at
5:00 yesterday, he had just conpleted page 30 of Exhibit 79.
So in a moment, but not quite yet, he's going to start back on
page 31 of Exhibit 79. But before he does that, | have one
prelimnary issue, and then because his testinony on page 30
referenced Table 2 of Exhibit 80, I want to di scuss sone nore
of that table, because we didn't have a chance to do that at
5:00 yesterday. So let nme start with a prelimnary issue that
was addressed yesterday to some extent, and | think your Honor,

you asked a question, and |l et ne just ask.
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CONTI NUED DI RECT EXAM NATI ON
BY MR ENGLI SH.

Q Wth respect to the issue of Gade A mlk and then term
market mlk in California, do you have sone additiona
information for the record today, Dr. Schiek?

A Yes, | do. | think maybe sonme clarification. This
i ssue has cone up, | think it would be good to at |east get
sone additional information on the record. The definitions of
market mlk and Grade A m |k under the California Food and Ag
Code, are contained in the California Food and Agricul tural
Code, Sections 35781 through 35928.

And just to, | guess, clarify ny comments from
yesterday that | was a little uncertain of, market mlk neets
G ade A requirements. In other words, the bacteriol ogica
counts and chl orof orm counts and everything of market mlk
basically neet Grade A requirenments. There are sone categories
of market mlk, and the extent to which they are still used, |
am not certain, but they have nore stringent requirenents,
| oner bacteria counts, |ower chloroformcounts in sone cases.
And these are, these additional sort of classes of market mlKk
are certified mlk and guaranteed m | k. Those are both, under
the California, defined under the California Food and Ag Code.
And if you look at the the descriptions there, these are, have
standards and requirenments that go beyond just regular G ade A

mlk. And | think that's primarily because they were desi gned

3794

BARKLEY

TRANSCRIPT OF PROCEEDINGS Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

for raw m |k consunption.

Q Anything else you would like to add on the issue of
G ade A or market m|k?

A. Wll, then the general question was, how do we
interpret market mlk versus Gade A mlk? And | think what we
can say is, in terms of usage, the way we normally use them
t hey are equival ent.

Q Gkay. Thank you. So now you referenced on page 30,
Table 2 of Exhibit 80. And we discussed very briefly your
devel opment of Table 2 as taking Exhibit 61 from CDFA Tabl e X,
and adding up the data and creating a table with the annual
counts, correct?

A. Correct.

Q So can you, so as we're looking at this, we start with
sort of the interesting situation of 1996 volumes, and this is
total bulk mlk inports in California -- perhaps for those on
the Internet or whatever -- and so you are at a situation where
coincidentally or however, the volume in 1996 is a little over
a 100, 000 pounds nore than the 2014, correct?

A, Correct.

Q But -- but in between, there's been, you know, there
was | ooked |ike an upward trend until you get to 2004, and then
there's been a downward trend from 2004 to 2014, correct?

A, Correct.

Q So in your 18 years at the Dairy Institute, you have
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obvi ously been here for that same tinefranme, what would you say
was going on with respect to that trend and why it's gone in
two different directions?

A.  Yeah, the main issue with that trend was changing price
rel ationships with contiguous states. And in particular, in
the early 2000's there were some |ower prices in some of the
contiguous states that led to, or at least a |lower price than
price relationship that has historically been in place, had
historically been in place. And there was opportunity to
essentially, create some econom c advantage for certain players
to inport mlk or to buy, essentially, buy mlk from
out-of-state and bring it into California. And so we saw t hose
nunbers decl i ne.

Dairy Institute basically tried to get a Class | price
adj ustment over that period where the nunbers were really
starting to grow, and eventually we were able to get an
adjustment. And around that tine, prices, the inports started
declining again. | think there were also some changes taking
place in terms of the market as well in ternms of just how
different nmarkets were supplied and how different areas in
nearby states at the same tine, just business decisions that
different players were making that also contri buted.

Q So -- thank you. Wuld you then pick up your testinony
on 31 of Exhibit 79, and read at |east the first paragraph and

then we'll talk about Exhibit 80 again.
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A Ckay.

Q It is 33 for us.

A.  So Changing -- the new heading, right?
Q Yes.

A Ckay.

Changing milk production trends in California are not
di sorderly marketing.

M Ik production in California has had a history of
rapi d expansion (Figure 3, Table 3). The CDFA M|k Pooling
plan was inplenented in the state in 1969. For the ensuing
four decades, the state's mlk production growmh rate exceeded
that of the rest of the country as shown in Figure 4 and Tabl e
4. The recent slow down in the growth of California's mlk
output is not a particularly unusual occurrence when | ooking at
ot her states. M1k production in the U S. and several selected
states is shown in Table 4 as an index, where each state's mlKk
output is expressed in relation to its mlk production in 1985
(100=1985). Major mlk producing states |ike Wsconsin
M nnesota, and New York have all experienced declines in mlk
production at various tines since 1985. FMVO regulated m ni num
prices have changed throughout the period as well, but there
does not appear to have been a focus by USDA on increasing
Cass Il or Aass IV/III1-Aregulated prices to deal with
declining mlk production in these states or in the orders

covering these states.
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California' s average annual m |k output growth exceeded
4 percent in the 1980's and 1990's, before slowing in the
period from 2000 to 2009, and slowi ng further since 2010 (see
Table 5) as a conbination of high cost for feedstuffs that are
now declining (shown in Table 6) and the inpact of the state's
t hree-year drought took hold. This year, mlk production has
decl ined substantially fromlast year's record high, but unlike
the 2009 downturn, USDA data suggests that cow nunbers have
declined little and the bulk of the decrease in m |k output
drop is due to lower mlk per cow (Table 7).

Q Actually, as | looked at it, why don't you conplete the
next paragraph and then we'll talk to that.

A Still, for the first four decades after pooling was
introduced in California, mlk production expanded rmuch nore
rapidly than in the rest of the U.S., denoting m |k production
returns that were, on bal ance, sufficient to encourage strong
m | k production growmh. Another key point to renenber in
exam ning mlk output growh percentage rates, is that a |arge
m | k production base nmeans that a small percentage increases in
mlk -- that means that -- snall percentage increases a mlk
out put can be substantial in terns of the extra mlk pounds
produced. For exanple, a one percent annual growth rate based
on California's 2014 m |k output of roughly 42.3 billion
pounds, results in 423 mllion pounds per year of additional

mlk. Wile a one percent growth rate in Florida's mlk
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production of 2.5 billion pounds, results in additional mlk of
only 25 mllion pounds. Put another way, Florida would have to
grow by 17 percent to produce as nuch additional mlk as
California does by growing at a one percent rate.

Q So now please stop. Let's go to Exhibit 80. And in
t hose previous paragraphs you referred to a nunber of tables
and figures. So let's start with Figure 3 and Table 3.

A.  Right.

Q And Figure 3 is based on the data in Table 3, so why
don't you first start with Table 3 and tell us what Table 3 is
and where it canme from

A, Ckay. So Table 3 shows California mlk production,

U S mlk production, and the rest of the U S., that's the U S.
excluding California. It shows the production in mllions of
pounds for each of those regional delineations for the years
1969 to 2014.

Al so included are the percent changes in each of the
years fromthe prior year, in 1970 through 2014, and the actual
production changes in each of those regional delineations for
each of the years fromthe prior year, 1970 to 2014.

And these data were drawn from USDA, sort of final
estimates of mlk cow nunbers and m |k per cow that are
contained in the publications as they are cited at the bottom
of the table

Q Wich is page 8?
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A, Wich is page 8, yes.

Q So then how did that translate over to Figure 3, which
Is page 7?

A. So Figure 3 on page 7 is sinply the California mlKk
production data from 1970 t hrough 2014, and it's just an
illustration of the sort of steep rise in rapid growh in
California mlk output during the entire period.

Q So then you also referenced Figure 4 and Table 4. And
again, looks like Figure 4 on page 9 is based on data from
Table 4, which is Page 10, correct?

A, Correct.

Q So could you tell us what Table 4, Page 10, howit's
devel oped and what it shows?

A. Ckay. So Table 4 on Page 10 includes sone of the same
information that was on Table 3, but also includes mlk
production data for the states of Wsconsin, New York, Florida,
and M nnesota, as well as the U S. as a whole, and California.
And it has the sane set of data fromthe sane years, from 1969
to 2014. And then what's been done is to take the year 1985
for each of those states and divide every other production
nunber for every other year within that state, by that year's
production in 1985. So it creates an index of production, with
a base year of 1985. And the reason for doing that is so that,
because there's large differences in total mlk produced, it

woul d be very difficult to create a graph that would have a
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scal e that you could really see conparisons in terns of how
m |k production is changing in one state versus another, so
this gets everything onto a conmon scale so that you can see
t he changes relative to each other.

Q And that's a comon net hod of economic analysis to use?

A It's a comon method to show data in this particular
way.

Q So then that data from Table 4 is then depicted on
Figure 4, which is Page 9, correct?

A, Correct. And I would note that again, the sources of
the data, they are actually the sane publications as the
sources in Table 3, and they are listed at the bottom of
Tabl e 4.

Q Now, | note that in, say one tinmefrane from'97-'98 it
| ooks like, California |leveled off, and also, is it 2008 to
2009, production went down?

A. Correct.

Q What was going on in 2008-2009 that caused that drop
i n your opinion?

A Wll, that was the, | guess sone people have called it
the dairy crisis. It is also nore broadly known as the
financial crisis. The two events sort occurred at the sane
time, but essentially, during that tinefrane, in part because
of the financial crisis, global demand was damaged by the

financial crisis, and a couple of years of high prices prior to
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that, 2007 to 2008, had resulted in large m |k production

vol umes, not just inthe US., but in other areas. And so
there were excess supplies on the market as to excess
inventories and | ess demand, and so mlk prices fell, say dairy
commodity price values fell, consequently mlk prices fell as a
result. And that led to | ower, because of the negative nargins
that dairy farners were experiencing, that led to lower mlk
out put eventual ly.

Q But looking at the index conmparison, would it be fair
to say California's drop was nore significant than other states
or the national index?

A Yes, it was.

Q And yet California recovered after that?

A It did. And | think the drop in California, that sort
of nmore extrene drop during that timefrane, had to do with the
hi gh feed costs, and there were a | ot of dairymen who, in 2008,
saw feed costs rising, and | think |ocked in prices thinking
that they nmay continue to go up. And what happened is that
mlk price was al so going up, you know, in 2007-2008 as feed
costs were rising, and the thought was nmaybe |l ock in feed costs
and keep your feed fromescal ating, and perhaps that would be a
nore profitable venture because maybe the mlk cost would
continue to go up. So folks did lock in feed costs. 1'm not
sayi ng everybody did, but there were nunbers who did. And so

they kind of got saddled with the higher feed costs as mlk
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prices then declined, and that had a real dramatic inpact on a
| ot of folks. Even those who didn't lock in feed costs still
saw really bad margins. That was just a really bad year for
everybody in the industry.

Q So then you next reference Table 5, which is on Page 11
of Exhibit 80. Were you done tal king about Figure 4 or --

A Well, yeah, just looking at Figure 4 a little bit nore,
the purple line on the graph, |I'massum ng everybody has col or
graphs. The purple line is the U S. mlk production index.
You can see that sort of trends in a nore gradual but steady
upward direction, but you see other things happening in various
states of Wsconsin from 1985, actually down to about the early
2000' s, experienced a downward trend. And sonmewhere around
2004, that trend reversed and they started experiencing
production increases.

New York kind of was steady, not seeing nuch growth at
al | throughout nuch of the period from'85 to the late '90's,
but after the late '90's, naybe began to see sort of an upward
trend.

Florida, during the early part of the time period was
growi ng. And then from say around 1994 to maybe down to
around 2008, saw its trend nove downward in ternms of mlKk
production, but then it's turned around since that tinme and
resuned an upward trend.

And M nnesota declined, and to this date, still hasn't
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got back to the production that they had in 1985.

Q So what conclusion did you draw fromthat relative to
this proceedi ng?

A Wll, inalot of the mgjor dairy states, and |' m not
counting Florida as a major dairy state, but they just happen
to be representative, naybe, of the Southeast, you know, there
have been periods where production is declined, and in sonme
cases, has gone on a downward trend for a nunber of years. And
so California is, having had a long history where it really
didn't experience downward trends and growth, has had its
upward trend nodified, and you know, this year, again, mlk
production is down. W don't know whether that's the beginning
of a new trend or whether that's one of a couple of declines we
have had in the |last eight or nine years, where afterwards, the
i ndustry recovers and grows again.

Q Anything else you want to say about Figure 4 at this
poi nt ?

A, No.

Q So turning to Page 11, Table 5, howis this produced
and what does this show?

A. So this cones fromthe data in Table 3. So you see
that each of the areas, California, US., and rest of the U S.,
the production is listed, but also there's the percent change
on the prior year listed next to each of those in the 3rd, 5th,

and 7th colums. So it's basically taking an average of the
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decade, so we have '70 to '79, it is an average of those annua

nunbers from'70 to '79, and that becones the sort of ten-year

average, average per year change. It is not a conpound average
growmh rate, it's a sinple average of the annual changes.

Q And what do you think this shows?

A Wll, in the decades of the 1970's, 1980's, 1990's and
the first decade of the 2000's, California mlk production grew
at a faster rate than the U S. mlk production as a whole. And
as the U S., except California, which would be all the other
states in the U S., and in a period since that tineg,

California, at least through, from2010 to 2014 California mlk
production still grew, but it was at a smaller rate than the
U S, or the rest of the US.

Q Anything el se you want to say about Table 5 at this
poi nt ?

A No.

Q So you also discussed in the sanme paragraph, Table 6

whi ch is on page 12.

A.  Uh- huh.
Q So what does Table 6 show, and well, how was it
devel oped?

A, Ckay. So what | tried to do here, these are not
monthly average prices for the nost part. Wuat | did was to
try to track the prices by looking at the first week of the

nonth, the first weekly report fromAMS, California Gain and
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Feed report. And occasionally there would be no reported sal es
that nmonth, so with alfalfa in particular, | would | ooked to
try to find the first reported price that was nearest the first
of the nonth.

Basically, the idea is to just to kind of see how those
prices have noved and changed over the period August 2012 to
June 2015. This was actually a table | prepared for another
proceedi ng, but, you know, since it has data from 2015 as wel |
as the recent couple of years, | felt that it was relevant to
basi cal | y show what's been going on with feed prices. And
certainly, if you |look back through that table, you will see
very high corn prices in 2012. You renenber there was a
drought that year in the Mdwest, great m dwestern drought, and
corn prices spiked very high. And so you can see that inpact
of corn prices in the Northern San Joaquin Valley, for exanple,
at over $300 a ton. Alfalfa was still pretty expensive. |
| ook at supreme and premumalfalfa. If there was a suprene
number there, | would get it. If it was, if there was not a
suprene nunmber in the first couple of nonths, | would report
t he prem um nunber.

So it's not areal pure table in that regard as far as
alfalfa prices. But again, the idea was to try to track just a
pi cture of novenent in those nunbers. And you can see that,
wel |, corn prices have fallen substantially fromwhere they

were in 2012. Alfalfa prices, you know, not as mnuch.
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Especially for the top quality grades of alfalfa.

| have noticed, in looking at this publication, there's
been | ess suprene alfalfa reported this year. |It's been nore
scarce to find reports of sales of suprene alfalfa. And
don't know what to conclude about that, whether it means that
there's less supreme alfalfa, which is the highest quality
alfalfa for feeding a dairy cow, there may be |ess of that
available this year, | don't really know. But prices have
ranged through this period between $240 a ton into $350 a ton.
So those prices haven't, they started in the 250 range, they
have ended cl oser to the sane range, but at times have been
nmuch nore expensi ve.

And then Canola neal is included, because as | |ook at
the feedstuffs sheet that's devel oped by the CDFA Cost of
Production Unit, that Canola is a feed, that's becom ng nore
used nore often in California. It is still not, there's not
one domnant feed ration in California. California dairynmen
are great at kind of figuring out different ways to construct
feed rations and so they |l ook at prices and will rebal ance
their feed rations. But Canola is sonething that's been used
nore and nore. And at tinmes that's been very expensive, over
$400 a ton. Currently, the nost recent data | have, is that
the nunbers are down sonmewhat for Canola as well from where
they have been at tines. So that's just a picture of what's

happening wth feed prices.
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Q And again, if it was blank, that means you j ust
couldn't find anything?

A.  Yeah, there wasn't any data at that particular point in
tine.

Q So what do you conclude from Table 67?

A Wll, that sone feed, costs of feed have come down from
their very high levels a few years ago, and sone are stil
reasonabl y expensi ve.

Q And let's turn, | think in this particular section you
had one nore table, Page 13, Table 7.

A R ght.

Q Solet's ook at this. And first, tell ne what it is
and then we'll talk about its inplications for a nonent.

A, Ckay. So this just |ooks at the period from 1996
through 2014 in terms of annual data, and then we | ook at the
January through August data for 2014 and 2015, and it shows the
California mlk production during that period, we al so have
USDA' s nunber from for the nunber of cows in California, dairy
cows, and the annual average of mlk per cow, or the production
per cow that it's sometimes called, in the state as well, and
t he percent changes fromprior year for each of those three
vari abl es.

Q So there's been, you have been here, again, since the
begi nning of the hearing, and you have certainly heard a | ot of

testinmony froma nunber of witnesses with respect to 2015, and
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you have heard about m |k cows being sold, and | eaving the
state, or whatever. \Wen you conpare January to August 2014,
to January through August of 2015, what do the nunbers actually
tell you?

A \Well, these nunmbers suggest that nost of the production
decrease this year in 2015 has been due to reduction in mlKk
per cow, the output per cow. There has been a nodest reduction
of .1 percent in cow nunbers fromthe prior year, but nost of
the 3.1 percent average, January through August average, drop
in mlk production has been due to a drop in mlk per cow.

Q Wat do you conclude fromthat?

A Wll, it's difficult to know for sure what's going on
t here because the nunbers are sinply just the nunbers, so you
have got to have sone insight into what's going on in farming
In talking to sone consultants, and this sort of is borne out
by sone of the things that you see in the California dairy
feed, it does seemlike the quality of feed that's being fed
this year is somewhat lower. | have heard that, that's been,
simlar statenents have been made in Dairy Market News, and
this year looking at the California Fluid M|k Report, or the
Western Fluid M1k Report, and they have a few sentences on
California in there every week. There has been sone tal k about
feed quality, particularly hay quality, and that's probably an
el enent in that they have sonething to do with the drought.

But the reality is, | don't know exactly what's driving the
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m |k per cow nunber. Nornally, when there are really, a rea
reduction in dairy farmmargins for extended period of time, we
see cow nunmbers go down or contract as a result. And | haven't
seen that this year.

If you | ook back into 2009-2010, you can see the
reduction in cow nunbers at that tinme. And in 2013, in
response to the really high feed costs we had beginning in the
second half of 2012, you al so saw a nodest reduction in the
number of dairy cows, but since that time, you know, we have
seen sone this year, but it is pretty nodest.

Q Al right. So returning now briefly to Exhibit 79
woul d you read the next section, it is two paragraphs, and
return to Exhibit 80

A Ckay.

Q Dairy farmconsolidation

A.  Ckay. Thank you.

Dairy farmconsolidation in California is not evidence
of disorderly marketing.

Despite the existence of an upward trend in mlk
out put, the nunber of dairy farms in the state has declined in
recent years, as it has in nost states. The rate of decline in
t he nunber of dairy farns appears to have increased since 2006.
(Figure 5), as California dairy farmers, with their relatively
| arge reliance on purchased feed, were challenged by higher

corn, hay, and oil seed costs. They have also endured a severe
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mlk price decline in the wake of the global financial crisis
in 2009, and the resulting reduction in dairy product demand,
whi ch were events that inpacted dairy farners throughout the
US. Mre recently, the severe drought inpacting California
and other parts of the West has increased conpetition for |and
and water resources, and that devel opment has created

addi tional challenges for dairy farnmers.

The nore rapid consolidation of producers is not
necessarily a sign of disorderly nmarketing or a problemthat
nmust have a regulatory renedy. Indeed, if preventing farners
fromexiting the industry -- preventing dairy farmers from
exiting the industry were a goal of FMMJOs or of California's
state dairy program we woul d have to consider both of themto
be abject failures. Rather, consolidation of dairy farns is a
natural outgrowth of differences in individual producers cost
structure, risk tolerance, access to capital, and life goals.
As | just indicated, many m |k produci ng states have
experienced farm consolidation, that is a declining nunber of
dairy farms. In fact, in recent years, dairy farm
consol idation el sewhere in the U S. has occurred at a nore
rapid rate than in California. (Figure 6 and Table 8).

Q So as you finish that section, let's now discuss, go
back to Exhibit 80. You referenced in the first paragraph of
that section, Figure 5 so why don't you tell us what Figure 5

in, | guess at the sane tinme you mght as well tell us about
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Tabl e 8.

A. Ckay. So Figure 5is sinply a graph with two scal es.

On the left hand Y axis, or vertical access, is mlk production
l[isted in mllions of pounds, and on the right vertical access
is the nunber of dairies in California.

And that data, both in terms of mlk production and the
number of cows, nunber of dairies, comes fromUSDA's M Ik
Production Report. And | have February 2015, that's when the
annual production nunmbers come out in the USDA M|k Production
Report, and so it's that one, February 2015, and earlier issues
to capture all the data that's in this table.

So the Figure 5 illustration here shows that number of
dairy farns in California declining from2,324 in 1996, to
2,043 in 2005, and then to 1,470 in 2014. But at the sane
time, mlk production reached an all-tine high in 2014.

Q And Figure 6 is also based on Table 8. You discuss
that in the next paragraph, so why don't you tell us about
Figure 67?

A, kay. So Figure 6, again, what | did, I'll probably
have to | ook at Table 8 first. And you will see from 2003 to
2014 1 have listed the nunmber of |icensed dairy herds for
California, Idaho, Wsconsin, and the U S. as a whole. And
then simlar to what | did a couple of tables earlier, because
there is big differences in those nunbers, | expressed it as an

index with 2003 being the 100 val ue on the index. 1In other
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wor ds, each of those colums, each nunber in the colum is
di vided by the production, or the nunber of herds in 2003, and
nmul tiplied by 100 to cone up with an index of 100 base. And so
that data, the index data is what is plotted on Figure 6.

One nore point about Table 8. Wiy 20037 Wy didn't |
could include a longer timeframe? USDA began reporting a
different series in terms of what we would call farm nunbers,
beginning with data in 2003. Prior to that time, there were, |
believe it was either farns with mlk cows or operations with
mlk cows, and |'mnot quite sure what the technical termwas,
but they basically defined a farmas anypl ace having one or
nore mlk cows. Beginning in 2003 they started reporting
|'icensed dairy herds, which is a bit of a different
nonencl ature, and a different nethod of determ ning nunber. So
if you were to include prior nunbers published by USDA t hat
refl ected the nunber of farns, they wouldn't be consistent with
the data since 2003. So that's why this data begins with 2003.

Q Indeed about 45 m nutes ago we heard Cal Covi ngton
tal ki ng about the nunmber of |icensed dairy herds, correct?

A W did. So going back to Figure 6, we have expressed
each of the dairy farmnunbers in each of the four regions,
Wsconsin, California, US., and | daho, as a percentage
basically of its 2003 level. And basically, if we |ook down in
2014, the nunber of dairy herds in California was at 72.1

percent of its 2003 |evel; the |daho nunber was 68.4 percent;
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the U S. as a whole was 64.4 percent; and Wsconsin was 62.7
percent. So that -- that's, | nmean, the data is what the data
is, and | think it basically says it is a percentage of the
number of herds that were there in 2003, consolidation has
occurred nore rapidly in these other regions than in
Cal'i fornia.

Q Al right. So why don't you continue with your
statenment on Exhibit 78?2

A, Ckay. New heading. Mk supplies are nore than
adequate for O ass 1 use.

One thing that is clear, is that despite consolidation
at the farmlevel and a nmuch slower growth trend in the state's
mlk output, mlk supplies in California are adequate for
O ass 1 use. Beverage mlk sales, a proxy for Class 1 use, are
shown in conparison to total mlk production in the state for
the period 1969 through 2014, in Figure 7. \Wile beverage mlKk
sal es do not constitute the entirety of Cass 1 use, the change
in sales relative to production is useful for illustrating the
trend. It should be noted that there are differences in how
CDFA and USDA cal culate California Cass 1 and FMMO O ass
utilization respectively. The differences are, and insert
likely small, relative to the total nunber of pounds in the
hi ghest cl ass use under each system-- sorry, on the highest
cl ass under each system

JUDGE CLIFTON: And, Ms. Elliott, | would Iike you to make
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t he change on the record copies. On page 33, we're nerely
inserting the word |ikely.

M5. ELLIOIT: kay.

DR SCH EK: California pool Oass 1 usage excludes the
exenmpt quota held by Type 70 producer-handlers in the state
that would ordinarily be regulated under an FMMO. The state's
pool Class 1 use also excludes bulk mlk inports from
out-of-state dairy farnms that are used to nake fluid products,
whi ch woul d al so be regul ated under an FMMO. Finally, there
are mnor differences in Cass 1 product definitions.
Buttermlk is Cass 2 in California, while it is dass | under
FMMOs. Half and half is AQass 1 in California, but dass II
in FMMOs. However, alnost 90 percent of what would be d ass
Roman nuneral | mlk under a California FMMO, is used in whol e,
reduced fat, lowfat, and nonfat mlk, and, therefore, the
general trends are not substantially inpacted by the
di fferences in CDFA and FMMO dat a.

M|k production in California and then, delete two
wor ds, because there's a double in California there, so delete
the second in California.

JUDGE CLI FTON: Thank you, Ms. Elliott.

DR SCH EK: The mlk production in California has grown
rapidly since the inception of pooling, and that should say
and.

JUDGE CLIFTON: Al right. Do you see that, Ms. Elliott,
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we' re changing the as to and?
MS. ELLIOIT: kay.
DR SCH EK: Ckay. Start the sentence again.

M1k production in California has grown rapidly since
the inception of pooling and is now nore than five tinmes the
Cass 1 use in the state, with a reserve supply now nore than
four times as |arge as the usage for fluid purposes. Today,
nost of the mlk in Californiais Gade A, with only 1.1
percent of mlk in the January through August of 2015, in
January through August of 2015, designated as G ade B

M|k moverments in California are largely efficient.

The quantity of California mlk noved into the state's
fluid deficit areas is detailed in Table 9. This data is
publ i shed tw ce per year by CDFA as part of its mlk hauling
survey. The reported hauling data largely illustrate mlk
nmovenments that are efficient, wth close-in mlk, if available,
serving the bulk of the needs. The vast najority of Bay Area
mlk comes from Northern San Joaquin, North Bay, and Sol ano
areas. Mst of the mlk noving into Southern California is
from Southern California or the South Valley. Mk noving
| onger di stances does happen, but these are nostly organic mlk
or sone type of concentrated bul k product, and volunes are
generally snall conpared to the total mlk moving to the
G ass 1 uses in the market.

MR. ENGLI SH: Let ne stop you there.
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DR. SCH EK:  Yeah.

JUDGE CLIFTON: Let's see -- it's -- let's conme back ready
to go at 4:00. That gives you a little bit nore than 15
m nutes. Conme back at 4:00.

(Wher eupon, a break was taken.)

JUDGE CLIFTON: We're back on record at 4:01. Wien we
finished last night at a little bit after 5:00, Dr. Schiek had
conpl et ed page 30, and today he conpl eted al nost page 34. And
we're going to ask himto resume again at a |later time because
we're interrupting his testinony to take another witness.

M. English, would you explain to us?

MR. ENGLI SH. Yes, during the break, the train went off the
tracks.

What we have here is, | said earlier this norning we
were going to have four witnesses with respect to what we cal
t he extended shelf |ife issue. And to set the stage,
Exhibit 1, page 47226, Section 1051.43, Ceneral Cassification
Rul es, the testinony we're about to hear, out of order, has to
do with shrinkage. And for scheduling issues, and | thank
Dr. Schiek obviously, |I talked to M. Beshore, and your Honor,
and the court reporter, and others, for scheduling purposes |
would like to call, out of order, M. Carl Herbein
HE-RBEI-N to the stand.

And | have already provided three copies to USDA and

one to the court reporter, and one to the judge. So
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Ms. Elliott already has three.

JUDGE CLIFTON:. M. Herbein, if you will be seated, I'll be
swearing you in in a seated position after we have gotten these
exhi bit copies distributed.

MR ENGLISH And I'Il explain what it is after it's been
di stri but ed.

JUDGE CLIFTON: And Ms. Elliott, | believe | will be
marking this, and you will be marking this, as Exhibit 84; is
that correct?

MS. ELLIOIT: That's correct.

(Thereafter, Exhibit 84 was narked
for identification.)

JUDGE CLIFTON: This wll be Exhibit 84. |f anyone wants
to be sure you have a copy, we can have you nmake that on the
copy machine at the end. Do you still have -- you need three
more? (ood.

MR ENGLISH. |'msorry, your Honor, | was watching the
passing out, what do we mark this as? Exhibit?

JUDGE CLI FTON: 84. 84.

MR ENGISH  So Exhibit 84 exists of actually three
pieces. Part 1, a two-page statenent expert report, and it
| ooks i ke the Gemins have m grated over the weekend, because
M. Herbein's nane is misspelled in the very first line. So
insert a "B", if possible, on the first line of expert report

of Carl D. Herbein, CPA. And that's a two-page statenent of
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M. Herbein. Followed by Part 2, which is six pages of his
curriculumvitae. And followed by Part 3, which is a one-page
numerical report entitled, Shrinkage - Utra-Pasteurized and
Aseptically Processed Fluid MIk at 7(b) Distributing Pl ants.

JUDGE CLI FTON: Very good.

MR. ENGLI SH: Just have to be all one exhibit.

JUDGE CLIFTON: Al right. So, Ms. Elliott, would you, on
page 1 of Exhibit 84 insert a "B" in the name, and you nay have
to just strike "Herein" and wite "Herbein", HE RB-E-I1-N, in
order to make that clear. Al right.

M. Herbein, 1'll swear you in. If you would raise
your right hand, please.

Do you solemly swear or affirmunder penalty of
perjury that the evidence you will present will be the truth?

MR. HERBEIN. Yes, | do.

JUDGE CLI FTON:  Thank you.

DI RECT EXAM NATI ON
BY MR ENGLI SH
Q M. Herbein, why don't you read the first two
par agraphs, sort of your introduction, qualifications, and then
stop so we can discuss a little nmore of your curriculumvit ae,
pl ease.

MR. H LL: Your Honor, Brian Hll.

Just quickly, would |I be correct in assumng that this

address that's here is --
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MR. ENGLI SH: This is a business address.

MR HILL: Okay. Just want to nake sure

MR ENG.ISH |I'mconfident that's a business address,
have been there. | have also been to the other address, but
['"mnot going to tell you what that one is.

JUDGE CLIFTON: Yes. And thank you. M. Herbein, what
that's about is, we're happy to include in the record your
busi ness address. For privacy reasons, we do not want to
include it if it was your residence.

MR- HERBEIN. It is ny business address.

BY MR ENGLI SH

Q (o ahead.

A I'mCarl D. Herbein, CPA President and CEO of Herbein
and Conpany, Inc., and ny business address is 2763 Century
Boul evard, Reading, PA 19610. | w sh to present testinony on
behal f of Agropur, Inc., Aurora Organic Dairy, Byrne Dairy,
Utra Dairy, Cunberland Dairy, HP Hood, LLC, Saputo, and
Western Quality Foods. | attach ny Curriculum Vitae as Exhibit
California Dairy Institute-2, which outlines nmy education and
experience in the dairy industry.

QUALI FI CATI ONS AND BACKGROUND OF CARL D. HERBEIN, CPA

Carl D. Herbein, CPA, is President and CEO of Herbein
Conpany, Inc., a regional CPA firm headquartered in Reading,
PA. | founded this firmin 1972 after working for

Ernst & Young. Herbein and Conmpany, Inc., is a genera
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practice CPA firmw th a nunmber of specialized practice areas,
including the dairy industry. Qur practice in dairy includes
representing dairy farners, dairy cooperatives, and dairy food
manufacturers and distributors, as their auditors, tax
accountants and consultants. |'mpersonally responsible for
this part of our practice and spend nore than 50 percent of ny
time representing dairy clients in rate making cases, valuation
assi gnments, nergers and acqui sitions, and as partner
responsi bl e for conpany audits, tax services, and other
busi ness-rel ated consulting issues.

Q So why don't you stop now. And this is not the first
time you have appeared at a Federal MIk Order hearing, is it?

A It is not.

Q Do you recall how many tines you appeared at Federa

M|k Order hearings as a W tness?

A. | believe three tinmes.

Q Gkay. What was the nost recent tine?
A.  The producer-distributor hearing.

Q Producer-handl er?

A.  Producer-handl er, yes.

Q Was it the national hearing?

A Yes.

Q D d you also appear at the earlier producer-handler
hearing, the regional version?

A, Yes, | think | did.

3821

BARKLEY
TRANSCRIPT OF PROCEEDINGS Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

Q kay. And what other hearing did you appear at?

A. | appeared at a Federal Order, at two Federal Order 33
heari ngs sone years ago.

Q Wuld those have been in the 2000-era, we call those
t he pooling hearings?

A. No, they were prior to Federal Oder Reform

Q Ckay.

A. One had to do with payment ternms, tine period for
paynents, and the other had to do with, I'mnot exactly, |
don't remenber the third, but there have been three.

Q And were you qualified as an expert in dairy cost
accounting at those proceedi ngs?

A Yes, | believe so

Q Now, other than the Federal proceedings, is there
sonet hing cal |l ed the Pennsylvania M|k Marketing Board?

A Yes, there is.

Q And does that board have a nunber of mninmumprice
proceedi ngs invol ving producer prices, whol esale prices, and
retail prices?

A Yes, they do.

Q And have you appeared at those proceedi ngs over the
| ast several decades?

A Yes, | have.

Q As an expert in dairy cost accounting?

A, Yes.
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Q Ckay. Do you, as a part of those proceedi ngs, conduct
surveys of plants so as to be able to provide conbined data for
the record to nmask confidentiality?

A Yes, we, | refer to that as cross-sections. W
accunul ate price and -- cost data, strike price -- cost data
for a series of conpanies, and we put those conpani es together
on a wei ghted average basis and present various econom c
statistics to the Pennsylvania M|k Mrketing Board, which are
then incorporated into their process of devel oping into and out
of store prices.

Q And is one of the purposes of doing a cross-section
anal ysis, the ability to provide data that woul d ot herw se be
subject to confidentiality restrictions?

A. That's correct.

Q Your Honor, | would nove that M. Herbein be recognized
as an expert in dairy cost accounting.

JUDGE CLIFTON: Is there anyone who wi shes to question
M. Herbein before determ ning whet her you have any objection
to his being qualified as an expert in dairy cost accounting?
No one. |s there any objection to M. Herbein being accepted
as an expert in dairy cost accounting? There are none.
M. Herbein, | accept you as an expert in dairy cost
account i ng.

MR. HERBEIN:. Thank you.
BY MR ENGLI SH.
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Q So now returning to your statenment, which is exhibit
California Dairy Institute-1, Exhibit 84, why don't you
conpl ete your statenent?

A.  BACKGROUND AND PURPOSE OF HEARI NG

The Agricultural Marketing Service, Dairy Programs, has
called a hearing to consider establishing a California M1k
Marketing Order. The Dairy Institute of California is party to
this hearing and has requested addi ng additional provisions for
shrinkage for ultra-pasteurized or aseptically processed fluid
mlk at a 7(b) distributing plant or at a 7(a) distributing
plant. This testinony is devel oped to provide historical
shrinkage levels in 7(b) plants.
STUDY CONDUCTED
| entered into non-disclosure and engagenent letters

Wi th the above cross-section of 7(b) plants. | obtained their
nonthly federal and/or state mlk report which reflects
shrinkage incurred for each nonth. The study conducted covered
the time period of January 1, 2013, to Decenber 31, 2014. MW
calculations utilized all pounds received at the cross-section
pl ants, including farmreceipts, receipts fromsellers of bulk
cream and transfers. Proper cost accounting requires that al
mlk in a plant be utilized when calculating a shrink factor.
| then summarized the reports and cal culated a wei ghted
percent age average shrink based on total product pounds, skim

pounds, and al so a wei ghted average shrink percentage for
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butterfat. This weighted average cal cul ati on was perfornmed so
that the cross-section nmenbers with the nost volume carry the
nost weight in the average calculation. It is my opinion that
a weighted average calculation is preferable to a sinple
average for a proceeding such as this.
CROSS- SECTI ON

The cross-section of Agropur, Inc., Aurora Organic
Dairy, Byrne Dairy, Utra Dairy, Cunberland Dairy, HP Hood,
LLC, Saputo, and Western Quality Foods is representative of
7(b) plants located in California, and al so el sewhere in the
United States. The cross-section of dealers has increased the
pounds of mlk received and processed by approximately 10
percent from 2013 to 2014. Thus, this is a portion of the
dairy industry which is changing and the related regulation
shoul d al so be adjusted for this dairy segment.

FI NDI NGS

My analysis and results are presented on Exhibit
California Dairy Institute-3 and shows that shrinkage in 7(b)
plants on a total pound basis is 2.73 percent on --

JUDGE CLIFTON: Is that on a total product pounds basis?
MR, HERBEIN. Yes, excuse me. On a total product pound

basis is 2.73 percent; on skim 2.68 percent; and the butterfat
shrinkage is 3.35 percent.

The Dairy Institute requests that the California

Federal M Ik O der should include shrinkage |levels for 7(b)
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plants and for 7(a) plants that process ultra-pasteurized or
aseptically processed fluid mlk at the percentages as
reflected on Exhibit California Dairy Institute-3. These
percent ages shall be used in determ ning the paynment
requi rement for pounds of skimand pounds of butterfat |ost by
pl ants.
SUMVARY

Based upon ny review, analysis, and cal cul ations, |
find that the "all owabl e shrinkage factors" for 7(b) plants
shoul d be updated to reflect the findings presented on Exhibit
California Dairy Institute-3.

REPORT QUALI FI CATI ONS

| understand that this report will be used in
connection with this hearing, and nay not be used for any other
purposes. This report is based on information provided to ne
as of the date of this report and is subject to change as a
result of additional information which may be provided in the
future. M opinions included in this report have been stated
to a reasonabl e degree of professional and accounting
certainty. | reserve the right to respond to any additional
expert reports or additional information provided.

This will confirmthat ny fee is a product of the tine
spent by me and ny staff on this engagenent, and are at, and
are applicable billing rates. Qur fee is no way based on the

outcone of this hearing.
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BY MR ENGLI SH

Q Could you read that |ast sentence again?

AL Qur feeis in no way based on the outcone of this
heari ng.

Q Does that conclude your --

JUDCGE CLI FTON: Wuld you please read the subnitted by and
tell ne what's contained there?

MR ENGLI SH Go ahead and read the rest of it.

MR HERBEIN. |'msorry. Submtted by Carl D. Herbein, and
ny signature appears as is ny name, and the CPA designation,
and it's dated October 16th, 2015.

BY MR ENGLI SH.

Q Solet's nowturn to the |ast page of Exhibit 84, which
is |abeled Exhibit California Dairy Institute-3, and describe
what's in your text. Wy don't you wal k us through what the
cross-section nunbers are and what it shows?

A Yes. 1'll be glad to.

First of all, the tine period covered by ny study was
January 1st of 2013 to Decenber 31st, 2014, a 24-nmonth period.
The cross-section of processors involved, as | nentioned
earlier, Agropur, Aurora Organic Dairy, Byrne Dairy, Utra
Dairy, Cunberland Dairy, HP Hood, LLC, Saputo, and Western
Qual ity Foods. And the sunmmary of the cross-section --

JUDCGE CLI FTON: Wuld you please read the title, which is

above what you've told us so far?
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MR. HERBEIN: Shrinkage U tra-Pasteurized and Aseptically
Processed Fluid MIk at 7(b) Distributing Plants.
BY MR ENGLI SH.

Q So actually, before you give ne the nunbers, why don't
we, for the record, discuss briefly what is ultra-pasteurized
and how is that different fromaseptically processed fluid
mlk?

A Utra-pasteurized mlk, as | understand it as an
accountant as opposed to a scientist, as an accountant, is a
product that has a shelf |life of 45 or 50, sonetinmes nore days
than that, requires refrigeration to continue its shelf life.
Aseptically packaged products, prior to opening, do not require
refrigeration. And the biggest difference that | have seen in
this product versus a fresh product, is the tenperature at
whi ch the product is pasteurized and the conditions in which it
I's pasteurized.

Q So nowtell us about what the three sets of nunbers are
and what they nean?

A, The 24-nonth period, the total pounds received at the
cross-section dealers are 10,959, 937,353. The shrink pounds on
total pounds of pounds received was found to be 299, 206, 000.
And that, as a percentage, is 2.73 percent. And that
percentage is arrived at by dividing 299, 206, 000 by
10, 959, 937, 353. The total skim pounds received are

10, 104, 823,281. The skimshrink pounds for the cross-section,
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270,578,691. And again, the sane nath that | just described
for total pounds received gives you a skimshrink percentage of
2. 68 percent.

And lastly, total butterfat pounds received by the
cross-section, 855,114,072. Butterfat shrink pounds,
28,627,319. Again, the sane math gives us a wei ghted average
butterfat shrink of 3.35 percent.

Q So --

JUDGE CLIFTON: I'd just like to point out for the benefit
of the court reporter, he went very quickly through those
numbers, but he recited exactly what he has on the | ast page of
Exhibit 84.

BY MR ENGLI SH.

Q Now, you understand that there's going to be Chuck
Meek, who is an engineer, is going to be testifying, and if
this had all worked the way the train wanted it to work, he
woul d be right after you, correct?

A.  Yes, | understand that, M. English.

Q And so you are not here to testify about why these
nunbers may be different or, either fromHIST, or why, say,
skimshrink is different frombutterfat shrink, correct?

A. That's correct. M engagenent was to have a
representative cross-section of processors fromwhom | obtained
information, so that we could present at this hearing, the

historically incurred shrink factors.
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Q Ckay. So just a couple of other questions. At the
bottom of page 1 of your statenment that is Exhibit 84, you have
indicated that it is your opinion that a weighted average
calculation is preferable to a sinple average for a proceeding
such as this. On what basis do you reach that concl usion?

A M many years of experience in putting cross-sections
of mlk processors together. And just to give a quick exanple,
if we have five processors, and they have shrink levels, and
assumi ng that in that five we have one very |arge processor and
one very small processor, if the very small processor has a
very abnormal or a very high or a very |ow nunber, they would
carry 20 percent of the value in a sinple average, whereas in a
wei ghted average, they are carrying percentage, their
contribution percentage, could be one or two percent. So you
coul d, you can skew the nunbers significantly by using sinple
average. And the Pennsylvania M|k Marketing Board work that
was nentioned earlier, focuses and utilizes weighted average
for many years, and it has been, | guess as they say, tested
many times.

Q So one final question. You were not involved in the,
or one set of questions | should say. You were not involved in
the formulation of the proposal that was actually submtted by
the Dairy Institute of California, were you?

A. | was not.

Q And to the extent that, when did you do this
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Cross-section study?

A, After the California Institute' s proposal was submtted
I was contacted by HP Hood and di scussed this particul ar
process, this portion of the Institute's proposal, the
shrinkage institute, and I was asked if we were available
wi thout conflict to do this, and did we have the expertise to
gather this information, understand the reports. And | studied
t he proposal and concluded that we were w thout conflict and
were in a position that we could accept this assignnent.

Q So the cross-section that you created with the results
on the | ast page of Exhibit 84, which you have | abel ed Exhi bit
California Dairy Institute-3, was created after the Dairy
Institute submtted a proposal that would have the additiona
shrinkage percentage be basically another three percent?

A Yes. It was -- it was several nonths, 60, 75 days
after the proposal was submtted that we began working on this
proj ect .

Q And again, even as there's going to be, Chuck Meek is
an engineer, to talk about sort of the why's these differences
may exi st on Exhibit 84, Exhibit California Dairy Institute-3,
there's going to be a followup witness to tal k about what the
proposal may nodi fy based upon your actual study, correct?

A Yes, that is ny understanding.

Q Your Honor, | have no further questions, and | would

nmove the adm ssion of Exhibit 84.
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JUDGE CLI FTON: Does anyone wi sh to question M. Herbein
bef ore determ ni ng whet her you object to Exhibit 84 being
admtted? There is no one. |s there any objection to
Exhibit 84 being admtted? There is none. Exhibit 84 is
admtted into evidence.

(Thereafter, Exhibit 84 was
recei ved into evidence.)

MR ENG.ISH And the witness is available for
Cross- exam nati on.

JUDGE CLIFTON: Wio will ask the first questions of
M. Herbein?

CRCSS- EXAM NATI ON
BY MR BESHORE:
Q Marvin Beshore.
Good afternoon, Carl.
A Hello, Marvin.
Q Fromthe other coast, along the other coast, or
what ever. Ckay.
Can you tell ne how many plants were actually invol ved
in this study?
A Let's see, that --
Q Maybe we can just go through the entities, then you
can --
MR. ENGLISH No, let's not do that.
MR BESHORE: Well --
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JUDGE CLIFTON: M. English, please voice that again.

MR ENGLISH Well, | nean, | would be, | obviously want
the witness to consider his confidentiality obligations,
whet her actually a plant is listed by the requisites of 7(b) or
not. In other words, if an entity has nore than one, it nmay be
a confidential matter, so | just want to nake sure -- | nean, |
want himto answer the question, M. Beshore, but | just want
to nake sure M. Herbein deals with his confidentiality issues,
that's all.

| think you are entitled to a total number. | just don't
know whet her if the Jones Conpany has two and sonebody el se has
one, I"'mnot sure if that really -- but I'lIl let the witness
decide. I'mjust letting himdecide that.

JUDGE CLIFTON: Al right. So M. Beshore was going to
have you go by entity because he thought it mght be easier for
you to read your total. Are you able to start with the total,
M. Herbein?

MR. HERBEIN. Wthout referring to nmy work papers, |'m not
a hundred percent sure. Several of the cross-section nmenbers
had multiple plants, sonme did not.

JUDGE CLI FTON: Are your work papers in this roonf

MR HERBEIN: No.

JUDGE CLIFTON: Are they on a conputer?

MR. HERBEIN: They are.

JUDGE CLI FTON: Do you have your conputer with you?
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MR. HERBEIN. | do.

JUDGE CLIFTON: Wuld you like to access it?

MR HERBEIN. | can, if that's, if that's acceptable. It
woul d be a sinple matter of counting.

JUDGE CLIFTON:  Yes. | think it would be helpful. So
let's go off record for a few mnutes while you retrieve your
conputer and bring it to the wtness stand. And the rest of
you may stretch in place.

(Wher eupon, a break was taken.)

JUDGE CLIFTON: We're back on record at 4:38.

| have asked the witness to access his own private
conputer to answer these questions. This, in no way, opens up
anything in his conputer, or anyone to review to determ ne what
ot her questions you may want to ask him So this is different
in that manner froma trial. Al right.

M. Beshore, your question was how many plants?

MR. BESHORE: Yeah, and if | could just tel escope maybe.
What |'minterested inis the |ocation of the plant, the
conpany of the plant, and the regulatory entity by which it is
regulated, if it is. So, for instance, you know, put Suever's
back there, Hood, Wnchester, Virginia, Oder 1. That's what
['minterested in for the plants that were in the study.

JUDGE CLI FTON: Can you provide that?

MR. HERBEIN. The first part of -- the first part of

M. Beshore's question was the nunber of plants. And ny
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summary spreadsheets, there are 19 plants in the study. To
identify themby location will require further digging into the
i ndi vi dual Federal Oder or State Order reports, because the
summary sinply has the nane of the plant, and | don't recall --
of course the exanple of Wnchester in Federal Oder 1,
certainly know that, and that is one of the plants. But |I'm
not sure where all of the others are w thout going into, deeper
into ny files where | have the reports thensel ves.

BY MR BESHORE:

Q You are not sure of the physical |ocation or the
regul atory stats?

A. | obviously knew that when we did this study, but I
don't know that |ooking at the sunmary sheet which | just
counted the plants.

Q | would like as nmuch of that infornation as
M. Herbein's able to provide.

MR. ENGLISH. May | make a recommendation? This is
Chip English. Rather than spending -- | nmean, we have got a
schedul e problem and that's our problem | realize that. But
rat her than spending the next 20 m nutes having him go through
the files, | suspect he's not going to get off the stand
t oni ght anyway, why don't we get himto do that kind of
research tonight and nmerely answer the question tonorrow
morning nore efficiently.

And | want to go on the record as apol ogizing, | think
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quite correctly, USDA is what is this testinmony about? And
unfortunately | had a witness to talk about that, but |I had to
take himout of order so he hasn't give that information. |
promse |'|ll give that as soon as | can. And | apologize to
USDA for changing up the schedul e.

JUDGE CLIFTON: No, | mean, we knew this was com ng.

MR ENGLISH It is the fact that M. Herbein had to go
before M. Zolin, because | think that maybe it is out of
context is a problem

JUDGE CLIFTON: Okay. Trials are always like that.
Hearings are always like that. You never can get it, you can
never get everything you need to know before you have the next
wtness. So -- all right.

So, M. Beshore, be sure while we're here tonight to
alert the question to all the things you want to know so that
when he cones back tonorrow he has a chance to respond.

MR, BESHORE: Ckay. I'II try.

MR HERBEIN. May | comment ?

JUDGE CLI FTON:  You nay.

MR. HERBEIN: On the first question, so that we're in sync,
there are 19 plants. | will provide the |ocation of the
plants, the identity of the owner of the plant, because all of
the cross-section conpanies know they are in the cross-section,
and the regul atory body to whomthey report; Federal Order 1,

Federal Order 33. |Is that what you are | ooking for?
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MR, BESHORE: Yes.

MR. HERBEIN. That will be a sinple schedule.

MR, BESHORE: kay. And may | just refine that? The
regul atory body being the entity the reports to which you used
in the study. As | understand, let nme ask that question.

As | understand your statement on page 1, that your
study invol ved obtaining and review ng and conpiling, | assune,
the nonthly federal and/or state mlk reports which refl ect
shrinkage incurred. So if a plant by chance reported to nore
than one regulatory body, I'minterested in which report was
utilized in the study.

MR HERBEIN. | have in ny files all of the reports that
were provided to me and ny di scussion and anal ysis, so that,
that should be very easy for me to extract this evening.

BY MR BESHORE:

Q Ckay.

A, 1'mhappy to do that.

Q So with that, maybe a couple nore general questions
not related to any specific other information that we just
t al ked about .

Did any of the plants have, produce
non-ul tra-pasteurized or aseptically processed products, as
wel | as ultra-pasteurized and aseptically processed products?

A, Many of these conpani es have production in addition to

ESL and aseptic, but these reports were for those activities,
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for the extended shelf life activities only. So for exanple,
Byrne Dairy has a fresh m |k business and they have an extended
shelf life business, they are separate entities and separate
reports. So that -- that's how | handl ed those.

Q Ckay. So would any of the, would any of the physical
plants for which you, as you indicated, used the total, you
know, total plant accounting, did any of them produce non
within that total plant accounting, produce
non-ul tra-pasteurized or aseptically processed products?

A M recollection is that there was nothing significant,
['lIl look at that this evening.

Q Gkay. D d your study go beyond the conpilation
assenbly of the reports that you were presented, that you
requested and were presented with?

A, I'mnot sure what going beyond.

Q Ddyou audit themin any manner or verify the
information in any manner or sinply were you engaged to
aggregate it and conpile it?

A Well, | told you, nmy professional responsibility to
| ook carefully at the reports, make sure that we understood the
reports. W asked questions of the report preparers to nake
sure that we understood, you know, what was on line 77, just as
an exanple. And we also inquired, we had, in our origina
submi ssion there was one cross-section conpany that didn't have

access to one or two nonths' reports, and we excluded them from
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the study because they didn't find the reports, and so we, you
know, we did a reasonabl e assessnent.

Q Gkay. So for the 9th you had 24-nmonths of reports for
each of the 19 plants?

A Yes.

Q Your summary is, summary reports prepared on a
butterfat, skim and total pounds basis, were any of the, any
of the reports, the data in the reports on a component basis as
opposed to a butterfat, skimbasis?

A. Yes. There were, in the cross-section there were a
number of different reports so that California reports have the
fluid carrier, and so we converted everything to total product
pounds skimand butterfat so that we had an apples to apples
conpari son

Q Ckay. Subject to the further information tonorrow, |
don't have any other questions at this time, your Honor.

Thank you, M. Herbein.

A You're wel cone.

JUDGE CLIFTON: W still have some nore mnutes. It's
4:48. Wio el se has questions, especially if they mght require
digging into those reports overnight?

CRCSS- EXAM NATI ON
BY MR SCHAEFER
Q Henry Schaefer. Thank you for coming, M. Herbein

A. M pleasure.
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Q Just a couple of quick, I think, clarification things

fromny point of view

You indicated that you used the nunbers that were shown
as receipts at the plants. Do you know if that was physical
receipts only, or was there diverted that there were producer
receipts that reported on the plant that were diverted and
never received in the plant?

A. | believe the information | utilized was received at
the plant, because we were studying shrink at the plant as
opposed to shrink fromthe, that woul d occur during a
di versi on.

Q Gkay. And the second question | had as from what
M. Beshore's question previously indicated to me was that you
basically used the plant reports that were submtted to the
Mar ket Administrator or the regul atory agency that these plants
were abiding by. Did you do any |ooking at nmake records or
anything like that to see what mlk nmoved through the plant to
make sure that everything that was on the front end in the
record so to speak, were actually used that way in the plant?

A W did -- we did no review of the reports other than
inquiry if there were any serious audit adjustnments that had
occurred, because nost of these reports, since they were 2013
and ' 14, had been audited.

Q Ckay. Thank you very nuch. | appreciate it.

A.  You're wel cone.
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A | did not.

Q Ckay. And we would really be interested in knowing if

there are, in fact, differences. So perhaps tonight, if you
have the opportunity or inclination to dig alittle bit deeper,

we would be interested in seeing those results. It is upto

A 1'll check. | think that may be a difficult task with

the data that | have.

Q | understand. That's all we have. Appreciate it very

nmuch.

JUDGE CLI FTON: Wien you tal k about ESL, you are talking

about extended shelf life?

MR HERBEIN: Correct.

JUDGE CLI FTON:  And your heading says ultra-pasteurized and

aseptically processed. Does extra or extended shelf life

extend to both of those categories?

MR HERBEIN. Yes. | think in terns of the cost accounting
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work that | did, an extended shelf Iife product could be either
what we conventionally call extended shelf life, the 45, 60-day
version which requires refrigeration, or the aseptically
packaged, which does not. | studied themtogether

JUDCGE CLI FTON:  Wio el se has questions? | see none.
M. Herbein, thank you very much. 1'mgoing to have you stay
there for right now while we do a few housekeepi ng t hings,

because | know that in order for you to | eave we have to untape

the cord to your laptop, so we'll do that after we have gone
of f record.
MR ENGISH Well, | wasn't aware -- this is Chip English

| guess | was wondering whether, partly because USDA had the
question and partly because | agree it is a little confusing,
whet her we had tine for M. Zolin to read into the record a
one- page explanation of what we're trying to get at.

JUDGE CLI FTON: That's a good idea. So would you -- al
right.

Ms. Wulin, this would be a good time for you to note a

housekeeping item

M5. VULIN.  Ashley Wulin. So I have one edit to
Exhibit 78, this was the Menorandum on Negative | nference of
Failure to Introduce Rel evant Evidence. And | believe I've
spoken with all the attorneys on this point, but I want to make
sure that the correction is made on the record.

JUDGE CLIFTON: Al right. Has everyone had a chance to
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obtain Exhibit 782 Al right. W're ready.

M5. VULIN. On page 1, the second paragraph, on the fifth
line there is a citation to a case Paudler V Paudler. Now, the
quote that follows fromthis case is actually from anot her case
that, in fact, itself quoted from Paudler V Paudler, so the
entire quote that | included was m stakenly not fromthat case,
but only included excerpts fromthat case. So | would like to
provide a correct citation on the record for this entire quote
that's provided.

JUDCGE CLIFTON: So the place for this citation, then, would
be at the end of the second full paragraph?

M5. VULIN It would, in fact, be after the See Al so, and
then the citation to Paudl er V Paudl er would have to go after
the quoted material, and would correctly say, "Quoting Paudl er
V Paudl er. "

JUDGE CLIFTON: Al right. Wy don't you, before we try to
wite it, why don't you just read it, so that | can see where
it goes.

M5. VULIN Ckay. So I'Il start at U . S.C. Robertson.

U.S.C. Robertson, 233 F.2d, 517, 519, Fifth Crcuit 1956.
(See also) and now I'minserting the new citation.

JUDGE CLIFTON:. Now I get it. Al right. So I'mgoing to
ask that we use an arrow to the backside of the page to insert
this language, or if not to the backside of the page, to the

margi n, maybe that would be better. Al right. So we wll

3843

BARKLEY

TRANSCRIPT OF PROCEEDINGS Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

copy and then we will put it on our copies so you may be
dictate.

M5. VULIN  \Wel cone-American Fertilizer Conpany,

169 NLRB 862, 870, (1986) quoting from and then it wll
continue, Paudler V Paudler.

JUDGE CLI FTON: Very good. And how do you spel
Vel conme- Aneri can Fertilizer Conpany?

M5. VUIN WEL-COME - Anerican, AMERI1-CA-
Fertilizer, F-E-R-T-1-L-1-Z-E-R Conpany, CO MP-A-NY.

JUDCGE CLI FTON: Very good. Ms. Elliott, do you need
anyt hing further on that?

MS. ELLIOIT: The NLRB?

MS. VULIN  Yes, National Labor Relations Board.

MS. BECKER  Lauren Becker, USDA. Ashley, is that 1
1986 for the year?

M5. VULIN. | believe 1968, but considering so far,
doubl e check.

MS. BECKER  You said 1986.

M5. VULIN. It should be 1968. | apol ogize for that
| apol ogi ze for the inadvertent citation in the origina
record, it was not intended and in there.

JUDGE CLIFTON: Al right. M. Elliott, did you get
the 1986 is elimnated and 1968 goes in?

M5. ELLIOIT: Yes.

JUDGE CLIFTON: -- in parentheses representing the y
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t he case.

MS. ELLIOIT: Yes.

JUDGE CLIFTON: Al right. Good. Thank you so nuch.

M5. VULIN.  Thank you, your Honor.

JUDGE CLIFTON: Al right. M. English?

MR. ENGLI SH:  You know, your Honor, we have gotten so close
to 5:00, I"'mnot sure it matters at this point. | would rather
make sure that everything is correct. And | don't want to just
put it on. | apologize again, M. R chrmond. | understand the
confusion but we'll fix it in the norning. Al right?

JUDGE CLI FTON: That sounds good. So it's your intention
then, tonorrow, that we have first, well, let nme ask you,

M. English, do you want to put on any testinmony before
M. Herbein conpletes his?

MR. ENGLISH: | guess | have to talk to himbecause it is
al | about his travel schedule. And | really feel like it would
have been better if M. Zolin could have gotten on first, and
SO we're going to try to see what we can do about all of that
toni ght obviously. W're going to visit about that. The goal
remains finishing M. Herbein, having M. Zolin, whichever
order that is, then Chuck Meek, and then M ke Suever, and then
we'll get back to Dr. Schiek. And if we have time, we'll get
to M. Dryer, which is |like the schedul e this norning.

JUDGE CLIFTON: Al right. And | just remnd all of us

that tomorrow is our |ast day this week where we are now, and
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that we will have to shut down tonorrow evening, break
everything down and take it with us, because the follow ng day
we're in a different |ocation.

All right. See you all tomorrow. You are welcone to
cone as early as 8:00 in the norning here. W'Ill go on record
at 9:00. W now go off record at 5:00 p.m

(Wher eupon, the evening recess was taken.)

---000- - -
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COURT REPORTERS CERTI FI CATE

STATE OF CALI FORNIA )
) SS.
COUNTY OF FRESNO )

I, MYRA A PISH hereby certify:

| ama duly qualified Certified Shorthand Reporter, in
the State of California, holder of Certificate Number CSR
11613, issued by the Court Reporters Board of California and
which is in full force and effect.

| amnot financially interested in this action and am
not a relative or enployee of any attorney of the parties, or
of any of the parties.

| amthe reporter that stenographically recorded the
testinony in the foregoing proceeding and the foregoing

transcript is a true record of the testinony given.

DATED: Novenber 19, 2015
FRESNO, CALI FORNI A

,\,\,\%@5@,

MYRA A. PISH, CSR
Certificate No. 11613
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