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THURSDAY, OCTOBER 15, 2015 - - MORNI NG SESSI ON

JUDGE CLIFTON: We're back on record in the m |k hearing.
It is Cctober 15th, that's 1-5, 2015. |It's a Thursday. This
is Day 16 of the mlk hearing and we are in Covis, California.
It is approximately 9:01 in the norning.

I'mJill difton. I'mthe United States Admi nistrative

Law Judge that's been assigned to take in the evidence during
this hearing, that woul d be exhibits and testinony. Then |
conplete ny task with regard to the hearing when | certify the
record, that is, | state what evidence there is. | refer to
the transcripts, at that point they will have been subject to

proposed corrections, and I will have chosen which corrections

to nake, and I'Il identify what exhibits were accepted, and
what exhibits were rejected. | would |like nowto take
appear ances of others who are appearing. | would like to begin

w th ot her USDA enpl oyees, pl ease.

M5. TAYLOR  Good norning, nmy name is Erin Tayl or
E-RI-N, T-A-Y-L-OR |'ma Marketing Specialist with Dairy
Prograns at USDA.

MS. ELLIOIT: Panela Elliott, E-L-L-1-OT-T, USDA, AMS
Dairy Program

MR. CARMAN.  Good norning, Cifford Carman, GA-R-MA-N
Assistant to the Deputy Adm nistrator, Dairy Prograns.

MS. MAY: Good norning, Laurel May, L-A-URE-L, MAY,
USDA, AMNS Dairy Program
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MR, NIERMAN.  Good norning, Jason Nierman, N-I1-E-R MA-N,
Assi stant Market Adm nistrator Federal Oder 5 on detail wth
ANVS Dairy Program

MR HLL: Good norning, Brian HIl, B-RI1-AN HI-L-L,
Attorney with the Ofice of the General Counsel.

MS. BECKER  Good norning, Lauren Becker, B-E-C K-E-R USDA
O fice of the General Counsel.

MR BESHORE: Marvin Beshore, MA-RV-I-N, B-E-S-HORE,
counsel to the proponents of Proposal 1, California Dairies,
Inc., Dairy Farners of America, Inc., and Land O Lakes, Inc.

MR. VLAHCS: John VI ahos, J-OHN V-L-A-HOS, Counsel for
the same parties that M. Beshore represents.

JUDGE CLIFTON: M. Viahos, | didn't take your appearance
at 9:00 yesterday norning, but you did participate in
yesterday's heari ng.

MR, VLAHOS: | did indeed, your Honor.

JUDGE CLI FTON: Thank you.

MR. SCHAD: Good norning, Dennis Schad, S-CH A-D,

Land O Lakes.

DR. ERBA: Good norning, Eric Erba, EERI-C, E-RB-A |I'm
with California Dairies, Inc.

MR, ENGLI SH: Good norning, your Honor. Chip English,
GCHI-P, ENGL-1-SH appearing for the Dairy Institute of
California and I"'mw th the law firmof Davis, Wight,

Tremaine, with ny office in Washi ngton DC.
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MS. VULIN. Ashley Wulin, AS-HL-EY, V-U-L-1-N, also with
Davis, Wight, Tremaine, representing the Dairy Institute of
Cali fornia.

DR SCH EK: Good norning, WIlliam Schiek, S-CGHI-E-K,
Economi st with Dairy Institute of California.

MS. KALDOR  Good norning, Rachel Kaldor, R A-CHE-L,
K-A-L-D-O R, Executive Director of the Dairy Institute of
Cal'i fornia.

MR, RAM REZ: (Good norning, Mguel Ramrez, MI-GUEL,
RAMI-RE-Z wth Leprino Foods, Denver, Col orado.

MR, ALBY: CGood norning, Jon Alby, J-ON A-L-B-Y, I'm
Associ ate General Counsel with Leprino Foods Conpany in Denver.

MR, DeJONG Janes Deldong, J-A-ME-S, De-J-ONG I'mwth
H | mar Cheese, a dairy-farmer owned manufacturer of cheese,
whey and m | k products.

MR ZCOLIN. Good norning, nmy name is Alan Zolin, A L-A-N,
Z-OL-1-N, I"'ma Consultant here representing H | mar Cheese.

MR. VETNE: John Vetne also a representative for Hil mar
Cheese. V-E-T-N-E.  Thank you.

M5. HANCOCK: Good norning, N cole Hancock, HA-NC O CK,
wth Stoel Rives, ST-OEL, RI-V-E-S, representing the
California Producer Handl ers Association and Ponderosa Dairy.

MR, LAI: Good norning, Victor Lai, L-A-l, with Producers
Dai ry Foods.

JUDGE CLIFTON: 1'd like now to take appearances of others
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who are here and expect to participate, even though you may not
be associated with one of the proposals.

MR. VANDER WOUDE: Good norning, my name is Sinon,
S-1-MON, Vander Wude, V-A-ND-EER WOUDE AndIl'ma
producer from Merced County.

M5. AcMOODY: Good norning, Annie AcMody, A-c-MOODY,
['mw th Western United Dairynen.

MR MLTNER. Good norning, Ryan MItner, MI-L-T-NE-R
wth MItner Law Firm representing the Select MIk Producers.

JUDCGE CLI FTON: Is there anyone el se who has not yet cone
to the podi umwho expects to participate, perhaps by testifying
or in sonme other way today? Al right.

| would Iike nowto go to prelimnary matters,
beginning with any fromthe United States Department of
Agriculture.

M5. MAY: Good norning, Laurel May. \Welconme once again to
the hearing. W're glad to have all of you here this norning
and hope that you will enjoy your tine with us, and feel free
to participate, either by offering testinony or by asking
questions of any w tness.

We are broadcasting this session of the hearing live,
and if you want to let your people know where to tune in, it is
at www. anms. usda. gov/live

The court reporter is recording official transcripts of

this hearing and those are posted at the end of every week,
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approxi mately two weeks after the end of each hearing week.
And you can see those on our ANS Dairy website.

One of the little things | have to tell you today is
that we found this little teeny-weeny USB thing. | think it's
for attaching a wirel ess nouse, so if anybody lost it, let me
know. OQherwise |'ll turnit into the front office.

We do have a few copies of sonme of our past exhibits in
t he back on those two tables, if you would Iike to pick sone of
those up, and of course you are wel cone to enjoy the
refreshments that we have at the back

At the end of the day yesterday Dennis Schad was
testifying, and we will be hearing fromhimlater today, but
first | believe M. Vander Wude is going to testify for us,
and so that's kind of where we'll start.

JUDGE CLI FTON: Thank you. Are there any other prelimnary
matters? | see no one indicating that there are.

| would just repeat the designation by which the
Hearing Clerk in the United States Departnment of Agriculture
knows this case, and that is in brackets [AQ and then docket
number 15-0071.

All right. M. Vander Wude, | know | didn't say it
right, but if you would come forward, I'Il ask you to pronounce
your nane again once you are in the w tness stand.

Pl ease be seated and nmake yourself confortable. | wll

swear you in in a seated position. Wuld you raise your right
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hand, please?
Do you solemly swear or affirmunder penalty of
perjury that the evidence you wll present wll be the truth?
MR, VANDER WOUDE:  Yes.
JUDCGE CLI FTON: Thank you. Please state, slowy, your
name, and spell it again for us.
MR. VANDER WOUDE: Si non Vander Wude, V-A-N-D-E-R
WO U D E
JUDGE CLIFTON: Is it Vander \Wude?
MR VANDER WOUDE: Yes.
JUDGE CLIFTON: Al right. M. Beshore, if you would
identify yourself and you may proceed.
MR, BESHORE: Marvin Beshore.
DI RECT EXAM NATI ON
BY MR BESHORE:

Q Gkay. So M. Vander Wude, thank you for com ng today
to the hearing to present your perspective as a dairy producer
here in California. Do you have sone notes that you have
prepared and would like to present for the hearing?

A Yes.

Q Gkay. Could you just go ahead and present those,
pl ease?

A Just read then?

Q Yes.

A, Yes. Good norning. M nane is Sinon Vander Wude and
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ny business address is 2022 Rahilly Road, Merced, California,
95341. | appreciate the opportunity to take part in this
historic hearing and want to thank USDA for granting it at the
request of the majority of the California producer comunity.

My wife Chris and | have a very unique story to tell
My grandparents enmigrated here in the late 1940's and early
1950's from Holland. Both famlies worked hard, saved hard,
and started their own dairy operations in Southern California,
all in the San Diego area, within five years of their arrival.

In 1971, ny parents, Wlliamand Wllie, started their
own operation, also in San Diego County. This was a new dairy
operation that required many personal loans. It also took lots
of hard work and integrity to establish Valley View Dairy. At
its peak, this dairy m|ked approximately 600 cows.

In 1994, Chris and | set out on our own to establish
S and C Vander Wude Dairy, also in San Diego County. W
rented the facility nmy grandparents had built 30 years earlier.
It was a 200-cow dairy and we bought 150 cows fromny parents
to get started. W ended up m|king 300 hundred cows on that
dairy after we added some nore corrals. Oten we are asked
what generation of the farmwe represent. |In our case, that
depends on how you define it. Each generation did its own
thing, but continued in the sanme business with the support and
bl essi ng of the previous generation, so we're sort of third

generation, but sort of first generation of our business.
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In 1997, Chris and | decided to nove our operation to
the Central Valley because of the |ack of resources and
opportunity in San Diego, and the abundance of those in the
valley. M parents expressed an interest in doing something
t oget her, which was nmusic to our ears, because we had |ots of
energy and drive but lacked a little in equity still at that
point. W intended to nove to Bakersfield, but God placed us
in Merced after several years of |ooking for property or an
existing facility.

In 1999, we bought a | arge parcel of |and and worked to
negotiate a conditional use permt to build a new dairy on that
| and. W succeeded in that but were then sued by an
envi ronmental group based in San Francisco due to the unknown
i npact of our dairy on air quality. W decided to w thdraw the
permt until nore scientific research was done.

In January of 2001, Chris and | noved S and C
Vander Wude Dairy from San D ego to Merced, about 400 mles
North. Qur quest began about Decenber 15, 2000. W |ooked at
a 500-cal ve dairy in Merced County, which ny parents then
purchased, and Chris and | then bought the cows and equi pnent
on that dairy. And we were, again, in expansion node. Al of
this occurred within a 45-day wi ndow, with two young children.

In 2004, our famly was finally successful in obtaining
anot her conditional use permt, which was supported by an

Envi ronnental |npact Report to build our Vander Wude Dairy,
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whi ch started operation in 2005. This was a partnership that
included ny dad, brother and me. We started out mlking just
over the 1,000 cows fromthe two dairies we had conbined. W
did not sell any real estate to build the dairy. 1In fact, ny
momstill owns the dairy facility in San Diego County where
they started in 1971

We did things alittle differently. As ny dad and |
di d nost of the construction on the new Merced Dairy oursel ves.
W poured the concrete, put up the barns, fences, expansions,
stalls, etcetera. It was a great tine as father, son and
famly.

I'n 2010, we finished the construction of our 3,200-cow
dairy. In 2011, ny dad was killed in an accident on the farm
It hurt, but we had our faith to pull the famly through and
his fingerprints are all over our dairy.

In 2014, ny brother and his famly left our partnership
to start their own dairy. Today, Chris and | own 98 percent of
Vander Wude Dairy and 57 percent of our 2,100-acre farm COver
the years we have been blessed with six healthy children as
well. As you can tell, we don't stand still too often. W
learn fromthe past but are always |ooking to the future.

| have been very involved with the community and dairy
i ndustry over the years as well. | served on the Dairy
Subcommittee of the San Joaquin Valley Air Pollution Control

Dstrict as the dairy rules were devel oped. | served on the
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Merced County Dairy Advisory Conmittee as the county rules were
devel oped as wel | .

| was appointed by Secretary of Agriculture Karen Ross
to serve on the Dairy Future Task Force, whose purpose was to
try to find a solution to the mlk pricing dilemras in
California. Today | serve on the Board of Directors of
California Dairies, Inc., and amin ny fourth year as one of 16
directors. | amalso in ny seventh year of service on the
Board of Directors for Western United Dairymen. | also ama
| ead menber of the building commttee for an 800- st udent
Christian school in Merced and have served on our church board
several tines.

| hope | can put a face to those that will be inpacted
by the proposal that USDA will be devel oping. W may seemlike
a factory farmor a corporate operation, but we are just a
hard-working famly who appreciates the opportunities afforded
us by this great country in which we live. W anticipate a
bright future for our great industry, of which our children may
potentially want to be a part.

As | said earlier, I have learned fromthe past, but
| ook eagerly toward the future in anticipation of this
proposal. As | sit on the Board of California Dairies, Inc.,
fully support the proposal put forth by the Cooperatives, as it
brings us back into the fold of mlk pricing that exists in

nost of the rest of the country.
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The drought in California is even nore real than nost
people realize. | nearly ran out of water for ny cows a few
weeks ago. W were able to avoid that, however, by getting a
new well drilled within a week of asking our well driller. W
did not run out of water, but our well casing cracked and
allowed sand to enter into the pressure bows. The abrasive
materi al accelerated the wear. Wen we tried to pull it out
for repairs, the cracked casing snagged the punp so we could
not repair it. It was definitely a scary point in ny
operati on.

Anot her issue related to the drought is the ability to
grow feed. W nust freight in a high percentage of our
concentrates fromthe M dwest, which causes us to pay nore for
our mlk production costs.

The pressure fromincreased conpetition for |and and
wat er from permanent crops, particularly nuts, has al so becone
areality for the dairy industry. | firmy believe California
has hit its peak in mlk production and we are now i n decline.
W have seen thousands of acres near our dairy that were in
dairy forage production ten years ago, now going to orchards
and vi neyar ds.

Dai rynen had a good year last year. In the past, that
woul d have neant that dairies were adding cows and barns. Most
dairies looking to invest sone extra profit |ast year decided

instead to diversify by planting part of their ranch into nut
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trees or grapevines. Fromny point of view, a regulatory
structure that results in a slightly higher mlk price will not
automatically stimulate rapid growth in ml|k production. It
does not seam|likely, due to the sonme of the other
circunstances | mentioned.

On the topic of quota, | do have ny opinions as well.
| ama large quota hol der and greatly appreci ate what that does
for ny bottomline. At the sane tine, | realize it may have
run its course and we should review how our quota system worKks.
| appreciate the fact that it is discussed in this hearing, but
respectfully request that the California dairy industry be
allowed to determne the fate of quota, instead of the
processor conmunity or USDA. A renoval or threat of renova
could be the difference of voting yes or no on this fina
proposal for nany producers, and | would hate to see quota once
again stall progress in our California dairy industry.

| believe there is a bright future for dairy in
California, just not one that will see the sustained growh
that happened here over the last 30 years. But that's just
sonme industry analysis by a guy who has his boots on the ground
each and everyday and no degree in econom Cs.

Thank you for allowng me to present a dairy producer
point of view and |I'm happy to try to answer any questions you
m ght have.

Q Thank you, M. Vander Wude. | just have one question
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for clarification. Your conments on quota are those of you
personal |y and not of the CDI board?
A. That's correct. Those are ny personal opinions.

Q Thank you very nmuch and | don't have any ot her

questi ons.
JUDGE CLIFTON: | know now how to renenber how to pronounce
your nane. It has "wow' init.

MR. VANDER WOUDE: Yes. And as ny 8, 10 year-old son
sitting next to his 8 year-old sister would say, "I'mthe wow,
she's the duh.”

JUDCGE CLI FTON: How do you spell the name of the road?

MR, VANDER WOUDE: R-A-H1-L-L-Y.

JUDGE CLI FTON:  And how does your wife Chris spell her
name?

MR, VANDER WOUDE: CHR-I-S. Christine on |egal
docunents.

JUDGE CLIFTON: |I'mso glad you cane here to testify. [|I'm
going to invite other others to ask you questions now. \Wo
woul d |ike to begin?

CROSS- EXAM NATI ON
BY M5. TAYLOR
Q Good nmorning, this is Erin Taylor with USDA. | want to
thank you for coming and joining us today and taking time out
of your schedule to testify at this hearing. W're very

appreci ative at USDA when any of the producers cone out to
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speak.
Part of the process here for USDA to consider is the
i npact on snall businesses, and the way we define a small
business is a revenue of, annual revenue of $750,000, which is,
we conputed down to about 315,000 pounds per nonth production.
Wul d you fall under this the small business definition?
A No.
Q And you tal ked about your dairy, 2,100 acres, |
believe, is your farm but about how many cows do you m | k?
A. 3, 200.
Q | believe that's it. Thank you very nuch.
JUDGE CLI FTON:  Wo el se has questions for
M. Vander Wude? What el se would you like to add, if
anyt hi ng?
MR, VANDER WOUDE: Just thanks for doing this, and have
fun. This is a |long process.
JUDGE CLIFTON: Yes, it is. And we appreciate your
vi ewpoi nt especially, since it gives us both your personal
i nsi ght and your perspective having served in community
interests wthin the dairy industry. That's very, very
hel pful .
MR, VANDER WOUDE: Thank you.
JUDCGE CLI FTON: Thank you. M. Schad, you may cone back to
the witness stand.

| not that M. Hollon is here. | didn't take his
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appearance earlier, | was afraid we had worn himout. |'m
delighted that he is here.

M. Schad, you remain sworn. | would |ike you again to
state and spell your nane.

MR, SCHAD: M nane is Dennis Schad, S-CH A-D

JUDCGE CLI FTON: M. Beshore, would you rem nd us where and
whi ch exhibit we should turn?

MR. BESHORE: After we nake one addition, sort of
addition/correction to M. Schad's testinony. In Exhibit 70,
on page 5, he will resume at the bottom of page 12 with the
subheading C, uniformty in prices for dass Il

CONTI NUED DI RECT EXAM NATI ON
BY MR BESHORE:

Q Wuld you turn to page 5 of Exhibit 70. In the first
full paragraph at the top of the page, was there a section of
uni f orm provi si ons whi ch shoul d have been referenced in that
par agraph and was inadvertently omtted, and would you like to
add, or like to read the |anguage of that paragraph as it
shoul d have read, or nore properly, reads, | guess.

A, The answer to the first question is, yes. And I'm
readi ng on page 5 of ny testinmony, first full paragraph. It
shoul d correctly be read:

Sections 1000.43 and 1000. 44, and Sections 1051.43 and
1051. 44 define the general classification rules, including

classification of shrinkage, overages, and producer m |k under
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the order. These provisions and the rationale of this section
are the subject of testinmony by an AMS witness, M. Mkrantz at
the start of the hearing. The Cooperatives reconmend the
adoption of these provisions.

Q Gay. Thank you.

JUDGE CLIFTON: Now, in order to correct those on the
record copy, because it's nore than just adding the two section
nunbers, there are also some words, |'mgoing to suggest that
Ms. Elliott make an arrow to the backsi de of the page and
rewite that accordingly. So you may just want to take this
down in draft format this point before trying to put it on the
two record copies. So again, M. Schad, read it again slowy
enough that she can take it as you go and wite it down.

MR, BESHORE: | nmight note, M. Schad has a typed
substitute paragraph if that were helpful for Ms. Elliott.

JUDGE CLI FTON: That would be wonderful. |Is that what you
were reading from M. Schad?

MR. SCHAD: Yes. Do you also have a copy of that?

MR BESHORE: | do. W can read it again, and | wll
supply Ms. Elliott with the copy of the substitute |anguage.

JUDGE CLI FTON: Excel | ent.

MR. SCHAD: Sections 1000.43 and 1000.44 and Sections
1051. 43 and 1051. 44, define the general classification rules,

i ncluding classification of shrinkage, overages, and producer

m | k under the order. The provisions and the rationale of this
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section were the subject of testinmony by an AMS wi tness,
M. Mkrantz, at the start of the hearing. The Cooperatives
recomend the adoption of these provisions.
JUDGE CLI FTON: Now, the second two sentences were already
here, so those, of course, won't have to be witten by
Ms. Elliott. \Wen you read that, M. Schad, does it say
shrinkage and overages plural ?
MR. SCHAD: No. Shrinkage, overage, and producer mlKk.
JUDGE CLIFTON: Al right. So that also is already there.
So it will be very mnimal that Ms. Elliott will actually have
to add to the backsi de.

Ms. Elliott, if you prefer, rather than going to the
backsi de, and have room above that |line, you are wel cone to do
it that way. Al right.

Thank you, M. Beshore, | appreciate that and |
appreciate the way you presented it. Those changes wll be
made on the record copi es.

BY MR BESHORE:
Q M. Schad, would you then proceed with your testinony
in Exhibit 70, beginning the bottom of page 12?
A, Yes. Starting from page 12.
C Uniformty of Prices for Class II.

As a result of a national hearing held in 1991, the

Cass Il price was established in all Federal Orders as the
Cass Il price, plus 30 cents per hundredweight. At the tine
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of Federal Order Reform all Federal Orders except the

New Yor k- New Jersey Order charged the sane price for mlk used
to produce Class Il products. Only Order 2, which included
farmpoint pricing, maintained a |ocation adjuster on Class II
volumes. On average, the Oder 2 price was 8 cents higher than

ot her Federal Orders.

D. Uniformty of Cdass IlIl Prices Under Federal Order
Ref orm
Q Read that again. Uniformty of ass IlIl Prices?
A, Pre-Order Reform [I'Ill read it again.
D. Uniformty of Cass IIl Prices Pre-Order Reform
In 1999, all orders except the three Northeastern
Orders, charged the same Class Il price. The average
Gass Il price for mlk pooled on Order 2 was 9 cents higher

than the national average price; Oder 4, 3 cents higher; and
Oder 1, 1 cent higher. (Federal O der Market Statistics, 1999
Annual Summary, Table 30). These deviations fromthe national
price for mlk used to produce Cass IIl products were the
result of each Order's seasonal adjuster. The final decision
of Federal Order Reformnoted these three adjusters had been a
factor in the orders' pricing for 30 years and predated the
nati onal adoption of the MWprice series in all Oders.
(64 Fed. Reg. 16026 and 16149 (1999)).

Wi | e seasonal adjusters were "grandfathered" into the

Nort heast orders, the Secretary declined an opportunity to
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extend the provision to other orders. A Seasonal Adjuster was
proposed for the hearing held to consolidate the Ceorgia,

Al abama- West Fl orida, New Ol eans-M ssissippi, Geater
Loui si ana, Paducah, Kentucky, and Central Arkansas orders
during 1993/1994. The Secretary rejected the proposal, citing
that the Class IIl-A price provided adequate relief for the
proponents' clained bal ancing costs. (60 Fed. Reg. 25014 and
25036, (1995)).

[1l. Federal Oder ReformResults in Uniform National Pricing
of MIk Used to Produce Class Il, III, and IV products.

A. A New Uniform Set of National C ass Prices

As noted earlier, the quest for price uniformty was ongoi ng
in the Departnent.

Q Could you read that sentence again, please, M. Schad,
make sure you hit every word?

A. As noted earlier, the quest for mlk price uniformty
was ongoing at the Departnent. For instance, at a 1989
Carolina Order Promul gation Hearing a proposal was nmade by
three handlers to continue the butterfat pricing factor
contained in both the North and South Carolina state orders and
to establish for the new Federal Oder, a butterfat
differential fornmula of .1 tinmes the Chicago Grade A butter
price. At the time, the butterfat forrmula for the adjoining
Federal Orders and all Federal Oders, was .115 tines the

Chicago butter price. Testinony was provided at the hearing
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that the difference between the fornulas woul d affect
producers' pay price (not the butterfat price) by only 4 cents
to 6 cents per hundredweight. G ting the difference between
the States' orders and the Federal Orders' butterfat pricing as
a factor in disorderly marketing, the Secretary rul ed agai nst
the proposal. The Secretary said, "if such a nodification were
adopted, the value of butterfat and skimed mlk in the
Carolina market would not be aligned with such val ues under the
nei ghboring Federal O der markets."
(55 Fed. Reg. at 25623 and 25643)
Section 143 of the 1996 FarmBill --

MR ENGLISH. May |1? Chip English.

| obviously read through this ahead of time and so |
only have to stand up once, the follow ng paragraph includes
interpretations of what FarmBills directed, authorized,
instructed, and first line of the next one tal ks about
instructing. This is inproper |egal conclusion and should not
be admtted. So | object. And I know how this is going to go,
but I only have to stand up once, M. Beshore.

So | object to those statenents in that paragraph as
the following he's about to read, and the first line of the
carry-over paragraph that goes from14 to 15.

JUDGE CLI FTON: Thank you, M. English, and | appreciate
your objection very nuch and | note it. Nevertheless, the

wtness will be allowed to testify as his testinony has been
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pr epar ed.
MR, BESHORE: Since M. English nmade that, ['Il take it
that's part of his standing objection?
JUDGE CLIFTON: Yes, it is, and yet, | still want to be
alerted where it is.
MR. BESHORE: | under st and.
MR ENGLISH |'mpretty sure that's the only tinme, at
| east in this testinony.
BY MR BESHORE:
Q Could you proceed, M. Schad?
A, Yes, |I'm proceeding on page 14.

Section 143 of the 1996 Farm Bill directed that the
Secretary consolidate the (then) 31 Federal Orders to a nunber
of between 10 and 14. Further, the Secretary was authorized to
address rel ated issues, such as the use of utilization rates
and nultiple basing points for the pricing of fluid mlk, and
the use of multiple -- I'msorry, the use of uniformnultiple
conponent pricing when devel oping one or nore basic fornmula
prices for manufacturing mlk. The Conference Commttee Report
of the 1996 FarmBill instructed the Secretary, "There is no
[imtation to the nunmber of issues the Secretary may consi der
when consolidating new orders.”™ (Conference Report to
acconpany H R, 2854, March 25th, 1996, page 338).

In addition, the Secretary was instructed to effectuate

the reforns to the Federal Orders by utilizing the informal

3099

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XVI Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

rul e maki ng procedure. Wile formal rule -- I"'msorry, 1"l
start again.

While formal rule naking required AVS deci si on maki ng
to be limted to the evidence on proposals provided by
interested parties at a fornal hearing, informal rule naking
permtted AMS nore latitude to develop its own proposals based
on industry coments and evidence. AMS established five
commi ttees conposed of AMS and Market Adm nistrator staff.
Those conmittees were Price structure, Basic Formula Price,

I dentical Provisions, Classification, and a Regional Comittee
conposed of the M dwest, Northeast --
Q Stop there. Conposed of?
M deast .
Ckay.
Nor t heast, Sout hwest, and Western Regi ons.

The fourth region south?

> O > O »F

I''msorry, Southeast.

JUDGE CLIFTON: So | would like you to start again with
conposed of .

MR SCHAD: [I'Ill read the full sentence, your Honor.

JUDGE CLIFTON: Al right.

MR, SCHAD: Those conmittees were Price Structure, Basic
Formula Price, ldentical Provisions, Classifications, and a
Regi onal Committee conposed of M deast, Northeast, Southeast,

and Western Regions. In addition to utilizing USDA personnel,
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partnerships were established with two university consortia to
provi de expert analysis on issues relating to price structure
and basic formula price options.

The broad authorization and informal rule nmaking
procedures granted to the 1995, granted in the 1995 Farm Bi |l
allowed AMS to standardized m |k classification, pricing and
procedures into a national system

I n the Recommended Deci sion of Federal Order Reform
the Secretary wote:

The new basic formula price should be sinple to
derive and easy for the dairy industry to
understand since it would be used in all Federal
Orders. The BFP --

JUDGE CLIFTON: | would like you to do that sentence again,

pl ease.

MR, SCHAD:
The new basic formula price should be sinple to
derive and easy for the dairy industry to
understand since it will be used in all Federal
Orders. The BFP should al so be transparent. That
is, it should be possible to see and understand
the derivation of the BFP, even if a conpl ex
formula is used to determne the price. Further,
the new basic forrmula price should be applied
uniformy within the orders and on a nationa
basi s.

The nost inportant --

JUDGE CLIFTON: Now, | didn't stop you, there were two
occasions in that paragraph where the word you used was not

what was witten, but it neant the same. And it is your

3101

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XVI Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

understanding that this is a quote; is that correct?

MR SCHAD: Yes.

JUDGE CLIFTON: Ckay. And so if there was any variation,
it is the exhibit that would be the accepted version of the
quot e.

MR, SCHAD: Yes.

JUDGE CLIFTON: Al right. Thank you. You may proceed.

MR. SCHAD. This is paragraph 2 of the quote:

The nost inportant criterion is sound econom cs--
the ability of the BFP to reflect the supply and
the demand for raw mlk. Currently, the BFP is
intended to represent the interaction of supply
and demand for manufacturing mlk, and thereby the
supply and demand for fluid mlk at a mni mum
level. A replacenent that fits this traditiona
rol e suggests that supply and demand for
manufacturing mlk should be reflected in the new
pri ce.

Sound economics also inplies that m ninmum prices
for mlk used in manufacturing products will be
mar ket clearing. These two -- |I'msorry -- the
use of two classes to price mlk used in
traditional "surplus" products of butter, nonfat
dry mlk and cheese (that is, mlk in excess of
that amount needed to fill fluid demand) hel ps
assure that only one product will have to be
priced at a level that clears the market.

The market-clearing product in nost cases is
butter and nonfat dry mlKk.

(63 Fed. Reg. 4802 and 4877 (1998))

BY MR BESHORE:

Q And | would just note the comment your Honor nade that
the printed text is the verbatimaquote, and if there were any
m nor deviations fromthat, the printed text is the intended

quot e.
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A.  Thank you. The Secretary replaced the basic formula
price (BFP) with a nmultiple conponent pricing systemthat
derives conponent values from survey prices of manufactured
dairy products. The adopted pricing system determ nes
butterfat prices frommlk used in Class Il, Cass Il and
G ass IV products froma butter price. Protein and other
solids frommlk used in dass Ill products --

Q Could you just take that clause again beginning with
protein?

A. Protein and other solids prices for mlk used in O ass
[l products fromcheese and whey prices, and nonfat solids
prices for mlk used in Class Il and Cass IV products from
nonfat dry mlk product prices. To translate prices of dairy
commodities into class prices for mlk, three factors are
needed; a price discovery vehicle for butter, nonfat, dry mlk,
(NFDVM), cheddar cheese and whey; the cost of processing mlk
into finished product comodities; and the yield of finished
product from hundredwei ght of mlKk.

B. Determnation of Commodity Prices.

The Federal Reformfinal decision established the
determ nation of comodity prices for the class price fornula
t hrough a survey conducted by the National Agricultura
Statistic Service (NASS). Each week NASS woul d serve a butter
powder and cheese -- |'ll read that again. Each week, NASS

woul d survey butter, powder, cheese, and whey nmanufacturers for
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their sales prices and volunes sold. Mnthly class prices
woul d be determ ned by perform ng a vol une-wei ght ed aver age
cal cul ation of the weekly prices. The Secretary described the

NASS survey:
| n devel opi ng these comodity surveys, input was
obtained fromthe dairy industry on the
appropriate types of products, packaging, and
package sizes to be included for the purpose of
obt ai ni ng unbi ased representative prices.
A sale is considered to occur when a transaction
is conpleted, the product is shipped out, or title
or transfer -- or the title transfer occurs. In
addition, all prices are FOB the processing -- and
that shoul d read processing plant, not plan --/
storage center with the processor reporting the
total volune sold and the total dollars received
were the price per pound. NASS dairy products
prices reports whol esal e cheddar cheese prices for
bot h 500- pound barrels and 40-pound bl ocks, USDA
Grade AA butter, USDA grade -- I'msorry -- USDA
Extra Grade or USPH G ade A non-fortified dry
m | k, and USDA Extra G ade non-hygroscopic dry
whey.
(65 Fed. Reg. Page 7832 and --

Read t he page nunber agai n.
I'msorry, 76832 and 76837. The Secretary --
The year?

1999.

o > O > O

Thank you.

JUDCGE CLI FTON: M. Schad, before you go on, M. Beshore,
may | direct the correction on the record copies of the word
“plan® to "plant"” as M. Schad showed us?

MR, BESHORE: Yes, please, your Honor.

JUDGE CLIFTON: Al right. Then, Ms. Elliott, on page 16,

in the quoted paragraph near the bottom of the page,
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approximately in the mddle of that paragraph, there is a line
that starts plan/storage center, please rewite "plan" to say
“plant.”

M5. ELLIOIT: kay.

JUDCGE CLI FTON: Thank you. And M. Schad, you nay resumne
your testinony at the bottom of page 16.

MR. SCHAD. The Secretary has addressed the appropriateness
of conbining the prices of 40-pound bl ocks and 500- pound
barrel s of cheddar cheese adjusted to a 38 percent noisture and
3 cents per pound.

BY MR BESHORE:
Q And -- could you just read that again? You m ssed a
word there, M. Schad.
A.  The Secretary has addressed the appropriateness of
conbi ning the prices of 40-pound bl ocks and 500- pound barrels
of cheddar cheese adjusted to 38 percent noisture and plus 3
cents per pound to determ ne the commodity price for the
protein formula. For the class -- I'msorry -- for the dass
Price Hearing held in 2000, the Secretary wote:
The hearing record provides no basis for altering
the conposition of cheddar cheese, of cheese
prices surveyed for use in the Class IIl pricing
formul as or for changing the cal culation of the
NASS wei ghted average cheese price, other than
noi sture of adjustment to 38 percent for 500-pound
barrels. (67 Fed. Reg. 67906, 67926 (2000)).

During the 2006 nake all owance hearing, proposals were

made to elimnate barrels fromthe cal cul ati on of the weighted
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average cheese price and/or elimnate the 3 cent addition to

t he 500- pound cheddar cheese prices. During the hearing,

proponents asserted that since the price difference between

bl ocks and barrels is alnost zero, it can be concluded that any

packagi ng cost difference nust also be nearly zero. The

Secretary disagreed and not ed:
Thi s decision does not find a causal relationship
bet ween selling prices and cost. While evidence
does support that market prices of box and barrels
can sonetines be identical, it cannot be concl uded
that any purported cost difference arising from
packagi ng cost differences, nust al so disappear.

The sonetine relatively small market price prices
of -- I'msorry --

Start that sentence again, please.

A
The sonetime relatively simlar market prices of
bl ocks and barrels coul d be expl ai ned by
multiple -- by a nultitude of factors not relating
to manufacturing and packagi ng costs.
(73 Fed. Reg. Page 35306 and 35328)
Q \What year was that?
A.  2006.
Q Thank you.

A, Anot her proposal was put forward in the 2006 hearing
that would have elimnated the barrel cheese price fromthe
protein calculation. Gting that barrel cheese is often in
excess of --

JUDCGE CLI FTON: Pl ease start that sentence again, if you

will.
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MR. SCHAD: Citing that barrel production is often in
excess of 50 percent of the volune of cheese in the survey, the
Secretary rejected the proposal and noted, "Elimnating the
barrel price fromthe protein price fornula would significantly

and needl essly reduce the volume of cheese used in the

G ass Il product price fornmula, which could lead to protein
prices that are in -- that are not as representative as the
national cheese market." And that's Id. Bit.

JUDGE CLI FTON: And just read the last |ine on page 17,
one nore tinme.
MR. SCHAD: Protein prices that are not as representative
of the national cheese market.
JUDGE CLI FTON: Thank you.
MR, SCHAD: It is the sane citing as before.
Barrel cheese continues to be a major portion of the
DPPSR cheese survey. During 2014, the barrel cheese conprised
45 percent of reported cheese sales.
http://future.aae.w sc. edu/ dat a/ weekl y_val ues/ by _area/ 1622 and
http://future.aae. w sc. edu/ dat a/ weekl y_val ues/ by/ are/ 1624
Q At this point, let nme interrupt you there. At this
poi nt, your Honor, |'d just ask that wthout M. Schad reading
the web URL's, which are at this place in Exhibit 70, that they
be placed in the text as if read.
JUDGE CLI FTON:  You don't want himto read them but you

want them placed in the transcript as if he had read thenf
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MR, BESHORE: Correct.

JUDGE CLI FTON: Because it will probably turn out better if
the court reporter goes to page 13 or 18 and | ooks at them

MR. BESHORE: | agree wholly.

JUDCGE CLIFTON: | agree, too. It is so hard to read web
sites. | think Laurel May should read this, but --

MR. BESHORE: She is an expert at website's.

JUDGE CLIFTON: Al right. So | do instruct the court
reporter at this point in the testinony, to insert into the
transcript the web sites that are now contained at the top of
page 18. And M. Schad, you need not read them There are two
of them and you may then continue wth your testinony bel ow
those two web sites.

MR. SCHAD: It looks like | have a typo in the first line
of this, and | think it should read, "the use of national dairy
commodity prices for national class prices.” | don't believe
it should read "Class |."

BY MR BESHORE:
Q Eimnate dass | there?
A Yes.

JUDGE CLIFTON:  Just the "I."

MR. SCHAD: Just the |

MR. BESHORE: The Roman nuneral |

JUDCGE CLI FTON: Thank you, M. Schad. [|'mgoing to direct

Ms. Elliott please, to nake a change on the record copies with
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regard to page 18, the sentence at the top just below the web

sites, we'll strike the Roman nuneral |, that's the only
change.
MR SCHAD. And I'll read the sentence again.

The use of national dairy commodity prices for nationa
class prices has been facilitated by Federal |aw since 2000.
Public law --

MR. ENGLI SH: Excuse nme, Chip English, and first I'Il say I
was wong. So before he reads this sentence, your Honor, he is
again going to talk about what a statute requires persons to
do. And as | note ny usual objection, without undercutting in
ny earlier statenents, | have a | ot of independent reasons and
know a | ot about this particular |aw for reasons having nothing
to do with with this proceeding. And problem as | stated |ast
week, with people giving expert opinion about the law, is
especially acute when they are wong.

And | can say that what Public Law 106532 is, is
requi red the Secretary to adopt regul ations which would end up
requiring persons. And the Secretary did not adopt such
regul ations until md-2007. And so a statenent that in 2000
persons were required to do sonething, was just sinply
ineffective act until md-2007. So nmy objectionis to this
par agraph on the grounds that it contains |egal conclusions.

JUDGE CLI FTON: Thank you, M. English, that is hel pful.

Nevert hel ess, M. Schad, you may read your testinmony as
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you have prepared it, and we will use the objection as a
caution, and the objection is noted and i s appreciated.

All right. That said, could you start again,
M. Schad, with the words "the use."

MR SCHAD: Yes. On page 18.

The use of national dairy commodity prices for nationa
class prices has been facilitated by Federal |aw since 2000.
Public Law 106-532 passed in 2000 required persons engaged in
t he manufacture and sale of selected dairy products to report
certain information, including the price, quantity, and
noi sture content where applicable. Any manufacturer that
processes and nmarkets at |east one mllion pounds of dairy
products per year --
BY MR BESHORE:

Q Read that again, please.

A, Any manufacturer that processes and narkets |ess than
one mllion pounds of dairy products per year was exenpt from
the sales reporting requirements. USDA conpleted the rule
maki ng process on June 17th, 2008, creating the Dairy Products
Mandat ory Reporting Program This program collects, eval uates,
aggregates, verifies, and dissem nates dairy product sales
information to the public.

The Mandatory Price Reporting Act of 2010 required USDA
to rel ease dairy product sales infornmation on or before

Wednesday at 3:00 p.m (unless affected by a Federal holiday.)
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The Act also required establishment of an el ectronic mandatory
sal es reporting systemfor dairy products reported under Public
Law 106-532.

MR. ENGLI SH: Sane objection, |ate.

JUDGE CLI FTON: Thank you, M. English, your objection is
not ed.

MR. SCHAD. The Act transferred the responsibility for the
weekly reporting fromNASS to AVMS, which now i ssues the
Nat i onal Dairy Product Sales Report (NDPSR) -- and |I'Il note
that earlier in nmy testinony, no, | won't say -- strike that.
Now i ssues the National Dairy Product Sales Report each
Wednesday. The Congressional |y enacted nandatory reporting
captures all applicable sales of the standardi zed commodities
butter, nonfat dry mlk, cheddar cheese, and dry whey. The
list of "Policies and Procedures for Dairy Market, for Dairy
Product Mandatory Reporting Progrant --
BY MR BESHORE:

Q Start that again, please.

A. The list of "Policies and Procedures for Dairy Product
Mandat ory Reporting Progrant is Cooperatives' Exhibit 6.B (3
pages.) Moreover, AMS was directed to audit --

MR. ENGLI SH: njection to directed.
JUDGE CLIFTON: Just a mnute, M. Schad, your objection,
M. English, was to the use of the word directed?

MR ENGLI SH  Yes.
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JUDGE CLI FTON: Thank you. Your objection is noted.
M. Schad, start again with noreover.

MR. SCHAD: Moreover, AMS was directed to audit the
reporting manufacturers, such that AMS visits the |arger
entities that account for 80 percent of the previous year's
product at |east annually. AMS visits the entities
representing the residual 20 percent of volunes every other
year. |In 2012, AMS reported in the final rule that 18 entities
representing one or nore plants reported cheddar cheese sal es
of 40-pound bl ocks; 14 reporting entities reported cheddar
cheese sold as 500-pound barrels; 19 entities, I'll insert that
into the record, 19 entities reporting, I'msorry, 19 reporting
entities; 28 reported | need to read that sentence over.

Q Just repeat -- just read it as printed.
A. Ckay. 19 reporting butter entities; 28 reporting
entities of nonfat dry mlk sales; and 20 dry whey entities.

JUDGE CLIFTON: Al right. There was one change that |
think we want to make note of.

MR. BESHORE: The first line.

JUDGE CLIFTON: Yes. Yes. You read the word vol unes, 20
percent of volumes, | believe. | just want to be sure what
that word is supposed to be.

MR. SCHAD: That's supposed to be 20 percent of vol unes,
the Ris a typographical.

JUDGE CLIFTON: Is it supposed to be plural?
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MR, SCHAD: Yes.

JUDGE CLI FTON: Ckay.

MR. SCHAD. 20 percent of the volunes every other year
yes.

JUDCGE CLI FTON: All right. So I'mgoing to ask
Ms. Elliott at the top of page 19, top line, nerely to strike
the letter R That way the word will read vol unes, plural
Al right. And M. Schad, you may resune.

MR SCHAD: C California is a Major Factor in Determnining
Mont hly NDPSR Pri ces.

California produced 2.4 billion pounds of cheese from
60 cheese plants during 2014, according to the NASS 2014 Annua
Report. This total production of cheese represented 21 percent
of the total cheese produced in the United States. | cite
(Dairy Products 2014 Annual Summary, page 30). California
produced 375 m | lion pounds of cheddar cheese from 19 plants,
representing 11 percent of the nation's total (page 32), sane
source. Additionally, California produced 33 percent of the
nation's butter production from14 plants (page 43), and 40
percent of the nation's nonfat dry mlk powder from 12 plants,
(page 44). NASS's rules of confidentiality prohibit the
di scl osure of state -- 1I'll read that again.
NASS's rules of confidentiality prohibit the disclosure

of state specific statistics when there are fewer than three

reporting plants. However, it is logical to assune the state
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responsi bl e for 21 percent of the nation's cheese production
woul d have an inportant inpact on the various dry and protein
concentrated dry whey products that are byproducts from cheese
production.

The Secretary addressed relationship of California
commodity prices and the NASS price series --

Q Could you start that sentence again, please?

A. The Secretary addressed the relationship of California
commodity dairy prices and the NASS price series in the fina
deci sion of 2006 make all owance hearing. The Secretary noted:
"The NASS price survey for dairy products used as a basis for
establishing Cass Il and Cass IV prices, includes all dairy
product prices and sales volumes in all regions of the country,
including California." (67 Fed. Reg. at page 67937)

D. California Manufacturing Costs Have Al ways Been a
Factor in Setting FMMO Make Al |l owances.

The process of determ ning the manufacturing cost of
processing mlk into butter, nonfat dry mlk, cheddar cheese,
and whey, has been iterative. During the Federal Order Reform
and at every nake all owance hearing, testinmony was provided
concerni ng manufacturing costs of California plants.

Initially, for the Federal Order Reform nake all owances, the
Secretary relied on the manufacturing cost survey of
cooperative-owned m |k processing plants, conducted by the

Rural Cooperative Business Service RCBS of USDA, a Cornel
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Uni versity study of processing costs, and a survey of
processing costs of California dairy plants conducted by the
California Department of Food and Agriculture (CDFA). The
Secretary adjusted the surveys from narketing and packagi ng
costs and return on investment. The nake al |l owance for cheese,
butter, and nonfat dry m |k was based on a wei ghted average of
the CDFA and RCBS cost service. The FMMO Reform make al | owance
was based on a Cornell --

Q Start the sentence again please, M. Schad.

A.  The FMMO Ref orm whey make al | ownance was based on a
Cornel |l survey of whey processing costs. | cite (64 Fed. Reg.
at pages 16096 through 99).

MR. ENGLI SH:  Your Honor, Chip English.

Before he reads the next sentence, object to the
characterization that it was, that the Secretary was issued
Congressi onal mandate to reconsider. Object to the |lega
concl usi on.

JUDGE CLI FTON: Thank you, M. English, your objection is
noted. | would like us to take a break. | know it is early,
but this is -- this is concentrated information. And | think
we all need to nove around a little. So when we conme back
we'll return to page 20 and we'll begin with the fina
par agr aph there.

It is now 10:08. Please be back and ready to go at

10: 25.
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(Wher eupon, a break was taken.)
JUDGE CLI FTON: W're back on record now at 10:28.
M. Beshore?
BY MR BESHORE:

Q Yes. M. Schad woul d you pl ease continue with your
testinony beginning the last full paragraph of page 20, reading
subject to M. English's noted objection.

A, In 2000, the Secretary was issued a Congressiona
mandate to reconsider the dass Il and Class |V pricing
formulas included in the final rule for the consolidation of
Ref orm of Federal MIk Orders. The mandate was included in the
Consol i dated Appropriation Act 2000, Public Law 106-113, 115,
Statute 1501). Subsequently, a public hearing to consider
proposal s submtted by the industry to change the pricing
formulas in the marketing agreenments and orders regulating the
handling of mlk in the Northeast and ten other marketing areas
was held in Alexandria, Virginia, on May 8 through 12 of 2000.
(67 Fed. Reg. at 67909). The final decision fromthat
proceedi ng, again relied on weighted average of the nost recent
CDFA and RCDS manufacturing cost surveys for butter, nonfat dry
m | k, and cheese.

In 2006, a national hearing was held to consider
changes to the manufacturing all owances contained in the
Gass Il and Cass |V product price formulas applicable to al

Federal M Ik Marketing Orders. At this hearing, a new
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manuf acturi ng cost survey was introduced by a college professor
representing the Cornell Programon Dairy Market and Policy.
(CPDMP). Wiile the RBCS survey only included cooperative-owned
pl ants, the CPDMP cost survey represented both
cooperati ve-owned plants and proprietary plants. The CPDWP
survey represented a stratified random sanple of butter,
powder, cheese, and whey processing plants | ocated outside of
California. In the tentative final decision, the Secretary
descri bed the CPDWP survey:
The CPDWP study is based on the voluntary
structured survey of participating manufacturing
plants selected to represent a cross-sectional
vi ew of manufacturing costs for cheese, dry whey,
butter and nonfat dry mlk outside of California.
The CPDWP study is a first-tinme survey and
study -- is a first time survey and study of plant
manuf acturing costs designed to be relied upon in
establ i shing nake al | owances.
And | cite (71 Fed. Reg. at page 67467, 67484, in
(2006)).

Even though the CPDWP was contracted in part by USDA
for determ ning manufacturing costs for butter or powder,
cheese and whey plants, the Secretary chose also to consider
the nmost recent CDFA survey in order to determ ne nake
al l owances for Cass IIl and Class IVin all Federal O ders.
He wote, and | quote:

Wil e CPDMP' s study provides inproved
manufacturing cost data fromplants in the Federa
M1k O der program conbining it with additiona
informati on avail able in the CDFA survey,
establ i shes a superior set of data on which to

determ ne revised make al |l owances. Specifically,
this tentative final decision finds agreenent with
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CDFA survey with cost representative of Federal
Order manufacturing costs for cheese, nonfat dry
mlk, and butter (except dry whey) is the nost
reasonabl e approach for determnining changes to the
make al | owances. CDFA survey data should be
conbined with the CPDWP study results because
California's production volunes of cheese, dry
way, nonfat dry mlk and butter are of such
national significance, it would be unreasonable to
ignore California' s plant's manufacturing costs in
the dass Il and dass |V product price fornul as.
Sane citation, Page 67486.

In the case of pricing other solids the Secretary

wote, and | quote:

This tentative final decision finds agreenent with

t he proponents such as Kraft, danbia, Lactalis,

Saputo, and Leprino, that the CPDWP studies

wei ght ed average manufacturing cost of dry whey

plus a marketing cost factor of .0015 cents per

pound, best represents the cost of dry whey for

pl ants outside of California.

Sane citation, page 67487.

JUDCGE CLI FTON:  Now, when you read the dollar anount, as
"point" and then you said "cents" it may distort what's shown
there. So what's another way to express what you are | ooking
at as the per pound?

MR, SCHAD: 15 mils, or $0.0015.

JUDGE CLIFTON: Al right. Thank you very nuch. So it is
not even one cent?

MR. SCHAD: No.

JUDGE CLI FTON: It isalittle nore than a tenth of a

cent?

MR. SCHAD: Unh- huh.
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JUDGE CLIFTON: | see. kay, thank you.

MR. SCHAD: Again, in 2007, a national hearing was held to
consi der amendnments to Class IlIl and Cass IV formula. And
again, the Secretary addressed a question manufacturing cost
surveys to determ ne the make all owance. The Secretary

concluded, and | quote:

CDFA data represents the cost survey of only

California processing plants. It is inportant to
the Federal Order classified pricing that the
Cass Il and IV prices be derived as nmuch as

possi bl e from national estinmates of manufacturing
cost infornation, and because NASS s survey prices
include California, accordingly, it is reasonable
to conclude that appropriately conbining this cost
data with cost survey of plants not located in
California, will tend to produce a measure of
nati onal manufacturing costs. Doing so will tend
not to bias manufacturing cost neasurenents that
may ot herw se result fromthe exclusive use of one
set of cost survey data over another.
(73 Fed. Reg. at page 35324)

The current make al | owance --

JUDGE CLIFTON:. May | interrupt you? | would like you to
read that |ast sentence again. The way you read it the neaning
is clear, but the phrase to not bias is a particular choice of
words, and so | wanted to make sure that's preserved in your
reading. So would you start again wth doing so?

MR, SCHAD: Doing so wll tend to not bias manufacturing
cost measurenents that nmay otherw se result fromthe exclusive
use of one set of cost survey data over another.

And that's the end of the quotation, next paragraph
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The current nake all owances are a result of the 2007
hearing. Specifically, the butter make al |l owance was derived
t hrough a NASS vol une wei ght ed average of CDFA and CPDWVP
manufacturing costs, plus a marketing cost adjustnent of
$0. 0015 and is $0.1715 per pound of butter. The NFDM make
al  onance was al so derived through a NASS vol ume wei ght ed
average of CDFA and CPDWP nmanufacturing costs and is $0.1678
per pound of nonfat dry mlKk.

(Sane citation, pages 35325 and 26)

JUDGE CLI FTON: Tell the nunmber again?
MR SCHAD: 35325 and 26.

The Secretary found flaws in the CPDVP data regarding
cheese nmake al |l owances and found that the CDFA survey provided
the only viable manufacturing cost survey. Hence, the current
make al |l owance in all Federal Orders for cheese is the 2006
CDFA annual cheese manufacturing cost
BY MR BESHORE:

Q M. Schad, read that sentence again, please?

A, Hence, the current make allowance in all Federal Oders
for cheese is the 2006 CDFA average cheese nmanufacturing cost
of $0.2003 per pound. Since -- I'msorry -- since CDFA was not
satisfied with the precision in estimating the average cost to
produce whey products, the Secretary relied only on the CPDWP
whey cost survey, which yielded a $0.1991 per pound nake

al | owance.
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(Same citation, page 35326.)
Product yields. Cheese, the final decision -- this is
a headi ng of product yields: Cheese. E. The final decision

JUDGE CLIFTON:  You got it all in, but go ahead and put it
in the right order.

MR SCHAD: Ckay.

E. Product Yields: Cheese

The final decision of Federal Order Reformestablished
the Cass Il price as a function of the protein price and the
other solids price. The protein price would be derived --

JUDGE CLIFTON: |I'msorry, that seens particularly precise,
so | wuld Iike you to read it exactly as you have witten it.

MR. SCHAD: |'mstarting at the beginning of the paragraph:

The final decision of Federal Order Reformestablished
Cass Il price as a function of a protein price and an ot her
solids price. The protein price would be derived through the
fol | owi ng equati on.

MR. BESHORE: Could | interrupt you there, M. Schad. Your
Honor, there are a nunber of equations in the text, this is the
first one. | would like M. Schad to read the equations
w t hout the parens which are interspersed and conpounded upon
each other. If he could just read it with the signs and the
anounts and the names w thout the parens and the transcript

could then reflect the precise equation operation as indicated
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by the parens fromthe text.

MR, VLAHOS: Your Honor, M. Vlahos, may | consult with
M. Beshore for just one second?

JUDGE CLI FTON:  Yes.

MR. VLAHOS: Thank you, your Honor.

JUDGE CLI FTON:  You're wel come, M. VI ahos.

MR. BESHORE: We're just trying to figure out the best way
to do this. And ny thought is if the court reporter could copy
it inwth the printed text in terns of the signs and the
operations of the equation, but have M. Schad read it w thout
t he parentheti cal s.

JUDGE CLI FTON: Yeah, it doesn't work as a formula just
reading it because it's a mathematical thing. | would like
him --

MR, BESHORE: Maybe we can just have it copied in, but I'm
open to your Honor's suggestion

JUDGE CLI FTON:  Yeah, | would bet you that M. Schad coul d,
in looking at the formula, tell us what's nultiplied by what,
and so forth, and just describe for us howit's done, but I
agree with you, M. Beshore, that the court reporter should go
to page 23 of Exhibit 70 and capture the fornmula that is in
this Subsection E, Product Yields: Cheese and put it in
exactly as it's printed here.

MR. BESHORE: Yeah, and looking at it as printed, | think

can see that we have typographically omtted or not correctly
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reproduced the parentheticals of the equation, because there
are some parens mssing at the end to close it out.

JUDGE CLI FTON: Yeah, and, for exanple, you open with two
parens and you never close that, and then you have anot her
section that has three parens and you never close that. But
still, while we have this expert on the stand -- |'mreferring
to you as an expert, M. Schad, even though you have not been
qualified as one -- | would Iike for you to explain in genera
terns what factors are considered in using the formul a.

MR, SCHAD: Let ne see if | can get it correctly. The
protein price is the sumof, first, the NASS cheese price, |ess
the nake all owance of at that time, final decision make
al lowance, $17.02 times a yield of 1.405. That quantity is
added to the NASS cheese price, |ess the nake all owance, tines
1.582, mnus the butterfat price times 1.28.

Protein price = ((NASS cheese survey price - 0.1702) x
1.405 +((((NASS cheese survey price - 0.1702) x 1.582) -
butterfat price) x 1.28

JUDGE CLIFTON: That's very helpful. Yes, | think that's
very hel pful. However, no way could that be captured as the
fornula without the help of your witten production of it, and
M. Beshore, at the next break you and M. Schad can | ook to
see if you want to have that changed in any way on page 23.

MR. BESHORE: W will do that, including the insertion of

the dollar signs where M. Schad basically indicated they were.
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JUDGE CLI FTON: Very good.

MR, BESHORE: Financial values for the make all owances
t here.

JUDGE CLIFTON: It is very helpful M. Schad, to have you
explain it in the words you used, which are not, those are not,
this --

MR. BESHORE: Not printed on the text of 70.

JUDGE CLI FTON: Yes, and these are portions of vocabul ary
Wi th which you are famliar and many of us are not, so | thank
you very nuch for explaining it.

MR. SCHAD: Maybe to help, the Secretary explains it soneg,
too, in the next paragraph.

In explaining the equation, the Secretary wote:
The factors used in the formula for conputing
conponent prices are derived by the quantity of
the --

MR, BESHORE: Could you slow down just a bit? Make sure
you get the words there. Start again

MR.  SCHAD

The factors used in the formulas for conputing
conponent prices are determned by the quantity of
the conponent in the commodity, except for

protein, for which the Van Slyke yield formula is
used. In the protein forrmula, the 1.405 and 1.582
are yield factors derived fromthe Van Sl yke
cheese fornula. Both the 1 --

JUDGE CLIFTON: I'msorry | want you to do it verbatim
Fromthe Van Sl yke what ?

MR. SCHAD:. Cheese yield fornmul a.
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cal cul ating the change in cheese yield if an
additional tenth of a pound of protein or
butterfat was contained in the mlk. Holding
everything el se constant.
The [Federal O der Reforn] proposed rule used a
1.32 factor times the cheese price for use in
conputing the protein price. The change to a
factor of 1.405 reflects the use of true protein
as the basis for paynents for protein, rather than
usi ng the nmeasurenment of "total nitrogen" for the
protein content of mlk. The resulting protein
price will be for a pound of true protein.
(64 Fed. Reg. at page 16098)
The result of the Congressionally mandated Federa
Order hearing held in 2000, was a change in the protein formla
to recognize a price for butterfat in dass Il products. The
Departnent's decision to establish a separate Class IIl and
Cass IV butterfat prices were, was subsequently nodified by a
set of court ordered formulas that were inplemented in January
2001.
I n Novenber of 2002, the Secretary pronulgated a fina
deci sion for the Congressionally mandated hearing held in 2000.
After testinony was presented regarding form |I'msorry,
farmto-plant | osses of butterfat and nonfat solids, butterfat
retention in cheese, and assunptions regarding casein
percentages, the true protein, and their effects on the protein
fornmula. The Secretary changed the fornmula to --
BY MR BESHORE:
Q Changed -- read that again

A.  Changed the protein fornmula to.
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Q Thank you.

A. Protein price = ((NASS cheese survey price - 0.165) x
1.383) + (((((NASS cheese survey price - 0.165) x 1.572) -
butterfat price x .9)) x 1.17).

(67 Fed. Reg. 67930(2002))

In 2006, two national Federal hearings were convened to
consi der changes in the Class IIl and Cass IV pricing.
Testinmony was offered concerning cheddar cheese yields
farmto-plant uses and differential value of whey cream and
butter as conpared to the Grade AA butter and their effects on
the protein price. Qher than adjusting --

JUDGE CLIFTON: |'msorry, on the protein what?
MR SCHAD: 1'Il read that again.

Testimony was offered concerning cheddar cheese yi el ds,
farmto-plant |osses, and the differential value of whey cream
and butter as conpared to G ade AA butter and their effects on
the protein fornula. Oher than adjusting the cheese nake
al l owance, the Secretary found no conpelling evidence to change
the protein formul a.

The current formula for protein is:

And 1'Il read it again, protein equals nowit's the --

JUDGE CLIFTON: |'msorry, protein what?
MR. SCHAD: Protein equals.

MR. BESHORE: Protein what?

JUDGE CLI FTON: Protein what equal s?
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MR. SCHAD: Protein price equals -- |'msorry.

Now it is the NDPSR rather than the NASS cheese price
survey, as | noted that's changed, |ess the nmake al | owance of
$0.2003 x times -- that number does not |ook -- | think I have
one too many deci mal points.

BY MR BESHORE:

Q O too many one decinmal points.

A I'msorry?

Q | think one decinmal point was been duplicated. So?

A Yes. As it should read 1.383, plus the quantity of the
cheese survey price, |ess the nake allowance of $0.2003, tines
1.572, mnus the quantity of the butterfat price, times .9
times 1.17.

Protein price = ((NDPSR cheese survey price - $0.2003)
x 1.383) + (((((NDPSR cheese survey price - $0.2003) x 1.572) -
butterfat price x.9)) x 1.17).

And again, one of ny exhibits is 1000.50, and this
formula is contained in that, this is the current protein price
formul a.

Q ay. Thank you.

A, F. Product Yields: Oher Solids.

As noted earlier, USDA recognized the value of cheese
and whey to calculate the support price for cheese until the
1985 FarmBill. AM used the FarmBill yields and make

al | onances in the cal culation assunptions of the basic fornula
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prices adjustnents. Gven the mandates of the 1995 Farm Bil |
to determine multiple component prices, the Departnent returned
to determne the value of mlk used to produce cheese through

t he product val ues of cheese and whey.

Wi le pre-Reformorders priced other solids and m |k
used to produce cheese as a residual of the basic fornula price
after the values of protein and butterfat were subtracted,
Federal Order Reformdeterm ned that the other solids value in
Gass Il mlk through the value of whey. The Secretary wote
in the final decision:

JUDGE CLIFTON: | think you added a that, and | just want
you to read it as you have witten it, beginning at the bottom
of page 24. Wiile pre-Reform orders.

MR. SCHAD: \While pre-Reformorders priced other solids and
m |k used to produce cheese as residual of the basic fornula
price after values for protein and butterfat were subtracted,
Federal Order Reformdeterm ned the other solids value in
Gass Il mlk through the value of whey. The Secretary wote
in the final decision:

A value for other solids is included in the C ass

Il to assure that the Cass IIl price reflects
nost of the value of mlk used in Cass Il
products. In the Federal Orders currently --

BY MR BESHORE:
Q Read that sentence again

A
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In the Federal M|k Orders currently pricing three
conponents, the other solids price is determ ned
by subtracting the value of butterfat and protein
fromthe BFP. In this final rule, the other
solids price is established i ndependently of the
butterfat and protein price. Even though there is
not a market for other solids as such, the dry
whey price was determned to be the best indicator
of value for other solids, and provi des a nethod
of accounting for, and distributing the val ue of
Cass Il mlk that is not accounted for in the
protein and butterfat conmponents. Oher potentia
price series that could have been used to
determ ne val ue --

Q Start that sentence again, please.

A, Oher potential price series that could have been used
to determne --

Q That start --

A.  That could be used --

Q Thank you.

That could be used to determ ne the value of other
solids were whey protein concentrate and | actose.
Under present market conditions, dry whey offers
nore market activity with | ess specialization than
ei ther whey protein concentrate or |actose, and
therefore, constitutes a better price series for
determ ning a mni nrum Federal O der price.
Commrents found by several parties supported the
use of dry whey for the determ nation of the other
solids price. The 0.968 factor in the formula
represents the pounds of solids contained in a
pound of dry whey.

(64 Fed. Reg. at page 16099)

The other solids price was again considered at the 2000
hearing and a tentative final decision was issued on

Decenber 1st, 2000. Wile there were proposals to change the
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yield factor, the Secretary chose to continue the .968 yield
factor. GCting Fed. Reg. 65 at page 76847.

Due to a court mandate --

JUDGE CLIFTON:  You got all the numbers in but let's put
themin --

MR SCHAD: 76847.

JUDGE CLIFTON: No, let's start with the what's in
parent heses and just say it again.

MR SCHAD: (65 Fed. Reg. at 76847)

Due to the court mandate, the Department reissued the
final decision to the 2000 hearing. As a result of the fina
-- as aresult, the final decision adjusted the other solids
fornula to account for farmto-plant |osses of butterfat and
nonfat mlk solids. No testinony was offered, and there should
be a word to.

Q To. Insert "to" at that point. W if we could, your
Honor ?

JUDCGE CLI FTON:  Yes, so, Ms. Elliott, I"'mnot telling you
to do anything where the formulas are until we have had a break
and we nmake sure what we want the fornulas to | ook |ike, but
this little change I would like you to make now. This is on
page 25 of Exhibit 70, and the change is -- help ne,

M. Beshore.
MR, BESHORE: The sentence begi nning no testinony was

offered, we need to insert the word to, TO to change the yield
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factor.

JUDGE CLIFTON: That is up fromthe bottomsix |ines.

MR BESHORE: Yes.

JUDGE CLIFTON: No testinony was offered, we're nerely
inserting TO to change. Al right. Good. Thank you.

And M. Schad, just begin again with that sentence
reading it as it should read.

MR. SCHAD: No testinmony was offered to change the yield
factor. Additionally, the Secretary chose to convert the
formula yield factor froma divisor to one with a multiplier.
The final decision other solids fornmula was:

(NASS whey price- $0.150) x 1.03. And | cite (67 Fed. Reg. at
67930) .

As a result of the 2006 Make All owance Hearing, the
current other solids formula is, other solids price, equals the
quantity NDPSR whey price, mnus dollar sign 0.1991, that
quantity nultiplied times a factor of 1.03.

QG her Solids Price =(NDPSR whey price -$0.1991) x 1.03.

G Product Yields: Butter

Federal Order Reform changed butterfat pricing froma
cal cul ated butterfat differential reported by the Depart nment
wth the nonthly basic formula price, to a fornula based on the
NASS butter price series, less a make allowance, divided, and
that should just plain read, or tines yield factor.

BY MR BESHORE:
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Q Sothere's an -- there's an Othat should be deleted in
the text, | suppose, correct? In that sentence?

A Yeah, that's correct. The Reformfinal decision
formula --

JUDGE CLI FTON: Just a moment, M. Schad, we might as well
do it now M. Elliott, with regard to page 26 of Exhibit 70,
third line down in the top paragraph, you will just strike the
little Othat's by itself after the word divi ded.

Now, you may resune, M. Schad.

MR. SCHAD: Yes. The Reformfinal decision formla was
(NASS Grade AA Butter Price - $0.114)/0.82. The quantity NASS
Grade AA butter price, mnus the make all owance of dollar sign
0.114, that quantity divided by the yield of .82.

There were -- there were no changes to the .82 divisor
as a result of the 2000 hearing. |In 2002, the 2002 fina
deci sion changed the butterfat formula to recognize
farmto-plant | osses, and al so changed the yield factor divisor
to anultiplier. (NASS G ade AA butter price - make all owance
of .115, that quantity tinmes 1.20.
(NASS Grade AA Butter Price - $0.115)x 1.20.

| cite (Fed. Reg 67 Fed. Reg. at 67920)

As a result --

JUDCGE CLI FTON: Can you, M. Schad, as you read that,
express the nake allowance in dollars?

MR SCHAD: In dollars? $0.115.
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JUDGE CLIFTON: Al right. Thank you.

MR, SCHAD. Ckay. As a result of testinony fromthe 2006
National Class IIl and dass IV hearing, the butterfat yield
was changed to correct the nmathematical error fromthe 2002
final decision that overconpensated processors for
farmto-plant loss. As a result, the butterfat formula was
changed to (NASS Grade AA Butter Price - $0.1715) x 1.211. (73
Fed. Reg. at 35326)

The current butterfat price formula is --
BY MR BESHORE:
Q Read that sentence again, please.
A.  The current Federal Order butterfat price formula is:
Butterfat price = NDPSR butter price - $0.1715) x 1.211
H.  Product Yields: Nonfat Dry MIk
The Federal Order Reformformula for nonfat solids
price was devel oped to recogni ze the anounts of solids in
nonfat dry mlk with an adjustnment for the snall anount of
butterfat powder that was nade in conjunction with the
manuf acture of butter and nonfat --

Q Start that sentence again, please.

A, The Federal Order Reformformula for the nonfat solids
price was devel oped to recogni ze the anount of solids in nonfat
dry mlk with an adjustnent for the snall amunt of butterm |k
powder that was made in conjunction with the manufacture of

butter and NFDM (65 Fed. Reg. at 76843).
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The FMMO Reform final decision fornmula was:
(NASS nonfat dry mlk price - $0.137)/1.02
As a result of testinony regarding the yields of nonfat
dry mlk and butterm |k powder from producer mlk and
plant-to-farm | osses of conponents, the fornula was changed in
2002 to:
(NASS nonfat dry mlk price - $0.14) X .99.
There were no changes to the nonfat solids --
Q Is there a Federal Register citation there?
A I'msorry. (67 Fed. Reg. at 67924).

There were no changes to the nonfat solids yield factor
as a result of the 2006 hearing. The current nonfat mlKk
solids price is:

Nonfat m |k solids = (NDPSR nonfat dry mlk price -
$0.1678) x .99

And | note that the final rule for the current nake

al | onances and product yields was signed February 1st, 2013.
V. Federal Oder Reform Decision Resulted in Uniform National
G ass Il Pricing.

Q Could you repeat that?

A.  The headi ng?

Q From Roman nuneral ?

A IV. Federal Order Reform Resulted in Uniform National
Gass Il Pricing.

Cting this substitutionality --
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Q Try that again.

A, Substitutionability of NFDM

JUDGE CLIFTON: One nore tine.

MR. SCHAD: Substitution ability.

MR. BESHORE: Substitutability?

MR. SCHAD: Substituteability. Cting that -- citing that,
M. English has a word |ike that, too.

O NFDM and butterfat in the manufacture of Cass Il
products, a final decision of Federal O der Reform changed the
relationship of Class Il pricing fromCass Il to the new
G ass IV. Including advanced pricing for Class Il solids, the

final decision described the pricing of mlk used to produce

Cass Il products for all Federal O ders:
And | quote:
The price of Cass Il skimfor a nonth will be
conput ed - -

BY MR BESHORE:
Q Start that again.

A
The price of dass Il skimmlk for a month w ||
be conmputed by the sumof a Cass |V skimprice
per hundredwei ght, cal cul ated from product prices
reported by NASS for the nost recent two-week
period for which prices are avail able
On the 23rd day of the previous nonth, and the

70 cent Class Il differential. The Oass Il
butterfat price will be determ ned fromthe NASS
reported butter price, as in Classes IIl and IV
plus .7 cents per pound to incorporate the

Cass Il differential. This price wll be

announced on the fifth day of the nonth and
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previ ous nont h.
(64 Fed. Reg. at page 616091)

Federal Order Reformresolved Oder 2's farm point
pricing incongruity and its singular Class Il |ocation
adj uster. Consequently, all Federal Orders now share uniform
Gass Il pricing.

V. Federal Order Reform Set National UniformPricing Criteria
for MIk Used in Aass | Products.

Prior to Federal Oder Reform each Federal O der
shared a uniform base price in the formof the BFP. However,
each Order had a defined pricing point and price Cass | mlk
fromthat |ocation. The consequence of such order specific and
di sparate pricing was that at tines the mninmumprice of a
distributing plant would pay for m |k was dependent on the
Federal Order on which that plant was pooled. For exanple, in
1993 a distributing plant |ocated in Lansdal e, Pennsyl vani a,
and owned by nulti-plant handl er, changed regulation from O der
4 to Order 2. This change in regulatory status resulted in a
decrease of $0.345 per hundredweight in Class | price for
Lansdale -- for the plant at Lansdale. Oher Oass | handlers
| ocated only mles fromthe Lansdale, fromthe Lansdal e pl ant,
conpeted in the same Philadel phia marketplace for sales with
different base prices. Additionally, dairy farmers had their
pay affected. Producers |ong pooled on Order 4, and --

Q Is that Federal Oder 4?
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A, Yes. Long pooled on Federal Order 4 and possessing
earned order 4 basis, were required to change their regul atory
status to Order 2 to maintain the custoner sale.

Disparate Class | pricing between orders was addressed
and solved in Federal Order Reform First, the 31 Federal
Orders were consolidated to 11. And second, a national Cass |
pricing grid was adopted for all Federal Orders. The final
deci sion of Federal Order Reformnoted, and | quote:

JUDCGE CLI FTON: M. Schad, before you get to that quote at
the bottom of page 28, | want to go back up to the top of page
28 and see if we want to make changes on the record copies.

So in about on the sixth |ine down, you have a |ine
that begins, price for Lansdal e, and do you want that instead
to read, for the Lansdale plant?

MR SCHAD: | think it better refers --

MR, BESHORE: That's how you read it, and nore clearly,
el aborate that's what your intending to describe, | believe.

MR, SCHAD: Yes.

JUDGE CLIFTON: Is that what you want it to say?

MR, SCHAD: Yes.

JUDGE CLIFTON: And then a little later on on that same
l'ine, you have a phrase, located only mles fromthe Lansdal e.

MR. SCHAD: And again, referring to that specific plant.
So --

JUDGE CLIFTON: Al right.
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MR, SCHAD: | think plant would, inserting plant after
Lansdal e woul d conpl ete the neani ng.

JUDGE CLIFTON: Al right. I'mgoing to instruct
Ms. Elliott, please, on page 28 of Exhibit 70, on the line that
is about six |ines down where the word Lansdal e first appears,
to insert words so that it says, the Lansdale plant, and
several words later in the same line insert the word pl ant
after Lansdal e.

MS. ELLIOIT: Again, to clarify, change price for the
Lansdal e plant?

MR, SCHAD: No, after the word price for, insert the word
the, continue wth Lansdale, and after Lansdale insert the word
pl ant .

MS. ELLIOIT: Ckay.

MR, SCHAD: And further, in the next sentence, the phrase
says, located only mles fromthe Lansdal e, and the word pl ant
shoul d follow the Lansdal e at the end of that clause.

JUDCGE CLIFTON: And just to be perfectly clear, just read
that line for us now, M. Schad

MR. SCHAD: Ckay. Oher Cdass | handlers located --

JUDCGE CLI FTON:  Well start --

MR. BESHORE: Start at the beginning.

JUDGE CLIFTON: | think the line should begin with the word
price, just the line.

MR SCHAD: |I'Il read the sentence.
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This change in regulatory status resulted in a decrease
of $0. 345 per hundredweight in Cass | price for the Lansdal e
plant. Owher Cass | handlers |located only mles fromthe
Lansdal e plant, conpeted in the sane Phil adel phi a market pl ace
for sales with different base prices. Additionally, dairy
farners --

JUDGE CLI FTON: And then, yes, go ahead and keep readi ng,
because |' m suspicious of another word before we get to the end
of the paragraph. So continue reading.

MR. SCHAD: Additionally, dairy farmers had their pay
affected. Producers |ong pool ed on Federal O der 4 and
possessi ng earned Order 4 bases, were required to change their
regul atory status to Order 2 to naintain the custoner sale.

JUDCGE CLIFTON: And the word | want to clarify is where you
say Order 4 bases. Wat is neant by that and howis it
spel | ed?

MR SCHAD: It is B-A-S-E-S, and at the time Oder 4, at
the time there was an Order 4. And during this tine, Oder 4
dairy farmers had a seasonal production plan which was called
base excess. And dairy farners, and it encouraged dairy
farners to have nore production in the fall when, when mlk was
short and sales were high. And during that period in the fall
if I remenber right, it was Septenber through Novenber, or
Sept enber through Decenber, that average daily production was

called a dairy farmers base, so that during the | onger
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production nmonths in the beginning of the year, through the
spring, producer had a differential price. One he was paid
basically the, what at the time was, | guess, the Cass Il
price for excess, and the noney fromthe excess was put in the
base. So there's what a differential price in dairy farners
earned this base, and they they felt like they possessed it.
Order 2 did not have such a pricing of fornula.

JUDGE CLI FTON:  Thank you. Al right. Now, you are about
to read the quote fromthe Federal Register that is contained
at the bottom of page 28.

MR, SCHAD: Yes.

Al t hough not required by the 1996 FarmBill, the
| egi sl ation provided authorization for the
Secretary to review the Class | price structure as
a part of consolidation of the orders, including
consideration of utilization rates and nultiple
basing rates for developing a pricing system In
any event, the consolidation of orders requires
the review of the pricing system because
historically Cass | pricing provisions, as well
as other Federal Order provisions, have been
reviewed primarily on an individual narket basis.
The Reformeffort provides the opportunity to
consi der and establish a nationally coordinated
Cass | pricing surface that uses location
adjustnents to the differential levels to price
mlk for fluid use in every county in the United
St ates.

(64 Fed. Reg. at page 16108)

Class 1 prices are set based on the higher of the
Cass Il or dass |V advance price as determ ned by AVMS and by
adding a specific Class | differential. Section 1000.52 |ists

the Qass | differentials for all counties in the United
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States, including California.

The Cooperatives recommend that this section be
included in the California Order and Sections 1000.51 and
1051.52. The National Pricing Gid establishes five
differential zones in the proposed California marketing area.
They range from |I'mgoing to read that again. They range from
$2.10 in the San D ego-Los Angel es area; $2.00 in the Sout heast
corner of the state; $1.80 fromthe East and North fromthe --
['"msorry, $1.80 fromthe East and North fromthe $2.10 zones.
North up the Pacific Coast, including San Francisco and the Bay
Areas to Oregon; $1.60 in the heaviest production areas; and
the $1.70 zone, North of the $1.60 region and bordering Nevada
and Oregon. And | refer you to already in the record,

Exhi bit 20, map 1.D.

JUDGE CLIFTON. Al right. So, you didn't always express
the nunbers in terms of dollars, but the court reporter wll be
able to capture that if you would Iike, when you didn't say
dol lars, but dollars were neant by nerely | ooking at page 29 of
the transcript. Wuld that be acceptabl e?

MR. SCHAD: Pl ease, thank you.

JUDGE CLIFTON: Al right. And so the part that |I'm
confused with is, tell me the words, all of the words that
describe the zone for which the price is $1.80.

MR SCHAD: | actually -- okay. $1.80 fromthe East and,
fromthe East and North; fromthe $2.00/$2.10 zones North of
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the Pacific Coast, including San Francisco Bay and areas to
O egon.

What | intended to do, | took M. Hollon's earlier
testinmony and basically copied that. It is in the record and
it is visible in his Exhibit 20.

JUDGE CLIFTON: So there's only one region in California
for which the price is $1.80 and all of those words hel p us
find it on the map?

MR. SCHAD: Yes. And also map 1.D of Exhibit 20.

JUDGE CLIFTON: Al right.

MR. SCHAD: Visually present it.

JUDGE CLIFTON: Al right. Good. Thank you. So now were
you about ready to read the next paragraph?

MR. SCHAD: Yes. These differentials were devel oped on the
Federal Order Reform process and represent the spatial val ue of
mlk and its conmponents across the United States. AMS relied
on the United States dairy market simulator nodel (USDSS) to
estimate rel ative geographic values of mlk, and placed them on
a national grid which assigned Cass | |ocation values for each
county in the United States. (64 Fed. Reg. Page 16108)

The Congress of the United States --

MR. ENGLI SH: Excuse nme, | object to the next sentence. It
di scusses what Congress did, and with respect to the Secretary,
uses the word overrules or destructed, those are |egal terns,

or at least attenpted legal terns. | would object on the
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grounds that they are | egal concl usions.

JUDGE CLI FTON: Thank you, M. English, your objection is
noted and wll be utilized as a cautionary note.

Now, | amjust curious, M. Schad, are those, are on
line 3 of this paragraph, are those initials truly the correct
initials for that phrase? That United States Dairy Market
Sinul ator Model? |Is that truly known as USDSS?

MR. SCHAD: No, in typographical, thank you for catching
it. USDMSM Take out narket.

JUDCGE CLI FTON: Ckay. Let's go off the record just a
moment. Let's go off record just a noment and get this right
while we're here.

(Wher eupon, an off-the-record di scussion was hel d.)

JUDCGE CLI FTON: Back on the record. Wuld you, M. Schad,
read the sentence in the mddle of the page that begins with
AVS relied on?

MR. SCHAD. AMsS relied on the United States Dairy Sector
Simul ator Model (USDSS) to estimate rel ative geographic val ues
of mlk and place themon the national grid which assigned
G ass | location values for each county in the United States.
(64 Fed. Reg. and 161008)

The Congress of the United States, through the
Consol i dation Appropriations Act of 2000 --

BY MR BESHORE:

Q Start that sentence again, please.
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A.  The Congress of the United States, through the
Consol i dated Appropriations Act of 2000 (Public Law 106-113,
115) overruled the Secretary's choice of Class | pricing grid
and instructed the Secretary to apply Option 1-Ato all Federal
Orders. The Federal Register of Decenmber 17th, 1999, lists all
the counties in the United States, including counties of
California, and the Class | differentials associated with each.
That's cited (64 Fed. Reg. Page 70868 and 70871 (1999))

JUDCGE CLI FTON: Let ne stop you there so we can nake the
correction up higher before you finish this page 29. So
Ms. Elliott, on page 29 of Exhibit 70, in the mddle of the
page, the third line down of a paragraph, you will find the
phrase the United States Dairy Market Sinmulator Mdel, and
that's the phrase that needs correcting. So it will instead
say, you will strike the word market, and it will say the
United States Dairy Sector SSE-C-T-OR, Sinulator Mdel. So
you are just substituting the word sector where market now
exists. Is that correct, M. Schad?

MR, SCHAD: Yes.

JUDGE CLIFTON: Al right.

THE W TNESS: Thank you

JUDGE CLI FTON:  You're welconme. Now, you may go back,
M. Schad, to the last part of paragraph, at the bottom of page
29 and resune.

MR. SCHAD: As noted, the other factor in determning
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m ni mal

Cass | prices is the higher of the advances Cass ||

or Class IV price. The final decision for Federal O der Reform

lists three reasons why the Cass | nover should be determ ned

by the

First,

hi gher of the advanced Cass IIl or Cass |V price.

Cass | is always in conpetition with processors of

manuf actured dairy products. Federal Order Reform provided for

four di
hi gher

d ass |

stinct classes of mlk, setting the dass | price at the
of Aass Ill or IV or Cass |V, guarantees that the
price is related to the higher valued price used to

produce manufactured products. The Secretary noted, "Since

d ass |

supply

handl ers nmust conpete with nanufacturing class for a

of mlk, the Aass | price nust be related to the price

of mlk used in manufacturing.” That's cited (64 Fed. Reg. at

page 16102)

Second, due to advanced Class | pricing, price signals

to producers may lag. It is especially inportant in a rising

mar ket

t hat producers receive the price signal to increase

production. In the final decision Federal Order Reformthe

Secretary wote:

Since the Cass | price is announced in advance in
a rapidly changing market, the Cass | price my
not reflect the val ue needed to conpete for the
necessary raw mlk supply or the Class | price may
be overvalued relative to the raw m |k price.
Undervaluing Cass | mlk is a particular problem
since it reduces producers' pay prices at a tinme
when the producer should be receiving a positive
price signal

And this is the on the sane page as the previous
cite.
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The third reason cited in Federal Oder Reformrel ates
to the decreasing --

JUDGE CLI FTON: Start that again.

MR. SCHAD: The third reason cited in the Federal Reform --

JUDCGE CLI FTON: One nore time.

MR. SCHAD: The third reason cited in the Final Reform
Decision relates to decreasing the likelihood of pricing
versions and resulting depooling of producer mlk, when the
higher or of Class Ill or dass IVis utilized in the fornula.
The Cooperatives' proposal addresses the question of depooling
through its mandatory pooling provision. Thus, the third
reason cited in the final ReformDecision is not applicable to
this proposal.

Al so addressed in Federal O der Reformwas the
appropriateness of the utilization of the mninum $1.60 per
hundr edwei ght base Class | price. As noted, the -- let me see
-- the USDSS estimate the relative differences in the value of
m | k between geographic points. Due to the geographic
characteristics of supply and demand, one or nore points are
found to be base pricing points. The Central Valley of
California is one of the nodel's base points. Federal O der
Ref orm set the price at these basing points at $1.60 per
hundr edwei ght .

The Secretary clearly stated the need to set the base

differential at $1.60. And there's a change in the quote here,
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["1l pick it up when I'mthere.
Quoting the Secretary:
The $1.60 nminimumdifferential proposed is
perceived to be the | owest value under present --
it reads supply and it should read demand -- and
supply conditions.

JUDGE CLI FTON: Ckay. We'll make the change, but then |
want you start again, because you read it a little different
fromthat. Al right

So, Ms. Elliott, top of page 31 of Exhibit 70, we're in
the smal| paragraph that's a quote, and the second |ine of that
quot e shoul d read:

Lowest val ue necessary under present and hel p ne,

M. Schad?

MR. SCHAD: Demand and supply conditions.

JUDGE CLIFTON: So the word -- the word supply that is to
be stricken is the first tine it appears in that line; is that
correct?

MR. SCHAD: That's correct.

JUDCGE CLIFTON: So it's not supply and demand, it is demand
and supply.

MR. SCHAD: That's correct.

JUDGE CLIFTON: Gkay. So we'll strike the supply that
first appears in that line and insert instead, demand. Al
right. Then, M. Schad, read the quote fromthe beginning,

pl ease.
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MR SCHAD
The $1.60 nminimumdifferential proposed is
perceived to be the | owest val ue necessary under
present demand and supply conditions to maintain
stabl e and viable pools of mlk for Qass | use in
markets that are predom nantly manufacturing
oriented.
Gting (63 Fed. Reg. Pages 4802 and 4909 (1998))
The $1.60 nminimum has three conponents as presented by
USDA in the recommended decision of Federal Order Reform The
first had to do with the cost of a producer maintaining Gade A
status. The requirenments for naintaining Gade A status
i ncl ude possessing and naintaining an inproved water supply;
facility construction and appearance requirenents; plunbing
requi rements; and specific equipnment. It was noted --
JUDGE CLI FTON: Now, you read approved water supply rather
t han approved water system
MR SCHAD: |'msorry, it should be system | read it
incorrectly.
JUDGE CLI FTON: All right. Soread it again, if you wll.
MR. SCHAD: The requirenents for maintaining Gade A status
i ncl ude possessing and mai ntaining an approved water system
facility construction and appearance requirenents; plunbing
requi rements; and specific equipnent. It was noted that
mai ntaining a Gade A status would require additional |abor
resource and utility expense. USDA, in 1999, estimated the

additional cost to be $0.60 per hundredweight. | cite,
(63 Fed. Reg. at page 4909).
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At this point | would like to insert another sentence:
Exhibit B, I"'msorry, Exhibit Cof nmy -- of ny --
MR BESHORE: Exhibit 71, 6.C
MR. SCHAD: Yes, 6.C contains the barn scorecard and for
the State of California it is relative to G ade A status and
that --
BY MR BESHORE:

Q Could you just -- just turn to that exhibit for a
m nute, since you inserted the reference to it at this point in
Exhibit 70.

A. Exhibit 6.C

Q O Exhibit 71, correct?

A O Exhibit 71

Q Ckay. So just tell us what, two pages?

A Yes, and I'Il just read it fromthe title page first.
Dairy Farms Scorecard State of California Departnent of Food
and Agriculture. And what it is, is the score sheet the dairy
farnms in the State of California are scored on relative to
their maintaining Gade A status, and it delineates al nost all
the things that a dairy farmer nmust do in order to continue a
G ade A status.

Q So this exhibit really spells out the Gade A
requi rements that you described in general in the paragraph
here on page 317

A. That's correct.
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Q ay.

JUDGE CLIFTON: It nakes ne think that your use of the word
system shoul d have been supply, but what do you think? Looking
at the scorecard itself?

MR, SCHAD: | would be open if -- to have it say system and
supply. Having an approved water supply is an assunption of
havi ng an approved water system

JUDGE CLIFTON: So | think we should nmake that change. So
let us do this. M. Elliott, with regard to page 31 of
Exhibit 70, on the first full paragraph bel ow the quotation
fromthe Federal Register, the fourth Iine down begins,
mai ntai ni ng an approved water system |'d just like you to
insert after system "and supply.”

And then with regard to what we will wite on this
exhibit at the end of that paragraph, we will just say, "See
Exhibit 71, Exhibit 6.C, Dairy Farm Scorecard."

MR. SCHAD. That's at the end of the paragraph

JUDGE CLIFTON: Yes. And if you do not have room you can
put an arrow and go on to the back.

MR SCHAD. (kay.

JUDGE CLIFTON: Al right. So it wll just say "See
Exhibit 71, Exhibit 6.C, Dairy Farm Scorecard."

MR H LL: And, your Honor?

JUDGE CLIFTON. M. HiIl?

MR HILL: Brian HIl. This is super mnor, but I'm going
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to bring it up because it's a direct quote. Your suspicion was
correct about the previous quote, about supply and denand, and
demand and supply, it is actually supply and demand. But it's
super m nor.

JUDGE CLI FTON: Ckay. Al right. 1'mjust so used to
hearing about supply and denmand that it seenmed odd. But, you
know, in a way it ought to begin with demand. Ch, no. Not --
okay.

MR SCHAD: I'll stipulate to your supply and demand
condi ti ons.

JUDGE CLIFTON: Al right. Then Ms. Elliott this changes
what | had you do in the paragraph above. This may becone
easier if there were extra copies of Exhibit 70, | don't know.
But what we really want, and I'Il let you figure out howto
make this happen later, on our two record copies on page 31 in
the quote that is just five lines at the top of page 31, the
second |ine should read, "lowest val ue necessary under present

supply and demand conditions."

MR. BESHORE: W do have extra copies if -- if it would be
hel pful .
JUDCGE CLI FTON: | think it would. It will be cleaner

MR, BESHORE: There were sone in the roomat |east at the
begi nni ng of the day.
JUDCGE CLI FTON: So we're |l ooking for extras of 70. It

w || say Testinony of Dennis Schad.
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MR. BESHORE: W do have anot her one. How many do we need?
JUDGE CLIFTON: And we may need to provide you a little
support later, Ms. Elliott, so that you can nmake that change on

the record copies. Al right.
MR. BESHORE: We'll provide support.
JUDCGE CLI FTON:  Thank you very much. So now, where are we,
M. Schad and M. Beshore?
MR. SCHAD. \Where it says the Secretary also cited in the
m ddl e of page 31.
JUDGE CLIFTON: Good. Al right. So resumng there,
M. Schad.
MR, SCHAD: The Secretary also cited marketing costs as
they pertain to the buildup of the base differential. | quote:
These marketing costs include such things as
seasonal and daily reserve balancing of mlk
supplies, transportation to nore distant
processing plants, shrinkage, admnistrative
costs, and the opportunity or "give-up" charges at
manufacturing mlk plants that service the fluid
dass | market.
The sane as the previous cite.

The Secretary noted that these marketing costs are
approxi mately 60 cents per hundredweight. Additionally, the
Secretary also noted that in the Upper Mdwest, Cass |
handl ers conpeted for mlk with processors of manufacturing
mlk. The Secretary estimated the two-thirds of the

conpetitive prem umwas 60 cents per hundredwei ght.

Further justification of the $1.60 base differential
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for the California Order is found in the Cooperatives'
transportation credit proposal. This unique provision provides
paynment to handlers servicing the Cass | market fromthe
Order's pool, and is estimated by the Cooperatives to decrease
the pool by 9 cents per hundredweight. Assuming a 15 percent
Cass | utilization in the California Order, the value to the
Oder's Class | handlers is 60 cents per hundredwei ght.
VI. The California Oder Should Adopt the Federal Order d ass
| Pricing Formula and Differentials

Changing Gass | prices in California, either through
adjusting the differentials including the base differential, or
nodi fying the Cass | nover formula, would change the
relationship of Class | prices in the Wstern part of the
country. Through its State Order, California's Class | pricing
has a limted effect on a joining Federal Orders. However, as
a Federal Order, California Class | pricing could affect
packaged regional mlk sales. An increased California d ass
price woul d not change the national Cass | grid --
BY MR BESHORE:

Q Just start that sentence again, please, M. Schad.

A, An increased California Class | price would not change
the National Cass 1 price grid and would only affect
California counties. However, a decreased California Cass |
price may affect exports of California mlk --

Q Start that sentence again, please.
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A.  However, a decreased California Cass | price may
encourage exports of California mlk and woul d provi de an
I nappropriate price advantage in noving packaged mlk into
adj oi ni ng Federal Order markets.

Since Reform AMs has only changed the d ass
differentials found in Section 1000.52 once, as a result of a
hearing held in May 2007 for FMMOs 5, 6, and 7. That decision
to increase the differentials within the marketing area, was
based on testinony that the Sout heast was experiencing an
increase in demand concurrent with a decline in mlk
production. Al three marketing areas were described as mlKk
deficit. Adjustnents to county differentials were based on a
transportation cost function fromthe nearest supply plant,
fromthe nearest supply -- fromthe nearest surplus supply
region to the Southeast markets. (73 Fed. Reg. Page 11194
(2008)). None of the supply-denmand factors referenced in the
Sout heast decision are present in California.

Concl udi ng di scussi on.

Q Is there a nunber to the heading there, M. Schad?

A I'msorry.

VI1: Concluding D scussion

The 1996 Farm Bill specifically provided for the
inclusion of California as a separate Federal M|k Order, but
the provision was contingent upon petition and approval by the

California producers. Throughout the Reform process, as well

3154

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XVI Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

as the mandatory hearings, California interests have
participated as individual processors through the dairy
processor and producer trade associations, the Dairy Institute
of California and through CDFA. Citing their concern that
producer groups would petition for a California Federal O der,
the Dairy Institute submtted 29-pages, (including attachments)
of conmments to AVS on April 29, 1998 in response to the Reform
recomended decision. Comrents by the Dairy Institute of
California were twice cited in the final Reform Decision. The
first citation was to support the inclusion of Las Vegas with
Arizona in order to elimnate conpetitive distortions between
those areas and California. (64 Fed. Reg. at page 16078).
Additionally, the Dairy Institute was cited in Reformfi nal
decision regarding their comments pertaining to product
formul ae, nake all owances, and the yields.

(Same citing, page 16098 and 9).

Additionally, two enpl oyees of CDFA gave testinony at
the 2006 Make Al |l owance Hearing. They were Kelly Krug,
Director of Market Services, and Venetta Reed, Supervising
Auditor. They described in detail the procedures involved in
t he CDFA manufacturing cost survey, and the determ nation of
the nake al |l owances included in the CDFA fornulas. The
W t nesses noted --

Q Wuld you stop there?
JUDGE CLIFTON: In the CDFA what?
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MR, SCHAD:. Cass price formul as.
BY MR BESHORE:

Q Thank you.

A, The witnesses noted the distinction between the results
of the CDFA manufacturing cost survey and the make all owances
included in the CDFA' s class pricing formula. They noted --

JUDGE CLIFTON: Is --

MR SCHAD. Did | mss sonething?

JUDGE CLIFTON: Well, you mssed the word factors. It
probably doesn't change the neaning, but this is your summary,
so let's get it like you wote it.

MR. SCHAD: The witnesses noted the distinction between the
results of the CDFA manufacturing cost survey and the make
al  onance factors included in CDFA's class pricing formla.
They noted that the CDFA decision process did not merely input
the average plant cost into the price fornulas. |In addition to
the reported manufacturing cost, M. Krug said that the formula
make al | owances included -- and | quote -- "supply, denmand, and
rel ati onshi ps between classes. There are many factors that are
considered.” He answered affirmatively to the question
regardi ng the establishment of make al |l owances in California.
"So it beconmes a policy decision, not a nechanical process."

That is transcript of hearing on January 24th, 2006,
page 182.

Addressing conments pertaining to regional mlk

3156

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XVI Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

pricing, the Secretary states plainly in the final decision of
Federal Order of FMMO Reform "This decision replaces the
current BFP with a national Cass Il and national Cass IV
price."
Q Read that quote again.
A, "This decision replaces the current BFP with a national
Cass Il price and a national Cass IV price.”
Cting (64 Fed. Reg. at page 16100.) Conponent pricing sol ved
the issue of regional yields; the NASS survey reported average
national comodity sales prices; and, the product make
al  onances determ ned an average national product manufacturing
cost by conbining the cost of manufacturing within California
wth plants | ocated outside of California.
And | cite (67 Fed. Reg. at page 67937)
Addr essing comrents regardi ng pricing relationships

wth California, the Secretary wote, and | quote:

Cass Il and Cass |V dairy products conmpete in a
national market, because of this, Cass IIl and
Cass IV prices establish for all Federal MIk

Mar keting --

JUDGE CLI FTON: Start again, please.
MR SCHAD:

Cass Il and Cass |V dairy products conmpete in a
national market. Because of this, Cass Ill and
Cass IV mlk prices established for all Federal

M Ik Marketing Order areas are the sane.

The Federal M1k O der program gradually adopted
the M nnesota-Wsconsin (MW price series as the
Cass Il price in all Federal M|k Marketing
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JUDGE CLIFTON: Let ne just inquire. |Is it actually a
price series or is it just a price, that M nnesota-Wsconsin
price.
MR, SCHAD: |'maquoting him [If he did not say series,
then | m squot ed.
JUDGE CLI FTON: (kay. Just start that sentence again, if
you will.
MR. SCHAD: The Federal M Ik Order program gradually
adopted the M nnesota MWprice --
JUDGE CLI FTON: Go ahead and take it fromthe top again. |
know you are |ike a horse headed for the barn, but, slow down.
MR SCHAD:. Ckay.
The Federal M Ik Oder program gradually adopted
the M nnesota-Wsconsin (MW price, as the C ass
Il price in all Federal MIk Marketing Orders.
Al t hough the MWwas first adopted in 1963, it was
not until the md-1970's, that the M Westablished
a uniformclass price for mlk used in dass Il
markets in all Federal M|k Orders.
BY MR BESHORE:

Q Read the last part of that sentence again, please.

A
For mlk used in dass Ill products in all Federal
MIk Orders. GObservations of the marketplace for
cheese, butter, and nonfat dry m |k provided the
basis for concluding that these products conpete
in a market that is national in scope. Such

findings were upheld, wth the adoption of the
basic forrmula price (BFP), which provided an
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the declining statistical reliability of the MW
price series) until a nore long-termpricing
nmet hod coul d be devel oped.

The inmplenentation of mlk order Reformin January
2000 continued the finding that dass Il and
class --

JUDGE CLI FTON: Go ahead and read it again.
MR SCHAD

The inmplenentation of MIk Oder Reformin January
of 2000, continued finding that dass Il and
Cass IV dairy products conpete in a nationa

mar ket pl ace. However, a conpetitive price for
mlk as represented by the MWand BFP prices was
no |l onger viable, as it intended |ong-term

nethod -- as intended as a |ong-term nmethod --

JUDCGE CLI FTON: No, go ahead.

MR. SCHAD. As intended as a long-termnethod, the Federa
mlk --

JUDCGE CLIFTON: I'msorry, your -- | want to nake sure you
are enunci ating each word, so do it one nore tinme.

MR, SCHAD

As an intended | ong-termnethod, the Federal MIk
Order program has adopted end product price
formulas, valuing Cass Ill and Cass IV mlk on
the basis of the value of Cass IIl and Cass IV
end products in the marketplace. The NASS price
survey for dairy products used as a basis for
establishing Aass Il and Class |V prices,
includes all dairy product prices and sal es
volumes in all regions of the country, including
California. In this regard, the Federal O der
program has, and will continue to reflect
California's inpact on dairy product prices while
establishing Cass Ill and Cass IV prices that
are reflective of a national supply of reflective
of national supply and denmand conditi ons.
(67 Fed. Reg. at page 67937.)

The inplication froma paragraph froma paragraph --
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and | would like to change that. That should be the 1999 final
deci sion, strike 2000 -- strike 2002.

JUDGE CLIFTON: Al right. So Ms. Elliott, wth regard to
page 35 of Exhibit 70, just below the quoted material at the
top of the page you will find the word, the number 2002, strike
that, please and instead insert what, M. Schad?

MR. SCHAD: 1999.

M5. ELLIOIT: kay.

JUDCGE CLI FTON: Begin again with that sentence, please,

M. Schad.
MR. SCHAD: The inplication froma paragraph fromthe 1999
final decision is very telling of the Secretary's intention to
accommodate California s entry into the Federal Order System
The Omi bus Consol i dated and Emer gency
Suppl emental Appropriation Bill passed in Cctober
1998, extended the tinme for inplenenting Federal
Order Reform amendnments from April 4th, 1999.

BY MR BESHORE:

Q Could you -- you missed a word there, M. Schad. Wy
don't you start again, please.

A

The Omi bus Consol i dated and Emer gency
Suppl emental Appropriations Bill, passed in
Cct ober 1998, extended the tine for inplementing
Federal Order Reform amendnents.
Q No, Federal?
A Oder.

|'msorry -- Federal M|k O der Reform Arendnents
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| egi slation provides that California has fromthe
date of issuance of this final decision until
Septenber 30th, 1999, to becone a separate Federa
MIlk Order. This additional tine is intended to
allow California dairy interests the opportunity
to reviewthis final decision to determ ne whether
a Federal MIk Oder for California, consistent
wi th the provisions adopted for the consolidated
orders, woul d best nmeet their mlk nmarketing
regul atory needs.

Since Federal Order Reform |'msorry, at the end of

that | cite (64 Fed. Reg. at page 16044).

JUDGE CLIFTON:  And, M. Schad, you read four lines up from
the bottom of that quote, the opportunity to reviewthis fina
deci si on.

MR. SCHAD. The opportunity to --

JUDGE CLI FTON: Do you know for sure what the quote is?

MR, SCHAD: No, I'mnot sure if it was msquoted or is that
the way in the continuity would require, would expect it to say
the opportunity to review, but opportunity review, | would
think it should be to review

MR, BESHORE: We'Il check that, your Honor.

JUDCGE CLI FTON: Al right.

MR. SCHAD: Thank you,

JUDGE CLI FTON:  And then you may resune, please, with the
first sentence follow ng that quote.

MR. SCHAD: Since Federal Order Reform the manufacturing

costs of California plants and the price of comodity dairy

products sold in California, have and will continue to be, an

3161

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XVI Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

integral part of the Uniform National Federal O der class
prices. It is nowfor those prices to be applicable to the
m | k producers.

JUDGE CLI FTON: Let's do that again.

MR Schad: It is nowtinme for those prices to be
applicable to the m |k produced on the California dairy farns.
VII1. Announcement of O ass Prices, Conponent Prices and
Advanced Pricing Factors.

The Cooperatives propose that the California O der
adopt the class conponent --
BY MR BESHORE:

Q Start that sentence again, please.

A.  The Cooperatives propose that the California Federal
Order adopt the class conponent and advanced pricing factor
listed in Section 1000.53 with the exception of 1000(a)l1ll: "The
Somatic Cell Adjustnment Rate.” The timng and manner of these
necessary price announcenents are consistent with other Federal
Orders.

The Cooperatives are not proposing the inclusion of
somatic cell adjustnment in the California Order. Such an
adj ustment in class and producer prices has been historically
at the option of the Order's Dairy Farners. Currently two,
Federal FMMD 1 and 124, of the six Federal Oders that have
mul tiple conmponent pricing do not include somatic cell

adjuster. The 2014 average Class IIl and Class IV utilizations
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in the Northeast Order were 25.8 percent and 14.6 percent.
Cass Il and Cass IV utilizations in the Pacific Northwest
Order were 35.8 and 31.9 percent, respectively. For the sane
period, CDFA reported Cass 4b utilization with 45.8 percent
and the 4a utilization was 33 percent.
| X.  Equivalent Price
The Cooperatives propose that the California Federal

Order adopt the equivalent price provisions in Section 1000. 54.
Thi s provision provides the Market Adm nistrator the authority
to use an equival ent price provided by the Deputy Adm nistrator
of Dairy Programs in the event that a constituent pricing
factor required by Section 1051.50 is unavailable. This
proposal wll aid in the effective and efficient adm nistration
of the order.

Q kay. And that concludes the prepared testinony in
Exhibit 70, is that correct, M. Schad?

A, That's correct.

Q Ckay. Now, | would just like to ask you a coupl e of
addi ti onal questions.

First of all, let's just ook at Exhibit 71 to, it's
been referenced, but just to -- just to identify what is
included there. There are three exhibits that were referenced
in your testinony that are conpiled under cover of Exhibit 71;
is that correct?

A. That's correct.
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Q Ckay. And so what's Exhibit 6.A of 71?

A Wll, thisis -- this is Section 105, well, Section
1000. 50, which we propose to include as Section 1051.50 in the
proposed California Order. Basically, the pricing provision of
the, of the Order, especially as | read it could be confusing,
so we wanted to make sure that the Department understands
exactly where we're | ooking for the adoption of the
Section 1000. 50.

Q kay. So rather than having read this three-and-a-half
pages of single-spaced regulation, you are attaching that as an
exhi bit and requesting its adoption in Proposal 1 as
Section 1051.50?

A Yes.

Q kay. Now, does that have in it the description of the
formul as which you depicted, we're going to check them and make
sure they are correct, but this has the narrative description
of the price fornulas which you presented in your prepared
statenent, correct?

A, That's correct.

Q Ckay. Now, let's go then, to the second Exhibit 6.B
under Exhibit 71, and just, that's what, three pages. Tell us
what that is, please?

A Yes, this is the policy and procedures for dairy
product mandatory reporting program They tell you what

products that are reported, and when it's reported, and a
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verification. | thought it was appropriate because of our
reliance on the the dairy product price series included in ny
t estinony.

Q That was referenced in your testinony?

A Yes.

Q Ckay. And Exhibit 6.Cis the dairy farmer scorecard
whi ch you referenced previously?

A Yes.

Q Previously described. Gkay. Let's turn, then, to
Page 32 of Exhibit 70, if you would, and the partial paragraph
at the top of the page, can you see that?

A Yes.

Q Gkay. And in the last sentence of that partia
par agraph you refer to a 15 percent Cass | utilization in the
California Order, and noting that in terns of supporting the
funding for a transportation pool that would inply a
differential 67 per hundredweight. So assune with nme that some
of the data in the record from CDFA, which is in some of
M. Hollon's tables, as well as M. Shippel houte's data,
believe, reflects that in recent years, the Class | utilization
in California has been | ess than 15 percent, between 12 and 13
percent. What inpact, if any, does that have upon your
testinony at the top of page 32?

A Well, the 60 cents per hundredweight is referenced is 9

cents per hundredwei ght across the entire pool, divided by .15,
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and that's, the result is 60 cents. But if you made that
calculation with the nore proper Gass | utilization of 12.5,
again, 9 divided by .125, you would cone up with 72 cents per
hundr edwei ght .

Q So the math you did there was take the utilization
percentage, or take the 9 cents for hundredwei ght that you,
that's the approximate cost of the transportation pool, of the,
yeah, the transportation credits across the pool, and you
divided that by the Class | utilization percentage to arrive at
a per hundredwei ght charge per Class | that woul d be needed to
find fund that pool ?

A, On, per hundredwei ght charge Cass I.

Q Ondass 1?

A Yes.

Q Ckay. And 15 cents, 15 percent it would be 60 cents,
12.5 percent it would be 72 cents?

A, That's correct.

Q Ckay. Now, just one other question on direct testinony
that | would like you to address. And your testinony,

M. Schad, proposes that the California O der adopt essentially
the current, the existing Federal Order class, national class
price, prices, price formulas, and the dass | price grid,
correct?

A, That's correct.

Q Gkay. And there's been questions that have arisen

3166

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XVI Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

al ready on cross-exam nation, sone of the proponents of

Proposal Number 1, with respect to whether these prices are
appropriately current, or whether they reflect current
conditions, current data, etcetera, and therefore, whether they
are appropriate. You understand? You have been here for nuch
of the hearing, not all of it, but you have heard those

qguesti ons.

A, Yes, | have.

Q Ckay. So | want you to address, give us your thoughts
W th respect to that issue of whether these prices are
appropriate for adoption today.

A Yes, and | would Ilike to first enphasize that the
Secretary signed a final rule for the current make al |l owances
in February 2013. They have a currentness based on that, and
you have got to renenber that the nonthly prices are based on
the nonthly class prices, are based on nonthly comodity prices
that are done every nonth so that, and that's conpletely
current. But when you go back to the |ast Make Al owance
Hearing, there is a proposal by National MIk to put an energy
updater into the Federal Class Ill price and Cass |V prices,
wth the idea if you want currentness and you -- and you accept
that a major part of the costs of, wthin the make al | owances
are energy related, you could -- you could, you would be
solving that issue by having an energy updater in the make

al l owance fornulas. That, while the final rule notes that
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basically all producer groups supported that, other interests,
proprietary interests, were opposed to it. And the reason they
were opposed to it, was because it woul d change the

rel ationship for hedging instruments, for Cass Ill futures and
t hose t hi ngs.

Their argunent is that -- I'mreading into their
argunent, but if there's the volatility of dass Ill and C ass
IV prices based on supply and demand. This woul d add anot her
| ayer of volatility it with fuel prices and they, they opposed
it. And I'd just like the point out that when the Secretary is
| ooki ng at questions of, for instance, whether sonmething is
current or not, there are conmpeting factors. So in the -- in
the, our position of maintaining the current Section 1000. 50
prices, we are, the Secretary, the Secretary has the, we
believe the Secretary has the need to | ook at the factors
related uniformpricing, as well as the factors of currentness.
He's got conpeting interests that he has to weigh along that.

There's also the question of regional prices. And it's
really interesting in the last promul gation hearing in 1990,
cite that there was just a small difference between a proposa
to keep the current, well, at that tinme, the butterfat
differential for the two state orders, the North Carolina and
South Carolina, as opposed to the Federal. And the Secretary
used the word disorderly to note that there was a, that

difference just wouldn't work. That there was that order

3168

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XVI Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

com ng the Carolina Order being promul gated had to have
consistency with the other Federal O ders.

Q Gkay. So in that case, the nost recent promulgation
the Secretary's determ nation was that the national uniformty
factors overrode any |ocal factors, which were enbodied in the
existing or prior state orders in that case, correct?

A, That's correct.

Q Is there anything else you want to note on that, the
currentness issue?

A, No, thank you.

Q Very good. Your Honor, subject to our homework with
respect to the fornmulas and the way they are presented in the
testinmony, and with respect to the text of the quoted page 35,
| don't have any other questions for M. Schad on direct.

| woul d nove for the admi ssion of Exhibits 70 and 71
subject to the homework we have of being appropriately
conpleted or corrected with that information

JUDGE CLIFTON: | would rather wait until we have got them
right before we admt them

MR. BESHORE: | just neke the nmotion and it can be acted on
at your Honor's pleasure.

JUDGE CLI FTON: That sounds good. So you are noving the
adm ssion of Exhibit 70 and Exhibit 71?

MR BESHORE: Yes.

JUDGE CLIFTON:. | won't rule on that at this point. | wll

3169

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XVI Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

invite anyone who would like to ask this w tness questions
about these exhibits before determ ning whether you have an
objection to their being admtted. M. English?

MR, ENGLI SH: Thank you, your Honor. Maybe this will, by
not bi dding and giving a chance, | think there may be sone
ot her issues to address as we go forward.

CROSS- EXAM NATI ON

BY MR ENGLI SH.

Q I'mgoing to focus exclusively on Exhibit 70,
M. Schad -- 1'"'mChip English. And because it's different from
all the other things | want to talk about, I want you to | ook

first at page 18.

A Yes, sir.

Q So at the top of the page you reference somnething
call ed the DPPSR cheese survey. And | didn't find that
anywhere else. W did a search of your statement, and | was
wondering what the DPPSR cheese survey is?

A I'msorry, that's a typographical. It should be the
MDPSR, which | note down --

Q Wich you discuss |ater down on the page?

A.  National Dairy Products.

Q | wasn't sure whether it was NDPSR or whether it was
supposed to be the Dairy Product Mandatory Reporting Program
which is DPMRP, so because it had sort of the first two

letters, but you're now saying it should be NDPSR?
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A Yes, sir.

Q I'msorry, | --

A, Last tinme I'll be sorry.

Q | imagine we're going to have things like this, so
that's fine.

Now, | want to turn to a several pages, and | got
nyself so twi sted around and confused with sone of the
citations, and I want to start with the follow ng proposition
and see if you will accept the follow ng proposition.

The Federal Register is published everyday, every year,
every weekday every year, correct?

A. | believe that to be true.

Q It wasn't published on Saturdays but, and the vol une
nunbers just sinply go up year by year. Wuld you accept that?

A, That's ny understanding, that's correct.

Q Al right. So if we look first at page 15 where you
have a lengthy cite to a recommended deci sion of Federal Order
Reform you cite to Volume 63 in the Federal Register. Do you
see that?

A, That's correct.

Q Gkay. And I'mgoing to represent to you that that is
correct, that 63 is the correct reference. Now, we turn to
page 16, so 63 is for 1998. If you turn to page 16, at the end
of the quote you cite 65 Fed. Reg. and you have the year 1999.

A I'msorry, what page?
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Q Now, we're on page 16.

quot e describing the NASS survey.

On Page 16 you have a | ong

And at the end of the |ong

quote you have (65 Fed. Reg. 76832, 76837) and then you have
got (1999).

A Yes.

Q | want to suggest to you that (64 Fed. Reg.) was (1999)
and that (65 Fed. Reg.) is (20007?)

A | would -- that would be logical. | would |ike to say
here that |'mnot responsible for the dates. A paralegal came
behind ne and --

Q And I'mnot trying to, again, this is -- | think, ny

viewis that this is very inportant tinme issue, we're going to

have a | ot of discussion on our part and the timng and | think
the statenent ought to accurately reflect that. So I'm not
trying to do that or to pass blame. This stuff is hard. | do

want to note that to the extent your reference before the quote

was the Reform Final Decision, the first sentence. Wen you
get to the quote you say "the Secretary described the NASS
survey" to the extent the NASS survey is described in a Federa

Regi ster decision from 2000, that woul dn't have been from

Federal Order Reform that woul d have been fromthe dass III
IV hearing in 2000, correct?

A. | have lost you. Still on 167?

Q I'mstill on page 16. So | ook now above the quote

A.  Above the quote.
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Q So in the first sentence under B, determ nation of
commodity prices, you reference the Reform Final Decision --

A.  Uh-huh.

Q -- establishing how NASS would do things. |In the
sentence that inmediately precedes the quote where you say the

Secretary described the NASS survey --

A.  Un- huh.
Q ~-- to the extent that someone m ght think that cane
fromthe Final ReformDecision, | want you to at |east think

about whether that reference to 2000 woul d be a different
deci si on.

JUDGE CLI FTON:  You don't have to give us the answer now,
but this is part of the homework that you and M. Beshore and
the teamwill do to help us get that right.

BY MR ENGLI SH.

Q So now ! want you to turn to page 17, and again
remenbering that 65 Fed. Reg, | think we agree, it's 2000. And
at the top the page you are referencing the Class Price Hearing
in 2000, and then you have a citation for quote, which says?

67 Fed. Reg. Page nunbers and you have said 2000. And | want
to suggest to you that the vol une nunber is correct, but the
vol ume nunber for 67 would be 2002 not 2000. And you don't
have to agree with me, as Judge Cifton just noted, you don't
have to agree with me now.

A. | appreciate that thank you.
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Q Now, we get to your discussion of a 2006 make
al l owance, and this is why | think the timng is inportant.
Because we agree there were multiple hearings, one in 2000 and
then there were sone hearings in 2006, 2007, correct?

A, That's correct.

Q But | think we need to nail down what happened and
when. So here you are referencing, you say, "during the 2006
make al | owances there were various proposals made," and then
you have, "during the hearing proponents asserted,” and then
you say, "the Secretary disagreed and noted,” and you have a
quot e.

A, That's correct.

Q And at the end of the quote you have (73 Fed. Reg.)
wi th page nunbers, and you say 2006. And | want to suggest to
you and again, with Judge Cifton's caution or urging or, that
that really was 2008. And | want to go further and suggest
that the (73 Fed. Reg.) cite (2008) is not to the 2006 heari ng,
but to the 2007 hearing, which would nmean the next paragraph
which has an Id. Gte would also be, if I"'mright, a 2007
hearing, and that's all on page 17.

A Ckay.

Q If you would turn to page 19. So at the bottom of the
page you have a quote. You talk about in the second line, the
2006 Make Al l owance Hearing, and then you say "the Secretary

noted:" which | took it to reference the 2006 Make Al | owance
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Hearing --

A | think so.

Q -- but then you have a citation to (67 Fed. Reg.) which
| suggest to you would be 2002, and if the cite is 2002, |
suggest the Secretary, as prescient as he or she nay be, would
not have been able to do that with respect to a hearing four
years | ater.

A, Wuld you run that by me again?

Q Sure. On the bottom of page 19 you have a paragraph
di scussing, where the Secretary discussed the relationship of
California comodity dairy prices to the NASS price series, and
you say "In the final decision of the 2006 Make Al | owance
Hearing," and then you say "the Secretary noted" which I think
| ogically means that you are referring to that decision you
just referenced in the prior sentence, but the citation at the
bottomis to (67 Fed. Reg. at page 67937), and | suggest to you
t hat going back and | ooking at our math and the years, that
(67 Fed. Reg.) was in 2002.

A Ckay.

Q And if that was in 2002, |I'mfurther suggesting that
that couldn't be the 2006 Make Al |l owance Heari ng.

A. That's correct. | understand. | understand your point
you are naking.

Q kay. And then going to page 24, under the formula

citation, which | certainly don't intend to read into the
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record, you have a paragraph that says in 2006, two national
Federal hearings were convened to consider changes in Cass I|II

and dass IV pricing.

A Ckay.

Q | want to suggest maybe, you know, look at it. | think
there were two national hearings, one was Class III/dass |V,
t here was another one about Class I/dass Il, but |I would

suggest to you that there was only one hearing in 2006 with
respect to Cass IlIl and Cass IV, and it was held on
January 24 -- started on January 24, 2006.

And then, finally, as to the Exhibit 70, your Honor,
it's simlar to our discussions about 2006 earlier. On page
26, in the third paragraph, you reference, "as a result of
testinony fromthe 2006 national Cass Ill and IV hearing there
wer e these changes nade" and you cite again (73 Fed. Reg. at
35326) and | want to suggest if you |ook at that, that was
2008. And ny reading of 2008 is, it talks about the hearing
havi ng convened in 2007. So | woul d suggest that maybe you
| ook at that as well.

And that's all | have on this particular issue, your
Honor

JUDGE CLI FTON: Thank you. That's very helpful. The other
thing is there are several citations to Federal Register that
omt the year, the year just isn't included. It may be hel pful

if the year were included for all of them actually. Al
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right.

Are there other questions of this witness before you
det erm ne whether you have objections to the docunents being
admtted, that would be Exhibit 70 and Exhibit 71? Al right.
There are none.

M. Beshore, would you come back to the podiun? How
woul d you like to proceed?

MR BESHORE: | would like to take a break for lunch. And
| believe that there's a producer present, or com ng, that
woul d be, is interested in testifying who would be prepared to
testify, or who | think should be given the opportunity to
testify first thing after lunch. There's also Ms. AcMody has
sonme additional testinony she would like to present. | suggest
that testinony should be taken after lunch or after the
producer, and then -- then we would resume with M. Schad.
Perhaps | can provide and assistance wth some of these
corrections to the Federal Register dates, etcetera.

JUDGE CLIFTON: Very good. | do want you to get |unch
because you need nourishnent, too. So if you don't get them
done before we resunme again, that's fine. Al right.

Let us take an hour and 15 mnutes, roughly. It's now
12:27. Please be back and ready to go at 1:45. 1:45.

(Wher eupon, the lunch recess was taken.)

---000- - -
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THURSDAY, OCTOBER 15, 2015 - - AFTERNOON SESSI ON

JUDGE CLIFTON: We're back on record at 1:46. M. Beshore?

MR, BESHORE: Marvin Beshore. Thank you, your Honor. At
this time there is a dairy farner, M. Steve Maddox, who is
here and would like to testify.

JUDCGE CLI FTON: Excellent. M. Mddox, please cone
forward. 1'd ask that you be seated in the witness stand to
your left. [I'd ask that you nake yourself confortable and then
['"lIl swear you in in a seated position.

Woul d you raise your right hand, please? Do you
solemmly swear or affirmunder penalty of perjury that the
evidence you wll present will be the truth?

MR, MADDOX: Yes, | do.

JUDCGE CLI FTON: Thank you. Please state and spell your
nane.

MR. MADDOX: M nane is Stephen Maddox, S-T-E-P-HE-N
MA-DD-OX M business address is at 12863 West Kanmm Avenue,
Riverdale, California. | appreciate the opportunity to testify
at this hearing.

JUDGE CLIFTON: Now, let me stop you for just a mnute.

How i s the nane of your street spelled?

MR MADDOX: K-A-MM

JUDGE CLI FTON: Thank you. And you may proceed.

MR. MADDOX: Thank you. | thank the United States

Departnent of Agriculture for calling this hearing at the
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request of the overwhelnmng najority of dairy farmfamlies in
Cal'i fornia.

First, alittle bit about nyself. | graduated from Ca
Poly San Luis Obispo in 1978 with a Bachel or of Science in
Dairy Production. 1In 1990, I was elected to the Danish
Creanery Board and rose to the position of Chairman of the
Board in 1995, when we celebrated the --

JUDGE CLI FTON: Now, pretend |ike sonebody has to capture
everything you say and has a marvel ous nachine and skill, but
you are going pretty fast.

MR. MADDOX: She's typing pretty fast.

JUDGE CLIFTON: | know she is.

You nentioned that you had risen to the Chairman of the
Boar d.

MR. MADDOX: | rose to the position of Chairman of the
Board of Danish Creanmery in 1995, when we cel ebrated the 100th
anni versary of the co-op. During nmy chairmanship, we started
the conversation w th our neighboring co-ops, California MIKk
Producers and San Joaquin Valley Dairymen in considering the
possibility of merging into one, which eventually becane
California Dairies, Inc. | also served on the Challenge Dairy
Products Board, which markets butter and dairy products across

the Western 13 United States at the tinme, and now across the

whol e country. | was a founding Board Menber of Dairy Anerica
in 1995. | have served on the National M|k Producers Federa
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Board of Directors. In 1999, upon the nmerger of the three
co-ops into California Dairies, Inc., | was elected Secretary
of the Board and served in that position through 2009. In
2007, | was appointed by the Secretary of Ag to the National
Dairy Board, which | rose to the position of Chairman in 2012,
and 2013. From 2007 to 2013, | was a nenmber of the United
States Dairy Export Council Board. Currently, I'msitting on
the Sustainability Council for the Innovation Center for U S
Dairy, and have been recently appointed to the Dairy Counci
Board of California.

In addressing this hearing, | earlier had reservations
about the citing the demse of the California M|k Pooling
system due that in the md-'60"s ny father Doug was part of
the group that put together the, or put together the Gonzal ves
M1k Pooling Act, and hel ped sell, he was part of the road show
teamthat went up and down the state to explain the new mlk
pricing systemto dairynmen, with neetings prior to the pooling
referendumthat installed the California M|k Pooling System

Mich |i ke a piece of equiprment after years of tweaking
and adding parts, there comes a point when unintended
consequences caused the California MIk Pricing Programnot to
work as expected. Relevant prices to surrounding areas for
fair conpetition, audit and make al | owances, and different
timng of fornula pricing are all issues that have plagued the

California Order.
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JUDGE CLI FTON: Wuld you tell me those three things again,
pl ease.

MR. MADDOX: Rel evant prices to surrounding areas for fair
conpetition, audit and nmake al |l owances, different timng on
formul a pricing.

JUDGE CLI FTON: Thank you.

MR. MADDOX: The unpredictable -- in addition, the
unpredictable basis for mlk futures in dairy products on the
CME versus the California pool prices have made it challenging
at best for hedging or insuring our mlk price for dairymen in
Cal'i fornia.

Ongoing difficulties with Interstate Commerce has al so
been an issue between the California Oder and Federal MIk
Marketing Order systemover the years. It is tine to start
with a new, with a Federal M|k Marketing Order in California
taking the best of the California Order, adding a twi st from
t he Federal system and change the auditor or referee to insure
a balanced fair pricing structure for both dairy farner and
processor.

| support the proposition, Proposal 1 for the
Cooperatives in California to re-establish and enhance the
integrity of California market-w de pool. It provides for a
l evel playing field for producers, mnimmmlk prices aligned
with national prices for conparable mlk fromtop to bottom of

the class categories. This proposal also gives a |level playing
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field for processors, equal raw product costs within the
cl asses at the national and conpetitive mninmumprices, and
support for producer-funded initiatives to assist processors in
securing an adequate m |k supply through transportation credits
and al | owance.

Finally, and nost inportant for positive referendum of
mlk, protection of California's historical quota program

| believe Proposal 1 put forth by California Dairies,
Inc., Dairy Farmers of America, and Land O Lakes, uniquely
meets the goal of orderly mlk marketing mlk in California,
and | thank you for your tine.

JUDGE CLI FTON: That's extrenely concise and | oaded with
val uabl e information. Thank you. M. Beshore?
MR, BESHORE: Yes.
DI RECT EXAM NATI ON
BY MR BESHORE:
Q And thank you, M. Maddox, for taking the tine to conme

and present your thoughts and views for this hearing.

| have just one additional question | would |ike you to
address, or additional background. Can you tell us a little
bit about your dairy operation? Your background, your persona
background is replete with industry |eadership, and that's a
terrific thing. Nowjust give us alittle bit about the home
dai ry operation

A.  Sonetimes dealing on the national scene gets in the way
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of common sense.

The size of ny dairy is 3,200 m | king cows, about 700
dry cows, 4,300 head of replacenent heifers, and 1,200 bulls,
all registered purebred cattle.

Q And that's an operation that your father was part of,
and now you're part of, and are there other famly menbers
i nvol ved, al so?

A.  Yes, ny brother and sister are involved with nme in our
generation, we're third generation. M son is back in the

busi ness now. Actually, at home doing what |'m supposed to be

doi ng.
Q Thanks for him too. GCkay. | don't have any other
qguesti ons.

JUDCGE CLIFTON: Did you say you have 1,200 bulls?

MR, MADDOX: Yes. W, if | may, we have an extensive
enbryo transfer programw th our purebred cattle, so half of
our calfs born every year are either transferred fromthe top
ten percent elite genetics. W sell about 2,000 embryos a year
export, and -- and we sell about half the breeding bulls in the
State of California, New Mexico, and Arizona.

JUDGE CLIFTON: Are they all one type of cow?

MR. MADDOX: All Holsteins, although | do flush a couple of
Jerseys for Cal Poly.

JUDCGE CLI FTON:  And why do you keep the dry cows?

MR. MADDOX: The dry cows, you give the cows kind of a
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vacation when they are getting in their seventh nonth of
pregnancy for two nonths, so that their mlk tissue can
regenerate, and they get a little rest before they are giving
cal ves again.

JUDGE CLIFTON: Al right. Wo else has questions for
M. Maddox?

CROSS- EXAM NATI ON

BY M5. TAYLOR

Q Good afternoon, M. Maddox. |'mErin Taylor wth USDA
| want to express the Department's appreciation for you to cone
out and testify at our rule making hearing, and taking the tinme
away from your business to be involved in this process.

Part of the facts that we have to consider in making a
decision is our, the inmpact to small businesses. And the way
we define a snall business is net farm or gross farmrevenue
of $750,000 a year, which is around 315,000 pounds of
production a nmonth. Wuld you fall under a small business
definition?

A, No.
Q ay. Thank you.
JUDGE CLI FTON:  Wen you said you were appoi nted by the
Secretary, | believe to the National Dairy Board --
MR, MADDOX:  Yes.
JUDGE CLI FTON: What Secretary is that?
MR. MADDOX: Secretary of USDA
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JUDGE CLI FTON:  USDA?

MR MADDOX:  Yes.

JUDGE CLI FTON:  And you have been on that board since 2007?

MR MADDOX: | was on that board for 2007 to 2013. | have
been asked to come back as an advisor for the last two years.

JUDGE CLI FTON: And what were your primary functions on the
Nat i onal Dairy Board.

MR. MADDOX: Predominantly | sat on the Export Committee,
Butter, Powder Export Conmittee, because that was ny area of
expertise frombeing on the old Dani sh Creanery Board and
California Dairies Board, particularly with -- in key interests
in California, since 40 percent of our mlk produced here is
exported, which is over half the dairy products exported in the
United States is from California.

JUDCGE CLIFTON: Explain a little bit to me about the phrase
audi ted make al |l owance. | believe that was the phrase you
used.

MR. MADDOX: Yes. Differences between the -- well, in
California, they go through an annual audit, on not just, you
know, observing the dairies cost of production, but also the
audits of the cost of plants. And part of end product pricing
that we have had in California is that you go with the bul k
prices, bulk commodity prices of cheese, powder, and butter,
and you figure the cost of producing that, along with a snall

return on investnent. And then anything additional that the
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pl ants can keep, but that translates back to the dairy mlk
that price. You take the CME price mnus that basically, and
W th sone details.

JUDGE CLI FTON:  And why is the Federal system of pricing
preferable to that?

MR MADDOX: Well, for a long tine, going back to 1990,
that's sone of the old issues we have had, because the make
al l owance fornerly in the Federal systemonly dealt with the
product bei ng purchased by the, purchased by the CCC comodity,
and --

JUDGE CLI FTON: So that does go back.

MR. MADDOX: Yeah. Al of a sudden I'min the chair where
ny father and grandfather were, so that was in, and then it's a
little easier in California, in strengths and weaknesses of our
m |k pooling systemis to be able to call hearings quickly, to
report out quickly. And so you canme for a regular review every
two or three years on the readjusting the nake al |l owances on
that. But that was a big area of contention, nore for the rest
of the U S. than it was for California, but that was one issue
between our state systemand the Federal system was the nake
al  owance for California.

JUDGE CLI FTON:  And why do you believe it will be
preferable to be uniformw th the other Federal O ders in that
regard?

MR. MADDOX: In that regard? Not necessarily, because |
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think our priceis alittle bit nore sensitive to the actual
costs that are happening at the time. It's always, you are
al ways | ooki ng bach on energy costs and things |ike that, but
on the average, it averages out. On Federal system| think it
is more of a set nunber that doesn't adjust, so it's not quite,
probably not as fair for the processing end of it, of covering
their actual costs, but it is better than what they had before.
However, there is other issues for the, on the Federa

system where they can depool and recapture that val ue
di fference, not having to pay the established price on sone of
the coomodities, but I'ma little foggy on sone of that. | did
operate dairies in Tennessee and New York, or at |east our
famly did. So we do have a little experience with those kind
of dairies, but it was 1980 to '93.

JUDGE CLI FTON: There have been a |l ot of changes | have
been hearing about over the years.

MR, MADDOX: Ch yeah.

JUDCGE CLI FTON: Wo el se has questions for M. Maddox? |Is
there anything you would |ike to add?

MR. MADDOX: Nothing that won't get me in trouble.

JUDGE CLI FTON: We appreciate very nuch your comng in here
maki ng your statenent --

MR MADDOX: Thank you.

JUDGE CLIFTON: -- giving us your testinony. Thank you.
Wuld Ms. AcMbody be next? M. Wl ahos?
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MR. VLAHOS: John VI ahos, your Honor, the answer is yes,
she woul d be next.

JUDGE CLIFTON: Al right. Very fine.

Ms. AcMbody, you remain sworn. | would like you again to
state and spell your nane.
MS. AcMOODY: First nane is Annie, A-N-NI-E  Last nane,
AcMoody, A-CMOODY.
JUDGE CLI FTON: Thank you. M. M ahos, you may proceed.
DI RECT EXAM NATI ON
BY MR VLAHCS:

Q Bonjour, Mdane AcMody.

A.  Bonjour.

Q Sonme of this has already been in the record, but the
peopl e who didn't get to listen to you over the broadcast or
may not have been here, and for those who were here, who nay
not have heard you or may have let their attention wander.

I wonder if we could re-establish a fewthings. Wuld
you state your enploynent, please?
Yes, | work for Western United Dairynen.
And your position?

My title is Director of Econom c Anal ysis.

o > O »F

And what, tell me what Western United Dairymen is?
A It's a trade association that represents half, about
hal f of the dairies in the state.

Q Approximtely how nany?
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A, About half. That's the nunber | think | gave | ast
tinme.

Q What's the general scope or geographical extent of your
nmenber shi p?

A, They range from San Diego County all the way up to
Del Norte.

Q Do they include both large and small dairy operations?

A, Yes, the smallest |'maware of is 17 cows, all the way
up to 10, 000.

Q So woul d sone of your nenbers nmeet the definition of a
smal | business in that they 315,000, you can correct me if |I'm
wrong, 315,000 per nonth, pounds per nonth, or $750, 000 annua
gr oss revenue per year?

A Yes, sone do.

Q ay. Do you have any idea how nany?

A, No, | don't, not off the top of ny head.

Q Gkay. You have sone remarks that you wanted to make on
the subject of quota; is that correct?

A Yes.

Q And you're delivering these remarks on behal f of
Western United for the directors and its nenbers?

A. Correct.

Q And is your testinony confined to the issue of quota in
Cali fornia?

A.  Yes, that's the objective.
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Q Wuld you like to make those renmarks for the record?
And you may consult your notes.
A.  Thank you. | still need a little consult ny notes.

So in recent weeks, co-ops, representatives, and
experts testified on the value and inportance of quota.
Simlarly, the inportance of inclusive pooling in the co-ops'
proposal has been denonstrated. Those two el ements are key
features of Proposal Number 1, but not only are they
i ndependently crucial, one can be dependent on the other. That
is, to insure the quota programremains intact, pooling
provisions for a California FMMO nmust be strict.

The California Food and Agriculture Code Section 62712,
specifically states that all pool quota nust be recognized and
shal | not be dimnished in any way. Allow ng |ooser pooling
rules could put the quota value at risk, possibly dim nishing
it. Therefore, we want to enphasize the inportance of
i nclusive pooling to insure the survivability of the program
of the quota program |ike we know it today.

Proposal Number 1 provides explanations on how the MA
shoul d determ ne producer prices, but one of the detailed
aspects of the mlk price determnation process is particularly
rel evant. The MA shall deduct the total anount for quota
premunms (as reported by CDFA to the MA) fromtotal pool
revenues. This neans the quota prem uns taken out of the tota

revenue pool would be roughly the same each nonth. Quota
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premunms are currently deducted fromtotal pool revenues and
average approximately 12.5 to 13 mllion pounds per nonth.

Q That's under the California systemwe' re tal king about?

A. Correct. Currently. The fixed anmount of revenue taken
out of the pool each nonth for quota will have a different poo
impact if the volume of mlk decreases sharply, as m ght happen
if depooling is permtted. The resulting inmpact on pool prices
coul d be substantial fromnonth to nonth. To give a nunerica
exanpl e, renmoving $13 million for quota prem uns out of the
pool representing 3.3 billion pounds of mlk sold, neans
reduci ng noney avail able for pool prices by approxi mtely
37 cents per hundredweight. |If that sane $13 mllion is taken
out of a smaller pool, let's say a pool that's reduced by a
third of the volume, all pool prices could drop by
approxi mately 62 cents.

I f manufacturing handl ers and cooperatives can opt to
not pool their mlk and mlk receipts when the applicable
manuf acturing class prices of mlk are higher than the Oder's
bl end, then those remaining in the pool are at further
conpetitive price disadvantage to those producers whose mlk is
not pool ed.
Assum ng quota holders wll want to ship their mlk to

a plant that participates in the pool, this adds another
possible |l evel of frustration for quota holders. |If a quota

hol der shifts its mlk to a handler that elects not to pool
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mlk for a given nonth, the quota holders mlk may | ose
eligibility to receive the quota premum |If this consistently
happens, it could give the quota hol der the incentive to either
sell its quota or try to ship his mlk el sewhere. This
decreases the demand for quota and likely dimnishes its val ue.

Stated otherwise, if there are nore producers wlling
to sell quota and there's not nore producers willing to buy it,
this should put down the pressure on quota val ue.

Additionally, if in a given nmonth all the Cass Ill and
IV mlk opted out the pool, this could |eave a total solids not
fat in the pool roughly equal to the pounds of quota solids not
fat. This could |ead quota holders to be paid about the sane
as if there was no quota, i.e., if the quota prem um val ue
reduces the non-quota blend by about as much, the quota prem um
is not very useful.

Quota is an asset and if suddenly the asset was driven
to be worth close to nothing, some lending institutions could
find issues with their producer clients. Some producers have
borrowed noney to purchase quota. These |oans are expected to
be paid back with the increnental return generated by hol di ng
this asset. |If the value of that increnmental return and the
|'i qui dati on val ue goes down substantially, this could put
producers in the precarious position with their |ending
institution. |If quota does not generate any excess paynent,

one could anticipate its value would go down.
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Quota is also a cash flow tool that has hel ped many
dairies stay afloat in harder financial years. USDA has
guestioned a few wi tnesses about the size of their nmenbers to
see whether they fit within the definition of a small business.
Wiile | do not know exactly how many of our nenbers fit that
definition exactly, | believe sone quota holders fit within
that definition and their survival is particularly dependent
upon the survival the quota program

Through ny five years at WUD, at Western United
Dai rymen, no other topic has raised a simlar amunt of
question and concern than quota has, and particularly with
smal | er herds who may be naking up for |ack econony to scale by
owni ng quot a.

The California FMMO nust recognize the integration of
the State's quota program and adopt strict pooling provisions
as outlined in Proposal Nunber 1.

Q M. AcMody, you nentioned the value of the quota. Are
you aware of the fact that some witnesses have testified that
l ending institutions, some of them have accepted quota as
actual collateral for |oans, and others perhaps not doing that,
but have used bal ance sheets as a basis for naking | oans to
producers, which bal ance sheets include the value of their
quot a.

Do you understand that testinony has been given?

A. | have heard that.
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Q And in your view, what would happen if the val ue of
qguota under a Federal M|k Market Order were significantly
decreased or perhaps even elim nated?

A Wll, I"'msorry, could you repeat the question?

Q Yes. Wat would happen, if under a proposed or adopted
Federal M1k Market Order, the value of quota were
significantly negatively inpacted, decreased or perhaps even
el i m nat ed?

A Yeah, that would be a big problem | have outlined in
ny testinmony for some producers who had to borrow noney to
purchase quota, then they would be left with nothing on their
bal ance sheet.

Q Is that both because of the asset value of quota and
also its ability or its guarantee of cash flow?

A Yes, so it would inpact them both ways. One on the
asset and the other way that | nentioned, that quota is used as
a cash flee tool by nany dairy producers.

Q Thank you very much. That's all I have.

JUDGE CLI FTON: Thank you, M. VW ahos.

Ms. AcMoody, do you recall M. VIiahos' greeting to you and
can you interpret it for us? H's greeting in French?

M5. AcMOODY: Bonjour, it it neans hello.

JUDGE CLIFTON: | know you said bonjour, is that what he
sai d al so?

M5. AcMOODY: | think that's what he tried to say.
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JUDGE CLIFTON: Al right. So assuming that he did, that
was in French, good day?

MS. AcMOODY:  Yes.

JUDGE CLI FTON:  And you responded |ikew se?

MS. AcMOODY: Yes, | did.

JUDGE CLIFTON: Al right. Wo else has questions for
M's. AcMody?

CRCSS- EXAM NATI ON

BY MR ENGLI SH.

Q Chip English.

Have you or your organi zation done an anal ysis of how
long it takes for a pound of quota, if someone purchased a
pound of quota solids not fat, how long it takes that purchase
to pay for itself?

A. | have done that a few years ago. |t depends on the
sales price of the quota. | think the average when | heard it
was approximately seven years, but it depends on variety of
factors.

Q So could a systemthat recognizes quota through the
pool, pay out, buy out the quota over seven years?

A. I'msorry, could you repeat the question?

Q Yes, if a pound what is solids nonfat pays for itself
over seven years, could a systembe structured that pays out
the val ue of the quota over seven years?

A.  That sounds like a different topic than what |I'm here

3195

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XVI Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

to testify for here today.

Q You are tal king about quota and including it and
everything, and | think that, you know, the question is are
there alternatives to recognizing quota?

A. | suppose there could be alternatives, but they woul d
need to be considered and eval uat ed.

Q Have you considered then?

A.  Sone of those alternatives have been nentioned at
industry nmeetings. | believe Dr. Erba nmentioned the quota
review. W have, there was a quota working group as part of
t he CDFA Task Force, sone options have been considered, but
none of them were inplenented, obviously, since we're stil
where we are at today.

Q So you have tal ked about the value of quota, and
M. VMl ahos asked you questions about what you have heard in
the testinony, have you seen the exhibits or any of the
di scussion with respect to the anount of overbase as opposed to
quota in California today?

A. I'mnot sure what exhibits you are referring to.

Q kay. So there's certainly an exhibit from CDFA that
shows the relative break down of quota based upon how mnuch
percentage farmers own, correct?

A Yes. | did not see that specific exhibit, but | think
| know whi ch docunent you are referring to.

Q So when the noney for quota comes out of the otherw se
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pool, isn't it the case that those dairy farmers who don't have
any quota are simlarly, if quota holders have value to quota,

t hen those producers who don't have quota nust have an
aggregate, a matching | ack of value, correct?

A I'mnot sure if we call it a lack of value, it is a
redi stribution of pool revenues.

Q Rght. But in that redistribution of pool revenues,
those dairy farners who only have overbase, and again, are
adding all of the overbase value together, ultimately, in
aggregate doesn't equal the value of the quota? There's a
negative aspect, because it's a redistribution, correct?

A It is aredistribution.

Q Soit's aredistribution, and it's a plus for the quota
hol ders, nmust it not be a mnus for the overbase hol ders?

A It is a mnus taken out of the pool revenue, yes.

Q But it is amnus for their value, correct?

A Yes, | think | stated that actually neans currently
that it is approximately 37 cents per hundredwei ght.

Q And the two aggregates nust be equal, correct?

A, They should -- | mean.

Q Thank you.

JUDGE CLI FTON: Wo el se has questions for Ms. AcMody?
CROSS- EXAM NATI ON
BY M5. TAYLOR

Q FErin Taylor, USDA good afternoon
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A CGood afternoon.

Q I tried to take notes on what you said, and there was a
| ot packed into that, but sonewhere along the Iine you tal ked
about 62 cents, and I'mnot quite sure. | know you tal ked
about 37 cents being the amount it takes, take out per
hundr edwei ght to pay about $12 nillion of quota a nonth, but
what was the 62 cents?

A. | was just giving another exanple, saying that if a |ot
of m |k was depooled, that we were dealing with smaller pools,
then the inpact would be larger. So the exanple | gave here,
if you took the same $13 million out of that smaller pool, then
the inmpact would be 62 cents.

Q Ckay.

A So it was just an exanple. That nunber could go up and
down dependi ng on the size of the pool you are talking about.

Q Gkay. Thanks.

JUDGE CLI FTON:  Wo el se has questions for Ms. AcMody?
Ms. AcMoody, is there anything you would |ike to add to what
you have told us so far today?

M5. AcMOODY: No, thank you.

JUDGE CLIFTON: Al right. Thank you. You nmay step down.
Thank you.

M. Schad may cone back to the w tness stand.

M. Schad, will you again state and spell your nane.

MR, SCHAD: Dennis Schad. S-GHA-D, DE-NNI-S
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JUDGE CLI FTON: Thank you. M. Beshore?

MR. BESHORE: Marvin Beshore. Your Honor, with your
consent, we would like to make the corrections or check on the
citations in the Exhibit 70, and do those all at one time first
thing tonorrow, if we could. And with that, | do not have any
ot her questions of M. Schad and he would be avail able for
Cross-exam nati on.

JUDGE CLIFTON: | think that's an excellent plan. That
wi |l give you anple opportunity to get the corrections made,
and | don't believe anyone's cross-exam nation will be hanpered
by those technical corrections that are needed. So who woul d
like to begin the cross-examnation of M. Schad? M. Vetne?

MR. VETNE: John Vetne for H I mar Cheese. | wll be
referring to proposed Exhibit 70 on occasion, and if | say
Exhibit 70, it is understood that | mean proposed Exhibit 70.

JUDGE CLIFTON: Yes. Well, | tell you, it is Exhibit 70.
It's been identified as Exhibit 70. So it's not really
proposed. | haven't either accepted or rejected it, but it has
been identified as Exhibit 70.

MR VETNE: Al right.

CROSS- EXAM NATI ON
BY MR VETNE:
A, CGood afternoon, John.
Q Good afternoon, M. Schad. Good to see you again

A.  (Good seeing you.
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Q | don't know about you, but I'mmssing the fal
col ors.

A Yes.

JUDGE CLI FTON: Do you share a New Engl and background?

MR VETNE: We're both fromthe East. He's a little
further South, his mght not have cone to peak yet, but mne
are passing peak as | stand here.

JUDGE CLIFTON:. |I'msorry you are mssing it. W did have
alittle rain here, however

MR. SCHAD: John, you are excused if you want to | eave.

BY MR VETNE:

Q o to page 14, please, of your statement.

A Yes.

Q At the top you refer to a Carolina decision. And near
the bottom of the paragraph that concludes on page 14, you say
“citing the difference between the State's order and Feder al
Orders butterfat pricing is a factor of disorderly marketing.
The Secretary rul ed against the proposal, the Secretary said:"
I'msorry, which paragraph are we on, John?

The paragraph that concludes on top of the page.

Yes, sir.

Before the Federal, those two register cites.

And we're reading the | ast sentence in that paragraph?

Four lines up you use the word "disorderly marketing?"

> O >» O >» O >

Yes.
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Q kay?

A Yes, sir.

Q You quote fromthe Secretary's decision, but you don't
include in any of the |anguage you quote fromthat decision,
the words "disorderly marketing." And | am wondering whet her
the words disorderly marketing are words used by the Secretary
as it appears fromexhibit, or whether used by the Secretary or
if it, as appears to nme, that it is your characterization of
what the Secretary said?

A I'mreading from(Fed. Reg. 55, 256) and it is hard to
read here, 25622, and I'Il read the entire paragraph
“Al t hough record shows there has been considerable shifting of
producers between handlers in North Carolina. The situation is
even nore prevalent in South Carolina. The disparity and pay
prices called by individual handler pools and individual base
pl ans have contributed to disorderly marketing in North
Carolina and South Carolina."”

"Anot her factor contributing to disorderly” -- this is
anot her paragraph -- "another factor contributing to disorderly

marketing is this tw state area,” I'msorry, "in this two
state area is the butterfat differential used in paying
producers.”

I's that enough or would you like ne to read on?

Q | would like you to read on to see if the Secretary
referred there to market behavior. In what you have read
3201
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previously, there was observations of market behavior of
producers. 1Is there any simlar narket behavior of producers
related to the butterfat differential?
A 1'll read further on:

"I'n both states, the butterfat differential is based on
a factor of .1 of the Chicago '90's two-score butter price. In
surroundi ng Federal Order markets, the butterfat differentia
is based on a factor of .115 of the Chicago '92 score butterfat
price. The witness testifying about marketing conditions in
South Carolina estimated the difference in the conputation of
the butterfat differential costs South Carolina Dairy Farmers
about $400, 000 per year. The witness testifying about
mar keting conditions in North Carolina estinated that the use
of a factor of .115 would add 4 to 6 cents per hundredweight to
producer pay prices.

Fromthe foregoing, it's clear that the two state
prograns cannot assure Dairy Farnmers associated with this
mar keting area of payments for their mlk in accordance with
its use and at minimumprices that are uniformy applicable
t hroughout the market. These state prograns, if allowed to
continue, could lead to a further dependence on outside mlk
supplies to neet needs of the area. A Federal Oder providing
for classified pricing at reasonable | evels and market-w de
pooling for distributing the returns uniformy anong all

producers, will help to provide the needed narket stability."
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Q Thank you. Was that the end of the sentence?

A, No, that's -- that's the end of the sentence, yes. The
par agr aph goes on and there, yeah.

Q So ny understanding fromthat is that the Secretary
| ooked at a nunber of things happening in the State O der
program versus the Federal Order program or the State O der
prograns adj acent to each other, saw shifting of producer mlk
suppl i es between, to take advantage of price differences, and
observed that there was a difficulty of supplying the deficit
market in that area. Are you aware of any --

JUDGE CLIFTON: Do you want to find out if he agrees with
that characterization before you ask?

MR. VETNE: Do you agree with that?

MR SCHAD: No. | think it was addressing what was in
Carolina against what was outside of Carolina in Federal Order,
in the Federal Order area. So its conparison was status quo,
if you wll, Carolina to the Federal Orders outside of
Carolina, and he was |ooking for a change by the promulgation
of the order, and what woul d happen if he continued to State
Order butterfat pricing.

BY MR VETNE:

Q You don't recall then, reading about the practice of
producers shifting between markets to take advantage of price
di fferences? Wat you just read?

A Ckay.
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Q You don't recall that? That, as well as difficulty of
supply to a deficit nmarket being two of the observed factors?

A, Wll, again, it was ny --

Q Ckay. You read the text, we have the citation, we can
argue about whet her observations of behavior or not were
included in the Secretary's conclusion of disorderly market.

Do you have observati ons of narket behavior in the
proposed California Marketing O der which neet any category of
di sorderly marketing that you m ght have in m nd?

A, Yes. | think, as we know, disorderly marketing i s not
defined anywhere. W can't goto it. It is kind of a -- and
| -- and | think it's nore about characteristics of a market,
but by saying sonething is disorderly characteristic. And |
would -- | would include two in the -- two specifically cone to
m nd, would be different prices for dairy farmers, and we have
adequate testinmony in the record that difference in dairy
farnmers prices in California as opposed to the Federal O ders.
And al so differences in prices for processors, the different
class prices between Federal Order classes, class prices, and
the between the Federal Order and the California.

Q | understand that, and | have heard that repeatedly.

My question to you was, do you know of any market behavior that
has been stinmulated by those price differences that are
inefficient and non-predictable, or you know, sone other

surface that's not in the public good?
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A | think -- | think M. Hollon's testified to quite a
bit on Gass Il condensed --

Q M questionis to you, sir.

A.  -- on cheese prices.

Q M question is do you know of any?

MR. BESHORE: | object to M. Vetne repeatedly interrupting
M. Schad in responding -- | object to M. Vetne's repeated
interruptions of M. Schad's answers to his questions.

JUDGE CLIFTON: | have to agree. M. Vetne, as you know, |
admre your ability to get to the root of things. But this
matter of questioning is just rejecting what answer he gives
you, because -- and he is responding to your questions.

Now, it's fine to repeat what it is you want himto
answer, but you will have to let himfinish. You are just too
ent husiastic for this time of afternoon.

MR VETNE: 1've finally adjusted to the tinme change.
Thank you, your Honor, and you are right. 1'Il let the
W tness, for exanple, refer to M. Hollon's testinony, and then
"Il ask him agai n whether he has any personal observations.
So I'lI'l try to do that kind of thing in the future.

JUDGE CLI FTON: That's good. So your question was fine,
the timng was bad. Wuld you go back to what you were saying
about M. Hollon's testinony and howit's responsive to
M. Vetne's concern?

MR. SCHAD. Well, M. Vetne was asking for exanpl es of
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mar ket behavi or that you woul d not expect, other than the
characteristics of a lower California price for certain classes
of mlk comodity.

JUDGE CLIFTON: \Well, specifically he nentioned -- now |'m
doing it -- specifically he nentioned inefficiency,
unpredi ctability, so he was | ooking for the kinds of
characteristics that m ght be regarded as disorderly in his
mnd, so that's, | believe, what you were starting to respond
to.

MR. SCHAD: And recalling M. Hollon's testinmony, which is
in the record, he spoke about a cheese plant in Texas that had
conpetitive issues wth cheese fromCalifornia. And he
responded, and again, using M. Hollon's testinony, he talked
about the condensed pricing. And | believe it was, |I'm
thinking in ternms of the Tennessee type area where condensed
m |k product, all condensed m |k product com ng out of
California, was undercutting |ocal Federal Order prices. To be
responsive to your question about my experience, that's as |I'm
sitting here --

BY MR VETNE:
Q That is nmy question
A. Took a long way to get to it.
That | would say, | have seen m |k powders coming into
the East fromCalifornia, and | remenber reading an article in

the, it was, we all get the news survey things that tell you if
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there's an article out there about butter, | get to read it.
And there was an article about a supermarket and reactions to
Dairy Farnmers that the supernarket shelves were full of
California butter, rather than Eastern butter.

Q Didthat butter have a real California seal on it?

A | wasn't there, | just read the article. Actually on a
conputer, so | didn't even see the source, the source of
newspapers.

Q Ckay. Wien | asked about your experience, | was hoping
that it would be interpreted as nore specific than an article
that you read. You have experience in Land O Lakes with m |k
and butter, and powder, manufactured at East Coast |ocations,
correct?

A. | have experiences, but it doesn't -- | have no
experience on the sale of either of butter powder, but | do
have experience in sale of mlKk.

Q | see. Ckay. So --

A And limted nostly to Pennsylvania. As | pointed out,
ny whol e career has been in Pennsyl vani a.

Q Ckay. So Land O Lakes has plants in the Mdwest, Upper
M dwest and in the East, and you don't have know edge of their
mar keting practices or conpetitive advantages or di sadvant ages
they may have with respect to products from California?

A, For the Mdwest, yes. Limted experience in the east.

Q Gkay. And with respect to product sale conpetition in
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the East with respect to Land O Lakes, your enployer, do you
have personal know edge?

A. | just thought | answered that. | said limted in the
East, Counsel, but not fully in the East, and not in the
M dwest .

Q MNone in the Mdwest. Gkay. So you also don't know
about the Land O Lakes plants, two of themthat remain in
California, whether they have perceived difficulty or advantage
in marketing products to the East?

A. No, sir.

Q kay. At the bottom of page 14, the next to the |ast
line referring to the function of AMS in a Federal O der
pronul gation process, you indicate that AMS in the Federa
Order Reform process had nore latitude to develop its own
proposals. Are you aware of any restraint on their |atitude
under the formal rule naking process?

A, | think nmy testinony is based on industry conments and
evidence. They were, | think, | quoted the Conference
Committee Report on that FarmBill that basically told the
Secretary that |, no, | won't try to paraphrase it. It is in
ny testinmony. It is what it is. But | only know what | put in
ny testinmony. | can't say whether he has any restraints or had
restraints or no restraints.

Q Ckay. So you're aware that the Secretary may advance a

proposal for a hearing even without receiving sonething in the
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mai |
A
Q
A

Q

aut hori zation from Congress,

Reformthan it has nore or

or over the Internet fromthe dairy industry?
| have seen it done.
Ckay. So --
| believe | have seen it done.

So you don't know whether as a result of sone

Ref orm

A

| think that they have nore |atitude in infornal

USDA had nore or less latitude in

| ess latitude before or after

rul e

maki ng than they have in fornal rule making. That was the

poi nt
Q
A
Q

| was trying to nake.
Because of the process?

Yes, sir.

Ckay. Because they don't have to go through what we

are goi ng through?

A

They are not |limted to the evidence that we're putting

on the record. That's ny point.

Q Oh, okay. Sanme latitude as far as the proposal stage,
but alimtation in the evidence stage?

A, Again, that's your characterization. |'m not
conpletely sure how a --

Q (Ckay?

A.  How --

Q Go ahead, sorry.

A, I'mnot sure how the process for the Secretary, to on
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his own initiative, start a rule making process. | don't know
the answer to that.

Q Al right.

A An attorney would nostly tell me it was illegal.
woul dn't know,

Q Maybe you -- maybe you woul d, maybe you won't when |'m
up here, | don't know.

Page 28 of your testinony, the paragraph sort of ending
in the mddl e of the page com ng down fromthe top. You
expl ai ned what you nmeant in response to questions that, | think
from M. Beshore, or about earned Order 4 bases, that producers
only earned Order 4 bases?

A.  They were responsive to the --

Q To the Judge, that's right. Because | put down a
question, sorry, Judge difton, | didn't give you credit for
t hat questi on.

Two |ines above that, however, you used -- you used the
word different base prices referring to handlers.

A | neant in terms of the effect of Class | price under
Federal Order 1V and Federal Order Il for the sane plant.

Q Gkay. So your use of the word "base" in two adjoining
sentences has a totally different meaning in one place than the
ot her?

A Thank you very much for pointing that out.

JUDGE CLIFTON: Now, | have to get help here. | don't
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think you nean it differently, | think you nean the base price
is for the producers and --

MR, SCHAD: There's two uses of the word base in that
paragraph. The first one, if | -- the first one would be at
the end of the sentence where it says Phil adel phia nmarketpl ace
for sales with different base plants.

JUDGE CLI FTON: Say again what it says.

MR. SCHAD. |'mreading sentence, "Qher Class | handlers
| ocated only mles fromthe Lansdale Plant conpeted in the sane
Phi | adel phia marketplace for sales with different base prices."

That one | was referring to the price of mlk to the
processor, and | used the word base. And | did in other places
it would be, it would be fully adequate. But when | used, when
| go into the next sentence and | talk about base in excess at
the producer level, | see the confusion that |I have w ought.

JUDGE CLI FTON:  And what do you mean as you use it in the
next sentence?

MR. SCHAD: The next sentence | use it referring to dairy
farmers who were at the time, pooled on Federal Order |V and
earned a base as we spoke about when | was, | was reading this
t estinony.

JUDGE CLI FTON: (kay. So M. Vetne, you were just too far
ahead of me. Now !l think | grasp it.

BY MR VETNE:

Q Perhaps | can close the loop on that clarification
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The first tine you used it in reference to handlers, you used
it essentially as meaning class price, mninumclass price,
correct?

A Yes, sir.

Q And the second tinme you used the word base, you are
essentially tal king about a pool price, a distribution of the
pool value to producers in the formof base and excess, sort of
l'i ke quota and overbase, only on a much smaller scal e?

A, And there are a whole lot of differences. | wouldn't
even say it's sort of.

JUDCGE CLI FTON: So before M. Vetne explained it,
M. Vetne, just do the first part before you say "sort of |ike
guota and overbase."

MR. VETNE: Redistribution of pool noney to pool dairy
farmers. Period.

JUDGE CLIFTON: Is that what you neant by bases?

MR SCHAD: In the context of the second use of the word
base, yes.

JUDGE CLI FTON: Thank you.
BY MR VETNE:

Q Exhibit 71.C

A. | believed you when you told nme you weren't going to be
long. | have got it here. Let's see, yes, sir.

Q And you nmy open your testinmony, Exhibit 70, to page 31

at the sane tine.
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Yes, sir.
I'"'mtrying to do the math here. Page 31.
31, okay.

Let's | ook at page 31 first.

> O > O »F

Yes, sir.

Q You talk about the base Class | differential, the very
first line of the page, page 31

A Yes, sir.

Q $1.60. And then you note in that discussion that had
t hree conponents --

A As cited in Federal O der Reform

Q Yes, but looking at your testinony, trying to put the
pi eces together. The first conponent is the cost of being a
G ade A producer versus a nmanufacturing grade producer, which
is 60 cents, correct?

A. That's estimated by the Secretary.

Q Yes. And then the second one is a marketing cost of
about 60 cents per hundredwei ght?

A. That's estimated by the Secretary.

JUDCGE CLIFTON: Wit now, it's fine for you to add your
expl anation, but is he right about the nunbers?

MR. SCHAD:. Yes, on both sections. |'msorry.

BY MR VETNE:

Q And the third one is part of the conpetitive prem um of

60 cents per hundredwei ght?
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A Yes.
Q Those 60 and 60 and 60, add up to $1.80 to ne.

JUDGE CLIFTON: 60 and a $1.60 and 60?

MR VETNE: 60 times 3 is a $1.80. Wat am| m ssing here?

JUDGE CLIFTON: | thought the middle one was $1.60, was it
not ?

MR. VETNE: It's a total of $1.60.

MR. SCHAD: John's pointing out that the base price of a
$1.60 is justified by a $1.80 in cost. And what | think what
the, | can't speak for the Secretary, but | think what he was
trying to, what he often does is he doesn't conpensate, he
doesn't -- he conpensates as a partial renmuneration of an
established cost. [|'musing transportation credits, for
instance, often there will be 80 percent of the docunented
cost. So that's nmy guess at why the Secretary gave three tines
.60, and yet had the base differential at $1.60.

And quite frankly, I'Il even go to the next step, that
further justification, we're talking about the transportation
credit in the proposed California Order that obviously wasn't
in the Federal Order Reform Decision
BY MR VETNE:

Q Wuld you agree -- agree wth me that whenever
frequently when the Secretary |ooks at cost base adjusters, the
result is less than actual cost for the reason of encouraging

mar ket efficiencies?
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A Yes.

Q Wth respect to the Giade A differential part, the 60,
the first conponent of 60 cents, with the virtual elimnation
of Grade B m |k, does that exist any |onger?

A Are you -- | think the costs are still there. And
whet her there's a Gade B or Gade A, you still, in order to
have this nmarket and be pooled on the Order, you have to be to
Grade A and you incur certain costs.

Q kay. And you have heard that this market, let's |ook
at California market, you are aware that there are sone
producers who narket their mlk other than as Grade A or as,
California uses the termmarket mlk producers?

A. | have no independent know edge of that, but | have
been told that.

Q Do you have any know edge of whether those producers
have different production and quality characteristics than
shown on Exhibit 71, part C?

A, No.

Q So you don't know whether it would cost them 60 cents
or zero to convert from manufacturing grade to grade?

A I'mtrying to list out the costs that a dairy farmer
who's Grade A has to incur.

Q | want to just try to understand the place that your
testinony serves in the larger picture of proponents testinony.

Your -- ny understanding --
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A | think it's the 12th day.

Q Correct meif I"'mwong here, I"'mtrying to figure this
out. And ny understanding is that your testinony is, in
essence, the collective effort of your team it was witten by
the team correct? It wasn't witten by you personally?

A It was nostly witten by me. \Wen there was editing
and, you know, suggestions where to place things in it, but 90
percent of the words are m ne.

Q Ckay. Reviewed by the tean?

O course.
The position of the teanf
['msorry?

The position of the tean®

> O > O »F

What is the position?
Q Position. Your paper represents, your statemnent
represents the collective position of the three cooperatives?

MR BESHORE: Your Honor, may |?

JUDGE CLI FTON:  Marvin Beshore.

MR, BESHORE: |'mnot sure what this -- M. Schad said up
front this represents support of, he will testify in support of
Sections 1051. X, Y, Z, etcetera, of the Proposal 1, which is
t he Cooperatives' proposal. Now, |'mnot sure how nuch nore
beyond that there is to go. That's what he's testified to, to
the proposal of the Cooperatives, which is obviously the

proposal of the Cooperatives. He's testified to the particular
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sections which speak for thenselves in terns of what they
provide. | don't know what nore there is. So | object to the
inquiry into, | don't know, sone nental process behind or sone
further attenpt to, you know, get behind that.

JUDGE CLI FTON: M. Vetne?

MR. VETNE: M. Beshore is not sure how nmuch nore there is,
and | can assure himand you there's not much nore, in fact.

JUDGE CLIFTON: | don't understand what you are |ooking for
by the word position. Are you saying --

MR, VETNE: M. Beshore said it for me, and | will accept
his characterization as his statement of the party, and that's
fine with ne.

JUDGE CLI FTON:  Ckay.

BY MR VETNE:

Q Ckay. Your statenment is not fact-specific as to
California, but rather is a narration of the history of where
we are, Federal Orders. How we got to this point.

A And | think --

Q And that's -- and that's really all of your function,
is how we got to this point?

A And | think | point out to California's role within
that function. It wasn't done -- it wasn't done in a foreign
country. California was, is part of the the national pricing
grid, the dass 1. Californiais, their commodity prices are

in the DPPSR.
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Q Yeah, the survey.

A.  The survey, thank you. And also, the California' s had
a major inpact on, California has a major inpact on the nmake
al  owances to the extent that the cheese nake al | owances in the
Federal Orders, solely fromCalifornia.

Q Wichis really enconpassed in my question to you, is
where we cane fromand where we are now. \What you are doing is
el aborating on where we are now, and part of how we got here?

A |1 think it is inportant to note in that California's
role in that, and | tried to do that.

Q It is inportant to isolate sonme parts that are nore
specific to your proposal ?

A, VWich happens to be a Federal Order for the state of
Cal'i fornia.

Q So you're not going to talk about, it's not your
function to tal k about supply and demand for mlk and its
products in the proposed marketing area that California has a
function of price, you are tal king about supply and demand as a
national policy as a function of price?

A Yes.

Q That's -- sorry. M question was conmpound and | don't
know what the no answer is to.

A.  Then please restate it.

JUDGE CLIFTON: | thought he said, yeah.

MR. SCHAD. And pl ease repeat the question, if it's
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conmpound, | was confused.
BY MR VETNE:
Q It is a compound question, ny bad.

Your testinony is broad -- not -- is not directed to
supply and demand for mlk and its products within California,
correct?

A | would -- I"msorry?

JUDCGE CLI FTON: M. VI ahos?

MR, VLAHOS:  Your Honor, John VIahos. [|'mgoing to object
to this line of testimony. The testinony of M. Schad is what
it is. Togive -- M. Vetne is trying to get subjective here,
what is the, what do you really nmean? Wiere does it fit into
the picture? The testinmony is what it is. |'mgoing to object
to further attenpts by M. Vetne to get the witness to
subj ectively describe what this testinony is supposed to be.
think it isirrelevant and it's a waste of tine.

JUDGE CLIFTON:. M. Vetne, are you wanting to know i f
M. Schad has additional information not contained in Exhibit
70 or Exhibit 71 about the flow of mlk within California? 1Is
that what you are asking about?

MR VETNE: Well, maybe, | think | can answer your question
and M. WVl ahos' objection at the sane tine.

JUDGE CLIFTON:  Ckay.

MR. VETNE: Yes, | do want to know where it fits into the

picture, that's why we have witnesses to advocate. And yes, |
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do want to know what part of this, if any -- | think the answer
is none -- but, if any, response to supply and demand for mlk
and its products within California. And if it is not here,
where could we ook to get it or when can we expect to hear it?
[f it isnot inwitness's testimony, the first little thing
okay, it is not there, | don't have to | ook anynmore. And if
we're going to get it later, nmaybe he can tell me when | m ght
hear it. But it may be in here soneplace, he can point nme to
it. If it's not in here, ny next question would be to whom
should I look for that information?

JUDGE CLIFTON: M ght not be presented by these proponents.
But you may ask him if you would |ike, about questions about
supply and demand of mlk in California in 2015 and 2014,
however you want to ask himthe question, you may ask if he has
know edge of that.
BY MR VETNE:

Q Okay. So let me ask, your testinony is not intended to
informthe record about the supply and demand for mlk and its
products within California, correct?

A, The supply and demand for mlk and the prices that are
derivative fromthat are part of the national pricing grid. As
as we said two, three pages ago, California's comodity prices
are reported and in the National Price Survey. And
California's make allowances are included in the make

al | ownances. So the derivative prices are there. California's
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a part of it.

Q So California supply and demand for mlk, contribute to
Federal Order pricing outside of California? That's your, is
that -- am| paraphrasing correctly?

A.  That -- yes, that's true.

Q Ckay.

A. And the call area and appropriate for pricing within
Cal'i fornia.

Q You -- okay. | think that's a good place to stop

JUDGE CLI FTON: Yeah, | think that was an excel |l ent answer.
Al'l right. Wo else has questions for M. Schad?

MR. SCHAD. Just an aside, Chip, given that you are not
bringi ng vol umes of stuff, you haven't found anything on ny
hi story?

JUDGE CLIFTON: Normally M. English has two folding chairs
to hold it all right here.

MR SCHAD: | don't see that fromthe back.

CROSS- EXAM NATI ON

BY MR ENGLI SH

Q Let nme start here. Chip English.

Let me start actually with a couple of questions that
were not on ny list but came up either because of M. Vetne's
exam nation or M. Beshore's additional direct at the end of
your witten direct.

And | apologize if I"'mretreading, | was trying to put
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all of this together at one tine. Wth respect to condensed
mlk that departs California --

A Yes.

Q ~-- and ends up in dass | plants in Federal MIk
Marketing Orders, those Class | plants will end up having

account for that condensed m |k at Federal Oder prices,

correct?

A I'mnot sure I'mthe one to answer this, but give nme
mor e.

Q Well, I thought | heard some discussion with you and

M. Vetne about novenent of mlk out of California?

A, And | was tal king about bul k condensed m | k at
dass |1

Q So you weren't tal king about what happens when it goes
to dass 1?

A No, | was not.

Q Al right. So wth respect to the questions that
M. Beshore asked you, effectively anticipating questions of
current marketing conditions and where we are today, you gave
several different answers, | don't want to say you didn't give
only one, but your first answer, as | recall, was, you
referenced the 2013 final rule on Cass Ill, IV hearing,
correct?

A, That's correct.

Q Gkay. And you called that as current as it gets,

3222

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XVI Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

correct?

A, I'mnot sure | said that word, but I'd say that it is
t he nost current, yes.

Q Gkay. Now, the 2013 final rule, would you agree with
me that what the Secretary, first of all, that had to do with
the 2007 hearing that you and | discussed during the one year
of the exhibit, correct?

A, Yes, and let me just say up front is that, and given
your questions about the Exhibit 70, for nme, 2006 and 2007 just
kind of blurred together.

Q And I'mnot going there right now

A I'mjust letting you know, because you asked the
questi on.
Q If you attended both of those proceedings, | can

understand why they mght be a blur.

A | did.

Q And | get that. And that's not -- and | just -- it is
a long statement, that wasn't the purpose of the the voir dire
is tojust clear it up for the record.

But nowl'mgoing to a different place. So now I'm

saying the 2013 final rule that you responded to for
M. Beshore was basically the Secretary's final word on the
hearings, extensive hearings that were held during 2007?

A Yes.

Q Gkay. And what the Secretary did in 2013 was nake
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final one piece that the Secretary had put, intended to fina
in 2008, correct?

A.  (One piece?

Q There were two things the Secretary did. It -- he --

A In the 2008 --

Q In the 2013 -- 2013 final decision, the Secretary did
two things, if you will agree with nme; one, the Secretary nade
final the Secretary's tentative final decision from2008?

A. | agree.

Q And as to everything else, the Secretary termnated the
proceedi ngs.

A | agree.

Q Thank you. So the nobst current thinking of the
Secretary, while issued in 2013, was based upon a hearing that
was held in 2007, correct?

A. | agree, but | would also say, especially after ny
colloquy with M. Vetne, the Secretary had the authority and
power, and | believe actually 2007 was a reopeni ng of the 2006,
that's why I kind of get themblurred. So in its, we can, we,
it is logical to assune that the Secretary |ooked at it, |ooked
at the decision and said, "Yep, still works."

Q O the Secretary just |ooked at it and said, "This is
just a big mess and | don't know what to do with it."

A. Neither of us know the Secretary's thinking.

Q | want to |look at a proposed exhibit, or what is
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Exhibit 70 just not yet offered, not admtted, it's been
offered, but -- and I want to go to page 6. And this is sort
of to follow up on those discussions you had with M. Vetne and
what | was just asking about. At the end of the carry-over
par agraph on page 6 above the heading A the sentence reads,
"Pricing California mlk production under the national class
price grid is essential to extend uniformpricing to a fifth of
the nation's mlk production.”

A Yes.

Q Now, as you talk about it, the California formlas
factor into the Federal system correct?

A Yes.

Q But even as the Secretary did that, the Secretary
didn't actually have that California production regul ated by
the Secretary, correct?

A, That's correct.

Q Gkay. As an econom st, would you agree that that could
lead to a different conclusion fromthe Secretary if the
Secretary had had the capacity or did regulate that California
m | k back in 1999?

A, Are you asking ne that if he had that ability he
woul dn't have used California nmake allowances --

Q No, I'masking --

A, -- extending NASS prices into California?

Q No, |I'masking whether he mght have cone up with a
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di fferent decision, given the fact that such a | arge vol une of
m | k woul d have actually then been under its regulation?

A. | don't believe that he woul d, because he included
California in both the make al |l owances and the price survey.

Q But --

A -- the Comodity Price Survey.

Q But nonethel ess, the actual price set, mnimmprice
setting, did not actually apply to California, correct?

A Actually, | nmean, look at, if you | ook at the quote
that | have, and it tal ks about, we did Federal Order Reform
California you are still on the outside. If you want to cone
in, you cone in under the provisions of Federal Order Reform
So I'"'m-- 1 would think that especially under Federal Order
Reform we, no one knew whether there would be a petition from
Cali fornia.

Q Wll, thanks for junmping to that actually. The
provi sions of Federal Order Reformwould have included, of
course, performance standards that were in existence in other
Federal Orders, correct?

A |1 don't -- | wouldn't assume that for California O der.

Q Wwll, I guess --

THE COURT REPORTER. I'msorry, | can only do one at a
time, guys.
MR ENGISH | thought he was done --

MR. SCHAD. And | apol ogi ze -- please go on.
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BY MR ENGLI SH

Q Al right. You just stated, quoting fromthe
Secretary, that California, you know, woul d have the
opportunity, which it didn't take, right?

A Yes.

Q kay. For 15 years, correct? California did not ask
for this for 15 years, correct?
Yes, | think the record would be clear on that.
So I"'msorry, what page is that on in your testinmony?

35.

o > O »F

Ckay. Sonehow fol ded my docunents, that was the | ast
page. So |anguage on 35 in that |ast sentence is in the quote.
A. | would probably go to the sentence in the quote that
starts with the Legislation provides.

Q Raght. Oay. And well, beyond that sentence there's
t he | anguage you just used which is consistent with the
provi sions adopted for the consolidated orders.

A Yes, sir.

Q And the provisions of the consolidated orders would
include not just the pricing provisions, but it would include

t he pooling provisions and the performance standards of those,

correct?

A \Well, every order had their own pooling and
qualification. | mean, it -- | don't -- if there was a
proposal back then, I'mnot so sure that it wouldn't address
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the sane problens that we have with form ng an order around
qguota, which was recognized in the, inthat FarmBill.

Q | guess that's the problemwth all of us quoting the
Secretary and then trying to inmpute what the Secretary neant by
his sentence. You inpute that, and | inpute that it would be
consistent with the provisions so you don't get to cherry pick,
and you get, you know, the pricing provisions, and in the
pricing provisions, you get the pooling provisions.

A And I, as a witness, amnot agreeing with you.

Q On page 19, you now di scuss under Paragraph C, the
Headi ng C, and you say, "California produced 2.4 billion pounds
of cheese from 60 cheese plants during 2014 according to the
NASS 2014 annual report."

How nuch cheese did California produce in the 1996,
say, and 1998 period on an annual basis?

A. | do not know.

Q How nmuch cheese plants were there in California in 1996

to 1998?
A. | do not know.
Q M next question actually is, | didn't know what you

nmeant by it, so on page 20 in the first sentence you say, "the
process of determ ning the manufacturing products of processing
mlk into butter, NFDM cheddar cheese and whey, has been
iterative." And I, you know, | love the dairy industry and I

| ove these hearings, and | always |earn sonething. Wat did
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you nean by iterative?

A. lterative process, | think it starts at one point and
goes to another, and kind of builds upon itself. That's kind
of the way | was using iterative in this sentence. It's kind
of, you start with Federal Order Reform and, you know, the next
set of hearings puts difference of a price of dass Ill and
Cass IV butterfat, and then it changes, and it goes through,
so it's a process, that's what | was trying to say. And if --
okay.

Q o ahead. Want to say sonething more? |'mnot trying
to cut you off.

A.  Not today.

Q So in that way, this proceeding would be iterative
correct?

A Well, | think, I think in terns of what | was probably
saying, all the exanples | gave you were national hearings.

So, no, this is not a national hearing. So | wouldn't, |
woul dn't include that in the rule making for Cass Ill, IV and
which is basically the subject of ny testinony.

Q But this is a promulgation hearing for California, so
why wouldn't it need to have its own, as you have discussed, or
your own w tnesses have discussed, you know, need for unique
characteristics, why on the flip side of that, wouldn't you
need to l ook at all the aspects, including the pricing?

A | would -- | would -- as | have brought out before in
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the questioning, | -- the Secretary has -- has conflicting
points of view, if you will. And |l -- we're here to testify
and we see in a period of, over a period of tine, that
uniformty of Class IIl and IV prices, given that there is the
subj ect continues to say, thereis Cass Ill and IV conpete in
the national narket.

Q But those prices haven't been updated, except for the
nost recent 2007?

A.  They are updated every nonth.

Q ay. The actual fornulae have not been addressed
since the testinmony in 2007?

A.  The testinony in 2007 stood and was signed in 2013.

Q But when the Secretary signed it in 2013, the Secretary
didn't say, oh, | want to |look at data for 2012, right? The
record was closed, right?

A. He did not say that, correct.

Q On page 28, you, in the between the quote and
carry-over paragraph, you have a sentence, "this put d ass
pricing between orders was addressed in solved in Federal Order
Reform" And you have a quote for nationally coordinated
Cass | pricing service. And then you do acknow edge that the
Secretary, on page 32, you reference the fact the Secretary did
change Cass 1 differentials for Oders 5 6, and 7, correct?

A, That's correct.

Q And are you aware there was also a hearing in the
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M deast that the Secretary issued at |east a recomended
decision to al so make changes in the Mdeast Cass |
differential s?

A, Actually, I"'maware of that. | was aware there was a
hearing, but | didn't followit.

Q Ckay. Al right. And to be fair, that proceeding was
ultimately term nated and no decision was issued. But that
was, just putting that in since | asked the question. But
nonet hel ess, you then have the statement below there that, you
know, the marketing areas were described as deficit, and
adjustnents to the differentials were based on transportation
cost function fromthe nearest supply region to the Southeast
mar ket s.

You then say, "none of the supply demand factors
referenced in the Sout heast decision are present in
California."

A Yes.

Q Wat study have you done of the supply demand factors
in California to nmake that statenent?

A. | have not done a formal study. | would -- | would say
t hat anecdotally we're not hearing that there's a deficit of
mlk in California, and | amalso hearing that there is not
increasing Cass | demand.

Q Inmpact is falling in Cass | demand?

A. | think the nunbers that we used for the 12.5 in ny
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suppl enental direct there, probably about the same over those
three years, but wthin that 12, 13 to 12.5, 12.2.

Q Well, now you are using a utilization percentage. How
about absolute nunbers of Cdass |. Isn't it true that absolute
sales of Cass | are down?

A. | don't know the answer to that question.

Q So if the Secretary can, and did, nake adjustnents to
the national price surface in an existing set of Orders, 5 6
and 7, why shouldn't the Secretary | ook at supply and demand
factors in California for setting Class | prices for an order
that doesn't yet exist?

A W're arguing for the uniformty of the, that the
current pricing grid, and |I believe that we would al so argue
that if there was a change, it should be done at a nati onal
heari ng.

Q Andironically, are you aware that those are sort of
the reverse arguments that were made in the Southeast, that |
was representing proprietaries in the Southeast who made the
argunent that it should be done at a national hearing, and that
we were violating, the Southeast changes would violate the
national price surface, and the Cooperatives nmade the opposite
argunent that no, no, the special supply and demand conditions
in the Southeast weren't a departure fromthe National Price
Sur f ace?

A, And I'Il graciously take the halo effect from your
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reason and argunent.

Q So you would agree that's the case, that was -- the
Secretary rejected ny argunent, didn't he?

A. | guess. And | only read the final decision. | -- |
can't really speak to all the testinony. But reading, a
cursory view and reading of the final decision, you know, |ed
nme to the point that | brought up

I'd also note that in also reading that final decision,
there was, there was talk about the need to have the Southeast
orders in the Class | differentials be in relative alignment
with their outside Federal Orders, with their bordering Federa
Orders, so --

Q But nonethel ess, those changed rel ati onships, didn't
it? | mean, to the extent there were plants in the Mdeast to
a proceedi ng having reference that you say you know not hi ng
about, if you went back and | ooked at it, it could very well be
t he argunent the co-ops made was, now we're out of alignment,
and we need to get back in alignnent.

A | can't answer that question.

Q Soif it's perfectly fine to look at current supply and
demand factors to raise prices in the Southeast, but it's not
perfectly fine to | ook at supply and demand factors for maybe
| owering themin California?

A I -- 1 wasn't -- ny Land O Lakes wasn't a party at that

hearing, so --
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Q On page 5 of your testinony, in that paragraph that
you, wth M. Beshore, added sonme | anguage that had been
omtted, you referenced adopting the identical provisions for,
anmong ot her things, shrinkage, correct?

A Yes. Sections 43 and 44 -- excuse ne, Marvin, could
you bring up nmy water -- thank you.

| answered your question.
MR. CARMAN.  Your Honor, the court reporter needs a break.

JUDGE CLI FTON: Good for her. 3:20. Let's take 15
m nutes. Please be back at 3:35 ready to go.

(Wher eupon, a break was taken.)

JUDGE CLIFTON: We're back on record at 3:44. M. English,
you may resume your cross-exam nation of M. Schad.

BY MR ENGLI SH.
Q Chip English. Thank you, your Honor.

So, M. Schad, on page 27 in part 4 --

A Yes.
Q -- you reference in your testinony the national price
established in Federal O der Reformfor Class Il. Have you or

any of the other proponent Cooperatives to your know edge, done
any studies for this proceedi ng of data subsequent to Federal
Order Reformw th respect to the conversion factor that's used
by USDA of 70 cents?

A If you are asking if Land O Lakes, or to ny know edge,

anot her Cooperative, which they can answer for thensel ves, have
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done any studies relative to the 70 cents, | can speak for
Land O Lakes and say no.

Q Gkay. And we have discussed the Class | surface, other
t han whatever testinony a proponent Cooperative is here with
Land O Lakes has given with respect to, of Mdeast or the
Sout heast orders, have Land O Lakes, or to your know edge, any
of the Cooperatives done any study of what the National Price
Surface woul d | ook |ike post-1999?

A.  Land O Lakes has done no such survey.

Q Are you aware of any such studies?

A Aml| aware of --

Q Any such studies about spatial analysis for studies for
Gass 1?

A. | had heard that Cornell had done sonething for USDA
and that | never saw the results. Cornell, was nore |ike
Cornell was in the process, is always in the process.

Q Dd you attend the -- you have been here for nost the
hearing, correct?

A. | have been -- | nissed the first four days, and | have
been in -- | have attended the neeting, | have been out of the
room what ever tines, but, yes.

Q \Wre you here when | asked M. Hol |l on about the annua
econom st workshop in Chicago in 2011?

A Yes.

Q Dd you attend that annual workshop in Chicago in 20117
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A | believe | did. | didnot -- | did not attend all of
them but | believe | attended one in Chicago. | think it was
outside, and near an airport, and --

Q Wll, that's any dairy neeting in Chicago, right?

A Like Federal Order, they blur together.

Q D d you peruse the Exhibit 30, it's not been admtted,
did you peruse that when it was discussed two weeks ago?

Yes, | did.

D d you recognize it?

> O >

No, | didn't.

Q Ckay. Turning now to manufacturing prices, what
anal ysis has Land O Lakes done, if any, what analysis, if any,
has Land O Lakes done, or to your know edge the other proponent
Cooperatives, to show that manufacturing plants in California
can pay the Federal M|k Order prices that you propose for a
California order?

A. | think, |I mean, that conmes to the testinony, | think
that points to the testinmony the Departnent gave on market
clearing prices. | wasn't here for that. | got to read the
transcripts, and | was -- | was inpressed by the el oquence that
the market clearing prices are built into the formula prices
because of the, based on the actual commodity prices that the
class prices are based on the actual conmmodity prices that are,
that plants sell their products.

Q On a national level. The national market clearing
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correct?

A.  She said yes, national market clearing. And again
every area contributes to that, to those national clearing
prices.

Q Her testinony was not that it was market clearing, it
was California specific, correct?

A. | didn't read close enough. | can't answer that
qguesti on.

Q So there's been, you were also here for the testinony
of Dr. Erba, correct?

A Less of his than other folks.

Q \Wre you here when M. Vetne cross-exam ned himand
asked him about his testinmony that is now Exhibit 53, you are
wel cone to have a copy of that, from May of 2013, CDFA?

A. | probably was in the room

Q And in that testinony, M. Vetne had read into the
record by Dr. Erba, | believe, but maybe M. Vetne didn't and
Dr. Erba said it was his statenent -- on page 55 and 56 of
Exhibit 53, a reference to the study conducted by
Mark Stephenson and Chuck N chol son, do you recall that?

A, Not specifically.

Q Do you recall Dr. Erba testified that that study
reveal ed that prices for mlk used for cheese ought to be 70
cents less than the Federal price?

MR. BESHORE: Your Honor, | don't think there's any "ought
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to" in the quote that he's attributing to Dr. Erba. |In fact,
I'mcertain there's no "ought to" in the quote, and therefore,
| object toit.

MR SCHAD. | think it is best that you ask Dr. Erba the
questions. | didn't author it.

MR ENGISH Well, But you have seen the study, haven't
you?

MR. SCHAD. Have | seen the study?
BY MR ENGLI SH

Q The study that Mark Stephenson did and Chuck N chol son?

A. | have seen -- | have seen -- | don't know whether |
have seen the study that is referred to in your quote.

Q Gkay. This is the study that Cooperatives, according
to Dr. Erba, Dairy Farnmers of Anerica, Land O Lakes, and CD
co-funded, the study conducted by Doctors Mark Stephenson and
Chuck Ni chol son

A. | saw a study that woul d have been co-funded, but the
study | saw was a work in progress. | renmenber being on a, on
a call and asking questions.

Q Ckay. So I'mgoing to read frompage 56, lines 1
through 4, if only because M. Beshore questioned ny voracity
as to what the quote is. "The level of a differential is about
70 cents --"

JUDCGE CLI FTON: Just a mnute, let ne stop you. Wuld you

back up, and woul d you go to page 55, and begin to read about
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five lines up, "the study," if you would start there, and |'m

going to hand my copy to the witness so he can foll ow al ong

w th you.
MR ENG.ISH Fine. | offered that earlier.
JUDGE CLIFTON: | understand. |'mgoing to nake the

W t ness take this.
BY MR ENGLI SH.

Q So you asked, your Honor, that we start at -- this is
Exhibit 53, Dr. Erba's testinmony to CDFA on May 2013, page 55,
and 1'mgoing to start on line 21, just after Chuck N chol son,
and 1'mgoing to read over onto page 56, through at |east part,
l'ine 4.

"The study identified the |arge O ass 4b, Cass ||

price spread as being problematic and suggested that a
manufacturing differential on the Cass Il price could resolve
the problemof higher mlk prices, while sinultaneously
encour agi ng pool participation by cheese plants. The |evel of
the differential is about 70 cents per hundredweight. In other
words, the study suggested that the California price for mlk
used for cheese ought to be 70 cents per hundredwei ght | ess
than the Federal price."

MR. BESHORE: What page are you on, Chip?

MR ENGI SH That was on page 56.
BY MR ENGLI SH

Q Are you saying you don't recall that part of the study?
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A. Yes. The part of the study that | was concerned wth
was doi ng conparisons of pool California prices under Federal
Order, and so that was the part of the study that | was | ooking
at .

Q But given the fact that the Cooperatives are supporting
mandat ory pooling, and your own study as testified by Dr. Erba,
suggests that there ought to be a difference of 70 cents
bet ween the Federal Oder price and California price, what
anal ysis do you have in the face of that that the manufacture
of , the cheese manufacturing plants in California can pay the
mandatory prices that your proposal would require?

A. Again, well, we go back to the Secretary has over and
over again stressed the need for a National Price Surface, and
then we go back to the way the fornulas are derived. They cone
froma |ot of current sales of cheese, butter, powder and whey.
And that's that's ny answer.

Q But that's your explanation. The answer is, no, you
have not done an analysis, an actual analysis, other than what
you just said the Secretary's statenent is, about how those
pl ants could pay that in the face of your own study that we
don't have on the record, that establishes that the price ought
to be 70 cents | ess?

MR, BESHORE: Well --
MR. ENGLI SH: May | have an answer to the question?

MR, BESHORE: Well, may | object to the question?
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JUDGE CLI FTON: Yes. Let me hear the objection.

MR. BESHORE: Well, the objectionis that it is a
truncation of the Erba testinony, including the "ought to"
sentence, which | agree the words are there, but, you know.

JUDCGE CLI FTON: The objection is noted. Nevertheless, the
w tness may answer. And the question to you is, M. Schad,
have you done an anal ysis?

MR. SCHAD: The answer is no.

MR, ENG.I SH:  Thank you.

JUDGE CLI FTON: And has Land O Lakes done one?

MR. SCHAD: To ny know edge, no. But that's not to say
they didn't do it.

JUDGE CLI FTON: And are you aware of any other analysis
done by the other Cooperatives?

MR SCHAD: No.

MR. ENGLI SH: Thank you, Judge difton, you did it much
better than | could. | don't have any other questions.

JUDCGE CLI FTON:  Wio el se has questions for M. Schad?

CROSS- EXAM NATI ON
BY M5. TAYLOR
Q (Cood afternoon. Erin Taylor with USDA. H, M. Schad.
How are you?
Good. How are you?

["'mwel | .

o > O »F

Hopefully I'mthe | ast person standing between you and
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getting off the stand.

A. | hope so.

Q | want to -- maybe you won't be that lucky. | want to
add one clarifying thing first for you to consider when you
come back in the norning to make whatever corrections that you
all need to do in your statenent.

On page 31 in regarding the base differential. The

first full paragraph.

A. Please, I'magetting there.
Q Sorry.
A Cotcha.

Q And this is in response to sone of M. Vetne's
questions that the 60 cents times three equals $1.80, not the
$1. 60 mi ni mun?

A, That's correct.

Q Sol, if you look back on the Federal Register cite
that you give the page before, page 4908, | woul d suggest that
on that page it tal ks about the part of the differentia
regardi ng mai ntaining Gade A status.

A.  Uh-huh.

Q And | would suggest to you that on that page it talks
about the differential being 40 cents, which would nmake your 60
cents, plus 60 cents, plus 40 cents, equal $1.60. So you al
can ook at that this evening and cone back and deci de whet her

you agr ee.
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A. Thank you.

Q Gkay. But on that sanme page, getting into your
justification of why the differentials that are currently in
California on the national pricing grid sheets shoul d be
adopted by California if they come in the Federal Order system
the $1.60, it is your, or the Cooperatives justification that
the $1.60 is appropriate as your base differential because
California was used as a pricing point | think is how you
ternmed it.

A. Correct. There is isn't $1.60 basing point in
California. Cass | differential.

Q Gkay. And on the next page, page 32, you tal k about,
the California Order should adopt the Federal Order d ass
pricing formula and differentials. And the bottom part of that
first paragraph you talk about "an increased California Cass |
price would not change the National Class 1 price grid, and
woul d only affect California counties. However, a decreased
California Class | price may encourage exports of California
m |k, and would provide an inappropriate price advantage in
novi ng packaged mlk into adjoining Federal Oders.”

Coul d you expand on that statement and expl ain why that
woul d have, woul d occur, in your opinion?

A Right. If the Departnment decided to increase, which is
not our proposal, the Cass | differential inside California,

we don't believe that it would have any effect of mlk from
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outside of the state coming in. However, if it's decreased and
the price of mlk is less, then we believe that there would be
an opportunity for California mlk to cross the state Iine and
be sold in adjoining Federal Order territories, marking areas.

Q Packaged mlk sold?

A, Yes.

Q | want to go skip to page 36, and you tal ked about the
somatic cell adjustnent, which you guys are not proposing there
be a somatic cell adjustnment. And you cite that there's
currently two Federal Orders that don't have an adjustnent, and
you give their relative Class Il and IV utilizations and
conpare that to California class utilizations.

Can you just expand on why that is your reason for not
asking? | just would like the record to have a little nore
expansi on on why the Cooperatives feel that an adjustnent is
not necessary for California Federal Oder?

A It's, you know, we believe it's by option, at |east
when we were within Federal Order Reformand Federal Order and
witing our input into the different conmttees as Association
of Dairy Cooperatives Northeast, we asked if Federal Order |
not have a somatic cell adjuster. So we understood that it is
at the option of the dairy farmers whether there would be or
woul d be or not. And we just believe that it is, it's
sonmething that we would, if it's to be done at all, it would

be, we would rather it be done outside of the pool
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Q Ckay. And | want to then turn to the previous page 35.
And in that you kind of broadly give, as M. Vetne eluded, a
| ot of your testinony tal ks about how we got to where we are in
the Federal Order pricing. And you explain how California, all
along in your opinion, has had a role in Federal Order pricing
despite not being part of the Federal Order system So |
wanted you to expand a little bit. And I know M. Hollon has
testified about why it's appropriate you all think to have
current Federal Order prices in California, but that was his
testi nony.

And since you are tal king about the actual prices, |
kind of want to close that |oop for the record, and why you al
feel these class prices, what is the problemthat you have now
with the prices you see in California, and why these prices are
t hen appropriate.

A, Well, the prices in California are |ower than the
adj oi ning Federal Oders, and |I'mtal king about class prices,
whi ch becomes a problem for those Federal Orders. And we see,
as M. Hollon testified and as | testified to M. Vetne, we see
di sruptions fromthe class price side going as far as the East
Coast of products that you woul dn't expect conpeting in a
Pennsyl vania market. Just as if we wouldn't expect Cabot
cheese fromM. Vetne's part of the world, strongly conpeting
in this market, there's geographic. So | think there's a

di sruption in the class price grid, a lack of uniformty, which
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I think | eads to characterizations of disorderly marketing, and
at the sane tinme, the dairy farmer side, which is very, very
inportant. A difference in prices. W have had nultiple
testinmonies of dairy farmers who have farns inside Federa
Orders and also inside California, and their disparate prices
for mlk. And that, we believe, is an unfairness that
California bears, and their ability to conpete with the rest of
the country for resources.

Q And would, tosay it alittle differently, you can tel
ne whet her you would agree with this statenent then, that the
Federal Order prices nore, | don't want to put words in your
nmout h, but somehow nore appropriately value farmer mlk for its
conponents. And |' m speaking specifically to whey, since
there's been a | ot of conversation, obviously in the Cass Il
price and the value of whey init, that it better returns, not
better, but it returns a nore appropriate value for whey to the
California producer than what you think happens currently under
CDFA price fornul as?

A |1 would fully agree with that statenent.

Q And it's your opinion that the nake al |l owances and
yields in the Federal Order fornulas are appropriate for the
California, for proposed California Federal O der because
California was factored into both nmakes and yiel ds when the
Secretary has decided that it was over many iterations?

A, Yes.
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Q | think that's it. Thank you very nuch.
A Ckay.
JUDGE CLIFTON: Is there any other cross-exam nation before
| invite redirect?
CROSS- EXAM NATI ON
BY DR SCHI EK:
Q WIIiam Schi ek.

Good afternoon, M. Schad. How are you?

A I'mwell, how are you?

Q You will be better in a few mnutes, right?

A, Hopefully in a few m nutes.

Q | just have a couple of questions. Actually, | think

it's starts on page 7 of your statement, Exhibit 70. It is,
the first question I have has to do with the use of the
M nnesot a- Wsconsin series, your discussion of the
M nnesot a- Wsconsin price series. In ternms of using that as
the basis for pricing in Federal Oders prior to Federal Order
Reform in your research on the background of pricing, what was
the reason the M nnesota-Wsconsin prices were chosen as the
basis for pricing as opposed to some other region of the
country?

A. M understanding was that the proliferation of Gade B

farmers and Grade B farners could only go to manufacturing, and

manuf acturing was defined as all uses other than Class |I. So
it provided a |laboratory, if you will, for conpetitive pricing
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for mlk that had only had the alternative of manufactured use.

Q Gkay. So these were Grade B farmers, there were nore
G ade B farners there than other parts of the country; is that
t he thinking?

A | don't know that to be true, but | believe | pointed
out that there were quite a few, originally.

Q Rght. Gkay. So ny question is on the discussion of
the value of whey being inplicitly enbodied in the MW Do you
have any sense in your research, of how many of surveyed cheese
pl ants were doing anything with their whey, whether they had
processed val ue for their whey?

A, No, but -- and | tried to bring out inplicitly. If it
was a cost, then it would be that the cheese nakers woul d have
| ess noney to pay the farmers in that conpetitive system |If
there was a -- if they had a processing where they had a
positive value, then they were able to pay sonmething. So it
woul d, the point was this conpetitive price --

Q Right.

A, -- theoretically brought in the cost and the val ues.

Q Ckay. So if they were losing noney disposing of whey,
that al so would have been captured in the valuation of the MW
price?

A Yes.

Q Ckay. What about in the current fornula, people are

| osi ng noney on whey, does that get captured in the cal cul ation
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of price?

A Well, we are not in a conpetitive price environnment
anynore.

Q So the answer is --

A, W have to nove away fromthat. But | think that since
we're in a fornula pricing, an end product fornula, end pricing
environment, | think the question that we would have to ask is
that if someone is |osing noney on whey, or what product are
they making? Because it all rolls together. 1t's cheddar
cheese, the make al |l owance on cheddar cheese, and the cost of
cheddar cheese, and whey as part of the Cass IIl price. So if
you -- if you go into the current environnent of California
Federal Orders, we don't think that you have the apples and
appl es conparison anynore.

Q Ckay. But ny question was, for plants that are | osing
noney on whey right now, does the fornula take that into
account ?

A. The -- no. It assunes that there's a positive val ue.

Q Raght. ay. Thank you

JUDGE CLI FTON: Wio el se has cross-exam nation for
M. Schad? There is no one. M. Beshore?
MR. SCHAD: We could end this here, Marvin.
REDI RECT EXAM NATI ON
BY MR BESHORE:

Q W wll very shortly.
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Marvin Beshore. And just a couple of questions on
redirect, Dennis.

First of all, let's talk about the $1.60 base d ass |
differential. And you provided, | guess | have | ost a page,
you provided in your testinony, several factors that support
the $1.60 testinony, and we'll | ook at Federal Register that
Ms. Taylor has called our attention to with respect to
quantification of the representative of the cost of, well, at
those pages in the Federal Register. M question is, did you
provi de, you know, support for factors that add up to nore than
$1.60 regardl ess of whether that is 60 cents versus 40 cents in
t he one segnent?

A Yes.

Q kay. So, and assune that's 40 cents, just break that
down and tell us, you know, what the total was that you support
and why you think it's greater than $1.60 and therefore
supports at |east $1.607?

A \Well, 40 cents, plus 60 cents, plus 60 cents, and then
the question of, you know, at ny quantification of the, of the
transportation credit is between 60 and 72. So that's, let's
go at 66. So you are at, you know, $2.26. So nmy intent was to
over prove the $1.60 and show that it's a conservative nunber

Q So there's at |east enough cost justification there to
support the $1.60, which is what we're proposing in

Proposal Number 17
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A Yes, as proposed in Proposal Nunber 1.

Q Now, with respect to the choice not to propose a
somatic cell adjuster in our proposed California Oder, would
you agree -- I'mnot finding the right page there, but in any
event --

A It is the last page there.

Q It is page 36, okay. So you cited the other orders,
the other MCP orders which do not use a somatic cell adjuster
and noted their utilizations with respect to California. 1Is
it -- isn't it correct that one of the factors in all those, in
all those orders and in California is the high utilization of
nonfat dry mlk in particular?

A Yes.

Q And nonfat in somatic cell is nmuch less of a factor in
the yield of nonfat dry mlk than in the yield for cheese,
correct?

A. That's correct.

Q And to your know edge, as a participant in one of those
orders and a student of these hearings, is the fact that
somatic cell is not a big issue with nonfat dry mlKk
utilization, one of the factors that goes into the choice of
whether to have it in the Oder or not?

A. That's correct.

Q Ckay. Now, in response to M. Schiek's question,

think it was, one of his questions, you characterized or you
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described the transition fromthe MWprice to the end product
fornula prices as comng off a conpetitive price onto sone
ot her price.

A. As a nethod to determ ne class prices.

Q Ckay. And ny question --

A Met hodol ogy to use.

Q I just want to clarify and understand your use of the
word conpetitive in that context. By using conpetitive there,
you are tal king about not noving froma conpetitive producer
pay price fornul a?

A, Yes.

Q As opposed to, you are not saying that those narkets
were conpetitive, and the markets that we're using for prices
in the end product fornulas are not conpetitive?

A. No, the MWhas always been characterized as a
conpetitive market where buyers and sellers freely negotiate
the price of mlk, not the price of conponents.

Q And it was unregul ated?

A And it was conpletely unregul at ed.

Q And so the end product, the markets for the
commodi ties, dairy product comodities, that are the starting
point for the Class IIl and IV in effect, all the prices in the
system now. Those are unregul ated markets, correct?

A. That's true.

Q Gkay. And as you have testified, they are, those
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prices are determ ned by supply and demand, the end product
price is determ ned by supply and denand?

A That's true.

Q And prices used in the Federal Oder fornulas are, by
econom ¢ fact, market clearing prices for those commodities?

A That's true.

Q | think I have just one other question. And this
relates to the i ssue of whether there's any evidence to show
that California cheese plants or manufacturing plants generally
could afford to pay Federal Order prices. You' ve been asked
that a couple different ways. Do you recall that?

A.  Uh-huh.

Q Yes? And | think you were clear, you were specifically
asked, did Land O Lakes do any study to determ ne whet her
California manufacturers could pay Federal Oder prices, and
you said, no, you didn't do any study, correct?

A.  That's true.

Q Ckay. Setting aside whether you have done a "study"
have you, in your professional, in your job with Land O Lakes,
and as a student of dairy narkets, observed, in fact, that
manufacturers of mlk in your personal area and throughout the
Federal Order system do, in fact, pay Federal O-der prices and
more for mlk from manufacturers?

A Yes.

Q Wuld that not be something of a "study" suggesting
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that plants in California mght also be able to pay those
prices?

A Yes.

Q And if, as we heard today, plants in Mnnesota to pay
their, to pay a dairy farmer for the sane conponents, the sane
month, $3.25 to $3.75 nore per hundredwei ght for mlk than
manufacturers in California, than buyers in California are
required to pay, is that sone evidence that there m ght be an
ability of plants in California to pay the same, sort of close
to the sane | evel s?

A Yes.

Q Thank you. That's all | have.

JUDGE CLIFTON: | don't want to open up a whol e new ar ea.
As you know, M. Schad, I'mthe | east abreast of all these mlk
mar keting issues. But when you have a factor that is a fixed
price and no suggestion for howit mght be adjusted over tineg,
does that present any difficulty in a Federal M|k Marketing
Order?

MR SCHAD: | think the only fixed price that would be in a
M1k Marketing Order woul d be the make all owance, that woul d be
the cost to convert mlk fromproducers into the commodity that
I's sold.

JUDGE CLIFTON. Al right. And in your experience, does
that need adjusting fromtime to tine or are there enough

variables in the formula that it can stay fixed w thout
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probl en®?

MR, SCHAD: Here we are from 2000 to 2015, | would, we
were, just off the top of nmy head, | would say the nake
al | onances have changed three tines.

JUDCGE CLIFTON:. Cnh. And does it require a hearing to do
t hat ?

MR. SCHAD: It was done at a national hearing every tine.

JUDGE CLIFTON: Is there bay to have a, some kind of an
adj ustment factor built in?

MR SCHAD: W, as we in the last hearing, National MIk
Producers Federation, which Land O Lakes supported, introduced
and it proposed that there would be an adjuster for energy into
t he make all owances, and that if | remenber correctly, it
depends on the product, that could be 25 to 50 percent of the
total cost of the make all owance, dependi ng on whet her you are
drying mlk or nmaking cheese with the electricity.

JUDGE CLI FTON:  And as you have pointed out in your
testinony, the Secretary rejected that?

MR, SCHAD: It termnated the, it termnated that proposal.

JUDGE CLIFTON: Al right. Al right. And in your
proposal there are no suggestions for an up or down adj ustnment
to any fixed portions?

MR. SCHAD. That's correct. In our proposal there are
none. W proposed that California Federal O der adopt the

uniformprices as | started off in Section 1000. 50.
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JUDGE CLIFTON: Al right. Wo else has questions for

M. Schad? There are none. Ch, yes.
RECROSS- EXAM NATI ON

BY M5. TAYLOR

Q This is Erin Taylor with USDA

In your conversation with M. Beshore about the base

differential, and kind of nade ne think that maybe the record
needs to be a little nore clear --

A Ckay.

Q -- on your justification for your $1.60. So when |
turn to page 31, and we talk about the first part of that on
mai ntaining G ade A status, and | know it is either 60 cents or
40 cents. Your adjusting -- it is the Cooperatives' opinion
that that whatever it is, 60 cents or 40 cents, is justified
because the cost back in 1999 justified that amount. And it's
your opinion that those costs are even greater now. So that is
at least that base nunber?

A.  Those costs are at |east 40 cents.

Q kay. And sane thing for nmarketing costs?

A. | would think that also the marketing costs as well.

Q And when it comes to -- and part of that marketing
cost, if you look in the quote that you added fromthe
Secretary, it talks about transportation costs. And that is
part of your final paragraph there that goes onto the next page

that tal ks about the 60 cents, that that's what, if | renenber
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you earlier saying, 60 cents is what -- nmy notes say, is what

woul d the charge would need to be if the transportation pool

was only funded through Cass | mlk. Aml getting this right?
A. If the cost of transportation in the transportation

credit, which you saw in our proposal, as well as you will hear

nore about it, if that -- we believe that will cost 9 cents a
hundr edwei ght across the pool. So if you allocate that
directly to Class I, it wll conme to a nunber of 60 to 72 cents

dependi ng on what your Class | allocation is.

Q And so the next step is in that cost is another reason
to think why the transportation factor and the base
differential is nore than what we accounted for in 1999?

A Yes.

Q And the same thing with the third piece of that, which
is the conpetition for mlk with processors of manufacturing
mlk?

A.  Yes, yes.

Q kay. That's all.

JUDGE CLIFTON: Are there any other questions for
M. Schad? There are none.

M. Schad, you may step down, although we expect to
call you again tomorrow norning with regard to technical
corrections.

MR, SCHAD: Thank you very nuch.

JUDGE CLI FTON:  You're welconme. Thank you. M. Beshore,
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we're fortunate that we still have nore than a half hour.

MR. BESHORE: Well, there's fortune in the other side of
the coin. Qur next witness is M. Hollon. He is not here.
He's still involved in the production of his testinony of
transportation credit system which is the topic of that
presentation. So we are not able to go forward with that at
this time because he's not here, and that neans it's not quite
ready yet.

JUDCGE CLIFTON. Al right. Well, let's use this time for a
previ ew of what you have left.

Now, | think you have done admirably. This is Day 16
of the hearing and you have never run out of evidence so that's
wonderful. So what el se do you have?

MR BESHORE: W actually have two statenments by
M. Hollon, the transportation is the larger piece, and it's a
dense piece in terns of data. And then he has an additi onal
wap up statenent that touches on the producer-handl er
qualification. He'll also bring in 20A at that time, which is
a lose end fromthe beginning. And Section 76 he'll also
address in that presentation. And that, other than the
possibility of additional dairy farmers being present at sone
point in the hearing, | don't knowif they will be here
tonorrow or not, but | was just inforned today that there are
several additional dairy farners interested in testifying. My

be here tonorrow or, and/or may be here Monday. Those are al
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our affirmative witnesses in support of our case.

JUDGE CLIFTON: Al right. Now, | knowit's inpossible to
guess how long anything will take, but when do you think you
wll finish? 1In other words, the first question is, do you
think you will finish tomorrow? Although, of course the dairy
farmer can testify at any tine.

MR, BESHORE: Right.

JUDGE CLIFTON:. And if that's not likely, then give ne a
guess about next week, if you will.

MR. BESHORE: Well, ny best guess is that | don't think
we'll finish tonorrow. But nmy guessing is a big wild card
variabl e, of course there is the cross-exam nation, which | am
really bad at predicting. But the testinobny, the statenent on
transportation is, I'mnot sure. At |east 20 pages and there
are 20 tables of charts of data. That's going to take a little
while to present in direct, and cross | don't know.

The second piece of producer-handler and the ot her
| oose ends is, you know, is nuch, much shorter. M best guess
is we're not going to get those things done tonmorrow, and that
they woul d be carrying over until next week, Monday.

JUDGE CLIFTON: Is it possible that before Monday is ended
you wi |l | have conpleted the presentation primarily of your case
in chief?

MR. BESHORE: | think that's very possible, quite likely,

ny best guess.
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JUDGE CLIFTON: Al right. Then, M. English, would you
come to the podiumand talk to us a little bit about what you
see for tonmorrow and Monday and the remai nder of next week?

MR. ENGLISH. Chip English. Thank you, your Honor.

And obvi ously we have been in sone conmunication with
M. Beshore and M. VMl ahos, and discussing these. W would be
prepared to start Mnday norning, start Monday norning with
Dr. Schiek as the first witness tal king about topic one, which
is 4b marketing.

If M. Beshore's guess is wong, | don't think we're
going to go tonorrow, only because we have been trying to get
it ready. W would be ready to start Monday norning.

Qoviously, if he's still going with the cost on Mnday norning,
we will adjust to that.

| don't have a whole roadmap yet that | will give when
we start, but | think | indicated |ast Friday before noon that
we do have a number of w tnesses obviously dairy farners al ways
have the right of way. Assum ng things work out, we have a
number of w tnesses who are | ooking to get on the stand next
week, and so we nmay end up chopping things up a little bit. W
don't want to, but we do have other w tnesses obviously to
di scuss disorderly marking. Then we do anticipate probably
t aki ng soneone out of order, the issue of shrinkage in extended
shelf life. And we have at |east three w tnesses, | think

maybe not nore than three wtness, to discuss that issue, who
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could be able to start md-afternoon Tuesday and nmostly need to
get done by cl ose of business Wdnesday.

And then we expect sonme other witnesses later in the
week, but we will be prepared to go forward starting Mnday
morning. And if we need to postpone it, obviously M. Beshore
we're not going to say we have to start Monday norning.

MR. BESHORE: And |I'minterested in who the other w tnesses
relating to topic one, orderly marketing, mght be besides
Dr. Schiek. | heard an elusion to a couple.

MR. ENGLI SH: W didn't have names attached to anyt hing,
and I will on Monday try to give you a roadmap W th, you know,
wth a nunber of witnesses. | think you can expect that there
w || be cheese manufacturers, | think you can expect there wl|
be CGass | processors to talk about the subject. But we will
certainly, along lines that you did, I will try to provide an
outline of the nunber of wtnesses on topics and their topic
areas. But you didn't give us nanmes, and | don't propose to
gi ve you nanes.

JUDCGE CLIFTON:. On, it's going to be so hard to dig up
their prior testinony.

MR ENGLISH Qurs will be consistent.

JUDGE CLI FTON:  Now, the other thing we need to be thinking
about is the fact that next Thursday and Friday we are in a
different location. So just renenber that. And be remenbering

to tell your wtnesses that. W expect to be, next Thursday
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and Friday, which are Cctober 22 and 23, at the Picadilly Inn
at the Airport. Al right. Are there any other announcenents
before we close for today? There are none. W go off record
at 4:34 p.m

(Wher eupon, the evening recess was taken.)

---000- - -
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COURT REPORTERS CERTI FI CATE
STATE OF CALI FORNTA )

SS.
COUNTY OF FRESNO )

I, MYRA A PISH hereby certify:

| ama duly qualified Certified Shorthand Reporter, in
the State of California, holder of Certificate Number CSR
11613, issued by the Court Reporters Board of California and
which is in full force and effect.

| amnot financially interested in this action and am
not a relative or enployee of any attorney of the parties, or
of any of the parties.

| amthe reporter that stenographically recorded the
testinony in the foregoing proceeding and the foregoing

transcript is a true record of the testinony given.

DATED: Novenber 4, 2015
FRESNO, CALI FORNI A

,\,\,\%@5@,

MYRA A. PISH, CSR
Certificate No. 11613
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