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FRI DAY, OCTOBER 9, 2015 - - MORNI NG SESSI ON

JUDGE CLIFTON: We're back on record. It is Cctober 9,
2015. It's a Friday, it's 9:00 in the norning, and we're in
Covis, California. M nane is Jill difton. [I'mthe
United States Admi nistrative Law Judge who is assigned to take
in evidence at this mlk hearing.

[''ma USDA enpl oyee and | would Iike now to take
appear ances of ny fellow USDA enpl oyees who are here at this
tine.

MR, FRANCIS: Good norning, WIlliamFrancis, F-R-A-N-C1I-S.
United States Departnent of Agriculture, Agricultural Mrketing
Service, I"'ma Dairy Mrketing Specialist.

M5. FRISIUS: Good norning, happy Friday. M nane is
Meredith Frisius, ME-RI-D-I-T-H, F-RI-S1-US, with the USDA
AVS Dairy Prograns.

M5. MAY: Good norning, Laurel May, L-A-URE-L, MA-Y,
USDA AMS Dairy Prograns, O der Fornulation D vision.

MR, MYKRANTZ: John Mykrantz J-O-H N, MY-K-R-A-NT-Z,
Agricul tural Econom st Pacific Northwest/Arizona Order, on
detail with Dairy Prograns.

MR. SCHAEFER. Henry Schaefer, HE-NRY, SCHAEFER
wth the Upper Mdwest MIk Marketing Order, Federal O der 30,
on detail with AVS Dairy Prograns.

MR HLL: I'mBrian HIl, B-RI-A-N HI-L-L, I'man

Attorney with the Ofice of General Counsel.
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M5. BECKER: Lauren Becker, L-A-U-R-E-N, B-E-CGK-E-R USDA
O fice of the General Counsel.

JUDGE CLIFTON: And now | would like to take those teans of
proponents and opponents.

MR, BESHORE: Good norning, Marvin Beshore. MA-RV-I-N
B-EESHORE, Attorney for the proponents of Proposal 1
California Dairy Institute, Dairy Farners of Anmerica, and
Land O Lakes.

MR, HOLLON:  Good norning, Elvin Hollon, E-L-V-1-N,
HOL-L-ON Dairy Farmers of Anerica, one of the proponents
of Proposal 1.

MR. VLAHOS: John VI ahos, Hanson Bridgett law firm wth
t he co-counsel for the proponents of Proposal Nunber 1,
J-OHN V-L-A-HOS. Hanson Bridgett is HA-NS-ON,
B-RI-DGET-T.

M5. QLI VER THOWSON: Good norning, Megan A iver Thonpson,
Megan is ME-GA-N |I'malso with the law firmof Hanson
Bridgett, and co-counsel for the proponents of
Proposal Number 1.

MR. SCHAD: Good norning, Dennis Schad, SSCGCHA-D, | work
for Land O Lakes.

MR, ENGLI SH: Good norning, your Honor. Chip English,
CGHI-P, ENGL-1-SH withthe law firmof Davis, Wight,
Tremai ne in Washington DC, on behalf of the Dairy Institute of

California. |I'mnot a nenber of the California Bar, but | have
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an office in San Francisco and |I'Il be there on the Bay
wat chi ng Fl eet Week this weekend.

MS. VULIN.  Ashley Wulin, AS-HL-EY, V-U-L-1-N, also wth
Davis, Wight, Tremaine, representing the Dairy Institute of
Cal'i fornia.

DR SCH EK: Good norning, WIliam Schiek, S-CGHI-E-K
Econom st with the Dairy Institute of California.

M5. KALDOR  Good norning, Rachel Kaldor, RA-CHE-L,
K-A-L-D-OR Executive Director of Dairy Institute of
Cali fornia.

MR, BLAUFUSS: Good norning, Rob Blaufuss, B-L-A-F-U S-S,
Dean Foods Conpany.

MR. DeJONG Good norning, James Dedong, J-A-ME-S,
De-J-ONG with HImar Cheese, a dairy farner-owned cheese,
whey, and m |k powders.

MR RAMREZ: Mguel Ramrez, MI-GUEL, RAMI-REZ
Associate Director of Economcs for the Leprino Foods, Denver,
Col or ado.

MR. VETNE: John Vetne, appearing for H | mar Cheese,
J-OHN V-EET-NE

MS. HANCOCK: Nicole Hancock with Stoel Rives, S-T-OE-L,
R-1-V-E-S, representing California Producer Handl ers
Associ ati on and Ponderosa Dairy.

MR LAI: Good norning, Victor Lai, V-I1-CGT-OR L-AI,

w th Producers Dairy Foods, a Menber of California Producer
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Handl er Associ ati on.

JUDGE CLIFTON: Now I would like other participants to
identify thensel ves. Even though they may not be associ at ed
wth a particul ar proposal.

M5. REED: Kristine Reed, K-R-1-S-T-1-NE, RE-E-D, Counse
for Select M|k Producers.

JUDGE CLIFTON: Is there anyone here this norning who
anticipates testifying today, in addition to M. Hollon? No
one identifies hinself at this tine.

| would like nowto go to prelimnary matters,
begi nning wi th announcenents and other prelimnary matters by
USDA enpl oyees.

M5. FRISIUS: Good norning, welcone to day 14, everyone.
['m Meredith Frisius and | work for the USDA. You can notify
nme if you want to testify and then | will be able to let the
Judge know. If you can provide me with a business card and one
to the court reporter, that would be great.

USDA is here to collect a record to look into the
promul gation of a California MIk Marketing Order. [|f anyone
in the audience would like to question a witness, please cone
and approach the m crophone to do so.

We are broadcasting this audio feed and this can be
found at tinyurl.com cam | khearing. W have a court reporter
here to do, to record official transcripts, and they will be

avai | abl e approxi mately two weeks after the end of each hearing
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week.

Exhi bits are nunbered in order that, in the order that
they are presented. Wen you conme, please provide ne with
three copies, and one for the court reporter, one for the
Judge. Additional copies will be distributed and found at the
back of the room

As al ways, refreshnents and food are also in the back.
And yesterday we ended, or the day concluded with Elvin Hollon
wor ki ng through his testinmony. Today he will continue that
and potentially begin cross-exam nation.

JUDGE CLI FTON: Excellent. Thank you. CQur tine table
today is to stop no later than twelve noon. W wll next go on
record next Wednesday at 9:00 in the norning.

Wul d there be any other prelimnary matters that
anyone el se has? | don't see anyone indicating. | do want to
read into the record the docket nunber in brackets, [AQ, that
Is a designation the Hearing Clerk for the United States
Departnment of Agriculture uses for agreenents and orders cases,
of which this is one. The docket nunber is 15-0071

Al'l right. Then, M. Hollon may come back to the
W tness stand and M. Beshore you may proceed.

M. Hollon, you remain sworn, but | would |ike you
again to state and spell your nane.

MR HOLLON  Elvin, E-L-V-I-N. Hollon, HOL-L-ON.

MR. BESHORE: Good norning, M. Hollon, your Honor.
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MR. HOLLON:  Good nor ni ng.
DI RECT EXAM NATI ON
BY MR BESHORE:

Q Before we ask you to resume your prepared statenent,
whi ch you will pick up at page 28, there are two | oose ends
fromthe earlier part of the statenent that | would like to
pi ck up and take care of.

So woul d you go to page 6, first. Are there sone
colum references that need to be corrected on page 67?
A, There are.
On page 6, under the subheadi ng;
D. Pooling Incentives and disincentives, fifth |ine
down.

Q First paragraph?

A, First paragraph, fifth line down, that sentence begins,
or that line begins: July 2015, Colums -- and currently reads
L, M N, and it should read K, L, and M

Q Ckay. Thank you. And then would you turn to page 13?

JUDGE CLI FTON: Before you go there, I amgoing to ask that
Ms. Frisius mark the record copies of Exhibit 63 accordingly.
So on page 6, instead of L, M and N, those will be stricken,
and K, L, and Minserted.
MR, BESHORE: Thank you, your Honor.
BY MR BESHORE:
Q Wuld you turn then to page 13 of Exhibit 63,
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M. Hollon?
A. Page 13?
Q Ckay.
A The --

Q Is there, did we find that sonme unidentified gremin
del eted part of the text of the | anguage recitations on that
page?

A, That may well be true.

Q ay.

A At least the deletion part. The |anguage referenced
as, the first language reference at the top third of the page
reads:

c. Aplant that is |located in the marketing area,
whi ch during the nonth receives mlk froma
producer |ocated in the marketing area.

And in addition, the words should be added:
or froma Cooperative marketing the mlk of a
producer |ocated in the marketing area, pursuant
to Section 1051.9(c).

Q And that would, with the addition of that |anguage, it
will read as it appears in the Notice of Hearing at page 47211
and over into 47212 of the Federal Register, correct?

A. Correct.

Q And is essentially the identical |anguage not included
inc.(1l) of the second specific textual proposal on page 13?

A. That is true. On page 13, the |lower |anguage cite

currently reads:
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(c)(1) A plant located in Churchill County,
Nevada -- strike the word that, insert the words

whi ch during the month -- now back to the regular

| anguage -- receives mlk from-- insert the word
producers -- back to the regular |anguage -- in
Churchill County or in the narketing area -- and
now add the words -- or froma Cooperative
marketing the m |k of a producer located in the
mar keting area or in Churchill County, pursuant to

Section 1051.9(c).

Q Ckay.

JUDGE CLI FTON: Now, before you go on, Ms. Frisius, wth
the hel p of the proposed | anguage in the Federal Register at
pages 47211 and 47212, do you believe you can conpl ete that
W thout M. Beshore reading it again?

M5. FRISIUS: Yes.

JUDGE CLI FTON: Yes is the answer.

Now, | do note one little difference between the
proposed | anguage and the Federal Register, and that we have
here on page 47212 of the Federal Register, which is Exhibit 1,
wth regard to the part that becane (c)(1), the Federa
Regi ster refers to "from producers located in Churchil
County. "

Page 13 of the testinony just says "from producers in
Churchill County."™ | think they nean exactly the sane, but |
would Ii ke M. Beshore, for you to opt which you prefer

MR, BESHORE: We'Il go with the Federal Register |anguage.
It's perhaps redundant, but it is absolutely clear

JUDGE CLIFTON: | agree, so Ms. Frisius, that woul d be one
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addi tional change to the text on page 13 of the testinony. You
really are just adding a word, "l ocated".

MR. BESHORE: Yes, thank you, your Honor.

JUDGE CLIFTON: You're welconme. Now, there's not nmuch room
for her to wite on this, how should we handl e that?

M5. FRISIUS: Can | type a version and print it and then
have that, and have a little note saying "see corrections?" |
don't know how - -

JUDGE CLIFTON: O turn to the backside of this page,
indicate with an arrow that you are adding it to the backside
of the page. Then we have to renenber to scan both sides, and
that's the only part of this exhibit that would require that.

M5. FRISIUS: | can put a sticky note to identify the page.

JUDGE CLIFTON: Al right. | like that better than you
addi ng a page, just working with what they have got and sonmehow
finding a way to wite it out. And | believe you were chosen
because you have the very best handwiting.

M5. FRISIUS: Hopefully that's true.

JUDGE CLI FTON: She says hopefully that's true.

All right. M. Beshore?
BY MR BESHORE:
Q Thank you. Now, M. Hollon, would you proceed with
your testinony in Exhibit 63, beginning at the top of page 28?2
A C. Adoption of Multiple Conponent Pricing Plans.
Since the early days of Federal Orders in the 1930's,
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producers were paid, and handlers were billed, on the basis of
skimm |k and fat produced/purchased. But since the |ate
1980's, nultiple conmponent pricing (MCP) of mlk have been used
in the FMMO system and it has becone the predom nant system of
pri cing.

Ceneral ly, the adoption of MCP in an Order, serves to
i nprove the price signals to producers and processors. Both
parties pay or receive a price nore targeted to their
production and processing requirements. Wiile four of the
existing ten orders still use some type of skinffat-oriented
pricing, the majority of all FMMOregulated mlk is priced on
an MCP basis (as is mlk regulated under the current California
M Ik Marketing system.

In 2013, 86 percent of the 132 billion pounds of
producer m |k under FMMO regul ati on was subject to an MCP plan
by which dairy farmers are paid for the val uable solids content
of farmmlk -- butterfat, protein, and other nonfat solids.
The nmove froma fat/skimto an MCP in Federal Order pricing was
a sea change in producer and handler relations, changing a
system woul d have been in place for literally decades, if not
nore than a century in nost narkets.

JUDGE CLIFTON: | would just like to interject an
instruction for the court reporter, it's fine the way
M. Hollon read it, but watch for the punctuation on page 28

when you type it. You will see that in the second paragraph of
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that page there's a forward slash in between the word skim and
the phrase fat-oriented pricing, and in the third paragraph you
Wl see that there's a forward slash in between the word fat
and the word skim M. Hollon, you nay resune.

MR HOLLON:  MCP was first included in a FMMO program
following a 1986 hearing for the Geat Basin O der.

JUDGE CLI FTON: Now, that sentence as you read it neans
exactly what is witten, but what is witten is slightly
different. You used the word "included" and the typing says
"introduced.” 1'd just like a preference which would you |ike
the testinony to read?

MR HOLLON: |'Il re-read the sentence.

MCP was first introduced in the FVMO program fol | ow ng
a 1986 hearing for the G eat Basin Order. (53 Fed. Reg. 686
(1988).) In the follow ng years, MCP was adopted for the
Md-Atlantic Market (56 Fed. Reg. 57850 (1991)), the Onhio and
I ndi ana Markets (58 Fed. Reg. 33347 (1993)), the Pacific
Nort hwest and |daho Markets, (59 Fed. Reg. 8546 (1994)), five
of the upper M dwest Markets, (60 Fed. Reg. 41833 (1995)) and
the Southern M chigan Market, (60 Fed. Reg. 43066 (1995)).
The Federal M|k Marketing O der Reform Decision provided a
uni form protein-based MCP plan for all seven markets outside
of the Southeast and Arizona (64 Fed. Reg. 16026, 16015
(1999).)

MCP plans are nmarkedly different fromthe specifics of
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a traditional skimfat payment plans. The follow ng three
exanpl es involving two different orders and the Reform Deci sion
hi ghlight both the differences as well as the benefits
resulting fromthe changes. First, in a 1994 decision nade for
the Pacific Northwest and Sout hwestern |daho, Eastern O egon
Orders, the pricing basis was shifted fromskinmfat to a
conponent basis, but the actual conmponents choice in the two
si de-by-side orders were not identical. "Under the Pacific
Nort hwest Order, the conponents to be priced will be nonfat
mlk solids and butterfat. Under the Southwestern
| daho- Eastern Oregon Order the conponents to be priced will be
protein and butterfat.” (59 Fed. Reg. 8546, 8547 (1994).)
Second, just one year later, in 1995, five of the

existing Orders in the Upper M dwest region (Oders 30, 65, 68,
76 and 79) adopted an MCP systemthat replaced the
| ong-standi ng skinmfat method for paying producers. Notably,
t he choice of component alternatives was not identical to the
1994 deci sion for the Idaho/ Oregon/ Washi ngton narkets. Rather,
t hese upper M dwestern orders determ ned that "[p]roducers
woul d be paid on the basis of the pounds of butterfat, protein,
and ot her solids, (solids -- should read, solids-not-fat other
than protein) in their mlk..."

JUDGE CLIFTON: 1'mgoing to interrupt right there,
M. Hollon, when you read the phrase just before you expl ai ned

solids-not-fat, you left out a word. So could you pl ease, |
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hate to have you do it, but start again the sentence begi nning
with rather. And also, you referred to Upper M dwestern
Oders, so | think it would be good to start with "rather.”

MR, HOLLON: Rather, these Upper M dwest Orders determ ned
that "[p]roducers would be paid on the basis of the pounds of
butterfat, protein, and other nonfat solids (solids-no-fat
other than protein) intheir mlk..." (60 Fed. Reg. 41833,
41834 (1995).) Further, the variations in MCP plans were noted
in the decision to which these changes were nade, as follows:

JUDGE CLI FTON: And before you do that quote, |I'mgoing to
instruct Ms. Frisius on the record copies, on the page 29 of
Exhibit 63, toinsert a "T" in the mddle of the page so that
the phrase that M. Hollon has pointed out to us will read on
the record copy solids-not-fat. Thank you.

M. Hollon, you may proceed.

MR, HOLLON: The following is a quote fromthe decision:
The nul ti pl e conponent pricing plans considered
thus far for inclusion in Federal MIk Oders have
been devel oped and proposed by the industry
participants in the affected marketing areas. The
pl ans have tended to be nodified fromone
proceeding to the next, with i deas about the nost

appropriate provisions evolving as tine goes on,
and to reflect individual marketing conditions.

Unli ke the multiple conponent pricing plans
adopted previously in other Federal MIk Marketing
Orders, this decision recoomends the adoption of a
pricing plan for mlk based on three conponents,
rat her than two.

(ID at 41838.)
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Lastly, in the Federal Order Reform decision of 1999,
several key changes were nade that unified rather than
di versified the conponent pricing provisions. MCP provisions
were adopted for six of the ten currently remaining reforned
orders, with the difference being inclusion of a somatic cel
prem uni deducti on conponent in four of those six orders.

Reading a cite froma hearing record:

Under this final rule, producers in nost Federal
Orders will be paid on a multiple conponent basis

BY MR BESHORE:

Q M. Hollon, just begin the quote again. You m ssed a
wor d.

A Ckay.

Q Take your tinmne.

A
Under this final rule, producers in nost Federal
O der markets will be paid on a nultiple conponent
basis since the basic fornula price replacenent is
based on individual mlk conponent prices.
Producers will be paid for the pounds of
butterfat, pounds of protein, pounds of other
solids, a per hundredwei ght price known as the
producer price differential, and a per
hundr edwei ght somatic cell adjustnent. The
producer price differential returns to producers
their pro rata share of the proceeds of the
classified pricing system The butterfat,
protein, and other solids prices paid to producers
will be the same as the prices for those
conponents announced for Class Il use regardl ess
of the utilization of the mlk. Handler
obligations and producer paynments under the
Federal Orders that do not provide for conponent
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conputed fromthese conponent prices.
(64 Fed. Reg. 16026, 16105 (1999).)

Thi s decision collected various MCP plans formul ated by
the Secretary considered to be a superior alternative for all
markets that utilized an MCP plan at that time. |In fornulating
that alternative, the Secretary provided the follow ng
reasoning: "The forrmulas are relatively sinple to use and can
be applied uniformy. The fornulas are transparent and the
CGass Il and Cass IV formul as meet the sound economi cs
criterion.” (64 Fed. Reg. 16026, 16096-16097 (1999).) The
basi ¢ product price formulas were, and renain the sanme, for al
markets. Further, the price values of the fornmulas are all
derived fromnational, rather than regional, prices. 1In the
MCP markets, the price fornulas play out in the formof an
i ndi vi dual conponent values -- start that sentence over again.
In the MCP markets, the price formulas play out in the form of
i ndi vi dual conponent values, while in skinmfat markets, they
play out in the formof butterfat and skimvalues. Al of the
orders (both MCP and skim fat) calculate all prices in the same
basic formula constructs.

D. Devel opnent of Transportation Programs to Meet
Mar ket Needs

The devel opnent of transportation prograns in the FMVO
system al so provi des an exanpl e of the type of variation that

can exist fromorder to order in terns of inplenentation
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change, and significance.

The transportation credit prograns were a result of the
1985 Farm Bi |l I, which allowed market-w de service prograns to
be inplemented in the Orders, if justified by a hearing.
Transportation credit progranms are currently present in Oders
5 7, and 30 to address the specific needs of procuring both
| ocal and supplenental mlk for the market by allow ng partia
recovery of transportation costs. The Order 30 nodel has been
unchanged since inplenmentation, while the Order 5 and 7 nodel
have been nodified several tines in response to changi ng market
condi ti ons.

The transportation credit provisions in Orders 5, 7,

and 30 are simlar in that they are all transaction-based,
m | eage- based, and subject to audits. They differ markedly,
however, in how they are funded and what m |k qualified for
paynment. In particular, the Oder 30 provisions are funded
fromthe blend pool, while the Order 5 and 7 provisions are
funded via an assessnent on Cl ass | pounds.

Interestingly, the first transportation programafter
the 1985 Farm Bill was authorized by the 1988 decision in the
(pre- FMMO Reform deci sion) Texas M|k Marketing Area. That
programwas not included in the (post-FWMO Reform Deci sion)
Sout hwest Order. Unlike the existing transportation credit
progranms that are currently in place in Orders 5, 7, and 30,

which assist in getting mlk supplies to the market, this
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deci sion assisted in nmoving surplus mlk out of the market.

The 1988 Texas Order Decision reversed the USDA m ndset
wth regard to market-w de service paynents for transportation
assi stance and granted themfor dealing with surplus mlKk
suppl i es.

Reading a citation fromthat -- not a citation, a

sentence fromthat decision

Q Quotation.
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M. Hollon,

Quot ation, there we go.

This final decision would provide transportation
credits to handlers for hauling excess producer

m |k to nonpool plants |ocated outside the state
of Texas. The credits would represent a partia
rei mbursement of hauling costs fromthe Oder's
mar ket -wi de pool. Such credits would apply during
t he nonths of March through June and the |ast half
of Decenber, and would be limted to mlk going
into Class Il and Cass IIl uses. The credits
woul d be conputed at a rate of 2.4 cents per ten
mles. Credits would be limted to handl ers who
transfer mlk fromplants |located in Zone 1 of the
marketing area, while credit on mlk is noved
directly fromfarms to nonpool plants would be
[imted to mlk produced in Northern Texas and
Sout hern Okl ahoma. Handl ers woul d al so receive a
credit to recogni ze costs associated w th hauling
mlk fromhigher to | ower prices areas. The
anmount of mlk to which transportation credits
apply, would be reduced to the extent that a
handl er or affiliate of a handler caused mlk from
outside the state of Texas to be received from
plants in the marketing area.

(53 Fed. Reg. 36321, (1988).)
JUDGE CLI FTON: Before you go to the next quotation,

in the, we're on page 32 of Exhibit 63, and in the

next to the last line of that first paragraph you have quoted,
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if what is shown there says the handler rather than a handl er,
woul d you prefer that your testinony say the handl er?

Ch, it's both ways in that sentence. 1'd just ask you,
since this is a direct quote, I'd just ask you to read again
the | ast sentence of that first quotation on page 32.

MR, HOLLON:
The amount of mlk to which transportation credits
apply woul d be reduced to the extent that a
handl er were affiliate of the handler caused mlk
fromoutside the state of Texas to be received in
plants in the marketing area.
BY MR BESHORE:
Q Continue with the second quoted material then, please.
A
There are a nunber of significant differences that
di stinguish the Texas situation fromthat
described in the decision denying the issuance of
such credits for the several Southeastern markets.
Primary differences, or the geographical
[imtation of the proposal, and the fact that the
reserve ml|k supplies for other markets are
general |y processed at El Paso, Texas and do not
di spl ace Texas Order producer mlk at plants in
the maj or production areas of Northern Texas and
Sout hern Ckl ahona.
(53 Fed. Reg. 36321 (1988).)

This decision is notable because it inplemented a new
practice. A transportation credit concept that had been
recently denied in the Southeastern borders, but there was
determ ned to expressly nmeet market needs, market data and
testinmony in the Texas order.

One year prior, in 1987, several proposals regarding a
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transportation -- no, start over.

One year prior, in 1987, several proposals regarding
transportation prograns were made wth regard to the
Sout heastern orders. (52 Fed. Reg. 15951 (1987).) Two of the
proposals were to provide transportati on assistance for
transporting mlk supplies into the narket, and for
transporting surplus mlk out of the market. The hearing on
t hese proposals was termnated with no decision. Later in the
1990's, USDA allowed transportation credits for procuring
suppl emental mlk supplies to the Sout heastern market as the

proposals were refined to match unique and specific market

needs.
E. Modernizing the FMMO Systemin Federal Order Reform
The Federal Order Reformdecision was clearly a status
quo altering decision. In one decision, the nunber of orders

was reduced from31l to 11 and nultiple nodifications were made
to the remaining orders. The differential pricing surface was
altered across the country, the price discovery system was
changed fromone drawn froma conpetitive survey to a
product-formul a basis, product classification definitions were
changed, transportation credit systenms were nodified, pooling
provi sions were altered, and producer paynent mnethodol ogies
were restructured into basically two methods driven by the sane
set of formulas and based on nationally-derived prices. Many

provi sions were nmade uniformthrough, "Part 1000," --
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JUDGE CLI FTON: Start that sentence again, please.

MR, HOLLON: However, nany provisions were made nore
uni formthrough "Part 1000," in which many conponents of O der
provi sions were declared the sane for all orders. Definitions,
price formulas, and price discovery nethodol ogies were a few of
the features that were made uniform

If we were to review every FMMO hearing over time, we

woul d find that nost hearings are about a short list of simlar
topics. Common are the decisions that nodify performance
st andards, adjust an existing paynent anount, or make a change
to a boundary, but there are also clear-cut exanples of
significant policy shifts, such as elimnating the type of
order, (e.g., the individual handler pool), making significant
changes to a handler definition (e.g., the definition of
producer-handler), inplenenting an entirely new producer
paynment schenme with many subtle differences but very conmon
underlying principles (e.g., MCP plans), and transportation
assi stance progranms that nodify the pricing surface but not the
differential surface itself. The FMMO Ref orm Deci sion made
substantial changes to the existing systemand standardi zed
many key foundational provisions and principles that are common
to all orders. The FMMO Reform Decision, thus |ocated a
foundation that was national in scope while, at the same tineg,
allowing for more unique provisions tailored to individua

mar ket s.
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F. Concl usion

These exanpl es show that the Secretary has a history of
maki ng decisions that alter the status quo, sonme of which have
been adopted as witten, and sone have been tested in courts.
Therefore, the fact that some of the concepts offered in the
Cooperatives' proposal nay become the next status quo altering
deci si on shoul d not weigh against their adoption, especially in
the face of the supporting data submtted by the Cooperatives
inthis hearing. The AAMA provides many tools --

JUDGE CLIFTON: Start again on that sentence.

MR, HOLLON:  The AMAA provi des many tools and great
flexibility for fashioning the pooling terns of the M|k Market
Order. It does not prescribe the rules for defining who is in
and who is out of the market-w de pool, that is left up to the
hearing process. The proposed California order provisions for
pool i ng, although different from pooling provisions in other
FMMO s, are designed to neet the narketplace, just as
provi sions for handl er pooling, component pricing,
transportation, and many other previously unutilized provisions
have evol ved over the years to address changes in the
mar ket pl ace and thus, becone part of the Federal Order system
t oday.

BY MR BESHORE:
Q Thank you, M. Hollon that conpletes your prepared

testinmony, | have just one question to ask you in addition
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This second statenent you have made for this hearing is
addressed to the pooling issues with the proposal of the new
Federal M|k Marketing Order, and as happened, your testinony
has been divided over two days. And in conclusion, | just want
to ask if you would like to sort of sumup the position of the
proponents of Proposal Number 1 with respect to so-called
inclusive pooling. Wiy is it inportant and a part of this
proposal ?

A, That woul d be hel pful.

The producer interest that the Cooperatives represent
went to experience those national class values. W have heard
fromproducers earlier in the week -- was it this week? O
perhaps earlier |ast week, and they uniformy expressed their
opi nion on that. They recognize that those values are there
and that they aren't sharing in them And they have concl uded
that the next possible alternative step to do that is to
request a Federal Order.

And enbodied in that, in order to achieve those val ues,
t he pooling proposed that we have proposed are essential. And
in our study of the existing proposals, perhaps the only
alternative that would insure that.

Depool i ng defeats the purpose of capturing those
values. In addition to that, the California market
configuration with the presence of quota, and with the presence

of extrenmely high Class IIl utilization and extrenely Cass IV
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utilization, creates a unique situation that offers actually
greater incentives to depool than in any other order.

And so, and when that happens, the anount of mlk that
flips out of the pool would have a bigger inpact on pricing

than it does in the other orders that offer that. So with

those two thoughts, | think that franes our broad perspective.
Q Thank you very nuch. | have no further questions for
M. Hollon. | would nove adm ssion of Exhibit 63 and 64.

JUDGE CLI FTON: Let's start with the adm ssion of the
exhibits. M. Becker?

MS. BECKER  Lauren Becker, USDA.

W noted two very mnor corrections that we m ght want
to make before we admt this.

JUDGE CLIFTON: Al right.

MS. BECKER  The first is on page 5, the fourth line down
reads: 78 times dass IVis higher." 1 believe that shoul d be
d ass 4b.

MR HOLLON:  Are you on --

M5. BECKER |'mon your testinony, Exhibit 63, page 5,
fifth line down fromthe top.

MR HOLLON: | think that that is correct that 92 tines 4b
is higher, but I would need to --

JUDGE CLIFTON: Wiit, take a look at it again.

M5. BECKER |'msorry, earlier in the sentence it says, 78

times, d ass 4.
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MR, HOLLON:  Oh, oh, okay, I'msorry, yes that should be
d ass 4b.

M5. BECKER And the only other thing is on page 28 of your
testinmony, at the very bottomof the page, | believe there is a
t ypographical error. The very last citation to the Federal
Regi ster reads 16026, and | believe it should read 16105. And
that citation appears again on page 30 as correctly as 16105.

MR. BESHORE: Thank you.

JUDGE CLI FTON: Those are not small, those are big. Thank
you so nuch, Ms. Becker. M. Beshore, do you agree with those
changes now that you have had a chance to | ook at what
Ms. Becker proposes?

MR, BESHORE: | do.

JUDGE CLIFTON: Then I'mgoing to ask, Ms. Frisius, on the
record copies of Exhibit 63, on page 5, fourth line down, to
insert as best you can the small letter (b) after the Arabic
numeral 4, so that that phrase wll read 78 tinmes, Class 4b is
hi gher.

Then 1'mgoing to ask Ms. Frisius, on page 28, | would
like you to strike 16015 and insert 16105. Now, with regard to
Exhibit 63, the testinony. Does anyone wi sh to question the
W t ness before you determ ne whether you have any objection to
it being admtted into evidence? There's no one. |s there any
objection to the adm ssion into evidence of Exhibit 63? There

is none. Exhibit 63 is admtted into evidence.
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(Thereafter, Exhibit 63 was
received into evidence.)

JUDGE CLI FTON: 64. Does anyone wi sh to question
M. Hol I on about Exhibit 64 before you determ ne whether you
have any objection to its being admtted? There is no one. |Is
there any objection to the adm ssion into evidence of
Exhibit 64? There is none. Exhibit 64 is admtted into
evi dence.

(Thereafter, Exhibit 64 was
received into evidence.)

JUDCGE CLIFTON: | have a question for M. Hollon and
don't know whet her counsel wants himto field this question or
not, but | want to know why the word "inclusive" is regarded as
adequately descriptive of what you want? Wy does that word --
why is the neaning of that word hel pful in people understanding
what m |k goes into the pool ?

MR HOLLON. | think it sinply inplies that it includes
all.

JUDGE CLIFTON: Al right. What other questions are there
for M. Hollon, and do you want a short break before you do the
cross-exam nation? W could have a short break if anyone needs
it. There's kind of an indication it mght be a good idea.
Let's take ten mnutes. Please be back and ready to go at
10: 05.

(Wher eupon, a break was taken.)
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JUDGE CLIFTON: We're back on record at 10:07. Wwo will be

the next to question M. Hollon? M. English?
CRCSS- EXAM NATI ON

BY MR ENGLI SH.

Q Chip English.

Good norning, M. Hollon.

A. Good norning, M. English. | trust we will enjoy the
next five to ten mnutes of our interchange.

Q You mght enjoy the first five.

A.  That was what | antici pat ed.

Q Soin that spirit, let's maybe start with what | think,
if | understand correctly, mght be sone easy things.

Looking at Exhibit 63, and then conparing it to

M. Beshore's statenent in response to the Departnent's
questions about sort of a roadmap, you have testimony in this
statement about pooling that, as | read it, discusses
producer-handl ers but sort in the context of policy changes.

A Wuld it be easier if | said that we'll have testinony
on producer-handl ers in another wtness?

Q Yes.

A And it would be easier if | said we will the testinony
about, help me out, you know what |'mgoing to say.

Q Transportation?

A.  Transportation, no, that wasn't the one.

Q Ckay.
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A Partially-regul ated handl ers.

Q So partially-regulated handlers will be sonething |
should talk to sonebody el se about ?

A, No, but not now.

Q Al right. Well, that is very helpful and that is sort
of the direction | was going in. And as | said, that was sort
of the enjoyable part of this. And, actually, again, a
separate issue, |I'mcertainly not looking to interrupt the flow
of this, but when we first conversed during this proceeding, we
had a conversation about Exhibit 20 and some corrections at
sonme point that you would likely make to Exhibit 20. And, in
fact, | think your Honor even indicated that when that happened
we would create a sort of a 20(a). Is that also going to
happen at a later date?

A. It is. That research has been done, those corrections
have been nmade, but there were other pressing matters between
then and now.

Q Al right. D d you happen to bring up, there was sone
di scussion with your counsel, the CDFA, Exhibit 617?

A | didnot. | have a copy in ny bag if you want to keep
t hat one.

JUDGE CLIFTON: Well, | think you should have yours,

M. Beshore, and M. Hollon should get his.
BY MR ENGLI SH.

Q If you could also have in front of you your Exhibit 64,
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and it's Table 5(c)(1) for instance.

A Ckay.

Q So Table 5(c)(1) is the Table, Cooperatives' Table
5(c)(1) blend price estimate cal culation using CSO, California
State Order, utilization, correct?

A. Correct.

Q So for Colum H, for CSO blend --

A. Correct.
Q ~-- and if you said this during your testimony in
response to M. Beshore, maybe | mssed it. |s that at test or

is that at 3.5/8.7?

A It is at 3.5/8.7.

Q And so only for FMMO blend that's what it is?

A. No, FMMO blend woul d be at 3.5 and 8.5, whatever the
Federal Order standard is.

Q Gkay. So the two are not exactly conparabl e?

A. They are not exactly conparable. And there's a
di fference of about 2 cents per hundredwei ght that actually
would be in ny favor if | put it in there.

Q ay. In your favor, neaning the Federal O der blend
woul d be higher and therefore, the difference would be altered,
correct?

A, Correct.

Q Now, even as M. Beshore asked you about the fact that

you have been up twice, I"'mcertainly hoping not to repeat, and
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not | ooking to repeat, segnents fromthe first time. So with
that in mnd, we had a discussion, |engthy -- whatever you want
tocall it -- a discussion |ast week with respect to your views
about the pricing surface, correct?

A Yes.

Q And that, in essence, and | can summarize, and if | get
it wong please correct me, that, in essence, relied either on
Federal Order Reformor the changes that have been nade since
Federal Order Reformthat the Class 1 price surface is the
appropriate nethod for pricing in California today, correct?

A, Correct.

Q And simlarly, that the existing Federal O ders of
Federal Order price fornula for Class IIl Cass |V, and by
extension Cass Il, are correct, and are the ones you used for
this purpose, correct?

A. Correct.

Q So to the extent we have a di sagreenent about that
price surface, that mght inpact the absolute |evel, but I
think you are probably going to say, it doesn't inpact the
ultimate conclusions you are going to nmake?

JUDGE CLI FTON: Can you be nore specific about where you
m ght have a di sagreenent ?

MR ENGISH Well, I was hoping -- | think we, | think
have said, your Honor, that Class |I differentials have to be

proved and have to be current. | think we have said the C ass
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[l and Cass IV formul as have to be proved and have to be
current, and would not rely on the existing system and | think
It's our conclusion, | think as indicated fromsone of the
data, that those prices would likely be |ower than the Federa
Order prices that exist today in the system

JUDGE CLIFTON: | see. So you are asking himthat even if
you were right about that, that would not change his overal
vision for this California O der?

MR ENGLI SH:  Yes.

JUDGE CLI FTON:  You may answer, M. Hollon.

MR, HOLLON:  First let me say we also will have another
wtness that will deal wth pricing, but thisis, I'm
interpreting this as not a nunbers question, but | wuld say a
policy question between our two views?

BY. MR ENGLI SH
Yes.
Is that fair?

Yes.

> O > O

Then yes, we do support the national pricing grid as
you have just described it, and those prices were used in all
of these calculations. And to the extent that, you know, you
woul d use the different pricing grid as you suggested, you
woul d get different nunbers, quite likely | ower nunbers, and
that would, | don't know what those nunbers woul d be or what

they would I ook Iike, but I think the conclusions we woul d draw
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woul d still be to support our pooling provisions, but | can't
say for certain wthout obviously seeing what your nunbers are.

Q Gkay. Now, in Exhibit 64 and in your calculations in
Exhibit 64, to the extent that your proposal at |east as
drafted does not presently deal with exenpt quota, and to the
extent that your proposal would, by the nature of Federa
Order, pool mlk fromout-of-state that presently, as we heard
from M. Shippel houte yesterday, it is on the reports it goes
in and then it comes out, right?

A, That's the way | understand it, also.

Q That did you, in preparing Exhibit 64, take into
consideration the inpacts on the pool and the overbase price of
that Class | volune being in the pool when it is presently not
in the pool?

A W did not. W used the utilizations as published
based on the total solids tables.

Q So recognizing that you are tal king about a change in
policy, let's at |least explore what the policy to date has been
in the Federal Orders, in particular with respect to pooling,
and then the flip side of that, how it affects depooling?
Wul d you agree that as Federal Orders are presently
constructed, they are designed to permt farners, whether or
not they actually serve the Class | market, but if they stand
ready, willingly and able to serve the Cass | market, to share

in the ass | proceeds, the higher dollars in the Class |, for
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t he pool ?

A.  That would be through the function of market-w de
pooling, and | would agree with that.

Q And for that purpose, Federal Oders |ook to what the
reasonabl e reserve supply would be for the market, correct?

A, For the purpose of market-w de pooling?

Q Yes, in order to determne, for instance, perfornmance
st andar ds?

A. | think that market-w de pooling was designed as a
price |level inpact.

Q But in determning pooling in order to determ ne what
volume of mlk is necessary or just |looked at in ternms of for
sharing in those proceeds, has the termreserve supply been
used by the narket?

A I'mnot sure that | recall that. | understand the
concept of reserve supply.

Q What is the concept of reserve supply?

A, Having mlk that may be available to neet a demand when
it's demanded, and the available for the market if it's not
demanded, and sharing in the pool val ues.

Q And didn't you use the term"reasonabl e reserve supply”
yesterday with respect to the diversion discussion?

A | did.

Q kay. So what is your definition of a reasonable

reserve supply, since you used the tern?

2826

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XIV Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

A I think in that, first of all, let's see where it's at.

Q Sure. Please. If it helps, | see it on page 21, but
it may be discussed el sewhere.

A, On page 21.

Q | see the phrase "reserve mlk supply" on page 21, that
may or may not be the right place. I'mnot trying to msdirect
you?

A, So we choose this nmeasure as the best choice to
denonstrate a need for reserve mlk supply in the California
mar ket ?

Q Yes. I'msorry.

A.  CGo ahead finish what you need.

JUDGE CLI FTON: Actually, we need to keep sonme sound com ng
so that they can check.
MR. ENGLI SH: And | appreciate what she's doing is very
inportant, and the only thing is I'"'mmssing the answers --
JUDGE CLI FTON:  Could you, M. English, for now, nove the
podi um until you are just in front of Ms. Becker. Thank you
MR, ENGISH | have lost ny place.
MR HOLLON: | understand your concerns. W were on page
21.
BY MR ENGLI SH.
Q Right.
A, And you pointed out the sentence "we choose this

nmeasure as the best choice to denonstrate a reserve mlk
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supplies in the California market."

Q Yes.

A, That would be mlk supplies that could be used to
suppl ement the C ass | market when needed.

Q kay. Now, so what is your definition of what woul d be
an adequate reserve supply for the California market?

A Wll, | don't have the nunber, if that's the question.

Q Ckay.

A. And again, it would be, you know, mlk to serve that
mar ket when needed, and avail abl e when needed.

Q Ckay. Wuld you agree that a 50 percent diversion in
the, for a market that has a Class | utilization of ten percent
woul d be high relative to any other Federal Order with the
utilization simlar to that?

A Wth regard to that question, the answer woul d be yes.
But wth regard to this instance, there's a difference, this
instance were Class -- first of all, our proposal would only
allow a supply plant to be outside the narket, and this refers
to the qualifications for that supply plant outside its |ocated
outside the market. And | think based on our proposals, your
clients and ours, is perhaps not a need for outside the narket
reserve supplies. However, orders don't allow you to do that
by feat. You can't just say no mlk from outside the market
can cone in, but you can establish standards for outside of the

mar ket that don't necessarily match inside. For exanple, in
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Order 30, 32, 33, there's a certain class of supply plants that
can only performbased on transferring mlk as opposed to
di versions. So we are choosing to apply this standard to the
supply plants, and again the supply plants would only be
out si de the market.

Q I'lIl come back to that issue.

So given sort of existing pooling issues, and let's use
t he post-Federal O der Reformdiscussion in a nunber of
hearings with respect to performance standards and pool i ng.
Let's go over what happened and why.

Post - Federal Order Reform for various reasons, having
to do wth price surface and advanced pricing, and you can nane
other things if you wish, but the bottomline that what started
happeni ng after Federal Order Reformis, you woul d have
situations where entities with Cass IIl and IV mlk, would
pool their mlk on the existing Federal Orders during nonths
when they could draw fromthe pool, correct?

A Yes.

Q And when, because of pricing issues, such as the
Cass Il price being above the blend price, they would then
wthdraw their mlk fromthe pool so that they wouldn't have to
make that contribution to the pool, correct?

A That happened. | would say ny recollection of those
was that that mlk was attached to the pool, and that was not,

as that was the primary reason for nost of those hearings, was
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that there was mlk attached that was not performng the
mar ket, not performng for the market.

Q The evidence that it wasn't performng for the market
was that it withdrew fromthe market when the price was such
that they had to make a contribution to the pool, correct?

A.  Again, those hearings were awhile back, but ny
recol | ection was that the records denonstrated the mlk was
distant and rarely if ever served the market, California mlk
in Oder 30.

Q W'Ill talk about that separately, that's a slightly
di fferent issue.

A, But | don't know that | conpletely consider that
separate or ldaho mlk in Oder 30, or Kansas mlk in Order 33
those i ssues were where performance standards were crafted to
meet individual market needs.

Q D d you participate in a number of those proceedi ngs?

A | did.

Q Do you remenber that there were two proceedings in the
Upper M dwest, one in around 2001 and the other in 2004?

A, Cenerally, yes.

JUDGE CLI FTON: Let's go off record for a nmoment. Let's

resume it's 10:29. Thank you.
BY MR ENGLI SH

Q Did you read the decisions of the Secretary when they

came out with respect to those proceedings? Do you recall?
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A I'msure | read themat the time. | don't recall them
you know, word for word.

Q kay. I'mgoing to read for a noment, your Honor, from
Vol ume 71 of the Federal Register, dated Septenber 13th, 2006,
the final decision which then became a final rule in the Upper
M dwest, which was the 2004 hearing, from page 54146.

“"While the Orders' performance standards tend to assure
the distributing plants are adequately supplied with fresh
fluid mlk, the goals of nmarket-w de pooling are underm ned by
the practice of depooling.”

Do you renenber that conclusion?

A. | don't renmenber that, but | trust you are reading it
fromthe Decision.

Q Does that conclusion sound correct as to what the
Secretary would Iikely have concluded as a result of the
depool i ng hearing?

A Yes.

Q So let's parse that for a nonent. First, the Secretary
uses the phrase "performance standards.” Wuld you agree that
performance standards, as used in the existing Federal Orders,
enconpass shi pping requirenents, touch base requirenents,
diversion limts? Yes or no?

A | can't tell if you are finished.

Q I'mfinished, but you can add if you need to add.

Wul d you agree it includes those three?
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A. |1 would agree that those three are things that are
parts of performance standards.

Q And would you agree in the Federal Orders as they exist
today, that the purpose is to assure distributing plants are
adequately supplied with fresh fluid mlk?

A | would agree with that as part and also to hel p define
who shares in the pool val ues.

Q Good. Fine. | certainly accept that, and | think
that's going to come in the next sentence.

Do you agree that with respect to the service of the
mar ket for adequately supplying fresh fluid mlk to
di stributing plants, that the goals of market-w de pooling are
underm ned by the practice of depooling?

A I'msorry, would you repeat? | was making a note.

Q Do you agree that with respect to the performance
standards assuring that distributing plants are adequately
supplied with fresh fluid mlk, that the goals of market-w de
pooling are underm ned by the practice of depooling?

A |1 think it's clear for a nunber of reasons that there
are perfornmance standards, you have identified some, and that
there are standards for depooling in other Orders that reflect
the local practices as they inpact that market and the
mar ket - w de pooling of those markets.

Q So the next sentence, page 54146 and |I'mon col unm one

by the way, of three colums.
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"Producers and handl ers who regularly and consistently
bare the costs of serving the Class | needs of the market, wll
not equitably share in the additional value arising nonentarily
fromnon-fluid uses of mlk."

A, Sorry, read that again.

Q "Producers and handl ers who regularly and consistently
bare the cost of serving the Cass | needs of the market, w ||
not equitably share in the additional value arising nonentarily
fromnon-fluid uses of mlk."

JUDGE CLI FTON: Yeah, | don't think we have enough of the
quote, but M. Beshore, let ne hear your thoughts.

MR, BESHORE: M thoughts were just that, and that quote is
in context of sonething, well, not in some context, but | don't
think there's there.

MR ENGLISH | was trying to parse it, but I'Il try to
read t he whol e thing.

JUDGE CLI FTON: Ckay.

MR, ENGI SH. Going back to --

JUDGE CLIFTON: Now, is it possible that we can stop and
you ca nmake a copy -- oh, you have it in your |aptop.

MR ENGLISH | have it in ny |aptop.

JUDGE CLI FTON:  You know, it would be so nuch easier if
M. Hollon could see the Federal Register that you are using,
rather than just trying to capture the little bits you are

gi ving him
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MR ENGISH If we need to take a break and see how | can

do that, it's not easy. | have been trying to do that. [|'m
using online services and things. | will do whatever, you
know, makes the nobst sense. | didn't have a whole |ot.

JUDGE CLI FTON:  Yeah, but out of context, whatever you are
getting is not valuable. Because if you we can't wap our
heads around it. So let's go off record just a mnute.

(Wher eupon, a break was taken.)

JUDGE CLI FTON: Back on record. W are back on record at
10:45. M. English?

MR ENGI SH  Yes, at your request, your Honor, and the
best we could, we have nade copies. |t would have been easier
to nake one page, but it didn't work that way. W have
distributed to several people, your Honor, the w tness,

W tness's counsel and USDA, copies of the proposed rule
publ i shed on Septenber 13th, 2006, and I'mreferring to page
54146, Columm 1.

JUDGE CLI FTON:  Yeah, you know, it is alittle hard to put
one paragraph in context no matter what reading this with such
an invol ved decision, but do your best.

MR ENGLISH. Well, it is, but, your Honor, the way these
deci sions work is they sumarize sort of the testinony of
everybody and then near the end, the Department gives its
conclusions. And the conclusions tend to be relatively short.

And obviously, the whole thing is there, and we're, we intend
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to take official notice of this docunent so that all parts get
used since we have handed it out, although counsel on redirect
wll be able to do it what he needs to do.

JUDGE CLIFTON:  Ms. Hancock?

M5. HANCOCK: If we're going to go that far, | would like a
copy of it.

MR ENGISH |I'msorry, Ms. Hancock, at first there was
one W tness.

JUDGE CLI FTON: Thank you, M. English.

MR, ENGISH So the section I"'minterested in is on page
5146, the first colum, and | wll read.

JUDGE CLI FTON: 541 --

MR, ENGLI SH: 54146. It starts on the first colum, the
second line, "Wiile the Orders' performance standards.” Is
everybody there? Al right.

"While the Orders' performance standards tend to assure
the distributing plants are adequately supplied with fresh,
fluid mlk, the goals of nmarket-w de pooling are underm ned by
the practice of depooling. Producers and handl ers who
regul arly and consistently bare the costs of serving the d ass
| needs of the market, will not equitably share in the
addi tional value arising monentarily fromnon-fluid uses of
m | k. These same producers and handlers will, in turn, be
required to share the additional revenue arising from higher

valued dass | sales in a subsequent nonth, when class price
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rel ati onshi ps change. "
BY MR ENGLI SH.

Q So M. Hollon, if you want to | ook through for other
things that's fine.

JUDGE CLIFTON: I'msorry, M. English, | really don't
think it's proper to focus on that paragraph w thout starting
on the page before.

MR ENGLISH If that's your Honor's w sh, of course we
can.

JUDGE CLI FTON: Even though it focuses on exceptions filed
by Forenost, | really do think you need to start with that
paragraph to put this in context.

MR ENGLISH So I'Il read the entire section at your
request .

"Exceptions filed by Forenost, et al, regarding the
interpretation of continuously pooled, and arguing that a
producer should be allowed to depool sonme mlk in each nonth
W t hout pennies, is contrary to the goal of the Federal O der
program and woul d underm ne the intent of the repooling
st andar d.

Handl ers and Cooperatives that depool, purposely do so
to gain a nonentarily financial benefit (by avoidi ng naking
paynents to the PSF) which woul d otherw se be equitably shared
anong all market participants.”

That |leads into the section | have read, but 1'll read
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it again.

"While the Orders' performance standards tend to assure
that distributing plants are adequately supplied with fresh
fluid mlk, the goals of narket-w de pooling are underm ned by
the practice of depooling. Producers and handl ers who
regul arly and consistently bare the costs of servicing the
Cass | needs of the market, will not equitably share in the
addi tional value arising monentarily fromnon-fluid uses of
m | k. These same producers and handlers will, in turn, be
required to share the additional revenue arising from higher
valued G ass | sales in a subsequent nonth when class price
rel ati onshi ps change.

In regards to the repooling standard, continuously
pooled will be interpreted to nmean that a producer's mlk is
pool ed everyday on a Federal Order."

That is the entire paragraph.

JUDGE CLI FTON: Thank you, very much. You did say one word
slightly different fromwhat it is here, but the meaning is
exactly the same, so |'mnot going to go back there with you.

MR, HOLLON:  It's tough to read those | ong paragraphs.

JUDGE CLIFTON: Yes, it is.

BY MR ENGLI SH.
Q Solet me start then, M. Hollon having done it this
way.

A. Before you start, can | ask you a question? | have
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| ooked and | can't find it. Can you tell ne who Forenost, et

al represented? 1've |ooked through the statement and | can't

notice that.
Q | do have an answer and | was nore interested in the
Secretary's response. If you think it is inportant, | guess we

can try to figure it out.

A, Let's try to proceed.

Q Do you recall whether you attended this particul ar
proceedi ng?

A | recall that I attended this particul ar proceeding.
At least, | think | recall that | did. | haven't noticed

nyself in the decision yet though.

Q Well, I don't think nanmes --
A -- or ny enployer.
Q | thought | saw your enployer but -- let's start back

hal f hour ago or so, your recollection was that these
proceedi ngs were |largely about the pooling of distant supplies
of mlk. Does this either refresh your recollection or give
you a view that there was nore at issue with respect to it and
depooling, while may be linked in sonme instances, to |daho,
California, nonetheless there was a specific discussion about
depooling generally?

A, Yes, there was a specific discussion.

Q AndI'mreally trying not to go through all the

deci si ons nmade post-2000 two Upper M dwest decisions, and two
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M deast, and two Central and one Northeast?
A. Do you have the nunber associated with your "all"?
Q | would have to go and | ook at the regional hearings
there were a nunber of hearings, correct?

A. You said, "I"'mnot going to try all,” |I'"mjust
wonderi ng does the nunber you are going to try would be 1, 2,
3, 4, 5, 6, 7, 8?

Q I'mtrying tolimt.

A, Very good.

Q Guven these decisions, isn't it the case that what the
Secretary was concerned about is entities taking or sharing in
the Cass | proceeds when it was to their econom c benefit and
then removing mlk fromthe pool when they otherw se woul d make
paynents to the pool ?

A 1'mgoing to preface ny answer with the conment of, you
know, there were, as you nentioned, several of these, and they
all represented different narket situations. That, and the
deci sions were unique for those markets. Wth that preface,
the situation of depooling, did and does address the sharing of
mar keting proceeds. |I'mnot sure if | would say it was only,
it would only be dass | proceeds, although | agree with you
that read dass | in this comment however, when you are the
depool i ng nat h covers broader than Cass | val ues.

Q \Well, the depooling math nay cover nmore than the

val ues, but hasn't the Secretary in these decisions focused on
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the purpose of the pool and Class | inpacts?

A. In this decision there, |, again, haven't read it all
and it was 15 years ago but, the paragraph that you read, |
woul d agree that the Secretary has a focus on dass | and
depool i ng this one.

Q And just to be clear, it was nine years ago?

A.  Thank you. But again, this was a decision for that
mar ket .

Q Wuld it surprise you if responding to different
exceptions, if the identical |anguage that | read initially
before adding in the rest of the paragraph, with that initia
| anguage that | read appears in nultiple decisions fromthe
Secretary with respect to these hearings that were held
post - Federal O der Refornf®

A No, it would not.

Q Now, there was another hearing, and |I'mnot sure you
participated, it was in the Northeast. Do you recall there was
only one Northeast post-2000 hearing. D d you participate in
t hat hearing?

A You will have to give nme some nore detail.

Q It was another pooling and perfornance standards, and
there was a request for Cooperatives --

A. Can you tell me the general topics?

Q Yes, as soon as | can open it?

A Ckay.

2840

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XIV Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

Q Year-round supply plant performance standards,
excluding mlk received by supply plants from producers not
eligible to be pooled on the Northeast Order, renove a
split-plant provision, established one-day touch base standard,
establish explicit diversion limts for pool plants, prohibit
the ability to pool the same mlk on Federal M|k Order and
mar ket -wi de pool adm nistered by another entity, and grant
authority to the Market Adm nistrator to adjust the touch base
and diversion limt standards it narket conditions warrant."

Does that help at all?

A |1 don't recall attending that. Can you tell ne the
date or at |east the year?

Q And this was, unfortunately, | couldn't open for sone
reason. | apologize. The Notice of Hearing was in 2002, a
suppl enmental Notice of Hearing in August of 2002, a recomended
deci sion on March 25th, 2004, and the proposed rule issued on
January 31, 2005.

A | don't recall being a part of that proceeding.

Q Do you recall whether, before that proceeding -- first

of all, DFA does have nmenber producers in the Northeast,
correct?

A It does.

Q And it has since it was formed, correct?

A Yes.

Q And you're famliar with the provisions generally of
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Federal Orders because that's part of your job, correct?

A. Correct.

Q Do you recall whether prior to this decision that there
was a provision for supply plants that didn't neet the
standards after already being a pool plant? They were a pool
pl ant and then they didn't neet the standard, they could
nonet hel ess automatically be pool plant for a period of nonths
after they lost their status?

A In what order?

Q Oder 1 or --

A, Part of that hearing?

Q Wll, before that -- okay. In Oder 1, prior to that
hearing, are you aware that there was a provision permtting
the autonatic pool status of a supply plant in subsequent
nonths if it had had pool status?

A, |'mnot aware.

JUDGE CLIFTON:. M. English, with regard to this Final Rule
in 2005, would you read into the record where it can be found
in the Federal Register?

MR, ENG.I SH  Yes, your Honor, and then |'mgoing to nove
on since the wtness doesn't recall anything.

Monday, January 31, 2005, which is 70 Fed. Reg. Page 4932,
January 31, 2005.

JUDGE CLI FTON: Thank you.

BY MR ENGLI SH.
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Q Are you aware whether other orders had had provisions
for so-called automatic pooling of supply plants in nonths
I mmedi ately succeeding their either voluntarily or otherw se
| osing their pool plant status?

A.  Not of fhand.

Q So you have referred separately, and | prom sed to cone
back to it, to the issue with respect to California mlk that
was pool ed, for instance, on the Upper Mdwest Oder, correct?

A. Correct.

Q And the nature of that issue was that mlk, until its
change was nade by the Secretary, could sinultaneously receive
the benefits of the California pool and al so be pooled on a
Federal Order at the sanme tinme, correct?

A So long as it met the existing performance standards
the Federal Order, correct.

Q Effectively, the same mlk would receive two bl end
prices?

A. Correct.

Q And the Secretary concluded that that was not to be
permtted, correct?

A. That the same mlk could receive a blend price under
the California provisions and the sane mlk could receive a
bl end price under the Federal Order provisions, that was
i ncorrect.

Q And did you participate with respect to that issue, at
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| east in the Upper M dwest hearing?

A | did.

Q And you testified that that was a formof a regul atory
of abuse -- maybe that's too strong a word.

A | testified and our position in that was to correct
that situation.

Q WAs your testinmony because permtting that to happen
was a form of doubl e-di ppi ng?

A Perhaps that was the termthat was used at that tinme.

Q Do you agree with that tern?

A |1 think it was a slang termto describe the practice of
being in the two pools on the sane mlk at the sane tine.

Q Do you have another termthat you woul d use?

A. Being in two pools in the same, on the sane mlk at the
sane tine.

Q Do you disagree wth the slang of doubl e-di ppi ng?

A | don't knowif it's appropriateness or not.

Q So let's talk about performance standards. And | read
your testinmony, and your viewis that the diversion limt for
supply plants is a performance standard for your proposed
order. |Is that a correct reading of your testinony?

A. There's -- it is a performance standard, yes, for the
proposed order. And the specific sections deal with supply
pl ants that can only be | ocated outside the marketing area.

Q Are there any performance standards for supply plants
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| ocated inside the market area?

A. | don't think our proposal calls for supply plants and
so it allow supply plants inside the marketing area.

Q They are just sinmply pool plants, correct?

A. That's correct. Section 7(c) describes the pool plant
and would fit the definition of any plant that is located in
the marketing area that receives a mlk froma supplier in the
mar keting area woul d be a pool plant.

Q Are there any performance standards for 7(c) plants?

A, There are not.

Q Is there a performance standard for a 7(c)(1) plant
which is a plant located in Churchill County, Nevada if certain
conditions are net?

A. If the decision finds for 7(c) and 7(c)(1) as witten,
no, there would not be.

Q And you agree that that is different fromany existing
Federal Order?

A Yes.

Q And it is your, and | realize that because we're
chopping this up or whatever we're doing, | know |'mjunping
ahead a little bit, but there's been testinony about it?

A 1'll grant you grace.

Q Thank you. I'msure | need it. It is your testinony
that the incentive to nove mlk to Class | plants is going to

conme out of your transportation credit provisions, correct?
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A.  That and ot her marketpl ace dynami cs.

Q What other marketplace dynamcs will nmove mlk to
Cass | plants?

A.  The relationshi ps between buyers and sellers, the
desire to have a diversified portfolio, if you will, of buyers
contractual relationships that are both in the market and reach
to entities |ocated both in and outside the narket.

Q \What Federal Order provisions other than transportation
credits, will provide Class | handlers with the ability to get
mlk?

A.  None.

Q Wiy should dass | handlers who pay a d ass
differential and in normal price relationship nonths, therefore
pay the highest price formula, not as with existing Federal
Orders, receive a performance standard as existing in other
Federal Orders such as shi pping percentages?

A. Those prices that you refer to are set in the uniform
pricing grid, if youwill, and the Class |I differential that
you referred to will go into the pool and fund those
transportation allowances as a part of the regular prices and
be used to nake shiprments to any handler that a Cass | handler
and in this case, a Cass | and dass Il handler versus a Cl ass
[l and Class IV handler in different so those would be the
reasons.

Q Well, if it just nakes themindifferent, why would they
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bother to engage in the transaction costs of having to actually
make the shipment and get a credit, when they can be
indifferent and instead just ship to Cass IIl and Cass |IV?

A. Again, the reasons | nentioned before, the desire to
have a diversified sal es base, contractual relationship
rel ati onshi ps between conpani es.

Q None of which are Federal Oder provisions, right?

A.  None of which is are Federal Oder provisions.

Q In your exhibit, Exhibit 64, you purported to show the
price relationships for different classes, and | can pull the
schedule, I'msorry. So it is 5(e) and Colum K, which is
Federal Order Class Il, you have an analysis there. How many
stand-alone Class 2 and 3 plants are there in California?

A. | don't have a firmcount.

Q Do you have any information for this record?

A. | do not.

Q To the extent that facilities with what is Cass 2 and
G ass 3 that would become Cass Il in Federal Oder, if that is
operated as part of a Class | operation, then that m |k cannot
depool regardl ess under existing Federal MIk Oder Rules,
correct?

A | think that's correct.

Q kay. But your calculation Kon 5(e) essentially
assunes that all that mlk is stand-alone facilities and could

depool, correct?
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A, That would be true.

Q In your testinony you discuss the, and the exhibit, you
di scuss the decision to depool, as | read the schedule on the
Exhi bit 64 and your related testinony, and this is now schedul e
5(d) (1), you did not input into choice G any costs associ ated
with depooling in a subsequent nonth, correct?

A Say it again, please? |'msorry.

Q So in looking at, for instance, the colum, the row
January 2000, and the conparison of the California State O der
4a price, the California State Order 4b price, the California
State Order for determning which is higher and the colum F
and getting to the choice Gto depool mlk?

A I'mwth you.

Q You did not, those -- those are just, every one of
those is just made an insulation for each nonth when you | ooked
at that, correct?

A. Correct.

Q You did not consider if the Secretary adopted
restrictions on repooling, howrestrictions on repooling in
February woul d i npact the decisions in January?

A Dd not.

Q On page 7 of your testinony, you referenced the
possibility of entities that have both 4b and 4a capabilities,
to keep a permanent block of mlk off the pool, correct?

A. Correct.
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Q Wiich entities presently, today, have that capability?

A. Two come to mnd, and one assunmes that a plant that's
under construction will be constructed. But | would say two
qui ckly cone to mnd woul d be DFA or Hi |l mar Cheese.

Q Wthout going into specifics, and in this gets into
what ?

A It isalittle Iate when you asked for nanes.

Q No, I'mgoing nore specific than that. So, but I'm
conscious of what M. Estes called a trade secret yesterday.
Can you provide for this record whether DFA's plant capacities

have the ability to sort of nake that sw tch?

A Under this scenario, | don't think that would matter.
Q Ckay.

A. You would sinply swap capacities.

Q Nonethel ess --

A. -- and there may be others, and there could be two that

are not the sanme entity, two separately owned entities could
make an arrangenent if their costs were simlar. You could
have an entity with a drier in one |ocation as an exanple, or
Cass IVin one |location, and nearby another entity with C ass
[, and they could strike the sane type of arrangenent.

Q Those kinds of arrangenents we allow the Market
Admi ni strator to | ook through at various transactions and
couldn't the Secretary divide a mechanismto make, to | ook at

t hose transactions and concl ude that they were designed to
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avoid regul ation, and thus, as with other changes, put other
kinds of restrictions, other than non-restrictions in place?

A. | guess this is not nmy position to limt the Secretary.

Q So | think you have suggested that | shoul d discuss
with a later wtness, whoever that may be, Section 76, correct?
Partially regul ated plants?

A Yes. At a separate time | think it will be the sanme
per son.

Q kay. | understand. But, you know --

A W'Ill get toit.

Q There's no reason to cross-exam ne you if you have not
had an opportunity to speak about it. I|'mperfectly -- | just
need to know, | didn't he need to know it was going to be the
same Wi tness, | appreciate knowing that, but | did need to know
that | have ny chance.

So let's, instead, turn to some discussions about
pl ants | ocated outside the nmarketing area and let's start with
| ooking at, and sonme of this may also go to things inside the
market, so let's start by looking at 7(a). And even though
7(a) doesn't say it, as a practical matter, because of 7(c), a
pool distributing plant located in California that only has 20
percent of its route disposition in California, so it would not
neet the standard of 7(a), and let's say it is not an ESL
facility so it doesn't neet the standard 7(b), it nonethel ess

woul d be a pool plant under Cooperative Proposal 1, paragraph
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7(c), correct?

A Yes.

Q So wuld it be fair to say that 7(a), whether designed
that way or not, really only makes a difference for regulation
for plants that are |located outside the state and then neet the
pool plant definition by having 25 percent or nore disposition
in California?

A | think | was with you until the end. Wuld you try
t hat agai n?

Q Ckay. The practical inpact of 7(a) is to affect the
regul atory status of plants outside the narketing area only.

A. | guess | think of 7(a) as the status of plants inside
t he marketing area.

Q In Proposal 1, whether in Section 7, or Section 12, or
Section 13, are there any regulatory inplications of a plant
bei ng regul ated under 7(a) inside the marketing area versus ny
exanpl e of a 20 percent plant and therefore falling under 7(c)?

A. None that | recall at this tinme.

Q kay. So assuming that is correct, and the therefore,
7(c) basically captures all plants in California receiving
California mlk, correct?

A. Correct.

Q So given that, doesn't that mean the practical inpact
of 7(a) is to have a regulatory affect on those plants

out-of -state that have 25, that neet the 25 percent route
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di sposition and transfers in the narketing area?

A, Well, | haven't studied all the inplications, at |east
initially I would agree with you.

Q So if such a plant hypothetically existed in a state
surrounding California, and | think actually your first
testinmony actually went a step further, we can make a little
| ess hypot hetical, because you basically said | think, that the
exi stence, the application of the MIk Regulatory Equity Act to
a plant in Arizona that sells mlk into California, | believe
you testified was one of our elenments of disorderly marketing,
correct?

A Yes.

Q In Exhibit 19. And you said that adoption of Proposa
1 will remedy that, correct?

A Yes.

Q So it is your professional opinion that a plant, one or
nore plants in Arizona that presently ship mlk into California
that are regul ated under the Arizona Federal Order, will becone
instead, regulated on this California MIk Oder if they don't
change any of their route disposition?

A. That's what | think will happen.

Q Now, that plant, then, becomes a pool plant under the
Federal under Proposal 1 for your order, correct?

A Yes, under that scenario, if it doesn't, if it has the

right route disposition and percentage of fluid or percentage
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of Class 1 is as a percent of total, if it meets those two
requirements, the 25 and 25, it woul d becone pooled in the
California Order.

Q Now, when | attenpted to ask Dr. Erba questions about
this subject, he nmore than strongly suggested that | needed to
ask that of subsequent wi tnesses, so | want to ask questions
about the conbination of the testinony about quota and pool
plant. And would you be the right witness to ask those
questions of ?

A | wasn't here when Dr. Erba testified, so | don't know,
but I will try.

Q Ckay. So to the extent that one or nore Arizona plants
that are presently regul ated under the Arizona Order woul d
becone regul ated under the California Federal O der under the
coop of Proposal 1, and to the extent that those plants, that
one or nore plants receive mlk fromArizona dairy farners who
cannot own quota, their price or the credit the handl er would
receive for their mlk would be now under the Federal Order you
propose, equal to the non-quota blend price, correct?

A. Correct, that is our proposal.

Q Gkay. And have you done a conparison based upon your
anal ysi s of what that non-quota California blend price would be
conpared to the price or the credit the handl er receives today
on that m |k under the Arizona order?

A Have not .
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Q Ckay. Wuld you agree with me that it is very likely
going to be | ower?

A, Try that again. | think, yes, but | want to hear you
say that again so | nake sure.

Q That the Arizona Federal Order blend price for that
plant shipping into California that today's regulated in
Arizona, but under Proposal 1 you believe would be regul at ed
under California Federal Order, that the Federal Oder blend
price it receives today at that plant woul d be higher than the
over base price?

A, There was a lot of noving parts there. |Is the thought
that a blend price with quota taken out would be different than
a blend price wthout quota taken out?

Q Yes.

A, And so the one w thout quota taken out would be higher
than the one with quota taken out?

Q But I'malso factoring into the consideration, the
Arizona Order is not identical to the California Order and
woul d have a different blend price regardless.

A, The Arizona --

Q The Arizona Federal Oder has a blend price today,
correct?

A Yes.

Q And ignoring quota for a nonent, California would have

a statew de blend price it would not be identical to the
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Arizona blend price, correct?

A, Not likely.

Q But even considering that difference, you would agree
wth me that it is very likely that the overbase price in a
California Federal Oder is going to be here going forward than

the Arizona blend price?

A, That | don't know.

Q Gkay. And you didn't do the anal ysis?

A | didn't. Ws that your question fromthe start?

Q No, no, no, that's where | think I ended up

A Wat was the m |k cream quote?

Q Skimmlk masquerades as cream

A. Things are --

Q So --

A, Thank you. Can | interrupt you just one second? Can I

ask a question? Because this is kind of a separated time, can,
if we want to do any redirect, can we allow ten mnutes at the
end in case this goes -- it may be difficult to come back
Wednesday and say, well, what did we say on Friday? Wuld that
be acceptable if we wanted to do it?

JUDGE CLI FTON:  You noticed your counsel was shaking his
head no.

MR, HOLLON: That's fine. | wll agree with ny counsel.

MR ENGISH By the way, | was going to nod ny head yes,

but your counsel disagrees.

2855

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XIV Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

BY MR ENGLI SH

Q So nowto the extent that that plant receives mlk from
California farmers as opposed to Arizona farners, if that mlk
Is received on an everyday basis, and | think we nmay be going
back a week now, we may have already said this, but you would
agree that it is very likely that that mlk is going to be
overbase mlk, if that mlk is received everyday at an Arizona
pl ant ?

JUDCGE CLIFTON. Well, wait a mnute now, you just added
that it's going to the Arizona plant?

MR, ENGISH Yes, it's California produced mlk, it's
California farmmlk, ranch mlk as now know, California ranch
m |k physically received at the Arizona plant because of quota
rul es and requirenents, you would agree that that mlk is
al nost certainly going to be overbase mlk, correct?

MR, HOLLON: Are you asking ne about the, who the shipper
is or are you asking me about what the California regulation is
about what can be quota and what can't?

BY MR ENGLI SH

Q I'msort of asking a conbination. You know what the
California quota rules are about what can and cannot be,
correct?

A, That the mlk has to be produced in California.

Q And it also has to be received at a pool plant in

California, a certain nunber of days, correct? O at |east
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every 60 days?

A, Yes, | agree with that.

Q So if instead that mlk is received everyday, which is
to say, year-round --

A, Yes.

Q ~-- inthe plant in Arizona, it's not going to qualify
as quota mlk, correct?

A. That's correct. Under current rules that would be the
case.

Q Under current rules.

A, Wich are established by the California Legislature, if
you will, not by the Order, but yes, under current rules it
woul d not be quota mlKk.

Q Ckay. And, therefore, you would conclude as a rationa
busi nessperson that that mlk is overbase mlk?

A Yes.

Q Coing into the Arizona plant, correct?

A. Correct.

Q And so the same questions | asked about the inpacts as
to Arizona mlk woul d have identical answers or in the case you
haven't anal yzed an identical answer as to that, correct?

A. Correct.

Q So | don't have to go back and ask those questi ons,
correct?

A. Correct. It would be true that -- it would be true
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that the entity making those shipments would al so eval uate that
and deci de perhaps they didn't want to do that. They m ght
make a different business decision, which we can't, which we
can't figure out. But to your math conparisons, | would agree
W th you.

Q Wll, the only different business decision they could
make was to abandon the California market, right?

AL O shipinto a different California |ocation instead.

Q You nean the farn®

A, The farm correct.

Q But the farmcould make a different decision, but in
making that different decision, it's going to have the sanme
inpact, it is only going to nake the overbase price, right?

A Not if it ships to a California plant and it has quota,
it would get quota paynent and their blend price.

Q | understand. But by supposition, with which | thought
you agreed, was that given that ml|k today being received all
year round at the Arizona plant, that it is not eligible for
quota, it is not quota mlk, correct?

A, That's right. Wth those suppositions, | agree.

Q Gkay. So if it made a decision to sell to a different
plant in California as opposed to Arizona, it's not going to be
enhanced, it's regulatory price, correct?

A, But to the extent that in the scenario you have

descri bed and assumng it had quota to start with, that was
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part of the assunption, correct?

Q Yes.

A. Then if it chose to ship to a California plant, then it
woul d nmeet the requirenent.

Q And I'msorry, my assunption was that --

A Your assunption.

Q -- mlk was overbase, because -- ny assunption was the
mlk received in Arizona plant everyday wouldn't rationally be
quot a because it would lose its quota status anyway, and
therefore, it nust be overbase. | thought you agreed with that
proposi tion.

A. | did, and when we got to the end, | said that that
producer could decide to change their mnd and ship to a
California plant and cure that problemif it was a producer who
had quota and shi pped.

Q If it had quota?

A. If it had quota, yes.

Q But if my supposition is correct and it doesn't have
quota, it doesn't have that particular option?

A, Correct.

Q Now, | want to turn a little bit to this idea of
recogni zing the quota val ue and the inpacts of the pool. Isn't
it true that the quota value is really the $1.70 per
hundr edwei ght di fference because that's what you are going to

take out of the pool, correct? That's the quota val ue?
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A Is it the 19.5 cents per pounds of nonfat solids
general ly converted to a per hundredwei ght?

Q Yes, that's the quota val ue, correct?

A. Correct.

Q So whether the pool for the nmonth, let's say the blend
price, statewi de blend price of the pool is $25. The quota
value for that nmonth for that mlk is still $1.70, correct?

A Yes.

Q And so now, let's say the blend price for the nmonth is
statewi de blend price is $15. The quota value is still $1.70,
correct?

A. Correct.

Q Soisn't the inplication of your proposal not that you
are trying to preserve the quota value, but that you are really
trying to raise the overbase price?

A | don't know.

Q So let's talk about provision (c)(1), I'msorry, be
nore specific, 1051.7(c)(1), which is a reference to a plant
| ocated in Churchill County, Nevada.

So first s couple predicate questions. How many plants

are located in Churchill County, Nevada today?

A. Today, one as far as | know.

Q Are there any others being built right now?

A, Not that |I'maware of.

Q That plant, | think, as we discussed either two Fridays
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ago, or Monday, or whatever, is a Dairy Farmers of Anerica
pl ant, correct?

A It is.

Q And when did it open?

A. | don't have the exact date in mind. It's been recent.
| don't know.

Q Was it a year ago?

A. Again, | don't exactly recall

Q Your Honor, I'mgoing to hand yourself, the w tness,
and the court reporter a color map of Nevada with counties.
And | would ask that this be marked as the next exhibit number.

JUDGE CLIFTON: Al right. This would be Exhibit 65. 665.

(Thereafter, Exhibit 65 was narked
for identification.)

MR ENGISH And | pulled this off the Internet and had it
printed this nmorning, your Honor. Again, |'mnot attenpting to
represent specific geographic lines or even mleage, although
think it was done on the map, but this is, | represent, a
county map of Nevada.

BY MR ENGLI SH

Q So, M. Hollon, the Dairy Farners of America plant
we're referring tois located in Fallon?

A It is.

Q Wiich actually happens to be narked on the map of the

county of Churchill?
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A It is.

Q Gkay. Now, when | read provision 7(c)(1), first of all
| note that there was one change that |'mnot sure was
enphasi zed when you nade the testinmony, which is that in your
testimony, the provision reads, "A plant |ocated in Churchill
County, Nevada, that receives mlk fromproducers |located in
Churchill County or the marketing area or from Cooperative
marketing the mlk of a producer located in the marketing area,
or in Churchill County pursuant to Section 1051.9(c)."

The witten testinmony included a parentheses around
"producers" as a it appears in the third Iine of the Federal
Regi ster 47212. And | can refer you to your testinony.

A. | agree wth you.

Q Ckay. Wis that a change you intended to make?

A No, it wasn't. Well, yes, it is, it was a change
I ntended to make.

Q Gkay. So what is the significance of that making that
change, making it "producer"™ or is it -- by definition it means
it can be a singular one dairy farmer --

A O nore than one.

Q O nore than one.

A. Correct.

Q Now, when | read that section and I, it may be it's not
intended to be this way, but when | read that section and it

says that, that means that a plant, if one dairy farner |ocated
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in Churchill County delivers mlk to that plant, it becones a
pool plant.

A. That woul d be true.

Q Is that the -- is that |ike every nonth at | east one
farmer in Churchill County has to ship every nonth to that
pl ant ?

A. | don't know that we put a calendar qualification in

there, but the intent would be yes, that if it, if there were
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none, it would mss the mark.

Q ay. And a plant, it's either a pool

nonpool plant, it's not sone hybrid operation, is it?

A, Under (c)(1)?

Q Under paragraph 7 generally.

be both a pool plant and a nonpool

A. Correct.

plant or it's a

There's -- a plant can't

plant, correct?

Q So once mlk is received at that plant froma producer

| ocated in Churchill County,

have m |k received at that pl

if a farmer in Lyon County were to

ant, it's a pool plant, and

therefore, if the producer otherw se net the producer

definitions under .12 it could be a producer, a pool producer,

correct?

A. Correct.

Q And, in fact, there is at |least one dairy farmer in

Lyon County, correct?

A.  To ny know edge that's true,
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but I will accept that there is one.

Q And Nevada is actively looking to grow mlk supply in
the Northern part of the state to your know edge?

A Yes.

Q So if dairy farmers, whether fromCalifornia or
el sewhere, relocated to Nevada, whether they are located in
Churchill County or not, so long as at |east one dairy farmer
in Churchill County delivers to that plant in Fallon, they
coul d becone pool producers if they otherw se nmeet the
standard, correct?

A, Correct.

Q Now, | noticed fromthe exhibits provided by
California, which is, again, Exhibit 61, and |I'm | ooking near
the back to the two tables that they provided, but for
i nstance, CDFA-Y?

JUDCGE CLI FTON:  CDFA whi ch?
BY MR ENGLI SH.

Q Y. It is Exhibit 61 table Y as in yellow. And there's
pretty consistently mlk, bulk mlk fromldaho that is show ng
up on that, but regardless of the fact that it is showing up on
that, once mlk fromone dairy farnmer in Churchill County has
received in Fallon, if mlk fromldaho is received at that
pl ant, that plant could under, if it otherw se neets the
provi sions under .12, could becone pool mlk, correct?

A. Correct.
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Q Now, are there any diversion limtations on mlk that
becomes pool ed under (c)(1)?

A, (c)(1) has all the sane. | think we used the word
burdens and benefits of (c), it would be the intent that it
woul d be pooled all the time, it could not depool. It would be
i ncl usively pool ed.

Q I'lIl get toinclusively pooled later. Once mlk is
received at the Fallon plant, say, fromldaho, it would stil
have to nmeet the producer mlk definition under .13, correct?

A, The producer mlk -- yes, it would.

Q Ckay. So the diversion limtation -- so first of all,
these in order to qualify, that mlk would have to at |east at
one time have five days production received?

A.  No, no, no, no.

Q It is not --

A, Again, the (c)(1) provision treats everything like (c),
it's always pooled no matter what.

Q So would that apply only with the mlk received at that
plant or, let's say mlk is received at that plant part of the
month but is otherwi se diverted to a plant in lIdaho for the
remai nder of that nonth. Does that mlk get pooled all the
time or does it have to neet sone standard?

A. Have to admt, | have not thought about that
arrangenent .

Q Gven our discussion earlier about the pooling
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deci sions and the need to deal with distant mlk, you would
agree with ne that that could matter a whole lot?

A | would.

Q So now | ooking back at the map which has been marked as

Exhibit 65. Your testinony with respect to why that plant is

associated with California had, | think, two parts; one part
was that the dairy farmers in Churchill County have a historic
relationship is sending mlk over the hill into California,
correct?

A. Correct.

Q Ckay. And secondarily, that those dairy farmers and
Dairy Farmers of Anerica, supply a plant with distribution into
California, correct?

A, Correct.

Q And is that the plant we know of ?

A It is.

Q So, now, looking at that plant in Reno, do the sane
dairy farmers located in Churchill County as was a matter of
public record in a lawsuit back from'99 to 2005, those dairy
farmers from Churchill County all provide mlk to the Reno
plant at |east part of the nonth?

A. Are you asking ne if every single of those --

Q Yes.

A -- farms in sone group --
Q

Yes.
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A | don't know the answer to that.
Q But at |east a nunber do, correct?
A Yes.

Q Gkay. Now, to the extent those farms ship mlk to the
plant in Reno, they are -- first of all, we'll go back to sone
testinmony we heard earlier. Northern Nevada nmaintains its own
regul ation of mninmumprices, correct?

A. Correct.

Q And those prices are set to be identical to Northern
California, correct?

A. At present, correct.

Q At present. So those dairy farmers shipping from
Churchill to Reno, every nonth receive a plant blend price
because there's no market-w de pooling in Nevada, correct?

A. Correct.

Q And?

A. Do you inply that individually they receive a plant
bl end price or because they are part of the a cooperative the
sal e receives the plant blend price?

Q The sale receives it, the Cooperative receives it?

A.  Ckay. Then, yes.

Q Gkay. And things may have changed, but the natter of a
public record of a lawsuit that is now resolved, at |east up
until 2005, those dairy farners had a right to receive that

paynment directly?
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A. | thought you established |I couldn't talk about
| awsui t s.

Q | was referring to the public record, but whatever --
the bottomline is your cooperative receives for that mlk, the
plant blend price for that, correct?

A. Correct.

Q So if Proposal 1 is adopted as witten, to the extent
those farns have mlk that is received at the plant in Reno,
and otherwise, their mlk is received in Fallon, they wll
receive the plant blend price on their mlk received in Reno,
assunming it doesn't, for sonme reason, neet the pooling
regul ations of California?

A.  That would be a big assunption, but, yes, I"'mwth you.

Q But may not be the assunption?

A It may or nmay not be.

Q But assuming that's the case. It is partially
regul at ed which we haven't tal ked about yet, but assumng it
retains a nonpool plant status, the mlk received fromthose
dairy farmers going into Reno woul d continue to, for DFA s
benefit, receive a plant blend price, correct?

A. Correct.

Q And the mlk going to Fallon would get the overbase
price fromCalifornia, correct?

A. Correct.

Q Wuld you agree with nme that the conbined prices on a
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Cass 1 plant in Reno getting a plant blend plus the overbase
price on that mlk going to Reno -- going to Fallon -- will be
hi gher than the overbase price that other farmers can receive?

A. Wre you at the end?

Q Yes.

A Likely.

JUDGE CLI FTON: The way you asked the question, it sounded
to ne like the Churchill producers get both. They don't get
bot h?

MR. ENGLI SH: They get, on the volume of mlk going to
Reno, they get the plant blend. And on the volume going to
Fallon, they get the overbase price. But | amsuggesting that
if you did the math, and | can do it if we need to, but | think
the witness followed along with me, if you do the math, those
dairy farmers woul d receive a higher price, or I'msorry, DFA
woul d receive a higher price for that mlk than it could
otherw se receive if all that mlk was overbase.

MR, BESHORE: Well, that's alnost a totality.

JUDCGE CLI FTON: Right, because when you take quota out, the
price goes dowmn. Right. Gkay. I'mwth you.

MR, ENGISH. Ckay. | nean, we can do the math.

JUDGE CLIFTON:  No, no | understand.

MR, ENGLISH Al right. And I think you are very clever,
and | think this is an inportant thing to deal with, and I'm

glad you raised it. And | need to stop you.
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MR. ENGLISH: Al right, your Honor. | understand.

it is close to noon.

| know

JUDGE CLIFTON: It is, six mnutes until, and we have a

coupl e of issues.
Ms. May, would you cone talk to us about whet her
everything | eaves this room when we stop at noon.
M5. MAY: Laurel May.
Yes, everything | eaves this roomwhen we stop at
and everything | eaves the prem ses when we stop at noon.

MR. BESHORE: May the wi tness be excused?

noon,

JUDGE CLI FTON: Yes, thank you. M. Hollon, you may step

down but you are not required to. So, Ms. May, there is no

roomthat we can put our things in?

MS. MAY: They were not able to find us anything so, no.
JUDGE CLIFTON: Al right. And are there any other
announcenents with regard to -- | know one wi tness was
nmenti oned who expects to be here Wednesday. |Is that stil
true?
MR HILL: Brian HII.
This is Brian Hll. W have since found out that that

wtness will not be testifying next Wednesday, so | guess we

can strike himoff the list for now

JUDGE CLIFTON: We'll resunme then, with M. Hollon on

Wednesday norning at 9:00. Are there any other issues anyone

wants to address at this tinme?
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| want the court reporter to have a copy of the record
copy where we wote so much on them so that when she uses that
as her guide in doing the transcripts, she will have it.

M. Beshore, yes.

MR. BESHORE: Do we know if the initial transcripts will be
posted today, so that we have some weekend readi ng?

MR FRANCIS: WII Francis, USDA

The conmpany has delivered those to our Washington DC
office. W are in the process of trying to post those to the
Internet website for this California hearing. W're not
certain it will be done today, we will do it as soon as
practically possible.

JUDGE CLIFTON: M. Beshore?

MR. BESHORE: Thank you. | had one other admnistrative
request. In anticipation of the proponents of Proposal 1
closing their case in the not-too-distant future, we appreciate
some preview appropriately of the wtnesses to come fromthe
ot her parties.

JUDGE CLIFTON: Well, while you are on that topic, what
W tnesses will you still have?

MR. BESHORE: The witness after M. Hollon wll be
M. Schad, and then M. Hollon again.

JUDGE CLI FTON: Ckay. Very good.

MR BESHORE: That's what we anticipate. W will also

anticipate additional dairy farners.
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JUDGE CLIFTON: Al right. Good.

MR, BESHORE: And there may be sone third parties that have
additional testinony, too, I'"'mnot certain. But in ternms of
our principal proponent wtnesses, M. Hollon and M. Schad.

JUDGE CLIFTON: Al right. Good. That's helpful. What
does M. Schad speak to?

MR. BESHORE: The piece after M. Hollon, which is pricing.

JUDGE CLIFTON:  Pricing. GCkay. Good.

M. English, are you prepared now to give all of us a
previ ew of how you will begin when M. Beshore concl udes?

MR. ENGLISH: | can do the preview of where we will begin
subject to a caveat, and | do intend by the time we begin, to
provi de an overall roadmap, which may or may not contain al
the w tnesses, because we have novi ng pieces. But assum ng
that Dr. Schiek can get on the stand on or before the Mnday,
Cct ober 19th, then he would be the first wtness. And it is
our intention to have the first witness, and notw thstandi ng
our discussion about the schedule, we do intend to arrange
things as best as possible to talk about, for instance, |ike
not, | suppose in ny opening statement, an opening statenent by
Dr. Schiek with respect to orderly marketing and disorderly
mar keting and those kinds of things.

There will be multiple witnesses essentially to talk
about that issue fromvarious perspectives, but Dr. Schiek is

expected to be on the stand, and | hope to do that Monday.
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The caveat is if he's not on by then, we have sone
W tnesses that are technical experts who are comng in on a
very particular issue who will need to start on Tuesday, and
I'mgoing to have to nove ny things around a little bit. And
that is going to be, in fairness to everybody, with respect to
the shrinkage issue that is in the extended shelf life
operation. So that unfortunately, has sone tinme constraints.

And | know, M. Beshore, we have been working on when
people go on, and it may be | have to work around w tnesses.
Now, the worst case scenario that somehow we haven't started by
the 20th, 1'mgoing to have to have a conversation with Beshore
about taking wtnesses on. But I'mcertainly hoping that we're
goi ng by then.

JUDGE CLIFTON: In other words, you might ask to interrupt
his case in chief in order for your people to get their
testinony in.

MR, ENGLISH. That's correct. Even |, with ny view of when
this case is going to end, have ny hope and expectation that
we're not there. That we don't have that issue. W don't
cross that bridge.

MR, BESHORE: |'massumng that with the accommobdati ons
fromthe cross-exam nation, that's not going to be any problem
at all.

JUDGE CLI FTON: M. Vetne?

MR. VETNE: John Vetne. There are a couple of people at
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| east, who have been |l ooking to me to keep them apprised at how
things are goi ng, who have i ndependent views they want to put
on the record, and they are not clients, but they are friends.
Erick Metzger for National Al Jersey, and ME-T-Z-G E-R

JUDCGE CLIFTON. ME-T-Z-GE-R And Erick is

MR VETINE: ERI-CK

JUDGE CLIFTON: ERI-CGK Qur third variation of Erick

MR, VETNE: And Calvin Covington. Both hope to be around
the week of the 19th. Calvin Covington is going to, after he
appears, to Lebanon to do sonme humanitarian work. So |'mjust
saying | don't think either one of those will be very long. |
don't know if they are proponents or opponents of particular
things. | know National Al Jersey represents Jersey producers
and wants to nmaxi m ze the protein price wherever possible.

So that's a preview. So they have been in contact with
nme, they have al so been in contact wwth Ms. Frisius. So it may
be sonething that only Ms. Frisius and | have know edge of, so
| want everybody to know.

JUDGE CLIFTON: Yes. \Were a person has a limted w ndow
in which they can appear, and otherw se they would not be able
to give their testinony, we wll certainly try to acconmopdate
them even if it requires interrupting people. But shuffling
priorities is sometimes difficult.

MR. ENG.I SH:  And | understand that. And so the witnesses

wth limted time that we know of today, are the extended shel f
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life witnesses who are three witnesses. And then we have a
dairy farnmer we expect for Thursday, the 22nd, which | think is
also inmportant to rem nd everybody that on the 22nd we won't be
physically here, we wll be at the wonderful Piccadilly Inn
JUDCGE CLIFTON: Al right. Good. This discussion we have
just had, we will renew and have al nost daily when we're back
onboard, because nobody knows how | ong anyt hing takes and
peopl e's schedul es change. All right. Good. Thank you so
much. This has been an amazing three weeks. |t does amaze ne.
W go off record at 12:03
(Wher eupon, the proceedi ngs were concl uded.)

---000- - -
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