CERTIFIED COPY

UNITED STATES DEPARTMENT OF AGRICULTURE

BEFORE THE SECRETARY OF AGRICULTURE

In re: ) [AO]
) Docket No. 15-0071
)
Milk in California )
)
VOLUME XI

TRANSCRIPT OF PROCEEDINGS

October 6, 2015

Shelly A. Davis, CSR No. 8947

397074 BARKLEY
A
Court Reporters
1972 @ barkley.com

(310) 207-8000 Los Angeles (415) 433-5777 San Francisco (949) 955-0400 Irvine (858) 455-5444 San Diego
(310) 207-8000 Century City (408) 885-0550 San Jose (760) 322-2240 Palm Springs (800) 222-1231 Carlsbad
(916) 922-5777 Sacramento (800) 222-1231 Martinez (702) 366-0500 Las Vegas (800) 222-1231 Monterey
(951) 686-0606 Riverside (818) 702-0202 Woodland Hills (702) 366-0500 Henderson (516) 277-9494 Garden City
(212) 808-8500 New York City (347) 821-4611 Brooklyn (518) 490-1910 Albany (914) 510-9110 White Plains

(312) 379-5566 Chicago 00+1+800 222 1231 Paris 00+1+800 222 1231 Dubai 001+1+800 222 1231 Hong Kong




(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

UNI TED STATES DEPARTMENT OF AGRI CULTURE
BEFORE THE SECRETARY OF AGRI CULTURE

[ AQ
Docket No. 15-0071

In re:

MIk in California

BEFORE U.S. ADM NI STRATI VE LAW JUDGE
JILL S. CLI FTON

Tuesday, October 6, 2015
9:00 a.m

Clovis Veterans Menorial D strict
808 4th Street
Covis, California 93613

TRANSCRI PT OF PROCEEDI NGS
VOLUME 11

Reported by:
Shelly A Davis, CSR, RPR
Certificate No. 8947

2156

TRANSCRIPT OF PROCEEDINGS - VOLUME Xl

BARKLEY

Court Reporters




(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

APPEARANCES:
U S. DEPARTMENT OF
AGRI CULTURE:

U S. DEPARTMENT OF
AGRI CULTURE:

CALI FORNI A DAI RI ES,
I NC., DAI RY FARVERS
OF AMERI CA, I NC.,

LAND O LAKES, | NC. :

DAl RY | NSTI TUTE OF
CALI FORNI A:

LEPRI NO FOCDS:
DEAN FOODS COVPANY:
H LMAR CHEESE

COVPANY:

CALI FORNI A PRODUCER
HANDLERS ASSOCI ATI ON:

PRODUCERS DAl RY:
SELECT M LK PRODUCERS,
I NC. :

LAND O LAKES:

Ofice of the General Counsel
BY: BRIAN HI LL, ESQ

LAUREN BECKER, ESQ

LAUREL MAY, Marketing Speciali st

W LLI AM FRANCI S, Dairy Product
Mar ket i ng Speci al i st

MEREDI TH FRI SI US, WMar ket i ng
Speci al i st

Law O fices of Marvin Beshore
BY: MARVI N BESHORE, ESQ
Hanson Bridgett, San Francisco
BY: JOHN VLAHGCS, ESQ

MEGAN CLI VER THOWPSQON, ESQ

Davis Wight Tremaine

BY: CH P ENGLI SH, ESQ
ASHLEY VULI N, ESQ

RACHEL KALDOR, Executive
of Dairy Institute of
California

W LLI AM SCH EK, Econom st

SUE TAYLOR, Vice-President
Dai ry Econom cs and Policy

ROB BLAUFUSS, Seni or
Dai ry Ri sk Managenent

Manager of
JOHN VETNE, ESQ
JAMVES DEJONG

St oel Rives
BY: NI COLE HANCOCK, ESQ

BY: VICTOR M LA, ESQ

M LTNER LAW FI RM

BY: KRI STINE REED, ESQ
RYAN M LTER, ESQ

DENNI S SCHAD

2157

TRANSCRIPT OF PROCEEDINGS - VOLUME Xl

BARKLEY

Court Reporters



(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

W TNESSES

ERI C ERBA

CONTI NUED CROSS- EXAM NATI ON BY MR. M LTNER

REDI RECT EXAM NATI ON BY MR VLAHCS
CROSS- EXAM NATI ON BY MR, FRANCI S
RECRCSS- EXAM NATI ON BY MR ENGLI SH
RECROSS- EXAM NATI ON BY MR, ENGLI SH
RECRCSS- EXAM NATI ON BY MR FRANCI S

RECRCSS- EXAM NATI ON BY MR

VETNE

RECROSS- EXAM NATI ON BY MR, SCHI EK
REDI RECT EXAM NATI ON BY MR VLAHCS
RECROSS- EXAM NATI ON BY MR, FRANCI S
RECROSS- EXAM NATI ON BY MR, SCHI EK

LON HATAM YA, MBA, JD

DI RECT EXAM NATI ON BY WMG.
STATEMENT OF LON HATAM YA
DI RECT EXAM NATI ON BY M.
STATEMENT OF LON HATAM YA
DI RECT EXAM NATI ON BY M.
STATEMENT OF LON HATAM YA
DI RECT EXAM NATI ON BY WMG.
STATEMENT OF LON HATAM YA
DI RECT EXAM NATI ON BY WMG.
STATEMENT OF LON HATAM YA
DI RECT EXAM NATI ON BY M.
STATEMENT OF LON HATAM YA
DI RECT EXAM NATI ON BY M.
STATEMENT OF LON HATAM YA
DI RECT EXAM NATI ON BY WMG.
STATEMENT OF LON HATAM YA

CLI VER
OLl VER
OLl VER
CLI VER
CLI VER
OLl VER
OLl VER
CLI VER

THOMPSON
THOMPSON
THOMPSON
THOMPSON
THOMPSON
THOMPSON
THOMPSON
THOMPSON

VO R DI RE EXAM NATI ON BY MR ENGLI SH

DI RECT EXAM NATI ON BY MR
CROSS- EXAM NATI ON BY MR
CROSS- EXAM NATI ON B
CROSS- EXAM NATI ON B

B

Y MR
Y MBS
CROSS- EXAM NATI ON BY MR

SCHI EK

VETNE

ENGLI SH
HANCOCK
FRANCI S

2158

PAGE

2168
2170
2185
2203
2212
2213
2214
2222
2225
2227
2229

2231
2234
2242
2243
2255
2256
2259
2260
2261
2262
2267
2268
2269
2271
2278
2284
2292
2320
2351
2389
2395
2408

TRANSCRIPT OF PROCEEDINGS - VOLUME Xl

BARKLEY

Court Reporters



(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

NUMBER
Exhi bit 54

Exhi bit 55

Exhi bit 56

EXH Bl TS
DESCRI PTI ON

Testinony of Lon Hatam ya
The Econom c | nportance of
of the California Dairy
Quota Program An Inval uable
Assert to the Dairy Farnmer
and the State

Illustration of Dairy
Institute's Proposed Quota
Program

Specious in Seattle - Forbes

2159

| D.
2231

2279

2347

REC D
2306

2306

TRANSCRIPT OF PROCEEDINGS - VOLUME Xl

BARKLEY

Court Reporters



(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

TUESDAY, OCTOBER 6, 2015, 9:00 A M
CLOVI S, CALI FORNI A

PROCEEDI NGS

JUDGE CLI FTON: We're back on record. It is
Cctober 6, 2015. It's a Tuesday. It's 9:00 in the
nmorning. And this is Day 11 of the MIk Hearing. M
name is Jill Cifton. I'mthe United States
Adm ni strative Law Judge who's assigned to take evi dence
at this hearing.

There are two kinds of evidence, testinony and
exhibits, and we've had a | ot of each. Sone w tnesses
have been on the witness stand for nultiple days,

i ncluding the witness whose testinony is expected to
resunme first thing this norning.

I would like to take appearances of those who
are participating beginning first, please, with other
enpl oyees of the United States Departnent of
Agricul ture.

MR. FRANCI S: Good norning, everyone. Wl cone
back. WIlliamFrancis. F-RA-NCI1-S. United States
Departnment of Agriculture, Agricultural Marketing
Servi ce.

MR. CARMAN.  Good norning. difford Carman
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CARMA-N Dairy Prograns, Assistant to the Deputy
Adm ni strator, USDA.

M5. FRISIUS: Good norning. Meredith Frisius.
ME-REDI-T-H FRI-SI1-US.  And I'ma Agricul tural
Marketing -- Dairy -- totally can't renmenber the title
right now. Anyway, | work for USDA

M5, MAY: Laurel May. L-A-UREL. MAY.
Wth USDA/ AMS Dairy Program |'ma Marketing Speciali st
Rule Witer.

MR. MYKRANTZ: John Mykrantz. J-O H N
MY-K-R-A-NT-Z. Econom st with the Pacific Northwest
and Arizona Orders on detail wth Dairy Program

MR. SCHAEFER: Henry Schaefer. HE-NRY.
SCGCHAEFER Agricultural Econom st for the Upper
M dwest M Ik Marketing Area, Federal Order 30, on detail
for AMS.

M5. BECKER: Lauren Becker. L-A-U RE-N
B-E-CK-E-R  USDA Ofice of General Counsel.

MR HLL: Brian HIlI. BRI-AN HI-L-L.
Wth the Ofice of General Counsel.

JUDGE CLIFTON: And now I'd |ike teanms who
represent a proposal or oppose a proposal to assenbl e
one -- one teamat a tine and identify thensel ves.

MR. BESHORE: Marvin Beshore. MA-RV-1-N

B-E-SSHORE  Representing the proponents of Proposal
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1, California Dairies, Dairy Farners of America, and
Land O Lakes.

MR, VLAHCS: John M ahos, Hanson Bridgett.
That's J-OHN V-L-A-HOS. Hanson, HA-NS ON.
Bridgett, B-RI-DDGE-T-T. A so representing the co-op
proponents of Proposal Nunber 1.

M5. OLI VER THOWSON. Good norning. M nane
is Megan Aiver Thonpson. Megan is ME-GA-N. Also an
attorney with Hanson Bridgett and co-counsel for the
proponents of Proposal Nunber 1.

MR. SCHAD: Good norning. Dennis Schad.
SCGCHA-D | wrk for Land O Lakes.

DR ERBA: Good norning. Eric Erba. E-R1-C
E-R-B-A. | work for California Dairies, Inc.

MR. ENGLI SH: Good norning, Your Honor. Chip
English. GCGHI-P. E-NGL-1-SSH Wth the law firm of
Davis Wight Tremai ne in Washi ngton, DC, representing
proponents of Proposal Nunmber 2, the Dairy Institute of
Cal i forni a.

MR, VULIN. Ashley Wlin. A SHL-EY. V, as
in Victor, UL-I-N  Wrking for Davis Wight Trenaine,
al so co-counsel for the Dairy Institute of California.

MR. SCH EK: Good norning. WIIiam Schiek.
SCGCHI-E-K Economst with the Dairy Institute.

M5. KALDOR: Rachel Kal dor. R-A-C-H E-L.
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K-A-L-D-OR Executive Director, Dairy Institute.

MR, BLAUFUSS: Good norning. Rob Bl aufuss.

Bl aufuss, B-L-A-UF-US-S. From Dean Foods Conpany.

MR DEJONG Janes Dejong. J-A-ME-S.
DDE-J-ONG | amwith H |l mar Cheese Conpany, a
manuf act urer of whey, m |k powders, and cheese.

M5. TAYLOR: Good norning. Sue Taylor wth
Leprino Foods. L-E-P-RI1-NOQO

MR. VETNE: Good norning. John Vetne,
V-E-T-N-E, representative for H |l mr Cheese.

MR. HANCOCK: N col e Hancock, H A-N-C O CK,
wth Stoel Rves. S T-OE-L. RI-V-E-S. Representing
the California Producer Handlers Association and
Ponder osa Dairy.

MR LAlI: Victor Lai, |ast nane spelled L-A-1,
with Producers Dairy Foods, a nenber of California
Producer Handl ers Associ ati on.

JUDGE CLIFTON: 1'd like now for other
participants to identify thensel ves even if they're not
part of a teamthat put together a proposal.

M5. REED: Good norning. Kristine Reed.
K-R1-ST-I-NNE. REED Wth the MItner Law Firm
MI-L-T-E-R representing Select MI|k Producers.

MR MLTNER Good norning. Ryan MItner with

MIltner Law Firmrepresenting Select M|k Producers.
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JUDGE CLI FTON: Is there anyone who has not
yet identified thenself who would like to testify this
nmorning? There is no one at this tine.

I"d i ke now to address prelimnary natters.
One is the docket nunmber. The docket nunber has in
brackets capital A capital O That stands for
Agreenents and Orders. That's a designation given to
this kind of case by the hearing clerk of the United
States Departnent of Agriculture where the docket nunber
in the hearing clerk's office is 15 hyphen 0071.

Wth regard to the schedule this week, we are
not neeting all day on Friday, rather we will go off
record Friday no later than 12: 00 noon.

I"d like now to take other prelimnary matters
beginning with any that the United States Departnent of
Agriculture would |Iike to announce.

M5. MAY: | feel |like everybody should just
sort of sing along with ne while | do this.

Vel come to our hearing. So glad you're al
here. As you know, we are here to take testinony and
recei ve evidence on the subject of a proposal to
establish a market order for mlk here in California.

If you would like to testify in the hearing,
you can let us, and specifically Meredith know, and she

wll notify the judge.
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| f anybody in the audience would like to ask
questions, they certainly may. You can do so by
appr oachi ng the m crophone and the judge w ||
acknowl edge you.

W are broadcasting this hearing session via
live audio feed that you can access at
tinyurl.com cam | kheari ng.

The court reporter is recording the official
transcripts, which will be avail abl e approxi mately two
weeks after the end of each hearing week on our AMS
websi t e.

Exhibits that are entered into the proceeding
are nunbered in order of presentation. Copies of those
are avail abl e, again, on our website after the court
reporter scans and enters them And there are sone
spare copies over here on the side of the roomif you'd
li ke to pick them up.

W do have refreshnments for you in the back of
the room which we hope you will enjoy.

And as for the order of the day, we ended
yesterday wth the cross-exam nation of Dr. Erba, and
today because it seens |ike he's doing so well at it and
enjoys it so much, we're going to |let himcone back and
do sone nore.

That's all we have.
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JUDGE CLI FTON: Thank you. Dr. Erba, you nay
approach the witness stand. 1|'Il see if there are any
other prelimnary matters.

| do have a couple of additional. One is
anyone is welconme to record this proceedi ng, whet her
you're listening froma renote place on the audio feed
or whether you're here in the room That, of course, is
not the official record. The official record is being
created by the court reporter.

Wat we do after all of the evidence is in, we
invite any corrections to the transcript. | receive
those in particular fromthe personnel not only of USDA
but al so the proponents, but anyone is welcone to
propose a correction. | then review those proposed
corrections and deci de which ones to accept and whet her
I have any of ny own. The transcript plus the proposed
corrections then constitute the official record of the
oral proceeding. The other part of the evidence that |
certify would be the exhibits.

W do have a copy machine in the back of the
roomif anyone needs to make additional copies. W did
very well yesterday with having copies avail able for the
participants here in the roomw thout having to rely on
that copy machine, but feel free to use it if you'd |ike

to suppl enment the copies that you brought of any of
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the -- of the exhibits.

What other prelimnaries natters are there?

| think, M. Hll, you may want to read into
the record the statenent with regard to the California
Depart nment of Food and Agricul ture.

MR. H LL: One second, Your Honor.

M5. MAY: VWhile we're waiting for M. Hill --
Laurel May -- as far as the copier goes, we're kind of
| ower on copier paper, so we'll run out today and get
sone nore, but just subtle warning don't necessarily
think that there's paper back there.

JUDGE CLI FTON: Okay.

M5. MAY: | think we're kind of |ow.

JUDGE CLI FTON:  You have -- you have sone.

M5. MAY: We have a little, | think, but we're
runni ng out.

JUDGE CLIFTON: Al right. Thank you.

MR HLL: GCkay. One second.

M5. MAY: Oh, yeah, one nore thing. Meredith
rem nded nme that it's -- it probably would hel p us save
paper woul d make doubl e-si ded copies of their exhibits,
just to kind of save on paper. Wich you -- it's a
choi ce that you can make on the copier, you can go from
one to two sided. Cone and get us if you need help with

t hat .
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MR HI LL: Bri
st at enent from CDFA.
"CDFA wi Il be

an HIl. 1 will again read the

present on COctober 8th for the

limted purpose of entering reports into the hearing

record devel oped in response to requests frominterested

parties. CDFA w |
conpil ati on of the data
order to remain neutral
a particul ar proposal."
JUDGE CLI FTON:
Are there any
There are none.
Dr. Erba, you
state and spell your
THE W TNESS:
JUDGE CLI FTON:
M. MIltner,
Ccross-exam nation of Dr.

MR M LTNER:

only answer questions regarding the

contained in these reports in

and avoi d being associated with
Thank you, M. HII.

other prelimnary matters?

remain sworn. Wuld you again

nane?

Eric Erba. E-R-1-C E- R- B- A

Thank you.

woul d you like to resune your

Er ba?

Thank you, Your Honor.

CRGOSS- EXAM NATI ON

BY MR M LTNER
Q Good nor ni ng,
A Good nor ni ng.
JUDGE CLI FTON:
MR, M LTNER

Dr. Erba.

State and spell your nane.
I'm-- I"msorry. Ryan Mltner,
2168
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Mi-l-t-n-e-r, for Select M|k Producers.
BY MR M LTNER

Q Dr. Erba, we left off yesterday and | had
asked if the cooperatives woul d be anenabl e to anendi ng
their proposal to set up a separate producer-settl enment
fund for out-of-state producers, and | think we left it
t hat perhaps you were going to confer or discuss anong
t he proponents of Proposal Nunber 1. Have you had a
chance to do that?

A Not exactly.

Q kay.

A My -- ny -- ny response to your original

question was | can't give you an answer because we have

not tal ked about it, and the -- the folks that |I would
tal k about weren't here at the neeting -- at the hearing
at the tine you asked the question, so we still have not

tal ked about it.

Q kay. That was -- as | prom sed, | was goi ng
to finish up in ten mnutes yesterday, and we carried
over a mnute or so. | -- | don't have any further
questions. Thank you very nuch, Dr. Erba.

A You' re wel cone.

JUDGE CLI FTON: Thank you, M. Mltner.
Who next would like to ask Dr. Erba additional

questions? | know there were about six of you yesterday
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who i ndicated that you woul d.
So this will be sone redirect at this tinme?
MR. VLAHOS: That's correct, Your Honor.
REDI RECT EXAM NATI ON
BY MR VLAHOS:

Q John MVl ahos on behalf of the Co-op proponents
of Proposal Nunmber 1. Just a couple of questions or so,
Dr. Erba.

Last Friday on cross-exam nation by
M. English, he referred you to certain testinony before
CDFA, | believe it was on June 3rd, 19 -- | think
per haps 2009, I'mnot quite sure. The -- it was in
Exhibit 53. He referred you to a statenent that you
made, and I'mgoing to read it to you, I'mgoing to
guote it.

JUDGE CLIFTON: You're tal king about Exhibit

5372

MR VLAHOS: | am

JUDGE CLIFTON: 1'd like to hand it to the
witness, and if you'll tell us all what page you're
| ooki ng at.

MR VLAHOS: |'mlooking -- actually, Your
Honor, it's only prelimnary, |I'mgoing to read an exact

guote and ask a question about it, so --

JUDGE CLIFTON: | --
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BY MR VLAHCS:

Q It's on page 110, lines 22 to 111 at line 7.

A " msorry, what page did you say?

Q 110.

A This one only goes up to 68. This nust not be

the right one.
JUDGE CLI FTON:  Yeah, Exhibit --

MR, VLAHOS: Oh, no, excuse nme, | m sspoke the

exhi bit nunber. | neant 45. [|'mvery sorry. | junped

ahead in ny notes.

JUDGE CLI FTON: Now, M. VI ahos, Exhibit 45

says June 3rd, 2015, on its --
MR VLAHOS: '15, correct.
JUDGE CLIFTON: -- top.

MR. VLAHOS: | m sspoke ny notes, Your Honor.

JUDGE CLIFTON: Al right, then.

Do you have one in front of you --

THE WTNESS: | do.

JUDGE CLIFTON: -- Dr. Erba? Al right.
So --

THE WTNESS: It actually says 110 on it.

JUDGE CLIFTON: Al right.
BY MR VLAHOS:

Q Dr. Erba, the quote that |I'mtal king about,

it's where it says, "An acceptable |evel of price

2171

TRANSCRIPT OF PROCEEDINGS - VOLUME Xl

BARKLEY

Court Reporters




(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

di fference exists for nost of the cl asses of

m | k when

conparing California mlk prices to Federal order

prices.” And | believe you nade a simlar --

JUDGE CLIFTON: M. VlIahos, you didn't quote

that exactly as witten. Wuld you do that again?

MR. VLAHCS: | thought | had it witten down,

perhaps | didn't.

JUDGE CLIFTON: Well, would you have Dr. Erba

read it into the record?
BY MR VLAHOS:

Q Yeah. Wy don't you read it?
A | can do that.
Q

You do very well with that.

A "An acceptable | evel of price difference

exi sts for nost the classes of m |k when conparing

California mlk prices to Federal order ml Kk

Q That's -- that's better than | did.

prices."

Al right. Also, in answer to a question with

M. Vetne, you nmade a simlar statenent. In

answer to

M. Vetne, you also said that | -- when you said

acceptable level, it didn't nean that CDI agreed with

t hose prices. Wuld you el aborated on that,

pl ease?

A Right. So | addressed this at |east to sone

extent under cross-exam nation of M. Vetne,

expl anation is that it was obviously at this

2172
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was a 2015, 2015 hearing, we'd been through several
hearings with CDFA at this point, and it was obvi ous
they were not going to get to the price level that we
wanted to be at as a -- a proponent in those heari ngs.
And so we -- we found that there was an acceptable
| evel, not that we necessarily agreed with those |evels,
but acceptable |l evel on price difference with the
exception of the one class, and that is C ass 4b,
California 4b, conpared to Federal Cass Il1

Q You said that you didn't agree with it, and is
that correct, that because we are now review ng the
whol e situation, you're -- the proposal is asking to
rai se all those prices?

A That's correct.

Q Al so in various cross-exam nation questions by
M. English and M. Vetne, there were various exhibits
produced that show the positions that CDI may have taken
in the past may not be the sane as the positions taken
currently in these proceedings, and | believe in the
Cross-exam nation you started to explain why there were
differences in the co-op's positions. Could you
el aborate on that?

A Sure, 1'd be happy to. The sinple and | think
val id explanation is that conditions change over tinme

and positions and objectives of conpani es changed over
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time, and that's certainly true for -- for California
Dairies, the conpany that | work for.

| guess I'd like to point out that California
Dairies didn't take this hearing lightly at all. W
have at | east as much invested in manufacturing
facilities in California as any other party involved in
this hearing. The nenbers of California Dairies have
reviewed this proposal in depth, reviewed the process in
depth, and have concluded that they -- they want to be
part of the national system of Federal order prices.
They want to be on the sanme level playing field as their
counterparts outside the state.

And we understood fully when we entered into
this that the decision given by USDA at the concl usion
of these hearings may work to the di sadvantage of CDI's
pl ants, and we'd be challenged to naintain our |evel of
profitability, and we accepted that any way, that the
nunbers, and we still have go forward with this.

Just like with many ot her conpani es out there,
we' ve got profit maximzing goals, but we're a
cooperative and we al so have an additional goal, at
| east one additional goal, and that is the goal of
service to nenbers. And sonetines the goal of providing
service to nenbers and the profitability goal are at

odds wth each other.
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So depending on the conditions, we may have a
situation where CDI wears its processor hat and tries to
maxi mze profits out of its plants, and other times it
may wear i1ts producer hat and try to maxim ze the
benefits to its nenber.

And, again, those goals nay be at odds with
each other. So, | guess what |I'm saying, M. Vlahos, is
that the statenents that were nade during those CDFA
heari ngs over the | ast couple years, they were
appropriate for the time. They -- they represented
CDI's views for the tinmes. They represented the
regulatory environnent for the tines. And | don't think
there's anyt hing unusual or inproper or maybe even
surprising about changing fromthose positions as the
conpany goal s and obj ectives change.

Q Thank you very nmuch, Dr. Erba. That's all |
had.

JUDGE CLI FTON: Wo next has questions for
Dr. Erba?

"Il -- 1"11 ask some questions. | hope ny
attenpt at asking these will be followed up by
addi ti onal questions fromthose of you who understand
mlk marketing a | ot better than | do.

Dr. Erba, 1'd like you to turn to Exhibit 1

Soneone may need to get hima copy fromthe side table.
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It's the Federal Register notice of the proposal s?

hi m m ne.

47214.

begi nni ng

what headi

nme?

about .

you're on

MR FRANCIS: | think they're gone. [I'll give

JUDGE CLIFTON: Onh, thank you, M. Francis.
THE W TNESS:. Sure.
JUDGE CLIFTON: 1'd like you to turn to page

THE W TNESS: Ckay.

JUDGE CLI FTON: This section of the proposal
at the very -- in the very first section has
ng?

THE WTNESS: Are you -- are you ask -- asking

JUDGE CLI FTON:  Yes.
THE WTNESS: |'m not sure what you're talking

JUDGE CLIFTON: Al right. So you're --
472147

THE W TNESS: Yes.

JUDGE CLIFTON: What's the first word you see

on that page under the headi ng.

THE W TNESS: "Handl ers. "
JUDGE CLI FTON: "Handlers."™ Al right. And

read for nme that first section, please?

THE W TNESS: Section 1051 dot 27, is that the
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one you're tal ki ng about?

JUDGE CLI FTON:  Yes.

THE W TNESS: Ckay. "Handl er responsi bil
for records and facilities."

JUDGE CLIFTON: Al right. And what refer
i s under that headi ng?

THE W TNESS: " Section 1000. 27."

JUDGE CLIFTON: Al right. And it says "s

THE W TNESS: Oh, yes, "see. See Section
1000. 27. "

JUDGE CLIFTON: All right. And then go to
next -- go -- skip a section. Wll, no, go ahead an
read it. Go ahead and read the next section for ne.

THE WTNESS: "Section 1051.28. Term nati

of obligations,” and then it says, "See section
1000. 28. "

JUDGE CLIFTON: All right. And then the n
secti on.

THE W TNESS: The next section says -- the

heading is "Reports,"” and then it says, "Section

1051. 30, Reports of receipts and utilization."

ty

ence

ee. "

t he

d

on

ext

JUDGE CLIFTON: Al right. And | don't want

you to read that whol e section because it's very
| engthy, but | would like you to read the opening

par agraph of it, please.
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THE W TNESS: "Each handl er shall report
monthly so that the Market Adm nistrator's office
receives the report on or before the sixth day after the
end of the nonth in the detail and on the prescribed
forms as follows."

JUDGE CLIFTON: Al right. Now, 1'd like to
go to your testinony, please, so this is Exhibit 42.

And 1'd like now for you to go to page 24 of Exhibit 42,
and | just want you to refresh your recollection of what
you' ve got on that page.

THE W TNESS:. Ckay.

JUDGE CLIFTON: And then turn to the foll ow ng
page, page 25, and on page 25, | want you to read for ne
at the bottom of the page what it is that the California
Depart nent of Food and Agriculture provides to the
Mar ket Adm nistrator. So beginning with the |ast
paragraph, and read it slowy, please, beginning with
"As a practical matter."

THE WTNESS: "As a practical matter of

providing the Market Administrator,"” it says MA, "Market
Adm nistrator with the information specified in Section
1051. 61 and 1051. 62, CDFA would have to determ ne,
obtain, and/or verify each nonth the active California
dai ry producers, the anmobunts of quota owned by each

producer after review ng and applying quota transactions
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that occurred as of the 15th day of the nonth, of the
prior nonth, |ocation of each producer," paren, "to
verify applicable RQA " close paren, "nunber of days of
el igible production, individual quota paynent after
taking into consideration applicable RQA's and eligible
m | k production for the nonth."

JUDGE CLIFTON: Al right. Now, | think from
your testinony before we discussed the fact that this
9th day was a change fromthe published proposal in the
Federal Register; is that true?

THE WTNESS: That is correct.

JUDGE CLIFTON: So do the handlers al so report
on the 9th day follow ng the end of the nonth?

THE W TNESS: Yes, that's when they submt the
reports to both CDFA and USDA.

JUDGE CLIFTON: Al right. And so until the
Mar ket Adm ni strator receives the information fromthe
California Departnent of Food and Agriculture, it cannot
yet act on what the handl ers have reported; is that
correct?

THE W TNESS: They woul d be wor ki ng
si mul taneously, so the Market Adm ni strator and the CDFA
woul d receive the sane reports from pool handlers, and
they're doing their own tasks independently or in

parall el for a couple of days before the next step
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occurs.

JUDGE CLIFTON: Okay. But the Market
Adm ni strator, until he knows what cones out of the pool
for quota, he can do no calculations; is that -- is that
true?

THE W TNESS: Well, they can aggregate the
pool wutilization and determ ne each handl ers'
obl i gation, which they could do w thout that
announcenent. But before they announce the prices,
which is covered in 1051. 62, which includes the quota
announcenent, they can't do that until CDFA gets back to
t hem

JUDGE CLI FTON: Ckay. Wen does the Market
Administrator initiated under -- under this tinetable,
when does the Market Adm nistrator initiate the sending
of noney to producers?

THE WTNESS: Well, there's -- I'"'mnot quite
sure that's exactly the way it happens, but they -- |'ve
got a table here that m ght be helpful if | can maybe
read that.

JUDGE CLI FTON: Wul d you, please?

THE WTNESS: Yes. Please let ne just start
fromthe begi nning.

JUDGE CLI FTON: Ckay.

THE WTNESS: So I'll read basically the
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entity involves -- involved, the task to be conpl eted,
and then the date by which they should conpl ete that
t ask.

JUDGE CLI FTON: Okay, good. And which exhibit
are you in?

THE WTNESS: It's ny own notes.

JUDGE CLIFTON: Oh, okay. This table m ght be
a really valuable visual for people who are trying to
get their heads around all of this responsibility that
t he Market Adm nistrator has. But go ahead and read it,
we'll try to grasp it.

THE WTNESS: Ckay. So the -- the -- the
entity, the first one I'"'mgoing to talk about is the
pool handler, and their responsibility is to report
mlk, fat, protein, other solids to the Market
Adm ni strator and to CDFA, and that would occur the 9th
day follow ng the end of the prior nonth.

After receiving the reports fromthe pool
handl ers, CDFA woul d anal yze the quota hol di ngs by
producer and by handl er, aggregate by handl er, and then
by the 14th day followng the end of the prior nonth,
CDFA woul d report to the Market Adm nistrator the
paynment due to each producer with quota, again,
aggregat ed by handl er.

Now, | ooking at the Market Adm nistrator,
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after they receive the pool handler reports, they would
aggregate for pool utilization and determ ne each
handl ers' obligation

And then by the -- or before the 14th day
followi ng the end of the nonth, the Market Adm ni strator
woul d announce the producer prices by conponent plus the
five quota prices, those would be the quota prices
adj usted for the RQA's, and the non-quota uniform price.

After the prices are announced by the Market
Adm ni strator, they would -- the Market Adm nistrator
woul d send the statenents to the handlers, and then
after the handl ers have received their statenents by the
16th day followng the end of the prior nonth, the pool
handl er woul d either pay into the producer-settlenent
fund if they have a debit, or by the 17th -- 17th day
follow ng the end of the prior nonth, the
producer-settl enent fund would pay out to handl ers which
are due a credit.

JUDGE CLIFTON: 1'msorry, by what date was
t hat ?

THE W TNESS: 17th day.

JUDGE CLIFTON: So if the pool handl er pays
in, he does it by the 17th day. |If he's receiving
noney, that happens by the what day?

THE WTNESS: |If they pay in, it's by the 16th
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day.

JUDGE CLI FTON:  On.

THE W TNESS: And they receive noney out by
the 17th day. |If you pay in, you pay the day before.
Anybody who receives noney is paid out of the
producer -settl enent fund.

JUDGE CLIFTON: Al right.

THE W TNESS: Then by also the -- by the 17th
day followi ng the end of the prior nonth, a pool handl er
woul d pay cooperati ves.

JUDGE CLIFTON: I'msorry, say it again.

THE WTNESS: By the 17th foll owi ng the end of
the prior nonth, a pool handler woul d pay cooperatives,
or if they're -- if they're individual producers, the
pool handl er would pay the individual producers by the
18th day followng the end of the prior nonth.

JUDGE CLIFTON: Now, who is the pool handler?

THE WTNESS: The pool handler is the one
that's filing the reports initially, the one that's --
has received the mlk fromthe producer.

JUDGE CLIFTON: Ckay. So it's the sane as a
handl er ?

THE W TNESS: Yes.

JUDGE CLIFTON:  All right.

THE WTNESS: |'musing theminterchangeably.
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JUDGE CLIFTON: So it's not the adm nistrator
of the fund?

THE W TNESS: Ri ght.

JUDGE CLI FTON: Okay.

THE WTNESS: That's why | wanted to wal k you
t hrough this because that's not the way the noney fl ows.

JUDGE CLI FTON: Okay, good. | nean, yes, |
had no idea. Thank you.

So do you have nore on your chart?

THE WTNESS: That's the end of ny chart.

JUDGE CLI FTON:  Now, we know that the Market
Adm ni strator audits in nmany Federal orders. Wo
conducts handl er audits under this schene of things?

THE WTNESS: It continues to be the Market
Admi ni strator.

JUDGE CLI FTON: Does the California Departnent
of Food and Agriculture al so conduct audits of handlers?

THE WTNESS: W had not envi sioned them
conducting the audit, although they may play a secondary
role or an advisory role to the Market Adm nistrator.

JUDGE CLIFTON: Al right. 1'mgoing to stop
t here because this is over ny head, and | would |ike
anybody who knows about these kind of things, and
practical considerations, |'mparticularly concerned

about the practical considerations for the Market
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Admi nistrator, if you all would ask further questions of
this w tness.
CROSS- EXAM NATI ON
BY MR FRANCI S:
Q WIl Francis, USDA.

Thank you, Dr. Erba.

In your testinony, Exhibit 42, on the |ast
page, page 27, you have a reference in the very |ast
sentence to the 16th day after the end of the nonth.
Wuld you like to correct that? | think in your
response to questions fromJudge Cifton, you said the
17t h.

A | think that's correct.

JUDGE CLI FTON:  You got sonmething on the 17th
and you' ve got sonething on the 18th, right? You' ve
got -- you've got co-ops by the 17th day and individual s
by the 18th day?

THE WTNESS: Right. [Individual producers.

BY MR FRANC S:
Q WIl Francis, USDA.

So paynents fromthe producer-settlenment fund,
so that is paynent by the Market Adm nistrator to the
handl er -- nmaybe | m sunderstood your response
earlier -- did -- did you say that those paynents woul d

be by the 17th?
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A That's what | have in ny chart.

Q The pay in was on the 16th?

A Ri ght .

Q And the pay out would be on the 17th?

A Ri ght .

Q Ckay. So am | correct that that |ast sentence

shoul d read the 17th?
A | think so.

JUDGE CLI FTON:  Unless you want to use the
16th and what you say is paynents fromthe handler are
made into the settlenment fund by the 16th.

THE WTNESS: | think that's already covered.

JUDGE CLIFTON:  You' ve al ready done that?
Ckay.

THE WTNESS: Yeah. |'mpretty sure that
should be the 17th. M counsel is nodding
affirmatively, so it should be the 17th.

MR FRANCIS: Ckay.

JUDGE CLI FTON: Okay. But the 17th is only
for co-ops?

THE W TNESS: Ri ght.

JUDGE CLI FTON: And then there needs to be
anot her sentence for individuals that says the 18th?

THE WTNESS: Well, there could be. It's

contained in the actual |anguage, | didn't actually say
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that in ny testinony, but it's -- it is in the | anguage
al r eady.

JUDGE CLIFTON: Okay. Al right.

MR FRANCIS: |Is that clear? Maybe we need to
clarify it.
BY MR FRANC S:

Q So -- so the Market Adm nistrator receives
funds fromthe handl ers based on their pool obligations
if they owe noney to the pool?

A Ri ght .

Q And that will be done by the 16th day of the
mont h. Then the Market Adm nistrator for any handl er
who has a credit on their billing statenent is owed
noney, and so those nonies paid by the Market
Admi nistrator to the handler are on the 17th, so the
handl ers recei ved noney fromthe Market Adm nistrator on
the 17th if they're due noney out of the pool. And then
| believe it was your testinony that on that sane day,

t hose handl ers that owe noney to a cooperative nust pay
their obligation to the cooperative?

A Ri ght .

Q Good so far?

A Yes.

Q | f those handl ers are paying individual

producers, they have until the next day on the 18th?
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need to see a --

A Yes.

Q -- yes or no. kay.
A Yes.

Q Good so far?

A Yes.

MR. FRANCIS: So hopefully that clarifies.
JUDGE CLIFTON: It certainly does for ne.
MR FRANCIS: Ckay.

BY MR FRANC S:

Q A foll owp question: Have you nade provisions
for holidays or weekends and how does that inpact the
timng of the schedul es?

A W do not address that specifically, and we
woul d not ask for anything different than what occurs in
ot her orders.

Q So we could -- we could have sone liberty to
adjust as we do in other current Federal MIk Marketing
O ders --

A Yes.

Q -- to accommpdate that?

A W woul d agree with that and redo that.

JUDGE CLI FTON: Wul d you take a m nute,
M. Francis, and confer with your Market Adm nistrator

people who are here and see if there are any ot her
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guestions about this schedul e or the dual adm nistration
of this program which is unique?

MR. FRANCI S:  Yeah.

BY MR FRANCI S:

Q Let ne just give you a preview of sone of the
guestions we're -- we're going to be asking. W're
interested in nailing down this paynment schedul e and the
timng issues so that we clearly understand. W're also
interested to know if you've had any di scussions with
CDFA about cooperation and joint adm nistration,
particul arly about the exchange of information during
pool tine, but also about the auditing question.

A Ckay.

Q In addition, we're going to be | ooking to help
clarify some of the justification for the quota program
and the Regional Quota Adjusters. And we nay have
addi ti onal questions, but if we can take a short break,
and we'll confer and nmake sure we got the pool timng,
the dates correct, and we've satisfied all of our
guestions for now, that would be great.

JUDGE CLIFTON: Very good. Yeah, 1'd -- the
devil is always in the details, and -- and, Dr. Erba,
I'"'mso grateful that you are here to help us with this.

THE WTNESS: | too amgrateful that |I'm here.

JUDGE CLIFTON: That's a good nman. Let's take

2189

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME Xl Court Reporters



(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

a 15-mnute break. Let's come back ready to go at

10: 00.
(Wher eupon a break was taken.)
JUDGE CLI FTON: We're back on record at 10: 01.
M. Francis, you may resune your questions of
Dr. Erba.

BY MR FRANCI S:
Q W1l Francis, USDA. Thank you.
" mgoing to hand the witness a copy of
Exhibit 1 and al so our part 1000 Code of Federal
Regul ations, and it m ght help us.
Ckay. Thank you, Dr. Erba. Maybe we can
start with the question | asked earlier about
conti ngencies for Federal holidays and weekends, and in
your subm ssion, it was in Exhibit 1 for the Notice of
Hearing on page -- oops -- 47218 in the mddl e col um,
"Subpart DM scel |l aneous Provisions." And it says,
"Section 1051.90. Dates. See Section 1000.90."
From t he Code of Regul ati ons book that |
handed you, could you just read Section 1000. 907
A Sure. Heading is "Section 1000.90. Dates.
If a date required for a paynent contained in the
Federal m |k order falls on a Saturday, Sunday, or
nati onal holiday, such paynent will be due on the next

day that the Market Admi nistrator's office is opened for
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publ i c busi ness."

Q And woul d that be sufficient to accomrmdat
weekends, holidays, Federal holidays |ike we do int
ot her Federal marketing orders for what you're
pr oposi ng?

A | believe so, yes.

Q Thank you.

Ckay. Now, | want to turn to the -- the
paynent date sections, and we thought maybe the easi
thing to do would go -- stick with Exhibit 1, the No
of Hearing, and | ook at the specific order |anguage,
because there have been changes to your witten
testinony, but | think for us it's easier for us to
at the orders, the specific order |anguage. And so
like to start on page 47214.

A Ckay.

Q And that first colum | abel ed "Reports,"
that first paragraph nmakes a reference to "receives
report on or before the 6th day after the end of the
nmonth."” Wuld you |like to suggest a different date?

A Yes. W have that -- changed that in ny
testinony to be the 9th day, not the 6th, 9th day.

Q kay. Continuing on, the m ddle col um,
"1051.31. Producer delivery and payroll reports.”

Section (a), "On or behalf the 6th day after the end
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the nonth,” would you offer an alternative date for the

6t h?

A That would al so be the 9th, 9th day of the --

after the end of the each nonth.

Q kay.

A 9t h day.

Q Ckay. That sane col unm down bel ow on B, and
this is referencing, | believe, "on or before the" --
or, I"msorry, "on or before the 20th day after the end
of the nonth." Wuld you care to offer an alternative
date for that?

A | think that's one we decided we could |ive

wth as the 20th and we do not change that one.

Q Ckay. Just to point out, so the -- the -- the

Mar ket Administrator will calculate the pool, and I
think later on we're going to address a change to,
think we said the 14t h?

A. Yes.

Q And so between the 14th and the 20th, would

that be sufficient tine for handlers to provide

information, and so it's your testinony that handl ers

could live wwth that?
A Yes. Yes.
There's no need to change that date?

A We did not change the 20th.
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Q Ckay. Al right. So on that sane

page, on

the third col um under "Transportation credits,” do you
see that, "1051.55"?

A Yes.

Q "On or" -- it reads "on or before the 13th day
except as provided in 1000.90." Wuld that date need to
be changed?

A " m | ooking at nmy counsel who is not | ooking
at me.

Q Yeah. And just -- just to |let you know, we --
we were a little uncertain about that one, too, so if
you need to get back to us on that --

A Probably have to get back to you on that.
That's not what we had di scussed explicitly.

Q That's fi ne.

A Ckay.

Q And so the next one goes a coupl e nore pages
to 47216 in the Notice of Hearing, Exhibit 1.

A Ckay.

Q The last columm, so third colum on that page,
"1051. 62. Announcenent of producer prices," so "on or
before the 11th day," and | believe you've suggested
changi ng that to the 14t h?

A That's correct.

Q Ckay. That sane col unm down bel ow, "1051.71
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Paynents to the producer-settlenent fund. Handlers’
paynents to the producer-settlenent fund. It reads,
"Recei pt of the funds by the Market Adm nistrator no
| ater than the 13th day after the end of the nonth."
Wul d you suggest a changed dated for that?

A Ri ght, we had changed that to the 16th day

Q Ckay. The next page, 47217, on the first
col um under "Section 1051.72. Paynents fromthe
producer-settlenent fund." It reads, "no later than
14t h day after the end of the nonth." Wuld you pro
a change for that one?

A Yes, we anended that to the 17th day.

Q Ckay. (Good.

That same columm down in the next section,
"1051.73. Paynents to producers and to cooperative
associations.” So under "(a)(2)," which is listed -
which is identified as "Final paynent,"” do you see t
one?

A Yes.

Q Ckay. "For mlk received during the nonth
paynment” -- I'mreading it now "For mlk received
during the nonth, paynents shall be nmade so that it
recei ved by each producer no |ater than the 15th day
after the end of the nonth." Wuld you propose a ch

to that?
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Q

under

Yes.

18t h.

And just to be consistent,

W woul d change that to the 18th.

Ckay.

paragraph (c), it

says,

on the next columm

Paynment for mlk received

from cooperative associati on pool

plants or from

cooperatives as handl ers pursuant to Section 1000.9(c),"
do you see that section?

A Yes.

Q The next sentence reads, "On or before the day
prior to the date specified in paragraphs (a)(1) and
(a)(2)," so | believe that automatically would cal cul ate
that the cooperatives would receive the date -- their --

their noney one day prior, so we've changed the date in

nunber (2) to the 18th so that woul d suggest that

cooperatives would be paid on the 17th?

A Yes. And that's the anount we nade --
Q Ckay
A -- as well.
Q CGood
JUDGE CLIFTONN M. -- M. Francis, there --

M. Francis, there is a date -- naybe it doesn't change

at all.
MR. FRANCI S: The partial paynent?
JUDGE CLI FTON: Yes. Does that stay so far as
you know just like it is?
2195
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MR FRANCIS: 1'Il -- 1'"ll ask the witness if
he agrees with us, but we didn't see it -- we didn't see
that there would be a need to change the partial
paynent .

THE WTNESS: No, neither did we.

JUDGE CLI FTON: kay. Good. Thanks.

MR. FRANCI S: Thanks for pointing that out. |
believe that's all we have to cover on clarifying the
paynment dates.

BY MR FRANCI S:

Q Yeah. So just if we could clarify on that
"Transportation, 1051.55," it's -- it's currently
reading "on or before the 13th day,"” if there's a need

to change that.

A Ri ght .

Q If you can get back to us on that.
Can we nove onto a different topic?
Absol ut el y.
kay. So --
MR SCH EK: Your Honor.
JUDGE CLI FTON:  Dr. Schi ek.
MR, SCH EK: Just while we're on this, could

JUDGE CLIFTON: Could you go to a mc? | know

it wll just take a second, but then everyone can hear
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you.
MR SCH EK: Bill Schiek with the Dairy

| nstitute.

Just while we're on that, you've tal ked about

partial paynent, and maybe |'m not readi ng maybe m ne

i ncorrectly, but what happens in February when there's

no 30th day of the nonth. |It's not really a holiday,

either. For partial paynent, 1851.73(a)(1l). |Is that
sonet hing that needs to be addressed? | just bring it
up.

MR FRANCIS: | believe it's interpreted as
the last -- again, this is WIIl Francis, USDA

| believe it's interpreted as the | ast day of

the nonth, so whether it's 29 days or 28 days. |Is that

sufficient?

JUDGE CLIFTON: Not without a cite. Do you

know where that's found?

MR, FRANCIS: W' Il get back to you on that.

JUDGE CLI FTON: Okay. Geat.
MR. FRANCI S: Ckay. Any other?
BY MR FRANCI S:

Q Ckay. Now we're ready to nove on
So we're -- we're very interested in any
conversations or -- or technical coordination issues

that you've had wwth CDFA. So CDFA currently operates
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the quota program and they receive information as
you've pointed out, and that is inportant information to
transmt between a potential Federal order and the state
operation, the quota program and we're interested in
understanding a little nore if there's been any

di scussi ons about that. And also we -- we don't
understand how the current quota programworks in terns
of auditing. So if you can elaborate a little bit on
that, that would hel p us.

A Ckay. We in -- in putting together the
proposal we submitted, we net with, that is the
cooperatives net with CDFA staff a nunber of tines to
run through at the very | east our schedul es, and they
didn't seemto have any issue with the schedules as far
as the dates go.

W discussed with them several tines about the
possibility of an MOU and why it was needed, and we
didn't get any indication that that would be a problem
al t hough -- although they didn't offer us anything in
witing, they just said that they would renmain
cooperative, and that was their position in every
meeting we've had with them that they would remain
cooperative in trying to see this Federal order through
if it were proposed and approved ultimtely by the

pr oducers.
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So that doesn't give you a |lot of naybe the
details you' re | ooking for, but we've had -- never had
any indication this would be sonething that would be a
problem and they would be at | east open to di scussions
about the MOU and the informati on exchange necessary to
continue adm ni stering the quota program

Q So based on your know edge, there -- there
woul d not be any statutory -- state statutory
limtations or rules that would need to be nodified or
changed or sonehow be in conflict should a Federal order
be established with the | anguage as proposed i n Exhi bit

1 wth the nodifications that we did to the paynment

dat es?
A | -- when | gave ny testinony, which |I'm not
sure you were here for, there was a -- a -- out of the

Food and Agriculture Code, there's a section that says
if -- actually it goes into great detail about if a
Federal order were to supplant a state order, what would
happen to the duplicative functions, and they
essentially becone inactive, |'mjust paraphrasing, but
that is -- was contained in ny -- ny testinony. That is
a code section you can actually go and | ook up.

Again, in our discussions with CDFA, the
message we got was that's exactly how they interpret

the -- thisis with their attorneys, they interpret that
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code section, and that there nay be sonme | oose ends to
tie up, but they did not see this as being anything
other than just a step in the process. They did not
rai se any flags about this being a major concern. There
woul d probably have to be sone transitionary period to
nmove one system out and the other systemin, again, like
| said, tie up sone | oose ends, but we never got any
i ndication that would be a -- a major hurdle for them

MR. VLAHOS: Your Honor, John VM ahos.

To assist M. Francis, M. Francis, on the
Exhibit 42, the code section that Dr. Erba is referring
to is quoted there, Section 62726 of the California Food
and Agricul tural Code.

JUDGE CLI FTON: And on what page are you?

MR, VLAHOS: It begins on page 22 and carries
over to page 23.

JUDGE CLI FTON: Thank you.

MR. FRANCI S: Thank you, M. WVl ahos.
BY MR FRANC S:

Q Conti nuing on the quota thenme, we -- we would

li ke you to elaborate a little nore on the justification
for continuing the equivalent $1.70 quota | evel based on
today's marketing conditions in California, and maybe
while you're at it, the associ ated Regi onal Quota

Adj ust ers.

2200

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME Xl Court Reporters



(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

A. Sure. The -- the $1.70 differential, again,
as | covered in ny testinony, that's actually held in
California state | aw and cannot be changed the way a
public hearing or regulatory process, it has to be done
t hrough a change in state law. So that would -- that
has to be upheld by the Departnent of Food and
Agriculture, but as | discussed in ny testinony, the
quota programis not sonething that we -- would be in
conflict or duplicative of what happens in the
California Federal order, at |east as we've proposed it.
The RQA's are held in -- in regulation. They're part of
t he pool plant, they're not part of state -- state |aw.

Food and Agricultural Code has a $1.70
differential, and it could possibly be changed in a
public hearing process, but that would remai n under the
auspi ces of Departnment of Food and Agriculture, and if
t hose changes were to be nade in the RQA's, that would
happen through a public hearing process that they woul d
adm ni ster just as they coul d today.

JUDGE CLI FTON: What again, Dr. Erba, are the
two things that you just nentioned that would be within
t he purview of CDFA? The 70 cents, but tell nme again
what that is and what did you say just before that?

THE WTNESS: The $1.70, the $1.70

differential between the quota price and the overbase
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price as it stands today is actually held in state | aw,
not in regulation. The RQA's are held in the regul ation
and may be subject to a public hearing process where
they coul d be changed, but the $1.70 differential, which
actually $.195 a pound of solids nonfat per day, that is
held in state |l aw and not subject to a public hearing
pr ocess.

JUDGE CLIFTON: And please rem nd ne what an
"RQA" is.

THE W TNESS:. Regional Quota Adjuster. It is
an adjustnent to the quota price depending on the
| ocation of the dairy farm and that is currently done
by county.

JUDGE CLI FTON: Thank you very much.
BY MR FRANC S:

Q Ckay. We want to just nove onto a coupl e of
other topics. On page 13 of your testinony, Exhibit 42,
at the top, first full sentence, "There are four option
exenpt PD s," and |'m assuning you're referring to --
think you said earlier -- you used the term "option
exenpt” to refer to the Section 70 Option -- Qption 70
exenpt producer-handlers. W just want to be sure that
t hat pounds per day reference, 57914, is that pounds of
nonf at solids?

A. Yes.
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Q Ckay. And following up alittle on that, you
reference that this equates to about five percent of the
Class | mlk processed in the state. 1Is it correct to
conclude that the Option 70 exenpt m |k sal es nakes up
five percent of the Cass | mlk produced in California
or is it five percent of the total Cass | of the four

pr oducer deal ers?

A Well, I"'mgoing to put it into naybe sinpler
terms. It's -- the 57,914 pounds of solids nonfat per
day is about 20 mllion pounds of mlk, and that's what

| was trying to get at.
Q Ckay. | think you've covered our questions.

That's all we have for now.
JUDGE CLI FTON: Thank you, M. Francis.
Who el se has additional questions for

Dr. Erba?

CROSS- EXAM NATI ON

BY MR ENGLI SH:

Q Chip English. And may | first thank Your
Honor and USDA for at |east refocusing nme on what | now
call trees having spent a whole lot of tine on the
forest of policy, and | think this is very, very
i nportant.

So -- so, Dr. Erba, let nme ask you sone --

sonme questions about the overall relationships here and
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USDA and CDFA, and | want to go back to sone of the
paynment issues that were discussed. And if you stil
have Exhibit 1 in front of you, page 47214, 1'd like to
go back to the first paragraph that Judge difton
referred you to under 1051.30. And as in all other
Federal orders, the requirenments of a handler to report
are that the handler report so that the Market

Adm nistrator's office receives the report on or before
the 9th day. But you' ve also referenced the necessity
for the California Departnent of Food and Agriculture to
receive information. Do you envision that the

I nformati on woul d be sent to the Market Adm nistrator

O fice, and then pursuant to a Menorandum of
Under st andi ng, paren, MOU, end paren, that the Market
Adm ni strator would share that report or those portions
of the reports necessary for CDFA to do the quota

cal cul ati ons?

A Vell, in the discussions that we've had, we
suggested that the reports be -- the identical reports
woul d be received at both agencies, not through one then
the other, but | don't see any reason why that couldn't
wor K.

Q But if -- if it's the former, and | think in
this instance we're going to have simlar issues so |

want to tal k about this because | think that this is the
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kind of thing where we'd want to get this clear. If
it's forner, then in essence you woul d need | anguage in
that first paragraph. And you' ve defined the CDFA
earlier in your |anguage in Section 17, which is back on
47213, right?

A Yes.

Q Soif -- if it's going to be that the Market
Adm ni strator and CDFA receive the reports fromthe
handl er directly rather than having to have the Market
Adm ni strator send it to CDFA, you could add that the
requi renent be nade each handl er shall report nonthly so
that the Market Adm nistrator's O fice and the CDFA
receive the report, correct?

A | think so, yes.

Q Ckay. Now, turning the issue around, it's one
thing for a Federal regulation to require private
parties to report to the Federal governnent and/or state
governnment, but w thout asking your |egal opinion about
it, it mmy be alittle nore difficult to in a Federa
order require a state agency to do sonmething in return.
And so | want to -- | want to now get at the -- the next
I ssue, which is that on page 47216 in Section 62, which
is the third colum, you've got the | anguage that you've
changed fromthe 11th or the 14th, that on or before the

14t h day after the end of each nonth the Market
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Adm ni strator shall announce the follow ng, which
i ncl udes, of course, the quota prem um correct?
A Yes.
Q So that section necessarily relies on CDFA

getting the information to the Market Adm nistrator,

correct?
A Yes.
Q And -- and in your testinony, or in the
di scussions with Judge Cifton, | think you said that

t hat woul d be conceivably also on or before the 14th,

correct?
A. Yes.
Q Now, again, now that probably wll have to be

t he subject of the nmenorandum of understanding, correct?

A That's how we envisioned it as well.

Q Wuld it be conceivably better if that
informati on were received by the MA on the 13th or the
sooner rather than on the identical day and if they're
drafting the MOU?

A | think so, but that's -- as | said, | think
that could be worked out in the MOU. Qur -- our
di scussion with CDFA indicated that as | ong as they
received the reports and the information, they can turn
that around, the information that we specify here,

relatively quickly, so | don't think it would be
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difficult to do -- to do the 13th or the 14th. But,
agai n, sonething to be covered in the MU
Q Now, we have in other Federal orders -- in

exi sting Federal orders, we have provisions

contingencies. For instance, if a price series is n
avail abl e, there's an equivalent price provision wt
the Federal orders, correct?

A Yes.

Q What if -- what do we do with this order o

the order effectively contingent on California

t he

ot

hi n

ris

Depart ment Food and Agriculture entering into an MOU?

A | woul d suggest, again, in the vehicle, th

MOU to specify those contingencies, and just as is d

e

one

in California now for various things, CDFA -- or USDA

t he Market Adm nistrator would use the nobst current

information that they have. |If the information we'r
expecting doesn't arrive, use the nost current

i nformation they have, and then true it up later in
ki nd of a corrective procedure. But, again, sonethi
to be covered in the MOU.

Q And, again, | thank the USDA for asking so
clarifying questions and Judge difton as well, so |
| was a little confused about sone things.

So the RQA's, in your testinony you're

tal king -- you discussed not changing them correct?
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A At the time of transfer fromstate to Federal
correct.

Q Ckay. But there won't be any Federal order
| anguage with respect to the RQA's, correct?

A Correct.

Q Because they're conpletely contained in the
California state order, correct?

A Ri ght .

Q So let's assune for a nonent that a Federal
order is proposed, a Federal order is adopted, and part
of that Federal order is based upon the idea that these
RQA's, which you testified have at | east sone neasure of
moving mlk, correct?

A Yes.

Q What happens if California on its own then
changes those RQA' s?

A | don't see that being a probl em because,
again, in the section you just tal ked about, Section
1051. 62, Responsibility of the COFA is to report back to
USDA t he quota prem um for nonfat solids, which would
include, as | talked about the five prices, which is the
RQA adjusted prices. So if they were to change at all
there would be the five prices. |If they were changed to
different nunbers, there would still be the report due

to -- fromCDFA to USDA wth those updated or current
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prices. | don't see that being a major issues. | t
it could still be contained on the CDFA side, and as
results of those changes or hearings or whatever
happens, those woul d be reported through to USDA.

Q | guess what |I'multinmately asking, Doctor
if the Departnent in putting together an order --
however, | et nme change the question.

If USDA will ultinmately have no say over t

hi nk

a

, 1S

he

exi stence of, |level of, application of RQA's, how can

the Departnent in constructing an order with respect
any questions about noving mlk to the Cass | narke
rely on those RQA' s?

A As | discussed in ny testinony, the RQA's
don't necessarily nove the mlk, the transportation
al | onances actually do that, at least in the current

California system And the Market Adm ni strator wou

to

t

| d

not -- we've discussed the process and how RQA's cane

about and sonme of that history, but all they are goi
to be | ooking at, the market -- fromthe Market

Adm ni strator point of viewis CDFA is going to repo
the prices that apply for the quota dependi ng on the
| ocation of dairy farns, and so whether you call the
RQA or you call them sonething el se, the nunber or t
process woul dn't change at all. They each have to g

five different nunbers, at least the way it is today
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five different nunbers on RQA adjusted quota premn um
We don't rely today on RQA's noving m | k.

Q Ckay. Getting sort of maybe to the bottom
line in all of this, what authority would USDA have to
make CDFA fulfill any responsibilities?

JUDGE CLI FTON:  Who what authority woul d?
BY MR ENGLI SH:

Q Woul d USDA have to nake CDFA fulfill any
responsibilities with respect to the order, Federal
order?

A Q her than the -- what may be contained in the
MOU and how that's constructed, | would say that CDFA is
al so under obligation through state law to perform
certain functions, and we're not changing that part,
that they're still under sone nandate to perform
functions, particularly the court adm nistration as
contained in state | aw and not necessarily in a USDA or
Federal | aw aspects.

Q Wl l, you're not seeking to change it now, but
as -- the RQA's could change separately and apart from
t he USDA having any role in that, correct?

A | believe so.

Q. Thank you.

A That is correct.

Q.

Thank you.
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JUDGE CLI FTON: M. Vetne, | -- M. Vetne,

see your hand, but let ne -- let ne ask: M. Franci

S,

you asked a question about audit responsibility, and the

W t ness responded to you, but we didn't actually pin

down audit responsibility. Let us do that, but,

M. Vetne, would you like to go before or after that?

MR. VETNE: After.
JUDGE CLI FTON: After.
So, Dr. Erba, would you go back to what

provi sions there are before us with regard to audit

responsibility or whether it will be entirely spelled

out within this nmenorandum of understandi ng or some

ot her net hod?

THE WTNESS: As -- as we have proposed it,

the audit responsibility remains entirely with the
Mar ket Adm ni strator, and al though there may be an

aspect of the MOU that speaks to CDFA's claimng a

secondary role or an informational role in that, that

woul d have to be addressed in that MOU. But the

obj ective would be that the Market Adm nistrator

continues to performthe audits, and they may fromtine

to tinme need information from CDFA to performthose
audits to the best of their ability.

JUDGE CLI FTON:  Good.

M. English.
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RECROSS- EXAM NATI ON
BY MR ENGLI SH:

Q Sorry, | have one. And this is nore, | think
for future interpretation, | think it's largely
consi stent with what the Departnent does. But it's ny
understanding that with respect to California, there
have been sone issues with respect to one or nore
handl ers witing checks to CDFA for which the funds are
literally unavailable on the day that all the npney has
to work; is that correct?

A Yes.

Q Ckay. So when "you" and "we" use the phrase
that the paynent shall be made in a nanner that provides
recei pt of the funds by the Market Adm nistrator, we
nmean either by electronic transfer or otherw se, the
nmoney really is physically there, correct?

Yes.

Q So you can't wite a check on the day on a

Nort h Dakota bank and deliver it, which mght take five

days to clear, correct?

A | woul d hope not.

Q Ckay.

A That woul d be a probl em
111
111
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RECROSS- EXAM NATI ON
BY MR FRANCI S:
Q Wl Francis, USDA

Just to follow up on the audit responsibility
guestions. So there are routine regular handler audits
that typical Federal M|k Marketing Orders perform
relating to verification of paynents, producer payrol]l
handl er utilizations, things like that. Can you
el aborate on what you would envision for any auditing of
guota, either producer ownership or information that is
reported to a handler? Who do you envision would
performthat function of auditing quota, if there is
any?

A So -- sure. W still envision that the --

t hat CDFA woul d take care of the responsibility of
maki ng sure that they verify which producers own quota
and any quota transfers just as they do today. The
responsibility for -- on the audit side would be on the
paynent said, did the -- did the handler, for exanple,
pay a producer his full entitlenent, including the
paynent for -- paynent for quota held, and so that
i nformati on woul d conme from CDFA.

And | think what we envisioned is that the
Mar ket Adm nistrator would audit, too, the information

received from CDFA. So CDFA doesn't actually perform
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the audit, but they're obviously providing information
that may -- nay be very vital to the audit.

JUDGE CLI FTON: M. Vetne.

RECROSS- EXAM NATI ON
BY MR VETNE:
Q John Vetne, representative for H | mar Cheese.

In response to a few questions by M. VI ahos,
he had directed you to testinony that you presented
bef ore CDFA where you | ooked at California classified
price relationships with Federal order price
rel ati onships and opined at the tinme that they were
acceptable |l evel s except for 4b. | think your testinony
in response was that -- ny inference of your testinony,
that's ny question, was that when you were speaking to
CDFA, you had a view of what's acceptable that has since
changed and what's acceptable in past CDFA hearings is
no | onger deened acceptable by CDI or the three
cooperative proponents. |Is ny understandi ng of the
di stinction correct?

A | believe that's accurate.

Q Now, in -- in all these questions on paynments
by inverse, to the fund, fromthe fund, to cooperatives
and to producers, a couple of the paynents happen on the
sanme day. | think the 17th nmenbers received noney from

the fund and nust pay to producers so --
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A To cooperati ves.

Q To cooperatives. So if noney is owed to
cooperatives and the handler relies on receipt of noney
fromthe fund to pay cooperatives, that woul d have to be
si mul t aneous, el ectronic and simnmultaneous on the sane
day?

A It says by the 17th day, so it coul d happen on
the 16th and 17th concei vably, doesn't have to be the
exact sane day.

Q The fish or cut bait date, the deadline is the
17t h, exactly --

A That's correct.

Q -- the sane day?

A That's correct.

Q Do you see any problemw th that given that
there are electronic nmeans to do both transactions on
t he sane day, although the sequence would be first you

recei ve the noney and then send it?

A No, we didn't -- we didn't see any issues with
t hat .

Q And with respect to those -- those paynents by
handl ers to producers, which happens on -- on the 18th,

in the Federal order system cooperatives are handl ers,
9(c) handlers, correct?

A. Yes.
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Q kay. And with respect to that category of
handl er, however, you do not anticipate that USDA w ||
foll ow the noney to producers, correct?

A | don't think so, but I'mnot exactly sure.

Q There's -- there's -- to your understandi ng,
is there any administrative function by which USDA wi ||
judge, assess, or require a paynent by a cooperative
handl er to producers?

A Not to ny understandi ng.

Q Ckay. And is that the way it is currently
wi t h CDFA al so?

A That's -- yes, that's the way it is today.

Q So for, let's see, the three cooperatives,

according to M. Hollon, represent over 75 percent of

producers or mlk, I'"mnot sure which in the market.
A | believe it's supposed to be ml k.
Q Ckay. Are there other cooperative

associ ations operating within California that are not
proponent s?
A That are not proponents?

Q Yes.

A Ch, boy. That one | couldn't tell you. There

are ot her cooperative associations, but | don't know
that 1've heard that they're supportive or not

supportive.
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Q Throughout -- so there are other cooperatives
associations in -- in California?

A There's at | east one that |I'mthinking of, but
| don't know if they are supportive or not.

Q Ckay. And there was the one listed in boards
for a while called Security MIk Producers; are they no
| onger around?

A Security M1k Producers was acquired by ny
conpany, California Dairies, a few years back

Q All right. So for over 75 percent of the

mlk, no one follows the noney to producers, correct?

A | woul dn't say nobody.

Q I'"msorry. No -- no governnent --

A The facility does.

Q No government agency currently follows or if a
Federal order is adopted will follow the noney to

pr oducers?

A | -- yes, | believe that's an accurate
statenent, that -- that function doesn't extend beyond
nmoni tori ng the co-ops thensel ves.

Q Ckay. And its that circunstance that the
agency doesn't follow noney to producers that allows the
co-ops to accommodat e what you call challenging
marketing if the mlk for certain classes for which you

have to account requires you to operate at a | oss, for
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exanpl e, nmaki ng butter powder?

A Yes, with a qualification. There nay be -- we
may be chall enged to be profitable in sone of those
operations that we maintain, but that doesn't nean we
woul d necessarily be operating a loss as an entire
entity. W have other enterprises, other functions that
may -- may very well have showed profits that at | east
out wei gh the pay | osses we may have done if we did not
expect to operate at a loss -- at a loss for the entire
cooperative.

Q The quota prices fixed by statute you
testified, but the Regional Quota Adjusters are -- iIs
established by state rule-making. |Is there, to your
under standi ng, any requirenent in the statute that the
$1.70 or 19.5 cents per pound solids nonfat apply in any
particul ar county? W' ve tal ked about counties in the
south where there currently is no adjustnent. Is -- is
that fixed forever or can that be changed
adm ni strativel y?

A. A $. 195 is in state law, so that could only be
changed by a change or amendnent to state | aw.

Q Yes.

A The -- whatever it applies by county is --
wel |, you already said that it's adjusted by the

Regi onal Quota Adjusters, which is not held in state
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law, it's -- it would be part of the -- subject -- it's
part of the pooling plant, it would be subject to the
public hearing and potentially changed through that

pr ocess.

Q So is it your understanding that CDFA may by
rul e expand or contract the area at which the full $1.70
or $.195 applies?

A It -- it could do that, it would be subject,
again, to not only the public hearing process, but in
this case because it's a substantive change to the
pooling plant, it would have to go through a producer
referendum before it was i npl enent ed.

Q Ckay. Is it your understanding that there
were -- would exist side by side with a Federal M1k
Mar keting Order, which classifies prices and pools, a
state pooling plan that would continue to operate
si mul t aneousl y?

A That is a -- a good question. There are parts
of the pooling plan that would be duplicative, so it
would be -- if you're going to nmaintain sonething |ike
RQA's, how do you do that, there's got to be sonme body
that would do that. |I'mnot quite sure how that plays
out, but at least the idea is that if there was going to
be a change in the Regional Quota Adjusters, that would

have to be sonehow approved by a vote of the producers
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as it is today.

Q Al right. W spoke earlier, | don't know if
it was yesterday or Friday, about the -- the concept
underlying the adjustnent, Regional Quota Adjustnent,
being a reflection of the fact that by location mlk
has -- has val ue, greater value as opposed to denmand
consunmer nmarkets, |ower val ue where production is high
and there's surplus. Do you recall that?

A Yes, it's -- yes.

Q Ckay.
A Yes.
Q Assume with ne for a nonent that -- that USDA

determnes that a price relationship for producer mlk
in Tulare conpared to Los Angeles as currently exists or
as even proposed in Proposal 1 is such that the val ue
spread between Tul are and Los Angel es should be greater,
so it does sonething to reflect that in blend prices
payabl e to producers. Now, in that eventuality, if USDA
bel i eves the market should have a |lower blend price in
Tulare to reflect |ocation value conpared to Los

Angel es, could not CDFA cone in and anend its Regi onal
Quota Adjusters so that the price in Tulare is -- is

hi gher thereby negating whatever USDA has done?

A | suppose it could do to sone extent, but
you' ve got one instance tal king about -- essentially you
2220
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tal ked about the blend price change, or perhaps it's a
class price change, which would apply to all mlk, and
the RQA's would apply to quota, which is not anywhere
close to all the mlk that's produced in the state. So
| guess to sone degree there possibly could be that, but
they're operating at two different |evels of influence,
one being nuch smaller than the ot her one.

Q Ckay. And -- and quota is concentrated in the
Central Valley as opposed to the South, correct?

A It's -- in the Central Valley, but that's
where nost of the mlk is produced --

Q Yes.

-- as well.

Ckay. Thank you very nuch.

JUDGE CLIFTON: Dr. Erba, several participants
have questioned you on the noney in and the npbney out
both on the 17th, and you've repeatedly said your team
doesn't see a problemw th that. | see a problemwth
that. In order to be tinely on paying in, you can pay
up to the last mnute of the 17th. How can a handl er
possi bly nmake paynents out on that sane day?

THE WTNESS: Well, again, the -- our |anguage
is by the 17th, and | believe that's consistent with --
basically our entire programthat we've got for the

reports and the paynents are -- are consistent with the
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ot her Federal orders, although they may not be
identical, but they're consistent. And we've got
basically a nine-day spread between when the reports are
due and when this noney starts to nove around, and
that's consistent with other Federal orders, so we
haven't deviated, we're not asking for anything
different than what the other Federal are doing -- other
Federal orders are doing in general. The dates may not
line up exactly, but we're consistent.

JUDGE CLI FTON: | thought that normally
paynments go out the day follow ng the deadline for
paynents in. And that's a rocket docket, to -- to get

t he noney out the day after you get it in is enornously

fast. Wat -- | just ask that you neet with your team
and -- and revisit this issue after our next break, |
just -- why would you want to put that pressure on the
handl er s?

THE WTNESS: |'d be happy to neet with the

teamto discuss that.
JUDGE CLI FTON: kay. Thank you.
Al right. Qher questions for Dr. Erba?
Dr. Schi ek.
CROSS- EXAM NATI ON
BY MR SCHI EK:
Q Bi Il Schiek
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Dr. Erba, just -- | was just wondering as
| ook at this, am|l correct wth ny assunption that if a
Federal order were in place in California, the
California Departnent of Food and Agriculture mlk
pool i ng branch, dairy marketing branch woul d no | onger

be operating a producer-settlenent fund; is that

correct?

A | believe that's correct.

Q Have you given any thought -- maybe you
nmentioned it and | mssed it -- on how COFA' s activities

with regard to quota under the MOU woul d be funded?
A We have discussed that, and | couldn't tel
you exactly what we concl uded, but there would be the
responsibility -- | mean basically the CDFA woul d be
paid, their staff would be paid by the pool for that
adm ni strative function.
Q So the noney would cone fromthe MA in sone

form is that what --

A Yes.
Q -- you' re thinking?
A Al t hough | don't renenber the exact details of

how we t hought that m ght work, but that was the idea.
Q Ckay. Well, and it was just a clarification
guestion, it's sonething that kind of popped into ny

m nd as we were having these discussions, so | was just
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curious if you guys had given that sone thought.

But it kind of brings on another question is
we're -- we're tal king about a | ot of novenent of
informati on back and forth, responsibilities of CDFA,
responsibilities of the Market Admi nistrator. Did you
ever consider or why -- why -- why not just have the
whol e book, all the records, everything transferred to
the MA and just let the MA run the quota program under
your proposal ?

A Very earlier on we said we would not -- we
woul d attenpt not to do that just from-- we thought we
were nmaking the process sinpler, but now!l have to
wonder a little bit.

Q So --

A To not have quota be under the auspices of the
MA, to | eave quota under the auspices of CDFA where it
resides and has -- CDFA has responsibility under state
law to adm nister that program So we did talk about it
very early on but decided this would be the better way
to go.

Q For efficiency reasons? You nentioned you
t hought you were nmaking it sinpler by doing it that way;
is that right?

A Because we didn't necessarily want to tal k

about noving the quota programfroma state function to
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a Federal function, that was the way we had set up

was -- the way it is nowwth the state function was

the -- the preference.

Q Ckay. Thank you very nuch.

JUDGE CLIFTON: Dr. Erba, are you having

seconds t houghts about that?
THE W TNESS: Me personal | y?
JUDGE CLI FTON:  Yes.
THE W TNESS: No.
JUDGE CLI FTON: Okay. Al right.

Thank you.

Who el se has questions for Dr. Erba?

REDI RECT EXAM NATI ON
BY MR VLAHCS:
Q John -- John VI ahos.

Dr. Erba, the judge has rai sed questions about

t he probl ens of sinultaneous paynent, noney i

n,

nmoney

out. In forrmulating the program as proposed by the

proponents, did you track on those issues what

in other Federal orders?

i's done

A Well, the -- the original dates were set up

not the ones we anended, but the original dates

contained in -- in this case, 72 and 70 -- |

shoul dn' t

say -- sorry -- Sections 1051.72, 1051.73, those

actually speak to a sinmultaneous -- simnultaneous
functions as -- as the judge has questioned. | believe
2225
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t hose are, again, consistent with what's done in ot her
Federal orders. | -- again, we didn't request anything
out of the ordinary for the dates.

Q Are you aware of what is provided in, exanple,
Sections 1030. 72, 1030.73, concerning paynents fromthe
producer-settl enent fund, paynents to producers and to
cooperative associ ations?

A 1030?

Q Yeah, 1030, speaking of another Federal order

MR. CARVAN: Page 125.

JUDGE CLI FTON: Page 125 of the book you have,
Dr. Erba.

THE WTNESS: M. VIahos, could you repeat
what you were saying --

BY MR VLAHCS:

Q Yes.

A -- since | have the appropriate reference
numnber s.

Q Yes. The nunbers | was referring to were

1030.72 and 1030.73. In particular, if you |look at
1030.73 -- get ny subdivisions right here -- (b), which

Is on the next page, page 126 --

A Yes.
Q -- under the heading it says, "Paynents for
m | k received from cooperative associ ati on nenbers, " it
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seens to ne it has very simlar, if not identical

| anguage. It says, "On or before the date -- the day
prior to the date specified in paragraphs (a)(1) and
(a)(2) of this section except as provided in Section
1090. Each nmenber shall pay to a cooperative

associ ation,” and so on. |Isn't that the sanme | anguage
that's in the cooperative proposal ?

A That appears to be very close to the sane if
not identical.

Q And perhaps the USDA representatives can point
out if there are any -- really any differences in the
way that the cooperative's proposal sets forth those
paynment in and paynent out dates as opposed to those as
set forth in the cooperative's proposal.

Thank you, Doctor.
JUDGE CLI FTON: Wo el se has questions of
M. -- of Dr. Erba? Al right. There are none now.
Dr. Erba --
Ah, M. Francis, thank you.
RECROSS- EXAM NATI ON
BY MR FRANCI S:
Q Wl Francis, USDA
| just wanted to get back to you on the
partial paynent date being the 30th, and thank you,

Dr. Schiek, for pointing this out to us. So the
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| anguage in your proposal, if you go to Exhibit 1 on
page 47217, the first colum, under Section 1051.73
under (a)(1), "Partial paynent," it reads, "Payment

shall be nmade so that it is received by each producer on
or before the 30th day of the nonth." | did check each
of our current marketing areas and we do not have dates
that reference the 30th. The |atest date we have is the
27th, and so we don't face the issue of a nonth not
havi ng 30 days. But | believe you could read that

| anguage on or before the 30th day of the nonth, if a
30th day or a 29th day does not exist, would it be

| ogical to make the paynent on the | ast day, the 28th?

A If it's a question to ne, |'d say yes.
Q O perhaps you'd want to suggest sone
alternative | anguage to -- to clarify that.
A Ckay.
JUDGE CLIFTON: 1'd -- I'd invite sonme Market

Adm ni strator testinony, if you would, just to address
whet her ny concern about noney in and noney out on the
sane day has any practical validity to it.

MR HLL: Brian HII. Brian HlI.

| think we'd |ike to have sone tine to | ook at
that and prepare our statenent of sonme sort, sone
testinony of sone sort if we're going to do that.

JUDGE CLIFTON: Al right. That sounds great.
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RECROSS- EXAM NATI ON
BY MR SCHI EK:

Q Dr. Erba, Dr. Schiek again, just another
question. For clarification, when you were tal king
about -- this is on page 22 of your statenent, Exhibit
42.

A Yes, go ahead.

Q You reference Section 62726 of the Food and
Agriculture Code and -- and you cite the | anguage in the
code. Isn't that | anguage also in section 61893
earlier? Does it appear twice in the Food and Ag code?
Do you have a recoll ection of that?

A | don't.

Q Ckay. Thank you.

JUDGE CLI FTON: Dr. Schiek, would you make a
representation you believe it does?

MR SCH EK: | believe it does, simlar
| anguage. And the issue is dairy pricing under dairy --
the dairy marketing branch is in one section of the
code, m |k pooling appears | ater because they didn't
come in at the sane tine, and there's a -- there's a
section like this in both places.

JUDGE CLI FTON: Thank you.

Al right. Are there any other questions of

Dr. Erba at this tinme?
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Al right. Subject to being recalled,

Dr. Erba, you may step down. The recalling would just
be about those | oose ends with transportation being one
of them Al right. Thank you.

THE W TNESS: Thank you.

JUDGE CLIFTON: Onh, did you want to add
anything for clarification?

THE W TNESS: No, thank you.

JUDGE CLI FTON: Wio will be the next w tness?

MR. VLAHOS: W're going to shift chairs here,
Your Honor.

MR. BESHORE: Ms. Thonpson wll -- wll
present the next witness for Proponents, Your Honor.

M5, OLlI VER THOWPSON: Good norning. Megan
A iver Thonpson.

Your Honor, our next witness is M. Lon
Hatamya. L-ON HAT-A-MI-Y-A

JUDGE CLIFTON: 1'Il answer you in in a seated
position. Wuld you raise your right hand, please?

Do you solemly swear or affirmunder penalty
of perjury that the evidence you wll present wll be
the truth?

THE WTNESS: | do.

JUDGE CLI FTON: Pl ease state and spell your

namne.
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THE WTNESS: M first name is Lon, L-ON.
Last nane is Hatamya, HA T-A-MI-Y-A

JUDGE CLI FTON: Thank you.

And | see a docunent being distributed. Let's
see, would this nunber be 547?

M5. FRISIUS: It will be.

JUDGE CLIFTON: Al right. W'll mark this as
Exhibit 54. That's 54.

(Wher eupon Exhibit 54 was marked for

i dentification.)

THE W TNESS: Thank you.

JUDGE CLI FTON: Pl ease raise your hand if you
do not yet have a copy of Exhibit 54. Everyone has one.
Good. There are sone left over. That's good.

Al right. M. diver Thonpson, you may
begi n.

M5. OLI VER THOWSON:. Thank you.

DI RECT EXAM NATI ON
BY M5, OLI VER THOVPSON:
Q Good norni ng, M. Hatam ya.
A Good nor ni ng.
Q Wul d you tell us what is your current
occupati on?
A | am the president and CEO of The Hat am ya

G oup, which is an econom cs and strategi c advisory
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consulting firmin Davis, California.

Q And what is your -- the primary business that
you do there?

A Agai n, the econom c analysis and strategic
busi ness advi sory services for ny clients.

Q Ckay. And how | ong have you been doing that?

A |'ve been engaged in this for about the |ast
11 years.
Q Now, will you be providing a description of

your rel evant background, experience, and education as
part of your testinony here today?

A Yes, | will.

Q Ckay. And have you al so provided wth your
witten testinony a copy -- copy of your current CV?

A Yes, ny extensive CV is attached.

Q Ckay. Terrific.

Now, are you testifying today regardi ng your
anal ysis of the econom c value of the quota programin
the California dairy industry?

A | am

Q And did you prepare witten testinony for this
hearing on this topic?

A | did.

Q Ckay. And is that contained in what has been

mar ked as Exhi bit 547
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A | believe it has.

Q Ckay.

A It is.

Q Wth that, would you pl ease go ahead and
proceed with reading your witten testinony.

A | nost certainly will. And, first of all, let
me thank Dr. Erba for warm ng the seat for ne for the
| ast three days.

MR, ENGLI SH:  Your Honor.

JUDGE CLI FTON: M. English.

MR ENGLISH: I'mnot sure if this witness is
bei ng offered as an expert, and |I think nmaybe under the
circunstances, it's better to go ahead and |l et himgive
all the testinony, and then if we have voir dire about
it afterwards, but | wanted to reserve that right and
not waive it by followng this particul ar procedure.

But I -- | don't have an objection to doing it this way,
but I want to make sure that we for our side have not
wai ved our right to any voir dire, and if necessary
object with respect to any purported expert anal ysis.

JUDGE CLI FTON: Thank you, M. English.

Ms. diver Thonpson, you nay proceed.

M5, OLlI VER THOWPSON: Ckay. Thank you.

BY M5, OLI VER THOVPSON:

Q M. Hatam ya, please go ahead wth your --
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wi th your prepared statenent.

STATEMENT OF LON HATAM YA, MBA, JD

A If -- if I may, 1'll proceed with ny witten

testinony. |It's entitled "The Econom c | nportance of
the California Dairy Quota Program"™ with a subtitle, An
I nval uabl e Asset to the Dairy Farner and the state.

Again, ny nane is Lon Hatamya. |'mthe
Presi dent and CEO of The Hatam ya G oup, an econonics
and strategic advisory consulting firmlocated in Davis,
California. | was retained by the California Dairies,
I ncorporated, the Dairy Farnmers of America,
| ncorporated, and Land O Lakes, I|ncorporated, paren, in
quot e, "Cooperatives," end quote and end paren, to
provi de an i ndependent and objective econom c anal ysis
of the dairy industry to the State of California and to
exam ne the economc value of California's dairy quota
progr am

JUDGE CLIFTON: Let nme stop. This is
wonderful . You' re an excellent presenter. | just want
to check the pace. Okay. W're okay. Don't go any
faster than that.

THE W TNESS: Absol utely.

JUDGE CLIFTON:  All right.

THE W TNESS: Thank you, Your Honor

First section, Ronman Nuneral |, |ntroduction,
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Overview of the California Econony, the California
Agricul tural Econony, and the Dairy Industry's |Inportant
Contribution to the Econony.

The dairy industry in California is an
i nportant and vital conponent to the econony -- econony
of the State of California. At the end of 2014,
California' s econony had grown to over $2.3 trillion in
G oss Donestic Product, paren, GDP, end paren. And
have it footnoted 1, and this is fromthe -- the website
http -- and | think on the witten copy, it nmay be
difficult to see because it's in -- in yellow, but it's
fromthe Bureau of Econom c Anal ysis dot gov, and I
downl oaded that on Septenber 7th, 2015, but it shows
the -- the various econonmes of the states of the United
St at es.

If California were a country, it would have
the eighth | argest econony in the world -- and, again,
the second footnote, that cones from Wrl d Devel opnent
I ndicators fromthe Wrld Bank, April 14th, 2015 --
slightly behind Brazil and strongly ahead of Italy,

I ndi a, Russia, and Canada. Mboreover, the agricultural

industry is a najor conponent of the California econony
provi ding over $56.2 billion in econom c output in 2014.
Agai n, footnoted nunber 3, and that's fromthe ERS USDA

website which | downl oaded in Septenber of this year.
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That's fromtheir state fact sheets for every state in
the country.

This multi-billion dollar industry is arguably
t he backbone of California' s gl obally-aligned econony,
with a |l ong-established international network of
producers, consuners, and service providers.

More specifically, dairy products are the
nunber one agricultural commodity in California wth
over $9.3 billion in farmreceipts in 2014, naking up
17. 3% percent of all California farmreceipts -- and,
again, that's fromthe sane source, fromERS, footnoted
4. The state of California is also the largest dairy
producing state in the country with over 20% of nati onal
production. In addition, California is the |eading
exporter of dairy products with nearly $1.3 billion in
2013. By any neasure, the dairy industry is an
I mportant contributor to the overall and agricultura
econony of the State of California.

Through nmy extensive professional experience
and expertise, | believe | bring a unique perspective to
this analysis. From 1993 to 1997, | proudly served as
Adm ni strator of the Agricultural Mrketing Service of
the United States Departnent of Agriculture, paren,
USDA, cl ose paren, where | oversaw over 50 federal

prograns, including the Federal M|k Marketing O der,
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paren, FMMO, cl ose paren, system | also served as

Adm ni strator of the Foreign Agricultural Service at
USDA from 1997 to 1999, and then | returned to ny native
California to serve as Secretary of the Technol ogy,
Trade and Commerce Agency from 1999 to 2003, where |
oversaw t he pronoti on of statew de econom c devel op, job
creation, and business retention.

Prior to ny service at USDA, | practiced | aw
and | worked with ny three-generation famly farmin
Yuba and Butte counties, which is the northern part of
the state, Your Honor. Since 2003, | have been a
consul ti ng econom sts anal yzing | ocal, regional, state,
national, and international econom c inpacts, trends,
and econoni c devel opnent opportunities on various
i ndustries including agriculture, energy, high
technol ogy, real estate, retail, professional sports,
transportation, tourism and higher education. | have
al so extensive expertise in determ ning economc
val uati ons of various industries fromagriculture to
bi ot echnol ogy, and alternative energy to nedical device
conpani es, utilizing appropriate val uati on
met hodol ogies. | have testified over a hundred tines
before the Wrld Trade Organi zation, the United States
Congress, the California State Legislature, and federal,

state, and | ocal courts, boards, and comm SSsions on a
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wi de variety of relevant issues.

| wll add to the -- for the record, this is
my first tinme testifying before this type of hearing.

In addition, as an academc, | previously
served as Executive-in-Residence and Adj unct Professor
at the US Davis G aduate School of Mnagenent, and was
al so selects a Senior Fellow as the UCLA Luskin School
of Public Affairs. | also currently serve as a
part-time lecturer at the International Masters in Law
program at the UC Davis School of Law, and as a Seni or
Fel l ow at the University of Denver International Career
Advancenent Program | received ny bachelor's in
econom cs from Harvard University; ny Master's of
Busi ness Admi nistration fromthe Anderson G aduate
School of Managenent at UCLA; and ny juris doctorate
fromthe UCLA School of Law. Please also find attached
my full CV for your reference, which is attached to the
back of ny testinony.

Thr oughout mny professional career, | have
acquired and mai ntai ned an international, national,
regional, as well as a statew de and | ocal perspective
wth regard to agriculture and its pertinent econonc
i npact upon all communities. For this analysis, | have
relied upon that experience to determ ne the economc

I portance of the dairy industry to California, and nost
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specifically, the unique econonm c value of dairy quota.

My second section under Roman Nuneral |1
"Overview of the California Dairy Quota Program" |
know Dr. Erba touched upon this, but I'mgoing to go
briefly summarize ny understandi ng of that program

The state of California has operated the
Dairy -- a Dairy Quota Program since adopting a M|k
Pooling Plan in 1969. The Gonzal ves M| k Pooling Act,
Cal i fornia Food and Agricul tural Code Section 62700,
either et seq., authorizes the Secretary of the
Cal i fornia Departnment of Food and Agricul ture, parens,
CDFA, close paren, to operate a statew de pooling system
under specified guidelines. These statutes provide for
the fornul ati on and adoption of MIk Pooling Plans for
Mar ket M1k, paren, Pool Plan, close paren. Under the
California Pooling Plan for Market M1k, the producer is
pai d based upon his or her allocated quota, base, and
overbase at prices that reflect the pool-w de usage of
all classes. The nonthly quota and base anounts are
conputed for each producer to the extent these anpunts
are produced. The maxi mum nonthly quota anount is
determ ned by the current quota allocation, and the
maxi mum nont hly base is determ ned by the difference
bet ween production base and quota. Any production that

exceeds these two figures constitutes overbase
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production. And | have a footnote nunber 5, this is
fromthe California Dairy Industry, A Historical Review
fromthe California Departnent of Food and Agricul ture,
July 2008.

Revenue from processors is distributed to
dairy farners via quota, base, and overbase prices.
Since the CDFA M1k Pooling Branch's inception in 1969

until 1993, the quota price was primarily inpacted by

Class 1, 2, and 3 farmprices -- those are Arabic 1, 2,
3 -- while the overbase price was prinmarily inpacted by
the dass 4a and 4b farmprices -- again, Arabic 4.

Thi s was changed by statute enacted in 1993 and nade
permanent in 1994. Beginning in January 1994, a fixed
differential was established so that the quota price is
al ways $1. 70 per hundredwei ght greater than the base and
overbase prices. Historically from 1969 through 1993,
the difference between the announced quota and over base
farm prices range from$1.06 to $2.26 per hundredwei ght
on an annual average basis. Currently, revenue above
that needed to namintain the $1.70 differential is shared
equal | y anbng quota, base, and overbase production. The
announced quota price is adjusted based on farm | ocati on
by Regi onal Quota Adjusters, paren, RQA's, close paren.
Prices paid to individual producer depends upon his or

her farm |l ocati on and bl end of quota, base, and overbase
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hol di ngs. For conputati onal purposes, the whole $1

Is assigned to the solids-not-fat, paren, SNF, clos

.70

e

paren, price. Thus, the announced quota SNF -- SNM - -

SNF price is set at $.195 per pound above the base
overbase SNF prices. Because of RQA's, the actual
SNF price received by individual farnmers nay be adj
downward by up to $.27 per hundredwei ght based on f
| ocation. The fat prices for quota, base, and over
are identical.

And |, again, footnote nunber 6, it cones
that sane California Dairy Industry, H storical Rev
from CDFA July 2008.

Periodically, CDFA has issued additional
to producers froman original allocation but none s
1991. CDFA has issued about 2,215,978 pounds of qu

SNF on a daily basis, paren, about 66.2 mllion pou

and
quot a
ust ed
arm

base

from

i ew

guot a
i nce
ota

nds

of SNF nonthly, close paren. CDFA also considers mlKk

pool quota as a tradeable asset that is transferred
between California Grade A dairy producers. Transf
occur nonthly. It nust be processed by the CDFA M
Pool i ng Branch as hi ghlighted bel ow.

And | wll note this is a Table 1, which
entitled "CDFA M1k Pooling Branch, Sunmary of

Transfers,” and this is from 2015 through the first

ers

I k

S

ni ne

months of this -- of this year so far. The sales are
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based on quota solids-not-fat.
DI RECT EXAM NATI ON
BY M5, OLI VER THOMPSON:

Q Now, M. Hatamya, this is the first of a
nunber of tables in your witten testinony. 1Is this --
did you prepare this table?

A Yes, | prepared this table directly from
i nformati on provided to ne from CDFA.

Q And can you just wal k us through it and
explain what -- what's depicted here?

A You know, | believe it's the simlar table
that Dr. Erba shared in his exhibits, although he went
back historically.

| just took from 2015, the first columm
obviously are the nine nonths that have occurred so far.

The nunber of sellers in the second col um.

The nunber of buyers.

The nunber of sales at a hundred percent.

The average sales price, and this is critical
tothis -- tothis table, as I'll nmention in just a
nmonent -- the average sales price wthout cows.

The next colum is the average sales price
Wi th cows.

And then the total production base fat

transferred anong these transactions.
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The quota fat -- quota fat transferred is the
foll ow ng col um.

And the next to last colum is a total
producti on base SNF transferred.

And the last colum is total quota SNF
transferred.

Q And if you would go ahead and proceed with
your witten testinony.

A As | nentioned before, this table becones
relevant as -- as | go on.

STATEMENT OF LON HATAM YA, NMBA, JD (CONT.)

A Based upon the current average price of $525
per pound, as noted from Table 1 of quota SNF, and,
again, paren, as noted in the table as | stated before,
cl ose paren, nmultiplied by the 2,215,978 pounds of quota
SNF issued by CDFA, results in the total aggregate quota
val ue owned by California dairy producers of nearly
$1.164 billion. This is a significant econonic asset
Wi th enornous value to both dairy producers and
communi ti es across California.

Let me nove to section Roman Nuneral 111
"Exam nation and Quantification of the Econom c Val ue of
Quot a. "

As | described above, the state of California

mai ntains a premumin paynent on the ml k produced and
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covered by quota which plays an inportant and vital role
in the California dairy industry. Quota paynents are an
integral part of revenues to many California dairy
farmers. In fact, paranount to any consideration of a
California Federal M1k Marketing Order, paren, FMMO
cl ose paren, was the a assurance that the quota program
woul d not in any way be di m ni shed or affected.

MR, ENG.I SH: Your Honor. Chip English.

Bef ore he reads the next sentence, it is our
view that it is interpretation of the statute designed
to be a legal interpretation, which is inpermssible,

and we object to the statenent being in the record at

all, and I have extensive legal argunent to address it
if necessary. | object to the statenent.
JUDGE CLIFTON: | note your objection. [|I'm

not going to keep it from becom ng part of the evidence
inthis hearing. So if --

MR. ENGLI SH:  Your Honor, may | be heard?

JUDGE CLIFTON: Yes. Do you want to do it now
or do you want to do it at the end of the readi ng of
this docunent? You may -- you nay choose.

MR ENGISH [|'mnot going to interrupt the
flow. | reserve the right, you know, as long as it's
understood that -- that by sitting dowmn we're not --

we're not waiving that. | think there's one or two
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other tinmes in the statenent I1'll raise, and then | w ||

seat, and we can discuss it afterwards so that the

testinony can continue, but with the understanding,

express understandi ng that we reserve our right to have

it stri

record.

| can.

cken, that it should never have been put in the

JUDGE CLIFTON: Al right.

MR ENGISH |If you want ne to argue it now,

JUDGE CLIFTON: No, | don't want your argunent

now, and your objection is noted.

M5, OLI VER THOWSON. Thank you, Your Honor.

Cbvi ously, we -- we disagree with the objection, and as

with Dr. Erba's testinony, we believe it should cone in

but we

can deal with it at a later tine.

M. Hatam ya, please proceed with your

t esti nony.

A Thank you. Conti nuing, Congress recognized
this and in the 2014 Farm Bill |anguage dealing with the
pronul gation of a -- of a FMMO in California directed

that the marketing order provisions allow for the

continuation of the quota programin California. The

2014 Farm Bill, paren, section 1410, paren, small (d)

cl ose paren, close paren, references the 1996 Farm Bi |l |

par en,

section 143, paren, (2), close paren, close
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paren, and | quote: "Upon the petition and approval of
California dairy producers in the nmanner provided in
section 8c of the Agricultural Adjustnent Act, paren, 7
U S.C 608, snall c, close paren, reenacted with
anmendnents by the Agricul tural Marketing Agreenent Act
of 1937, the Secretary shall designation the State of
California as a separate Federal m |k marketing order.
The order covering California shall have the right to
rebl end and distribute receipts to recogni ze quot a

val ue," end quote. And | enphasize added by underlying
"recogni zed quota val ue."

Let ne nove on to Subsection A In order to
best "Recognize Quota Value,"” the full econom c val ue
must be determ ned and nai nt ai ned.

Quote, "econom c value," end quote, is defined
in several ways, but is commonly recogni zed as the val ue
of an asset calculated according to its ability to
produce in -- to produce incone in the future. Value is
linked to price through the nechan -- through the
mechani sm of exchange. \When one observes an exchange,
two i nportant value functions are reveal ed: Those of
t he buyer and seller. Just as the buyer reveal s what he
or she is willing to pay for a certain anount of a good,
so too does the seller reveal what it costs himto give

up that good. This definition describes California's
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dairy quota nost appropriately as it is marketable and
tran -- as it is a marketable and transferabl e asset

t hat can be bought, sold, and results in an assured
source of cash flow for the owner of that quota.

As a resort -- result, in order to best
determ ne the econoni c val ue of dairy quota, we nust
exam ne the common practices in which quota is utilized,
traded, and accounted for in the marketplace. To best
achieve this | served -- surveyed a range of California
accounting firns that specialize in dairies -- and
again, | footnote nunber 7, these included Adair &
Evans; Genske, Mil der and Conmpany LLP; M G een and
Conpany LLP; and Moss Adanms LLP; a range of financi al
institutions that are major dairy lenders -- footnote 8,
this includes Citizens Business Bank, Farm Credit West,
Five Star Bank, Rabobank, and Wells Fargo; and a range
of dairy farmers of varying sizes and operations from
across the state -- and footnote 9, including
cooperative nenber dairies of California Dairies,

I ncorporated, Dairy Farmers of Anerica, Incorporated --
| ncorporated, and Land O Lakes, | ncorporated.

And just to enunerate, it was about 15
dai rymen that | spoke to.

Further, "Subsection 1. Characterization of

Dai ry Quota Hol dings by Accounting Firns that service
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dairies across California."

A. Quota value is universally accounted at

the cost the dairy paid for it and booked at its

hi storical value. Therefore, all accounting firms carry

guota value on their dairy clients' bal ance sheets as a

"Cost Basis."

B. Quota value is recogni zed as an i nvest nent

and transferable intangi bl e asset.

C. CPA s characterize quota val ue under

current assets, intangible assets, and/or |ong-term

assets.

D. Most inportantly, should the California

Dairy Quoting -- Quota Program be elim nated, massive

wite-offs of | osses would be taken. For exanple,
several CPA's noted that many of their clients
wite-offs would be in the mllions of dollars for
I ndi vi dual dairies.

Let me nove to "Subsection 2.
Characterization of Dairy Quota Hol di ngs by Lendi ng

Fi nancial Institutions in California."

A.  In making | endi ng deci sions and revi ew ng

debt -t 0- asset and other relevant ratios, all financial

institutions place a value on quota ownership and
consider it an asset, which is unencunbered and

mar ket abl e.

2248

TRANSCRIPT OF PROCEEDINGS - VOLUME Xl

BARKLEY

Court Reporters




(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

1. Each bank, quote, "and even within each
bank," cl ose quote, utilizes different fornul as
characteri zing, quote, "quota ownership value," end
guot e.

2. For Uniform Commerci al Code, paren, UCC,
cl ose paren, reporting requirenents, financial
institutions refer to quota ownership as either a
tangi bl e or intangi ble asset, placing great enphasis on
the foll ow ng:

Small i, anmong the list. Liquidity quota
ownership pro -- that it provides;

li. Steady source of assured cash fl ow and
revenues slash incone;

iii. Quota ownership as a controllable asset;

iv. The value of quota on dairies -- on a
dairy's bal ance sheet affects a bank's perceived ri sk.
The | evel of quota ownership either | essens or increases
the dairy's borrowi ng | everage, for exanple, the nore
guota ownership, the better the |everage;

v. \When considered a tangi bl e asset, quota
ownership is also treated as a formof collateral with
an abundance of caution and reported as chattel, paren,
any article of tangible property other than | and,
bui | di ngs, and ot her things annexed to | and, close

paren, under the UCC, paren, not all banks take this
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approach, cl ose paren;

And vi. Oher banks do not consider quota
ownership as collateral, but it is considered sonething
very close, and | -- paren, and | quote, "the next
best -- best -- best thing," close quote, close paren.

['"I'l now nove on to "b" under "Section 2."
Excuse ne.

Financial institutions do not Iend just on
guota ownershi p val ue, but recognize the val ue of
regul ar cash flows as a factor in |ending decisions and
deem ng quota ownership as, | quote, "always a benefit,
useful asset tool, if deployed correctly on a

case- by-case basis,"” close quote.

C. Moreover, the financial institutions noted
that should the California Dairy Quota Program be
elimnated or eroded, a major financial asset would be
destroyed | eaving dairies one |l ess inval uable tool,
paren, an assured source of revenue, close paren, to
obt ai n necessary fi nancing.

Let me nove to "Subsection 3.

Characteri zation of Dairy Quota Holdings by Dairy
Farmers in California."
A. Dairy farmers of all sizes across

Cal i fornia consider quota ownership an invaluable liquid

asset that is essential to their nonthly cash fl ow and
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to nmeet the increasing cost of operations.
B. During difficult and chall engi ng econo
periods, quota ownership and the assured source of c

fl ow have hel ped dairy farnmers neet the increasing

m c

ash

pressures of the higher cost of production, for exanple,

feed, label, engine, water. This is especially
rel evant, but not exclusive, to smaller dairies with
quot a owner shi p.

C. Al dairy farmers that own quota have
bought and sold quota over the years and consider it
solid financial investnent because, unlike other ass
quote, "it does not require naintenance or a
veterinarian over tine," close quote. |Its
transferability, nmarketability, and |ong-term assure
val ue has been a hallnmark of the dairy quota's
exi st ence.

D. Buying additional dairy quota is
considered a better return on investnent fromnmny d
farmers who are being priced out of the increasingly
exorbitant |and prices across the state.

E. For many California dairy farnmers, quo
ownership has allowed themto continue in the dairy
busi ness, retain their famly's dairy, quote, "cultu
cl ose quote, and survive in an increasingly conpetit

gl obal mar ket pl ace.
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F. Lastly, should the careful -- California
Dairy Quota be -- Quota Programbe limted, di m nished,
or challenged fromits current status, nany dairy
farmers woul d suffer irreparabl e damages wth massive
wite-offs of their significant quota investnent.

Let ne nove now to "Section B. Make-up of
Quota Omership Across the State.™

Quot a ownershi p has changed over tine. As
guota has been bought, sold and traded over the years,
and with the increasing m |k production, the percentage
of California dairy owning quota -- dairies owning quota
has shi fted.

And |'ve provided a Table Nunmber 2: "Percent
of California Dairy Farnms by Quota Omership." Again
it's footnoted 10. This is data provided by the
California Departnment of Food and Agriculture, Dairy
Mar ket i ng Branch.

Q This is another table that you prepared using
that information provi ded by CDFA?

A That's correct. Again, in quotes under Table
2, it's the percent of quota relevant to mlk
production. | believe this is the sane table that
Dr. Erba provided | ast week during his testinony.

Q And if you could just describe briefly what

t hose tabl es depict.
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A Agai n, this table depicts a percentage
ownership of quota in the far left colum, 1 to 20% 21
to 40% and on down. The last -- last two rows show the
nunber of dairies. And then the nunber of dairies of
guota. And then it goes across in five-year increnents
from 1995 to 2015.

Q Ckay.

JUDGE CLIFTON: If -- if I mght inquire, you
have at the top, before we get to the figures, in
parent heses a phrase. Wuld you read that into the
record?

THE WTNESS: Yes, I'msorry, | -- Your Honor
It's paren, "quota" -- a "percent of quota relative to
m | k production.”

JUDGE CLI FTON: So when | | ook at the table,
how do I find mlk production?

THE WTNESS: | don't have that included here,
so the 17% for exanple, are the -- the percentage mlk
production of the dairies that don't have any quota.

JUDGE CLI FTON: | see.

THE WTNESS: In that first colum. So it
just goes across. Maybe 2015 is probably better. |If
you go across to 2015, 42% of dairies don't own any
guota, 20%of dairy own 1 to 20% 13% have 21 to 40%

and on down. And then, again, the total percent of
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owner shi p, 58% of dairies now have quota in California.
And so that nunmber is alittle over 832 or 800 dairies
in the state.

JUDGE CLIFTON: So this table shows us dairy
by dairy but does not show us the anmount of mlk
produced by quota holders; is that correct?

THE WTNESS: That's correct.

JUDGE CLI FTON: Thank you.

M5. OLI VER THOWSON: Ckay. |If you woul d
proceed with your witten testinony follow ng the table.

THE WTNESS: Currently 58%of all California
dairies own sone percentage of quota, paren
approximately 832 dairies, close paren.

For purposes of ny foregoing data anal ysis, |
al so reviewed the current, paren, as of January 2015,
cl ose paren, geographical distribution of quota
ownership across California as noted in Table 3 bel ow
I was al so able to approxi mately cal cul ate the
percentage of the county's -- of a county's mlKk
producti on covered by quota by utilizing the geographic
di stribution of quota ownership and the CDFA reported
mont hly m | k producti on dat ed.

And, again, if | can note in footnote how I
cal cul ated these nunber. The percentage -- and that's

footnote 11 the percentage of a county's m |l Kk production
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covered by quota was approxi mately cal cul ated by

mul tiplying the daily quota hol di ngs, paren, quota SNF
by county -- cl ose quote, by county by the days in the
mont h, 31 for January 2015, to get a nonthly total.

then divided the nonthly quota SNF county total by the
total pounds of SNF produced in the county for the nonth
to determ ne the overall percentage of quot a.

And -- and this cal culation was based upon not
only ny cal cul ations but as a suggestion by CDFA, and so
| doubl echecked with themto ensure that I'"'mdoing it
correctly, and they -- they assured ne that this is the
correct approxinmate cal cul ati on of quota per county.

DI RECT EXAM NATI ON
BY M5, OLI VER THOVPSON:
Q And are these the calculations that are
depicted in the next table, Table 3?
A Table 3, yes. The Dairy Quota by County as of
January 2015.

And, again, footnoted 12. 12 says the nost
recent avail able data provided by the California
Departnent of Food and Agriculture, Dairy Marketing
branch. This is what they were able to provide on a
county basis.

Again, | believe Dr. Erba provided this in a

different sort of form | have re-categorized these by
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t he | argest percentage hol ding counties down to the

smal | est.
So if I can walk through this really quickly
wth you.
Q Pl ease do. Pl ease do.

STATEMENT OF LON HATAM YA, NMBA, JD (CONT.)
A The -- the first colum again is the "County."

The second colum is the "Quota SNF," the
total pounds.

And the last is the "Percent of Total Quota
Al'l ocated. "

So, for exanple, out of the total allocated in
the State of California, Tulare County had a little over
18.8% San Di ego County, you go down to the bottom had
about .34%

JUDGE CLI FTON:  Now, when you go down to the
bottom | see San Bernardino. |Is San D ego County
represented by San Bernardino? Oh, do | have to turn
t he page?

THE W TNESS: Yeah, | think it goes to the
next page.

JUDGE CLI FTON: Ah, okay. Thank you. | have
to turn the page.

M5. CLI VER THOMWPSON: For everyone foll ow ng

al ong on the actual exhibit, this table spans over two
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pages, page 12 and 13.

THE W TNESS: Let ne explain a couple of other
t hings, Your Honor, if |I could. As you notice, there
are a couple of counties that are conbi ned:

Mer ced- Mont erey, Kern-Los Angel es- Santa Barbara. |
bel i eve CDFA does that for proprietary reasons. There
are a snmall nunber of quota owners in sone of these
small counties or -- in terns of the nunber of dairies,
so if you -- if you separated them out by separate
counties, you could identify who the quota hol ders were,
So in order to -- to insure the proprietary nature of
that information, they conbined several of the counties,
and -- and that's what |'ve done here as well. 1've
just reflected totally what they provided to ne.

JUDGE CLIFTON: So am | to understand that it
iIs not a matter of public record published by CDFA who
hol ds the quota in any given nonth?

THE W TNESS: That's correct. Because, again
it's proprietary information that's, you know, just to
the quota owners thenselves. They do provide, again,

t he pounds of -- of SNF that's issued every nonth, but
that's done in a generic -- a general fashion.

M5. CLI VER THOMPSON: Thank you, Dr. --

M. Hatam ya, for your explanation of that table. You

can proceed with your testinony.
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THE WTNESS: As we go to the next page, San
Luis Qbispo County is the smallest county with . 03% of
quota, so it ranges in a |large anount. These nunbers
w || becone nore inportant as | nove to ny foll ow ng
tables, so | just do this as -- as an exanple of the
quota di stribution throughout the state.

Let me nove on with ny -- with ny testinony.

The top ten quota hol ding counties slash areas
make up over 90% of all quota ownership. | think that
reflects, again, what Dr. Erba nentioned the other day.

The | argest quota ownership by volune is in
Tul are, then Merced- Monterey, Stanislaus, and Kern-Los
Angel es- Sant a Barbara Counties. However, the highest
concentration of mlk production covered by quota is in
many smal | er produci ng counties, such as San Diego with
74% Marin with 63% Riverside with over 62% and Sonona
with 61%

And | was able to calculate, if I can take a
nmoment to tell you those cancellations. Just totaling
the total amount of quota |ooking at the total anount of
SNF produced in that county, | could determ ne how nuch
was covered by quota. So even though there was sone
counties that had as a percentage wi se as snaller
percent for the state, a | arge percentage of their

production in their county was covered by quota. |If
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that's clear.

And | et nme nove on. This conpares with Tul are
County that has -- although they own 18 point al nost
9 percent of all quota, only 14.8%of their mlk is
covered by quota. Stanislaus County, 30.1% San
Joaquin County at nearly 27% And Kings County just
over 13% So that just gives you a real good geographic
of where quota is in the State of California.

Let ne nove to sub point -- "Subsection C "
t he "Econom c Value of Quota to the Dairy Farner and
Dairy Industry.” Wth the current, paren, QqSNF as of
January 2015, close paren, distribution of dairy quota
across California, | have calculated the total economc
val ue of quota by county/area and the entire state as
fol | ows:

So thisis ny "Table 4," the "Total Dairy
Quota Value by County and State for 2015."

DI RECT EXAM NATI ON
BY M5, OLI VER THOVPSON:
Q kay. And, again, if you would just wal k us

t hrough this table.

A Yes, if -- again, these are calculated as |
cal cul ated the overall quota, the 1.164 billion, the
total anobunt of quota issued, | broke that down by

county. So in paren under the table it purports
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"cal cul ated at the current average market price of $525
a pound," close paren. So, again, keeping it in terns
of the sane categories in terns of the size of counties.
| just added a fourth columm dealing with current total
quota value, and that's totaling the -- multiplying the
guota NS -- SNF tinmes the 525 reaches the 218, for
exanpl e, $985,531 worth of quota value in Tulare County.
And it's on down as you go down through all the rest of
the counties, down to a |l ow of $292,792.50 in San Luis
hi spo County.
And as you see in the bottom | have the whole

total, and it totals out to the 1.163, 164 billion.

Q Ckay. Thank you for that. Please go ahead.

STATEMENT OF LON HATAM YA, NMBA, JD (CONT.)

A As | noted before, at the current average
mar ket price of $525 per pound, and | enphasize, total
econom c val ue of quota owned is approxinately 1.164
billion. By any neasure, this is a substanti al
financial investnment made by California dairy farnmers.
More specifically, dairy farners fromall corners of the
state have an enornous investnent and an inval uabl e
asset at stake fromnearly $220 million in Tul are

County, $178 million in Merced and Monterey Counti es,

and over 162 mllion in Stanislaus County, to over
$36 million in Mendoci no and Sonona Counties, 11.1
2260

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME Xl Court Reporters




(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

mllion in Marine County, and nearly 4 mllion in San
D ego County.

JUDGE CLI FTON: And each of those that you' ve
just read us are in ternms of dollars?

THE WTNESS: In -- yes, I'msorry, in terns
of dollars, that's correct. And, again, those are
itemzed in Table 4 in colum -- the last columm, colum
four.

Additionally, utilizing statew de Quota
Premiuns -- Premuns | ess Regional Quota Adjusters,
paren, RQA, close paren, per nonth as provided by the
California Departnent of Food and Agriculture for 2014,
paren, nost recent cal endar year avail able, cl ose paren,
| have further cal cul ated the annual total -- total
guota paynents per county slash area as foll ows:

In Table 5 is the Total Quota Paynents per
California County in 2014.

DI RECT EXAM NATI ON
BY M5, OLI VER THOVPSON:

Q And this depicts the calcul ations of the
annual total quota paynents per county/area that you
were just discussing?

A That is correct. As you can see fromthe
first colum, again, it's itemzed in terns of the size

of quot a.
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The second colum is the quota prem unt these
are the nunbers that were provided to ne by CDFA

Then as you see as we've been discussing, and
I think Dr. Erba was questioned the |ast two days on
ROQA's. The RQA's are listed for all of the counties
here, ranging from$.03 to -- this is, again, by -- by
hundredwei ght, so it's broken down.

The total RQA, | totaled up, and then subtract
that fromthe quota prem um

And then the |ast colum, you get the total
guota paynent per county for the entire year of 2014.

Q And the total quota paynent you cane to in
your cal cul ati ons was?

A. $139, 329, 759. 23. And, again, that was the
nunber provided to nme from CDFA, and | just went
backwar ds and determ ned what each of the paynents were
for each of the counties. They don't break it down on a
county basis, they give you the overall total, so | had
to break it out by county, and I did it based upon the
percentages that | had broken out before.

Q Ckay. Very good. Thank you. Please proceed
wth your testinony.

STATEMENT OF LON HATAM YA, NMBA, JD (CONT.)

A The total annual quota paynents, or nore

appropriately, the total annual return on quota
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investnment to dairy farners across California for 2014
was over $139.3 million. These total annual returns on
quota investnments are significant across the state and
fromcounty to county, and are inportant in determ ning
the total econom c inpact upon the state and | ocal
communi ties that dairy producti on and quota ownership
exi sts across California.

Let ne now nove to "Section |IV," Roman Nuner al
IV of ny testinony: "Exam nation of the Econom c | npact
of Changing the California Dairy Quota Program™

A.  Econom c I npact that Quota has upon the
State, Region, County, and Dairy Conmunity.

To better determ ne the total econom c i npact
of the Dairy Quota Program upon the state of California
and the various dairy producing counties across the
state, | have utilized generally recogni zed econom c
I mpact anal ysis nodel. Econom c |Inpact Analysis refers
to any nunber of processes that trace how changes in
spendi ng, such as industry or governnent spending,
busi ness cl osures, new industrial or infrastructural
devel opnents, and/or natural disasters nove through an
econony. An inpact study neasures the cunul ative
effects on that spending on a defined geographic region.

Econom ¢ | npact Anal ysis can al so provide

i nformati on about the effects of policy and enpl oynent
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changes such as reports on job creation estinates
related to the Anerican Recovery and Rei nvestnent Act of
2009, for exanple, to the effects of |ocal business'
opening or closing, the inpacts of job exportation to
ot her countries, or the tax revenue associated to
certain policy decisions made by | ocal, state, or
federal governnments. Typically, whenever the phrase
the, quote, "estinmated inpact on the econony sl ash
conmunity is that X jobs are created," close quote, is
used, these are the results of an econom c i npact

anal ysis report.

I dentifying and quantification of direct,

I ndi rect, and induced econom c contributions of the
dai ry quota paynents was acconplished by anal yzing the
nost recently avail able Dairy Quota Prem um | ess

Regi onal Quota Adjusters, paren, from cal endar year
2014, footnote 13.

Again, it's nonthly totals from January 2009
fromJuly 2015 were provided by the California
Departnment of Food and Agriculture, Dairy Marketing
Branch. However, for purposes of this analysis, |
relied upon data from cal endar year 2014, being the nost

recent period avail abl e.

Let ne continue there, I -- let ne start on
that -- that paragraph again because it continues.
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I dentification and, again, quantification of
di rect, indirect, and induced econom c contributions of
dairy quota paynents was acconplished by analyzing the
nost recently available Dairy -- Dairy Quota Prem um
| ess Regi onal Quota Adjusters, again, paren, from
cal endar year 2014, cl ose paren, and applying that data
to the appropriate econom c input-output nodel. The
nmodel utilized in this study is called Inpact Analysis
for Planning, paren, |IMPLAN, close paren.

| MPLAN is spelled I-MP-L-A-N. That's all in
capital letters. Econom c input-output nodels |ike
| MPLAN are the primary tool to neasure the total
econom c inpact of a policy or event, in this case the
annual paynment of a dairy quota. The theory behind
econoni c inpact analysis is that the total econonc
I mpact of an existing entity within a geographic regi on
is not nerely limted to the nunber of enpl oyees that
the entity hires or lays off, the payroll associ ated
wi th these enpl oyees, or the operational or capital
expendi tures it annually makes. The total economc
I mpact al so includes additional nmultiplicative inpacts.
Addi tional inpacts occur as the entity foregoes spending
noney on goods and services as the wages of their
enpl oyees find their way through the | ocal and regi onal

econony or conversely as an entity fails to spend and
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the inpact that this | ack of spendi ng has upon the
econony.

| nput - out put accounting descri bes comodity
flows from producers to internediate and fi nal
consunmers. Excuse ne. The total industry purchases of
comodi ties, services, enploynent conpensation, val ue
added, and inports are equal to the value of the
commodi ti es produced. Purchases for the final use,
paren, final demand, close paren, drive the | MPLAN
nodel . I ndustries produced goods and services for the
final demand and purchased goods and services from ot her
producers. These other producers in turn purchase goods
and services. This buying of goods and services, paren,
i ndi rect purchases, close paren, continues until
| eakages fromthe region, paren, inports and val ue
added, cl ose paren, stop the cycle. Mbreover, any
direct expenditure associated with an entity wll have
ripple effects through the econony. |In other words,
each dollar of direct expenditure generates nore than
one dollar in the econony, thus the resulting nmultiplier
ef fect.

For purposes of this analysis, direct --
direct inpacts on the -- are the direct result of dairy
expenditures as a result of dairy quota paynents. Their

i ndirect paynents are generated from expenditures of the
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person who benefit fromthe direct inpacts, paren,
suppliers, contractors, service providers to the
dairies, et cetera -- et cetera, close paren. The
i nduced inpacts are the result of increased househol d
i ncone and rel ated spending which is driven by the
direct and indirect inpacts. Fromthese inputs, the
| MPLAN nodel was used to calculate direct, indirect, and
i nduced changes to enpl oynent, gross donestic product,
paren, output, close paren, and state and | ocal tax
revenues. | neasured all of these inpacts based upon
their econom c gains to the various dairy-producing
counties and regions of California. Additionally, I
have anal yzed econom ¢ -- econom c inpacts of the
California Quota Dairy Programupon the entire state of
California. The followi ng Table 6 sunmari zes ny
fi ndi ngs.

DI RECT EXAM NATI ON
BY M5, OLI VER THOVPSON:

Q kay. So now we're into this Table 6, which
for those with the exhibit starts on page 18 and spills
over onto page 19. And is this a table that you
prepared, M. Hatam ya?

A Yes, it is. It's atable | prepared utilizing
the | MPLAN cal cul at or nodel .

Q Ckay. If you could just wal k us through this.
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A | would be pleased to do that.

Again, Table 6 is entitled, "Econom c | npact

of Annual Return on Dairy Quota Investnents for
California and the Various Counties, the year 2014."
Again --

JUDGE CLI FTON: Let ne stop you.

THE W TNESS: Yes, Your Honor.

JUDGE CLIFTON: This is an inportant part
your testinony. | want all of us to at |east stand
take a little stretch break.

THE W TNESS: Pl ease.

of

and

JUDGE CLI FTON: It's -- it's now 12: 03. W

can take a longer break than five mnutes if anybody
needs it. |'mthinking about five m nutes woul d wor
Ckay? Let's just take about five mnutes. Please,
back and ready to go at 12:009.

(Wher eupon a break was taken.)

JUDGE CLI FTON: W are back on record now.
It's 12:009.

M. Hatam ya, you nmay resunme. Wuld you s

k.
be

tart

over again at the bottom of page 18, just tal king about

what the table title is?
STATEMENT OF LON HATAM YA, MBA, JD (CONT.)
THE WTNESS: Yes. As | started, Table 6

entitled "Econom c I npact of Annual Return on Dairy
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Quota Investnents for California in the Various
Counties, 2014."

DI RECT EXAM NATI ON
BY M5. OLI VER THOMPSON:

Q Ckay. And, M. Hatamya, | think before we

took a break, you were going to also wal k us through
this Table 6.

A Yes. And | apol ogize for the small nature
these nunbers. | wanted to nmake sure that they were
put into one table, so |I'"mgoing to take ny gl asses
so | can actually read them

Again, the first colum is the region, and
that includes the state of California and all the
various counties, again, ranked by the size of their
guot a owner shi p.

Second colum -- colum is the Annual Retu
on Quota Investnent. That cones from Tabl e 5.

Third colum is output, gross donestic

pr oduct .

of
al |

of f

rn

And, again, 14, that conmes fromthe | MPLAN

nodel, and if | can read in ny footnote for 14, Qutput

represents the value of industry production. In | MPLAN

t hese are annual production estinmates for the year of

the data set and are in producer prices. For

manuf acturers this would be sal es plus slash m nus
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change in inventory. For service sectors, productio
equal s sales. For retail and whol esal e trade, outpu
equal s gross margin and not gross sales. More
generally, Qutput is also considered in real terns,
t hi nk nost people know it as Gross Donestic Product.
The fourth -- fourth colum here is
enpl oynent, anot her nunber generated by the | MPLAN
cal cul ati ons.
The fifth colum is state and | ocal taxes,

agai n generated by the | MPLAN nodel .

n

t

The sixth colum federal taxes, generated by
t he | MPLAN nodel .

And then the last two are the -- the various
mul tipliers, output GDP nmultiplier and enpl oynment
mul tiplier.

And if you go down each one of the lists, you
see, again, the total annual investnent. Let's take the
first line, California. The 139, 358,870 quota
i nvestnent for 2014 resulted in $278, 901, 240 of
addi ti onal state output. And, you know, I'Il get to
that in the rest of ny -- ny testinony. But hopefully
this is self-explanatory fromthere.

Q Right. So the first row shows the nunbers for
California as a whole, and then the follow ng rows,
it's -- it's separated by county?
2270
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A That's correct.
Ckay. And --

A And they're not additive, by the way. The
state entitles every -- there's not dairy production in
every county, so, again, | just handl ed the ones that
there are dairy production, but California -- there's an
i mpact upon California generally, and so that's why
there are nore nunbers of enploynent of -- of greater
out put .

Q Ckay. Thank you.

| believe as you go on in your testinony, you
provi de nore explanation regarding this table --

A Yes.

Q -- and your findings?

A Yes, if | could continue.

Q Pl ease do.

STATEMENT OF LON HATAM YA, NMBA, JD (CONT.)

A The Total Annual Return on Quota Investment to
dairy farnmers across California for 2014 of $139, 358,870
has a dramatic i npact upon the state's econony. The
cunmul ative effect of that expenditure alone results in
$278,901,240 to the state's G oss Donestic Product. So
essentially there's a nultiplier in effect here.

Mor eover, just dairy quota paynents alone, and let ne

enphasi ze that, just dairy quota paynents al one result
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in the creation of 1,269 jobs with over

to local and state coffers, and

to the federal governnent.

MB. OLI VER THOVPSON:
dol I ars?

THE W TNESS: Yes, |

that. For the counties, that's
MB. OLI VER THOVPSON:
THE W TNESS:  Si nply
return on quota investnent
dol l ar --
multiplier of 1.98, close paren
job created by quota investnent
are created across the state.
add significantly --

and federal tax base.

The econom ¢ i npact of total

paynments is no | ess significant
in regions across California.
gquota owners in Tul are County,
I n 15,

dairies, close paren

$2 is added to the total

significantly to the state,

f oot note 15, |

11 m!llion added

over $16.7 mllion paid
And those millions are
msorry | didn't say
exactly -- $11 million.
Thank you.

put, for every dollar of

in California, another 2

GDP, paren
. In addition, for every
return, another 2.5 jobs
Dai ry quota paynents al so
| ocal ,

annual quota
to individual counties
For exanple, the dairy
paren, approxinmately 42

derived --

this nunber was derived from previous cal cul ati on of

t ot al

nunber of total dairies in --

reported by CDFA in California
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2014 Annual Data. So that's how | canme up with that

nunber .

Particular -- let ne start that sentence

agai n.

For exanple, the dairy quota owners in Tulare

County, paren, approximately 42 dairies, close paren,

add solely fromtheir annual qu

ota paynents, and, again,

| enphasi ze solely fromtheir annual quota paynents,

not hing el se, over $34 nmillion to the counties GDP, 149
additional jobs, and over 1.1 mllion to |local and state
tax revenues, and nearly $2 mllion -- I'msorry --

$1.1 mllion to total -- to local and state tax

revenues, and nearly $2 million to the federal

governnent. A smaller producing county with a higher

percent age of quota owner

shi p,

and this exanple is

Marin, paren, wth 63% quota ownership equaling

approximately 16 dairies, close paren, adds over
1.8 mllion to the counties GDP, ten additional jobs,
over 64,000 to the |local and state governnents, and

11 -- $112,800 to the federal g

overnnent. By every

measure, California's Dairy Quota Program has a positive

I mpact upon the state and | ocal

"Subsecti on B.

| npac

economni es.

t of Changing the

California Quota Programvia the Federal Regul atory

Process and the Conversion to a Federal M|k Narketing
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Order," paren, "FMMO, " cl ose paren.

Based upon ny econom c¢ val uati on and econom c
I mpact analysis to the California Dairy Quota Program as
I have just presented, | submt the foll ow ng
observations on the potential inpact of changing the
Quot a Program

MR. ENG.I SH: Your Honor, |'d object to the
i nclusion of the clause, as you're going to have a
second part, but the -- what's following here with
respect to a |legal conclusion, and | reserve ny rights.

JUDGE CLI FTON: Thank you, M. English. Your
obj ection is noted.

And, M. Hatam ya, you nmay resune. Pl ease
start again --

THE WTNESS: Wth that paragraph?

JUDGE CLI FTON: Yes, please.

THE W TNESS: Yes, Your Honor.

Agai n, based upon ny econom ¢ val uation and
econonmi c i npact analysis of the California Dairy Quota
Program as | have just presented, | submt the foll ow ng
observations on the potential inpact of changing the
quota program

1. To the extent that the FMMO naintains the
current -- current quota systemand it recognizes its

full value as directed by Congressional |anguage, dairy
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guota ownership continues to have the sane significant
and positive role in the California dairy farm econony.

2. Any tinkering with the quota ternms w ||
create regulatory uncertainty which will dimnish the
econoni ¢ val ue of quota, thereby eroding the inval uable
financial investnents that dairy farnmers across the
state have previously nade.

And 3. To the extent that any regul atory
action would threaten the value of quota or directly
dimnish its value, it would be materially disruptive to
t he individual quota owners and to the producer side of
the industry nore broadly. Witing off over $1.16
billion in quota val ue woul d be di sastrous not -- for
not only the individual dairy farnmer, but also to the
state and | ocal econom es.

Now I ' Il nove to, again, Roman Nuneral V,
"Section V. Conparative Analysis of Quota between the
FMMO Proposal s. "

Once agai n, based upon ny econom ¢ val uation
and econom c inpact analysis of the California Dairy
Quota Programas well as ny review and anal ysis of the
Agricultural Marketing Service's Prelimnary Econom c
| npact Analysis, | submt the follow ng conparative
observati ons between FMMO Proposal s:

A. The Dairy Institute's Proposal does not
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recogni ze the econom c val ue of quota, but quickly
di m ni shes the econom c and financial value to the dairy
farmer, w eaking substantial economc |osses and
financial harm

To determine that the Dairy Institute's FMVO
proposal does not recognize the econom c val ue of quot a,
I need not go further than AMS' Prelim nary Econonic
| npact Analysis, which clearly states -- and, again,
footnote 16, quote, "Prelimnary Regul atory | npact
Anal ysis Proposals to establish a California FMMVO, "
cl ose quote, page 21, United States Departnment of
Agricul ture, Agricultural Marketing Service, Dairy
D vi si on, August 2015.

And again -- again, clearly states --

M5. CLI VER THOMWPSON: We're leading into a big
quote --

THE WTNESS: Into a big quote.

M5. OLI VER THOWSON: -- so if you could
i ndi cate when you' ve reached the end of --

THE W TNESS: Yes.

M5. OLI VER THOWSON: -- that quote.

THE W TNESS: Begi nni ng quote, "Under the
I nstitutes' proposal, the CDFA adm ni stered quota
program woul d conti nue to exist, although participation

woul d be optional.
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"In order to determ ne the potential inpact of
opti onal quota program participation under the
Institute's proposal, the volune of mlk that woul d
potentially not participate in the California quota
program and the point at which the decision would be
made to participate had to be determ ned. To do so,
this analysis relies on current CDFA quota ownership
data, California FMMO bl end prices forecasted starting
in 2017, the California quota price and the California
overbase price. The analysis assunes that quota hol ders
wi Il conpare their wei ghted quota bl end price agai nst
the California FMMO bl end price and will choose to
recei ve whi chever is higher.

"Since the California FMMO bl end price would
be hi gher than the wei ghted quota blend price, if a
producer only owns snall anounts of quota, they woul d
nost |ikely choose not to participate in the quota pool.
Under the" -- and | put in parens, "Dairy Institute's,"
cl ose parens, "proposal, the decision would be
irrevocable. As nore quota holders currently exit, the
val ue of the quota pool decreases lending to |arger
quot a hol ders choosing the California FMMO bl end price
over their weighted quota blend price.

"The anal ysis observed that after the 1st

deci sion point," paren, "which would be considered one

2277

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME Xl Court Reporters



(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

nmont h," close paren, "quota holders -- holders with | ess
than or equal to 25% of their production under quota

wi |l choose the California FMMO blend. After the 2nd
deci sion point, quota holders with |less than or equal to
85 percent of their production under quota will choose
the California FMMO bl end. After the 3rd decision
point, the analysis predicts that all California
producers woul d choose the California FMMO bl end price
over the weighted quota blend price," end quote.

Again, I'"'mquoting directly from AMS i npact
st udy.

DI RECT EXAM NATI ON
BY M5. OLI VER THOMPSON:

Q Thank you.

Now, in addition to reviewing that Prelimnary
| npact Analysis regarding the Dairy Institute's proposed
quota program did you also perform sone anal ysis of the
pr oposed proposal ?

A. Yes, | did. | tried to -- | couldn't
duplicate conpletely AMS analysis because | didn't have
access to forecasted prices, but | did set up an exanple
and went through it and cane up with essentially the
sanme results that AVS cane up wth.

Q kay.

M5. CLIVER THOMPSON: So I'd like to mark
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anot her exhi bit, Your Honor.

JUDGE CLI FTON:  Yes.

MR HLL: | believe we are at Exhibit 55.

M5. FRISIUS: That's correct.

JUDGE CLIFTON: Yes. We'll mark this Exhibit
as Exhibit 55, F -- excuse ne, 55.

(Wher eupon Exhi bit 55 was narked for

I dentification.)

JUDGE CLI FTON: And for the court reporter and
t he judge.

M5. CLI VER THOMWPSON: Oh, Your Honor, | handed
you one.

JUDGE CLIFTON: 1've already got one.

Does the court reporter have one?

W' ve already got ours, thank you.

M5. OLI VER THOWSON. May | proceed?

JUDGE CLIFTON: If you -- if you do not yet
have a copy of Exhibit 55, would you raise your hand?

Everyone has one, and there are extras.

Cont i nue.

M5. OLI VER THOWSON:. Thank you.
BY M5. OLI VER THOMPSON:

Q Now, M. Hatam ya, you have in front of you

what's been marked as Exhibit 55, and is this the

anal ysis of the Dairy Institute's proposed quota program
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that you were just discussing?

A Yeah, yes, it is. | prepared this attached
flow chart trying to match conpl etely ny understandi ng
of what their proposal outlines in ternms of the quota
progr am

Q kay. And -- and in doing that, you've kind
of plugged in sone hypothetical nunbers in order to --

to show how it woul d wor k?

A | did. In order to sinplify this, if I would
wal k -- maybe wal k us through this so you can foll ow,
and -- and | -- again, | think it reflects what AVS cane

up with their own anal ysis.

In nonth one, let's just say, for exanple,
there's $100 in the overall blend pool, just for
sinplification matters, and there's dairy farners each
wi t h a hundredwei ght of production at $10 per
hundr edwei ght .

And reflecting what's the reality, about
40 percent of farns don't own quota and 60 percent that
do, | have four farners with no quota; one farner with
100% quot a; one farnmer with 90% quota; one farmer wth
85% quota; one farmer with 75; one with 50; and one with
25. Again, it could have been any nunbers, but it was
just a spread that | chose. So there's six farners with

quota, four wi th none.
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So then you go down to the next -- next step
in the flow chart. Four farners with no quota obviously
will opt out and will receive $40 out of the pool
i Mmedi ately. So there's $60 remai ning in that $100,
whi ch now the quota pool. And assunming that the $1.70 a
hundr edwei ght quota prem umthat exists by |aw, the
first farmer with a hundred percent gets $1.70.

And you add that to 90% the farmer with 90%
gets $1.53. $1.53 is 90 percent of $1.70.

Farmer with are 85%gets $1.45. Again, 85% of
$1.70 is $1.45 and so on.

And if you go through all six farners, they
receive a total of $7.24. So you -- you subtract that
fromthe $60 that's left in the quota pool, and you get
a total of 52.76, $52.76. Divide that by the six nunber
of dairy farmers with quota, and it's 8.79 per
hundredwei ght that's left.

So in order to get what price the farmer woul d
get during this first decision period, | just added
their quota premumplus that 8.79. The farmer with
100% gets 10.49. The farnmer with 90% gets 10.32. The
farmer with 85% gets 10.24. The farnmer with 75% gets
$10.07. And then the farners 50 and 25 get |ess that
the $10, they get 9.64 and 9. 22.

So then you head into the second nonth, and as
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you see, the four farmers who opted out will remain
opted out. The two farners that drop bel ow that $1

price, the 50% and 25% deci de to opt out as well.

0
So

now you have six farners in that blend pool, so they

receive $60 off the top. So there's $40 renmining
t he quota pool in the second nonth.

Again, the farmer with -- we go through t

in

he

sane calculation, farnmer with a 100% gets $1.70, farner

with 90 gets $1.53, on down. And that totals 5.96.

Those are the farners down through 75 percent.

$40, the total in the quota pool, mnus t
5.96 equals 34.04. D vide that by four gets you a
of $8.51.

You add that to the -- the quota prem um

farmer with 100% gets 10.21. The farmer with 90%g

he

price

The

ets

10.04, and the two farnmers, 85 and 75, get |ess than

ten, they get 9.96 and 9. 79.

So we nove to the third nonth. The six
farnmers who al ready opted out who joined by the two
farmers that dropped under $10, so now you have eig
farmers in the blend pool that receive 80. And thi

goes on again, there's 20 renaining in the quota po

ht
S

ol ,

and with 100% gets $1.70, the dollar gets $1.53. As it

turns out, the only one that benefits fromjoining that

opting inis the farmer with 100% and the 90% | ose
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falls under 10.

So by the fourth nmonth, again, as the AMS, and
| think it's the third decision point as AMS has noted
it, all farmers wll opt out because you can do no
better than $10, so that's my nonth four.

So hopefully you can follow the -- the
progression that 1've outlined. | tried to nake it as
sinpl e as possible so you could foll ow through wth what
was happeni ng to quota and how peopl e decide to opt out
and opt in.

Q kay. Thank you.

And so the bottomline of your illustration
here is that by -- by the fourth nonth, it would -- it
woul d appear that all quota owners woul d have opted out
of the progranf

A At |east by the fourth nonth. It could be
sooner. Sone of the smaller quota owners in the first
nonth may decide to opt out if -- you know, they -- they
do the cal cul ati ons, they know how t he market works, so
they may opt out. And | think AMS analysis reflected
that, too, the snall er percentage owners woul d
potentially opt out immediately. So this is the -- at
the -- at the outside would be four nonths, it could be
even shorter.

Q Ckay. Thank you. | think we left off in your
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testinony on the paragraph just above Subsection B.
STATEMENT OF LON HATAM YA, NMBA, JD (CONT.)
A Let me continue that, it's ending ny anal ysis.
Agai n, repeating, as the AMS anal ysis
undoubtedly predicts, the Dairy Institute's proposal
woul d qui ckly di m nish, then conplete destroy the quota
programand its long-held value. Wthin the short
period of tinme, dairy farnmers with quota ownershi p woul d
experience nmassive wite-offs not only on their bal ance
sheets, but would sustain disastrous |losses to their
i nval uabl e investnent. The deval uation and ultinmate
elimnation of their |iquid asset woul d have negati ve
I mpacts upon | endi ng decisions, their access to capital,
and their ability to purchase inputs for production,
such as feed, |abor, energy, and water. As | stated
before, witing off over $1.16 billion in quota val ue
woul d be disastrous not only for the individual dairy
farmer, but also to the state and | ocal economies. This
is not a recognition of the value of quota, but sinply a
repudi ati on of any val ue.
Let me turn to "Section B. The Cooperative's

Proposal fully honors the authorizing Congressional
| egi slation to," quote, "recogni ze quota value," end
quot e.

In stark contrast, the proposal submtted by
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the California Dairies, |Incorporated, Dairy Farners of
Anerica, and Land O Lakes, fully recognizes the history
of quota, the financial investnment nmade -- made by dairy
producers in quota --

MR. ENGLI SH:  Your Honor, | object to any
| anguage followi ng the conma that he's about to read for
t he sane reason, that it is a | egal conclusion,
i mperm ssi ble, and should not be in the record, and
again, | preserve ny rights to argue and all ow the
statenment to continue.

JUDGE CLI FTON: Thank you, M. English. Your
obj ection is noted.

Pick up where you left off, please,
M. Hatam ya.

THE W TNESS: Thank you, Your Honor

And the federal directive to preserve
California quota's program Therefore, the Cooperatives
propose that the quota programbe left intact w thout
significant nodifications and continue to be
adm ni stered by the California Departnent of Food and
Agricul ture through a nmenorandum of understanding wth
the United States Departnent of Agriculture.

The Cooperative's FMMO proposal recogni zes
that the significant value that California dairy farnmers

have invested in their quota ownership over the years.
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Over 800 dairy farnmers fromacross the state own over
$1.16 billion in quota value that benefits their
operations and contributes to overall state and | ocal
econom es.

MR, ENGLI SH:  Your Honor. Again, | object to
the followi ng sentence and the first word of the
foll ow ng sentence after that full, which tends to
interpret the statute and is inpressible |egal
conclusion, and | nmove to strike and reserve ny rights
to discuss it after the statenent.

JUDGE CLI FTON: Thank you, M. English. Your
obj ection is noted.

M. Hatam ya, you may resune.

THE W TNESS: Thank you, Your Honor

Mor eover, the Coops' FMMO proposal fully
honors the aut horizing Congressional |egislation by
mai ntaining the status quo in the California Dairy Quota
Program Full quota value can only be recognized with
t hi s approach.

Roman Nuneral 1V in the concl usion.

The dairy industry is an inportant and vital
contributor to the agricultural and overall econony of
the great state of California. As ny econom c anal ysis
of the California Dairy Quota Program Has shown, quota

ownership is an invaluable, liquid asset that is a
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| ong-term financial investnent in the viability of the
California dairy industry. Not only has quota ownership
allowed dairy farners to continue in the dairy business
and survive in an increasingly conpetitive gl obal
mar ket pl ace, but annual return on quota ownership
i nvestnment has also related in positive econom c inpacts
and contributions to the state and | ocal econom es due
to the increases to the GDP, job creation, and tax
revenue generati on.

And that concludes ny statenent.

M5. CLI VER THOMWPSON: Thank you, M. Hatam ya.

Your Honor, we tender M. Hatam ya as an
expert witness in economc analysis and val uati on, both
general and in agriculture. As denonstrated in his
testinony and in his supporting CV attached to his
witten statenent, he's well qualified to testify as an
expert in this area. He has extensive rel evant
experience in both econom cs and agricul ture, including
bot h t hrough his educati onal background with the BA in
econonmi cs and an MBA, and his professional experience,
i ncluding both his public service with the USDA, as an
Adm ni strator of AMS, and the Adm nistrator of Foreign
Agricultural Service, plus his service wwth the State of
California as the Secretary of Technol ogy, Trade, and

Commer ce Agency, plus his professional experience in the
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private sector as a consulting econoni st in nany areas
as described nore fully in his testinony and his CV.

' m happy to speak nbre on that as necessary, but for
now we tender himas an expert.

JUDGE CLI FTON: Let ne read back to you what |
t hi nk you asked that he be found to be expert in.
Econom ¢ anal ysis and eval uation, both in agriculture
and general ly.

M5. CLI VER THOMWPSON: That's right, although I
sai d val uati on not eval uati on.

JUDGE CLI FTON: Thank you.

MS. OLI VER THOWPSON:  Yes.

JUDGE CLI FTON: Econom ¢ anal ysis and
val uation, both in agriculture and generally.

M5. CLI VER THOMPSON: That's correct,

Your Honor .

JUDGE CLIFTON: Is there anyone who woul d |1 ke
to question Dr. Hatam ya before determ ni ng whet her you
object to his being qualified as an expert as stat ed.

M. Vetne, you may go first.

MR. VETNE: Actually, Your Honor, | raised ny
hand not to respond to the invitation you just
presented, but a nore fundanmental and practi cal
| ogi stical problemthat | find, and here it is: The --

the last two exhibits have pretty colors and -- and
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hi ghl i ghts which will not reproduce in nost copying
machi nes and will be found to be | ess usel ess when --
when USDA eventually copi es and posts, or when the nedia
copi es and posts. So ny question is to M. Hatamya, as
wel | as counsel for the proponents, Cooperatives, can we
get these two exhibits in pure black and white format,
nunber one? And nunber two, frosting on the cake woul d
be can we get a PDF version in black and white? Thank
you.

JUDGE CLIFTON: Let's -- let's deal with that
i ssue first because that's mniscule conpared with the
ot her issue.

I|'"d just like to note that it's a pleasure to
see the color. | think PDF's, | don't know, they can be
in color. The only part that | have trouble with is on
page two, the yell ow doesn't show up well enough to
read, but | think that could be easily renedi ed just by,
| don't know exactly how, but -- so any response to what
M. Vetne said?

M5. CLI VER THOMWPSON: Wl l, Your Honor, Iike
you, we al so thought the colors were very nice and --
and assisted in the -- in the presentation, but | don't
think we have a problemw th reproducing it in black and
white. O perhaps we could change the col or of those

lighter links so that they can be copied nore readily
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into black and white and not be | ost.

MR VETNE: |I'msorry to approach when you're
on the podium

Especially the first page, Your Honor. Any
pl ace where there are -- there's white typewiting with
a pastel background will not reproduce, such as page 15,
t he counties, and the common headings. | don't think
that wll produce on nost copiers, and when you go
around to reproducing it and then postering it, it wll
be invisible, and I don't think this testinony, this --
this exhibit ought to be presented to the public in
I nvi si bl e ink.

M5. OLI'VER THOWSON. Well, we're certainly
not trying to hide anything.

MR. VETNE: Wait a mnute --

M5. OLI VER THOWSON. Well, you're right.

MR. VETNE: -- Chip has another point of view

THE WTNESS: M. English may have a different
poi nt of view

M5. CLI VER THOWPSON: |'m sure he does.

THE WTNESS: Can | address that issue?

Your Honor, it's very sinple to convert this
to a black and white docunent, all of this docunent, I
can easily do that, and we can easily --

M5. OLI VER THOVPSON: W can -- we can work on
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providing a copy -- a version that can be copied nore
readily, that's fine.

JUDGE CLIFTON: Al right.

Let me persist in calling Exhibit 54 and the
ot her one Exhibit 55, and ask that the black and whites
be provided to us as Exhi bit 54A and Exhibit 55A. Those
will be the black and white versions.

MS. OLI VER THOMPSON:  Yes, Your Honor.

JUDGE CLIFTON:  All right.

Thank you, M. Vetne.

That part was so readily solved, and |
appreci ate very nmuch your cooperation in doing that.

Now, with regard to whet her anyone would |i ke
to question M. Hatam ya before determ ning whether to
object to ny considering himas an expert in economc
anal ysis and valuation, both in agriculture and
generally.

M5. CLI VER THOMPSON:  Your Honor, | -- just
before we go forward, | don't know how |l ong M. English
has in ternms of questions, but it is 12:40, so | don't
know i f --

MR, ENGLISH | have -- | have -- for the
conveni ence of you and the witness, I'll do what you
want. And the judge, however you want to proceed.

M5. OLI'VER THOWSON:. It really conmes down to
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how nmany questi ons you have.

MR ENGISH | think it m ght be, an exanpl e,
we' re having |unch, questions could be few after |
consult with ny people, but they m ght not be.

MR. VETNE: They al so m ght be | onger.

M5. CLI VER THOMPSON: That's the first tine
you' ve said that.

|'d be happy with taking a lunch break now, if
t hat works for everyone el se.

JUDGE CLIFTON: Geat. Al right. It's
12:42. Please be back and ready to go at 2:00 p. m

(Wher eupon a | unch break was taken.)

JUDGE CLI FTON: We're back on record at 2:05.

Let's see, we're about to have M. English
guestion the w tness.

MR, ENCGLISH: Voir dire.

JUDGE CLIFTON:  You may do so.

MR. ENGLISH: Chip English. And to be clear
Your Honor, this is voir dire, not questions on the
subst ance.

VO R DI RE EXAM NATI ON
BY MR ENGLI SH:
Q Good afternoon, M. Hatam ya.

Good afternoon, M. English.

So going to -- I'"'mgoing to spend nost of ny
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time on your curriculumvitae, which is attached to --
is a part of Exhibit 54, so if you could go to that
pl ease, and let's start on page one.

And partly for clarity of the record and
otherwise, | do want to go over the professional history
for which there are no dates, so | want to start, you
were attorney at Orick, Herrington, but before that you
were a Marketing Analyst for Sony and a Purchasing
Manager at Proctor and Ganbl e Conpany, and you al so went
to law school. So | guess what | want to start is were
you a Marketing Anal yst at Sony and a Purchasi ng Manager
at Procter and Ganble prior to going to | aw school ?

A That -- that's correct.

JUDGE CLI FTON: And for the transcript, al
t hese nanes are on page 1 of the curriculumvitae, which
Is attached at the end of Exhibit 54.

MR. ENG.I SH: Thank you, Your Honor.

THE WTNESS: And, M. English, further
clarification, I was in the joint JD/ MBA program at
UCLA, so | was getting ny master's in business
adm ni stration as well as ny | aw degree.

BY MR ENGLI SH:
Q | see that now. | -- | get that. Thank you
t hat hel ps.

So let's -- let's go back, then, to the
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education, and you got your BA in econom cs at Harvard
Uni versity. For a Bachelor of Arts, did you specialize
in any particul ar subject of econom cs?
A No, it was general econom cs, sone
devel opnental economics. | think I took the only
agricultural econom cs class that they had at Harvard at
the tine.
Q They had an aggi e-con progranf
A They di d have an aggi e-con cl ass.
Q | hesitate to ask who taught it.
MR, SCH EK: Ray Col dberg?
THE WTNESS: That's right, Ray CGol dberg. You
got it.
BY MR ENGLI SH:

Q See, | always learn sonmething at a dairy
hearing. | didn't know that Harvard had an ag program
You didn't -- you didn't attend the University

of Virginia, the other University of Virginia?
A There's another university in Virginia?
Q R ght answer.
For your Bachelor of Arts in Economcs, did
you take any classes in valuation?
A In valuation? | took accounting classes. |
t ook macro econom cs and m cro econom ¢ cl asses that al

rel ated to val uati on
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Q In the joint MBA/JD program did you take

econom ¢ cl asses?

A Yes, | did.

Q Do you renenber which ones?

A Again, those were all related to financi al

econonm cs, M cro econom CS,

consi deration of valuation,

macro econonics wth some

again, on many different

ar eas. Al so, finance classes that related to val uation

as wel | .

Q Did you say they offer a programin ag -- ag

econom cs?

A They did not, unfortunately.

Q Si nce obtaining your joint MBA and JD degree,

have you taken any other classes in econom cs?

A No, | have not.

Q Si nce your joint

MBA and JD degree, have you

taken any ot her classes in valuation?

A. |'"ve -- | believe |I've taken sone courses in

val uati on over that tine as | have been consulting for

the last 11 years, | -- and | can't recall off the top

of my head, | think they were related to university

| evel areas.
Q What do you nean

A You know, agai n,

"university | evel areas"?

| can't renenber exactly, but

they were related sem nars on val uati on.
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And to clarify, nost of ny valuation
experi ence has not only conme fromny academ c experience
but from ny professional experience. |I'mglad to expand
upon that if you IliKke.
Q W'l |l get there.
So after your joint MBA/JD, you were an
attorney for was it four years at Orick, Herrington?
A No, | was only at Orick, Herrington for a
couple years --

Q Coupl e of years.

A -- before I went back to ny famly farm ng
busi ness.
Q And at sone point in tinme, perhaps for

adm ni strative conveni ence or naybe even avoid the
wonder ful part of continuing |egal education, did you
al | ow your bar nenbership to becone inactive?

A That's correct.

Q Back in 19937

A | think that's about right.

Q Ckay.

A And you hit it right on the head, it's the
continuing education |I didn't want to continue wth.

Q Many of us, we enjoy that opportunity.

A | woul d i magi ne you would, M. English.
Q So you were -- you were at Orick for a couple
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years, and then yes, as you indicated in your testinony,

you went back to assist with the famly farnf
A That's correct.
Q Dd you during that tinme also found -- was

t hat al so when BHP Associ ates with founded?

A Yes, that was corresponding to ny -- BHP was
a -- also kind of an economcs firm consulting -- nore
of a managenent consulting firmin Sacranento, but that
overlapped with ny activity with nmy famly farm

Q So, yeah, on page two of your CV, you call BHP
an international managenment consulting firm

A That's correct.

Q But you're saying it also did econom cs?

A Yeah, we did a little economics. M partners
are both econom sts as well.

Q So it was your patterns who did the econom cs?

A | was al so engaged with economcs as well.

Q And then you were appointed and confirnmed in
the position of Adm nistrator by Agricultural Marketing

Service; is that correct?

A That's correct, in 1993 | believe it was.
Q And you were in that position from 1993 until?
A The end of 1997. | think, | believe that |I'm
the | ongest-serving AMS adm nistrator in the |ast 40
years.
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Q There's nothing | can say.

And then you noved over, so to speak, to a
simlar position at the Foreign Ag Service?

A That's correct, where | spent about al nost two
years.

Q When you say al nost two years, is it sort of
then you left in 19997

A | -- | came back to California, |I was
appoi nted by Governor Gray Davis to becone the Secretary
of the Technol ogy, Trade and Conmerce Agency of
Cal i forni a.

Q And for those of us fromthe Northeast, what
exactly is the Technol ogy, Trade and Conmmerce agency.

A Wll, it's simlar to the Departnent of
Comrerce on the federal side, so it deals with -- you're
working with directly wth busi nesses across the state,
job creation, job devel opnent opportunities, and it
enconpassed all sectors of -- of the econony, including
agriculture, but also high technol ogy, biotechnol ogy,
entertai nnent, tourism

Q Not directly agriculture, but would it
indirectly touch agriculture?

A Absolutely indirectly touch agriculture. Wth
agricul ture being, obviously, one of the |argest sectors

in California as well as one of the | argest exporting
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sectors, it touched upon California, so | worked very
closely with ny coll eague at CDFA.

Q And so how | ong were you secretary of the
California Technol ogy, Trade and Conmerce Agency?

A | was there from 1999 until 2003.

Q Was it directly after that that you becane
di rector of LECG?

A LECG that's right, the Law and Econoni cs
Consul ti ng G oup.

Q And how | ong were you at LECG?

A. | think I was at LECG for two and a hal f,
three years, | can't renenber the exact dates.

Q And what role did you have at LECG?

A | -- | was a director, which was a senior
manager at LECG and dealing with econom c anal ysis,
val uation, assisting clients as an expert w tness.

Q D d you appear as an expert w tness?

A | did.

Q I n approxi mately how many matters?

A For LECG | don't know, it was a handful of

matters during the two and a half years | was there.

Q What were the topics, if you can recall?
A The topics | -- | appeared in court were on
prof essi onal sports. | represented the -- the Los

Angel es of Anaheimin their nam ng rights case with the
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City of Anaheim

Q Anyt hi ng el se you can recall fromthose two
and a half years?

A | did a couple of others that | can't really
nmenti on because they never went to court, so they're --
they're --

Q Confi dential ?

A They're confidential, that's correct.
Q They - -
A They were -- they were agriculture, a couple

were agriculture related, that's correct.
Q D d they involve dairy?
A They did not involve dairy. One was a cotton

i ndustry issue, and | can't renmenber the other at this

tinme.
Q And then you went to Navi gant Consul ting?
A That's correct, | noved over to Navigant.
Q In what? Md "06 or md '05 or was it --
A It was approxinmately that date, |'msorry, |

don't have those in front of ne.

Q That's fine, | don't think we have to have
t hem

A | was there, again, for two and a half -- |
was there froml think it was 2008 to the begi nning of

2011. So mid 2008 to 2000 -- the begi nning of 2011.
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Q Al right. | -- 1 may have m sunderstood or
m swote things down. | thought you said that you
left -- left the position as Secretary of California

Technol ogy, Trade and Conmerce --

A 2003.

Q 2003. And then | thought you said two and a

years at LECG --
Yes.

-- which would put --

> o >

| was there from 2003 to 2006.

Q And then you said you -- did you start at
Navi gant at 2008 or did you -- I'mjust --

A No, it was a clear transition, so | -- no,
don't have those dates in front ne.

Q Ckay.

A I wish | could renenber exactly. | didn't
bring that CvV that has all the dates on it, so |
apologize. But it was a clear transition.

Q Ckay.

A There were no gaps in ny career at that point.

Q So when did you start Hatam ya G oup?
A That was at the begi nning of 2011.

Q So as you testified at the beginning of this,

this is the first type of proceeding of this -- of t

ki nd that you've appeared at?
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A That's correct.
Q Now - -
A | don't think there have been nmany of those

hearings over our lifetinme, have there, Chip?

Q More -- nore than sone of us would like to
say, but --

A Yeah, |'mjust thinking back, promnul gation
hearings --

Q Ch, promul gati ons hearings, yes, | think
you're -- you're absolutely correct, that -- that |
think there may be one person, nmaybe two people here in
this room who have attended a pronul gati on hearing
before, and |I'm not one of them

A And neither aml.

Q But woul d you al so say that you've never
appeared at -- at -- at any dairy hearings before?

A No, | have not.

Q Now, as the Adm nistrator of AMS, you -- you
did testify before Congress on at |east a couple of
occasions wth respect to farm prograns and dairy,
correct?

A Many tines, that's correct, during ny tenure
both at AMS and at FAS, at |east twice a year if not
nor e.

Q Ckay. Now, | couldn't find all those
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transcripts, but at least in a couple of those, you
woul d appear, with anong others, Keith Collins, and
per haps Kent C ayton, correct?

A That's correct.

Q And would it be fair to say is that when the
i ssues got technical about dairy, you referred those
questions to -- to Keith dayton -- Keith Collins?

A Not necessarily.

Q kay.

A | think that out of ny predecessors and ny
successors, | probably had nore econonics background to
deal with a lot of the dairy issues, you would probably
have to ask the fol ks at AM5S how well | understood
those, but | certainly was prepared to answer those as a
trai ned econonmist. Certainly it's helpful to have
Dr. Collins and Dr. Clayton along with ne, but | think
as the transcripts probably note, | answered nost of the
guestions that were posed to AMS at that tine.

Q Have you otherw se testified about dairy in
any way ot her than as an Adm ni strator of AMS?

A Not that | can recall

Q And to be fair, you said al so when you were in
FAS?

That's correct.

Let me turn for a few mnutes to your
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"Sel ected Publications, Reports, and Studies," and I
realize it's selected, but are any of your publications,
reports, and studies, have they been peer reviewed?

A | believe they have. | know for the -- for --
for exanple, the first five or six of these that | |ist
on page three have been peer revi ewed.

Q Can you say who revi ewed thenf?

A They were ot her econom sts, the Contra Costa
Food System Anal ysis, there were other agricultural
econom sts that -- that took a look in our -- at ny
wor k.  The SACOG Regi onal Agricultural Infrastructure
Project, that's ongoing; there are ag econoni sts
t hroughout the state that | think have | ooked at that as
well. And | know for a fact that the work that |'ve
done for Wal -Mart has been scrutinized publicly many
ti mes over.

Q Si nce you' ve nentioned it, what work did you
do for WAl -Mart?

A |"ve done a nunber of different studies for

them | ooki ng at the conparative inpacts of the presence

of their stores in various conmunities throughout

California, looking at a -- the -- the taxable retai
sales, retail business permts. |'ve done probably
three or four of those studies. |'ve also done sone

econom c inpact studies and utilizing the | MPLAN nodel
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to determ ne what the inpacts on GDP as well as -- as
wel |l as enpl oynents, and the contributions to | ocal,
state, and federal tax revenues.

MR, ENG.I SH: Just give ne one mnute,

Your Honor. | don't know whet her anybody has any
guestions. | do not object, Your Honor.
MR, VLAHCOS: | couldn't get the | ast part.
MR. ENG.I SH: | do not object.

JUDGE CLI FTON: Does anyone object to ny
accepting M. Hatam ya as an expert in econon c analysis
and val uation, both in agriculture and generally? There
IS no one.

| accept M. Hatam ya as an expert in economc
anal ysis and val uation, both in agriculture and
general |l y.

M5. CLI VER THOMPSON:  Your Honor, 1'd like to
at this tinme nove for adm ssion of the Exhibits, 54 and
55, | believe, M. Hatamya's testinony and the
addi tional flow chart.

JUDGE CLI FTON: I"Il -- 1"lIl do themone at a

Does anyone w sh to question the w tness about
Exhi bit 54 before determ ning whet her you have any
obj ection? There is no one.

Does anyone object to the adm ssion into
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evi dence of Exhibit 54? There is no one.

Exhibit 54 is admtted i nto evidence.

(Wher eupon Exhibit 54 was admtted

I nto evi dence.)

JUDGE CLI FTON: Does anyone w sh to question
M. Hatam ya about Exhibit 55 before determn ning whet her
you have an objection? There is no one.

Is there any objection to the adm ssion into
evi dence of Exhibit 55? There is none.

Exhibit 55 is admtted i nto evidence.

(Wher eupon Exhibit 55 was adm tted

I nto evi dence.)

M5. OLI VER THOWSON. Thank you, Your Honor.

MR. ENGLI SH:  Your Honor, Chip English. And |
woul d |'i ke now to address the issue that | reserved
during testinony so as to permt the testinony to be
given without interrupting for argunent on a nunber of
occasi ons | objected.

So, Your Honor, first | would note that
M. Hatam ya was qualified as an econom st, in econonics
and valuation in agriculture and generally, and nore
appropriate -- nore appropriately, he was not qualified
nor would it have been appropriate to call himas an
expert in |aw

JUDGE CLI FTON: You nmean because he let his
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bar menbership | apse?

MR. ENG.I SH: No, no, because nobody -- | -- |
can't get on the stand and do that either, Your Honor.

JUDGE CLIFTON: As an expert in |aw?

MR. ENGLI SH:  Your Honor, the well settled | aw
is -- the well settled law is that expert testinony may
be admtted where it will help the trier of fact to
understand the evidence or determne a fact in issue.
And that's fromthe Federal Rule of Evidence 702.
However, when a purported expert or any witness attenpts
to go beyond that and undertakes to tell the trier of
fact what the lawis or what the result they nust reach
in the law, that does not aid the trier of fact in
maki ng that determination, and it rather attenpts to
substitute an expert's judgnent for the trier of fact's
judgnent, which in this case ultimately -- well, at
least initially will be the agency and ultimately may be
yet another trier of fact.

JUDGE CLIFTON: Well, let -- let nme stop you
there and ask this: 1Is it not helpful to the ultimtely
trier of fact to have different people opine as to what
the | aw does or does not require?

MR. ENGLI SH: No, Your Honor. Actually, the
clear lawis, and | can cite cases, is that testinony on

| egal issues is "not only superfluous but m schievous,"”
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and that quotes fromthe United States versus Brodie,
858 F.2nd 492, pin cite 497, Ninth Crcuit, 1988. The
case was overrul ed on other grounds. US versus Moral es,
108 F.3d 1031, Ninth Grcuit, 1997.

The -- the underlying issue, Your Honor, is
that it is the judge's job, we actually have it in the
courtroom whether it's a courtroomor whether it's
USDA, we already cone equi pped with that | egal expert,
and it's called the judge or it's called USDA, or it's
ultimately called court if this case -- if this matter
is reviewed in a court. And it is that person's
province alone to nmake those | egal determ nations.

So going back to ny very first citation,

Your Honor, about when an expert undertakes to describe
a legal issue, that cite | had was US versus Duncan, 42
F.3d 97, pin cite 101, Second Crcuit, 1994. And al so

i n accorded, United States versus Scholl, SSCHOL-L,
166 F.3d 964, pin cite 973, Ninth Grcuit, 1999. And in
that case, it was determ ned that experts may not
testify about the | aw because the judge's special |egal
knowl edge is presuned to be sufficient.

In this case, I"'mgoing to go to sone very
specific issues as it has to deal with statutes and
| egi slative history. And the Nnth Crcuit, which we

are in a jurisdiction where the Ninth Grcuit presides,
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Your Honor, the Ninth Grcuit has said that an expert
may not anal yze case |law or legislative history in order
to make | egal argunents about the neaning of a statute.
And that is GF., Capital G period F period, Conpany
versus Pan Ocean Shi ppi ng Conpany, 23rd F.3d 149, pin
cite 1507, footnote 6, the Ninth Crcuit, 1994. And
that's particular inportant because what the Ninth
Crcuit did was it struck fromthe record affidavits
that interpreted | egislative history because the
interpretation of legislative history is uniquely a
guestion for the court.

But what we can go beyond that, Your Honor,
and i ndeed, cases fromthe DC Crcuit and Ninth Crcuit
go to exactly what is happening here. Tracking the
| anguage of the applicable statute, particularly if the
ternms have specialized | egal neaning, is one indication
that an expert's opinions are inproper |egal testinony,
Burkhart, B-U R K-HA-R T, versus Washington Metro Area
Transit Authority, 112 F.3d 1207, pin cite 1212, D.C
Crcuit, 1997.

And pl ease al so see Maffei, I'mnot sure if
that's correct, MA-F-F-E-1, versus Northern Insurance
Conpany of New York, 12 F.3d 892, pin cite 898 and 899,
Ninth Grcuit, 1993. An expert declaration stating

under the |law that vapor could constitute a hostile fire
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was properly excluded as a | egal concl usion.

Furthernore, the word "lottery" under
California |l aw was to be determ ned, and in the case of
Crow Tri be of Indians versus Racicot, RA-CGI-CGOT, 87
F.3d 1039, 1045, the Ninth Grcuit, 1996, held that
expert testinmony may not be used to determi ne what is
defined as the term"lottery” in the statute in a
contract between two native American tribes.

And there's good reason why | egal concl usions
are left to judges or the ultimate trier of fact and why
expert testinony on legal issues is in fact dangerous.
Because it can be wong. That's Nationw de
Transportation Finance, 523 F.3d at 1059, striking the
expert's testinony and noting a simlar problemwhen the
expert's |l egal conclusions not only invaded the province
of the judge but constituted erroneous statenents of
| aw.

Al so see Torres versus County of Qakl and,

758 F.2nd 147, Sixth Crcuit, 1985, over the one probl em
wi th expert -- expert testinony on | egal issues occurs
when an expert conveys erroneous | egal standards or

i nterpretations.

Your Honor, the Ninth Grcuit strictly
enforces the prohibition on expert testinony. It is

well known in these adm nistrative proceedi ngs that the
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| aws of evidence are sonewhat rel axed, especially when
it conmes to hearsay, which is why | think very early in
t hi s proceedi ngs, Your Honor, you said sonething could
go to the wight that is given, but that's not the rule
here, not the rule with 702, where the issue is whether
it can cone in at all. And in all these cases, these
uni form cases, the testinony has to be excluded. It
cannot be included at all.

The Ninth Grcuit strictly enforces that rule.
Aguilar, A-G U I-L-A-R versus Internationa
Longshorenen's Uni on Local #10, 966 F.2nd 443, pin cite
447, Ninth GCrcuit, 1992, striking expert testinony.

Goi ng through the statute definition and dealing with
t he reasonabl eness and foreseeability of the enpl oyees’
reliance -- reliance being a specific termwthin the

| aw -- on the enpl oyer's prom ses.

And | would note that this is generally
accepted, if you look at 31(a) Anper 2nd, Expert Opinion
Testinony, Section 119, "It is well settled principles
that experts may not interpret or apply relevant law to
a case."

So what's happeni ng here, Your Honor? Wat's
happening here is we have a statute, and it's quoted,
and | don't object when the statute is quoted, that is

what the statute says. And the critical sentence, | can
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exclude the rest of it, but the critical sentence is,
"The order covering California shall have the right to
rebl end and distribute order receipts to recogni ze quota
value."” And, yes, M. Beshore and M. Vlahos and |'m
Ms. Thonpson are going to say we're going to have a big
fight about what that neans, but that fight is anong the
| awyers in non-evidentiary setting.

Wien | used the discussion, it was in ny
openi ng statenent, which isn't evidence, nor should it
be evidence. And the Departnent is ultimately the one
that determ nes that.

The probl em we have here, Your Honor, is in
mul ti pl e occasions, starting on page 7 of Exhibit 54, |
guess it starts over on page 6, there's the phrase,
"Congress recogni zed this and in 2014 Farm Bi ||l | anguage
dealing with the pronulgation of a FMMO in California
directed that the marketing order provisions allow for
the continuation of the quota programin California."
That's this witness' interpretation of what a statutory
nmeans.

Now, there is a lot of order on statutory
construction, and within statutory construction,
ultimately -- first of all, we know there are sone
justices who say, no, the legislative history, we never

go beyond | ooking at the statute, and nothing is
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relevant at all. But beyond that, at a bare m ni num

| egislative history is generally | ooked at fromthe

| egislature, and the | egislature speaks, and if there's
|l egislative history, it is legislative history from
say, commttee reports or other statenents of Congress.

The very reason, however, it's called
| egislative history is what legislature is doing it, and
so when courts | ook beyond the plain neaning of the
statute, they go to |legislative history.

A witness who's not part of the legislature --
and 1'll get to sonebody who's a part of legislature --
can't give legislative history, can't testify about what
a statute neans because a statute neans what a court
says it means and not what any w tness says it neans.

So there's a whol e section on post enactnent
subsequent | egislative history, and right now I'm
recording to congressional -- I"'mreferring to the
Congr essi onal Research Service Report for Congress,
which is a well-known material called Statutory
Interpretation, CGeneral Principles and Recent Trends.
And | thought there was a nore recent updated one, but
the one | found down here in Fresno was updat ed
August 31st, 2008. And there's a whole section on post
enact ment of subsequent |egislative history. And within

t hat di scussion, the Suprene Court has held that the

2313

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME Xl Court Reporters




(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

statenments of future commttees or individual nenbers of
Congress of what a statutory neans is irrel evant.

If -- if a statenent of an individual nenber
of Congress who's a |l egislature cannot be admtted for
evi dence for the purpose of interpreting a statute,
we're way down past that here. And it's -- this is
not -- this is not about M. Hatam ya, this is about
anybody el se, and we've already had sone who have tried
to testify about what the statute nmeans or says. |It's
just sinply not perm ssible.

So the witness on page 7 has effectively
paraphrased in his words what the statute neans. W
object. That is inadm ssible under the case law that I
have cited.

W go further. On page 20, the statenent is
on the bottom of page 20, "To the extent that the FMVO
mai ntains the current quota system and recogni zes its
full value as directed by Congressional |anguage."” That
statenent is a direct effort to interpret the statute.
And, again, if what a nenber of Congress says
post - passage of legislation is not adm ssible, and if
you |l ook at all these cases in the NNnth Grcuit and the
D.C. circuit and the Sixth, this statenment is not
adm ssible. It is an attenpt to explain to the trier of

fact this wtness' interpretation. And Your Honor nay
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think it's help, but that was not what the courts have
said. The courts have said it's mschievous, it's
wrong, It nmust be excl uded.

W go to page 23, and now there's two nore
statenents. And by the way, | know they all use
di fferent words, so, you know, they don't all say the
sane thing; they're all effectively | think the same
meaning. But the first one is, and | objected for
cause, and the federal directive to preserve California
guota program you can |look in vain for the word
"preserve" or the word "progrant in the statutory.
Therefore there is an interpretation, which is inproper
and shoul d be stricken.

And finally -- maybe not finally -- yes,
finally, there is the statenent at the bottom of page
23, "Moreover, the Coops' FMMO proposal fully honors the
aut hori zi ng Congressional |egislation by nmaintaining the
status quo in the California Dairy Quota Program™
Again, find the word "maintain,” which is not in the
statute.

Your Honor, | understand the desire to have as
much information in the record as possible, but there
are limts under Rule 702, under the case | aw hol di ngs
whi ch don't sinply say, oh, it can be ignored, what they

say is those statenents nust be stricken. Recognizing
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that even if this were an attenpt by a Congressman to
interpret a statute after the fact, that it would be
i nval i d.

For all those reason, | renew ny notion to
stri ke those statenents.

JUDGE CLI FTON: Thank you, M. English.

You' ve made your point very clearly, and | appreciate
it.

["11 allow other people to speak if they'd
like to. Going into it, though, I want all of you to
know | will not strike and I will not prevent w tnesses
fromoffering their opinions about what they understand
the law to require or to allow, whether those w tnesses
are experts or |ay.

What we have here is akin to a town hal
meeting. | believe M. English's cautions are very
hel pful. It nmeans when the Agricultural Marketing
Service weighs all the presentations, at their peri
t hey woul d swal | ow whol e an i dea based on the fact that
it cane froma witness and tells them how to interpret
the | aw.

So | use your objection, M. English, not to
excl ude anything, not to strike anything, but as
caut i on.

Now, I'll be happy to hear from anybody el se
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about this issue if you would |ike to be heard.

MR. ENG.I SH: Let ne just note ny exception,
Your Honor .

JUDGE CLI FTON: Exception not ed.

MR. BESHORE: Marvin Be -- Marvin Beshore.

| just want to make two -- two qui ck notes,
and in support of the testinony and, of course,

Your Honor's ruling.

First of all, we've -- there's been a | ot of
testinony already in this hearing about what people
understand this or that |law or either, you know, federal
| aw, such as the one M. Hatam ya has testified about,
or state statute, which M. English and/or his team
asked a nunber of questions just today of Dr. Erba about
what this or that California statute neant or how it
applied or whatever. So that -- testinony of that sort
is part of the hearing process, and properly so, and --
and | think Your Honor has -- has noted that in the
ruling.

The other thing | would say is that there's
nothing in the Rules of Practice that say the Federa
Rul es of Evidence apply in this proceeding, and | --
they do not. And | just looked at it to be triple sure.
| didn't hear any of these cases coning out of the --

the rules for this proceeding either. So the rules say,
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to paraphrase, that, you know, the presiding judge may
exclude it to the extent possible, sonmething to that
effect, practical, | think, irrelevant, inmaterial, or
unduly repetitious testinmony. I'mnot quite literally
guoting it, but not too far off.

And -- but, you know, | think Your Honor has
foll owed and applied the rules with an even hand, and
let's go forward.

JUDGE CLI FTON: Thank you, M. Beshore.

M. Vet ne.
MR. VETNE: | think Your Honor's inclinations
are correct, but I -- | do have a concern. Rule 702 in

t he Federal Rules of Evidence relates to use of expert
testinony in court, not -- not in admnistrative
proceedi ng, and the -- the only function that serves in
courts is to allow a witness to express opinions based
on facts and research, but to express an opinion that a
| ay person m ght not otherw se express. It does not
require that that -- that testinony is wei ghed any nore
heavily than other testinony, it's sinply the opinion,
it's treated like a fact |ike any facts of any other
W t ness.

I think Your Honor has correctly stated the
practice in adm nistrative proceedings is that we w ||

al | ow people to express their opinions based on what
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they see, whether they are expert or not. | question
the usefulness in this proceeding of qualifying anybody
as an expert. W can know what their qualifications
are, they can give their curriculumvitae, but to ask
for a person to be qualified as an expert and then to
rule on that seens to suggest to USDA that they should
wei gh that nore heavily. | think that is not the case
in adm ni strative proceedings or in federal court
pr oceedi ngs.

What the -- the Rules of Practice say, the
concludi ng para -- sentence of that is to exclude
evi dence of the type which a reasonabl e and prudent
person mght not rely. And the reasonable and prudent
is the standard in adm nistrative proceedi ngs.

That's it. Thank you.

JUDGE CLIFTON: Al right. Thank you. 1"l
continue to determ ne whet her people are experts if I'm
asked to do so. The reason is that ordinary fact
W t hesses are generally expected to give testinony about
those things with which they have personal famliarity
or an ordinary person could estimate. Experts are
allowed to go further, and based on theory, construct a
nodel , for exanple.

Now, |'ve accepted sone expert testinony from

AVS W t hout necessarily identifying who the experts were
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who put it together, but that whol e nodel is sonething
that is provided as, quote, "expert testinony." So
clearly it has its place here, whether or not |

acknow edge the authors as experts.

And as -- of course I'mrelying on all of you
to hel p me because you all have so nuch nore famliarity
wth the intricacies of dairy nmarketing, so | pretty
much consider you all experts, whether | acknow edge
that or not on the record.

Al right. Now, we turn to cross-examn nation
of M. Hatamiya. Wwo would like to go first?

MR SCH EK: | guess it's ne.

DI RECT EXAM NATI ON
BY MR SCHI EK:
Q Good afternoon, M. Hatamya. Bill Schiek
wth the Dairy Institute of California.

| just want to start out, you've given us a
| ot of testinony today regardi ng the value of quota as
an asset, and | was wondering if you were here, if you
were present during Dr. Erba's testinony when he first
entered his witten statenent or entered his statenent

in the record?

A | believe | was, if that was last -- | ast
week, either Thursday or Friday, | was here for his --
Q Ckay.
2320

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME Xl Court Reporters



(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

A -- initial testinony, that's correct.

Q If I could, Your Honor, give the witness a
copy of Exhibit 42, which is Dr. Erba's statenent. And
| just have a -- page 19 of Dr. Erba's statenent,
there's a graph entitled "Average Selling Price for
Quota 1969 to 2015," and is that the graph |I've marked
on the page right?

A That's correct, Dr. Schiek.

Q kay. So would you agree that -- that at
| east through that tine period, there's been a | ot of
variability in that selling price for quota. It's been
as high as, | don't know, |I can't read the nunber, but
maybe 550 at the top end, back in the late "90's it was
as | ow as 300.

A That's correct. There's been variability but
wth an upward trend.

Q Ri ght. From your perspective, what are sone
of the factors you considered that affect how that
selling price noves through tine?

A Dr. Schiek, that's a good question. | nean,
think there are many different econom c factors that
certainly inpact the selling price of quota. It could
be the current econom c conditions; the production of
mlk at that given tine; the |legislative content --

i ntent and debate that may be goi ng on about quota
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during sone of these periods of tine, about the
consideration of a nove to a Federal M Ik Marketing
Order. There are many different considerations that
woul d i npact, up or down, that price of quota.

Q Ckay. Thank you.

If I could para -- paraphrase, or just kind of
zero in with you a little on a couple of things that you
said. So you talk about sort of econom c conditions:
Wul d one of those be dairy farmprofits, for exanple,
the idea that if it's been a -- recently a very good
year for dairynen, they've gotten nore essentially
di sposabl e i ncone or noney at their disposal to invest
in an asset |ike quota, kind of a noney supply argunent,
woul d that be one reason?

A | believe it would be.

Q You nentioned things that are going on
|l egislatively, so that kind of gets to the expectations
about the sustainability or continuability of the
program and you're saying that would be sonething that
woul d affect it, correct?

A That's correct.

Q Correct.

So woul d one of the things affecting those
expect ati ons be naybe this proceedi ng? Like you

mentioned the Federal order hearing, so this hearing
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m ght have an inpact on going forward whether there is
an expectation that the system quota systemis
sust ai nabl e?

A That is also correct.

Q kay. Would another factor be -- | guess |
woul d call this the buy cows or buy quota decision, that
is if there are -- we've had sone testinony about base
pl ants in place, cooperatives, we've had nmaybe some
testinony referring to limts on processing plant
capacity, so if -- if those make buying cows a | ess
attractive use for noney, would buying -- would that
tend to drive nore quota purchases?

A There's certainly a possibility, as well as |
think the increasing cost of land in California --

Q You nentioned that.

A -- would also have a -- an inpact as well.

Ckay. Very good.
Do you know an answer to this: D d al
producers have to purchase the quota that they hol d?

A No. At the beginning, they were allocated
quota, but over the years, | believe, if not all, a vast
maj ority of quota has been bought and sold, so there's
very little quota that was initially allocated. And I
base that upon discussion was folks in the dairy

industry. | talked to the -- to the largest dairy quota
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broker in California, and he shared with ne that over --
in his opinion, over 90 percent of quota has been bought
and sold over the |last 20 years, 30 years.

Q Ckay. So then it would be your contention
t hat maybe only about 10 percent of the quota is in the
hands of the original holders or --

A I f that.

Q -- or famlies of the original hol ders?

A Probably less than that. And I wll say that
CDFA doesn't provide that information, either, so it's
anecdotal in providing discussions with dairynmen across
the state that have brought nme to that concl usion.

Q Ckay. Thank you. That's hel pful.

Do you know or could you calculate or tell ne
how you m ght calculate in terns of how much revenue or
noney i ncone, extra inconme a quota hol der receives for a
pound of quota, a pound of SNF quota, how nuch that
m ght be worth in a year in terns of dollars?

A | think it depends upon the anmobunt of quota

that they actually have, so --

Q Let's -- let's just tal k about one pound --
A One --

Q -- one pound of S -- of quota.

A A year from now, your -- your guess is

probably as good as ni ne.
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Q What if --
A | mean, we're tal king 525 today, there's an

upward trend, but many different factors are going to

affect what that cost wll be.
Q Ckay. | think I didn't phrase the question
appropriate. I|'mtalking about the stream of incone,

not the asset selling price, but the actual quota
differential or quota premumthey receive. Over the
course of the year, do you know how nmuch noney t hat

woul d anount to, one pound of quota?

A That's a good question. | would have to
factor that out. | think it's been pretty stead --
pretty steady over the | ast nunber of years. | think

can certainly factor that out, but | don't have that --

Q Ckay.

A -- in front of ne. |If | had a calculator, |
could give it to you.

Q Yeah. So let nme just say if -- if prem umon
guota for a pound of SNF is a 19 and hal f?

A $.195, that's correct.

Q And a unit of quota is a pound per day, that
woul d be $.195 tines --

A 30.

-- 365.
A vell --
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Q 30 for a nonth, but --

A Ri ght, 356 for a year.

Q 356 for a year?

A That's correct.

Q Ckay. Wien you were | ooking at quota val ue,
did you do -- did you undertake any kind of net present

val ue analysis of this stream of incone that they
received --

A No, | did not.

Q -- as hol di ng quota?

A | did not. Because, again, what | was | ooking
at was a point in tinme, and I was | ooking at just 2014,
what that stream of incone was for that given year. And
as ny subsequent anal ysis has shown, that's what | was
| ooking at, for the econom c inpact just of that year.

Q | -- I'"masking that because you -- you've
made a statenent on page 7 of your testinony, Exhibit
54, and you say, "Econonmic value is defined in several
ways, but is comonly recogni zed as the val ue of an
asset cal culated according to its ability to produce
incone in the future,” so -- so what that -- as |
understand that, that the basic underlying factor that's
generating value is that streamof inconme. | nean, if
there wasn't a stream of inconme, what woul d the asset

price be, probably zero? R ght? You -- you agree with
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t hat ?

A That's probably correct, right.

Q Ckay. So it's the streamof incone that's the
source of val ue?

A That's correct.

Q kay.

A And let nme just add, and | think this is where
you're going, there are nmany different ways to do
val uations. Net present value is one, fair market val ue
currently is another, and a third is what sonebody is
willing to pay currently for an asset is a third. | use
all fornms of those, and in this case, | used just the
fair market val ue.

Q Ckay. Thank you.

Wul d you agree, maybe | -- this may be -- |
don't know, I'mgoing to say it. Wuld you agree that
this idea of the net present value m ght be a way people
m ght judge whether the actual selling price is over
val ued, under valued at a point in time if they |ooked
at the discounted net present val ue?

A That's -- that's -- that's a difficult
question to answer because there's so many different
factors as we've already discussed, Dr. Schiek, about
what drives the price of quota, and so it would be

difficult just to rely purely upon the net present val ue
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calculation. W have to take a |look at all these other
factors and what drives it to 525 today. | don't think
it tells the full story, and | think the price that's
reflected today is a better neasure of that.

Q Ckay. Thank you.

| want to turn now to Exhibit 55, and just
sone questions for clarification. So at the top of the
first page of Exhibit 55, you give an exanple of $100 in
a pool with ten dairy farnmers each with a hundredwei ght
at $10 per hundredwei ght. How would you characterize
that $10 of hundredweight? |Is that -- kind of what
price is that? |Is that the quota price?

A No, that's -- | -- | would characterize it as,
| think Dr. Erba called it the non quota prem um price
or the blend price.

Q Ckay. So is it a blend price or is it a non

quota price? In other words, if --

A It's the blend price.
Q It's the blend price.
A It's the blend price, that's right, it's

what's avail able for total.

Q Ckay. So the next question | have is in the
second step, or the first -- | guess | would call it the
first green bubble, | don't knowif that's the --
that's -- | guess that's still nonth one technically,
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right?

A That's correct.

Q Ckay. Wiy do the farners wth | ower
per cent ages of quota receive nonies or receive a net
price that's under $10? How does that happen?

A Vell, it just presunes that they opted into

t he quota not know ng what the full blend pool would be.

Q Ckay.
A As | nmentioned, | think, in ny coments as
well, dairy farmers are quite -- quite sophisticated,

t hey understand, you know, what the market bears, and
many in the | ower quota, and I think AMS s anal ysis
shows this, many of those that are | esser percentages of
guota may decide to opt out early on. | use this just
as an exanple if all quota owners decided to opt in the
first nmonth, this is what the results woul d be.

Q Ckay. And | think | understand that. But ny
guestion is nore specific in ternms of nechanically
what's going on in this green, | guess | would call this
a quota pool, you identified it as a quota pool ?

A That's correct.

Q What is going on there that -- that causes a
farmer with 25% quota to end up with a price of 9.22
rather than the $10 that a blend price would be?

A Well, | think I wal ked through that before.
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['l'l be glad to wal k you through that again.

A farnmer with 25% quota gets $.43 as his quota
prem um because it's 25% of the $1.70, so you total up
all of the quota prem um you deduct that fromthe tota
guot a pool of $60, and you get 52.76. You divide that
by the six nunmber of farnmers that are in the quota, you
get 8.79. So if it's 8.79 plus the $.43 equals 9.22.

Q So just based on that nechanics, and assune
for a mnute that instead of four farmers opting out,
these farnmers with no quota stayed in the quota pool,
woul d they receive $10 a hundredwei ght or woul d t hey

recei ve sonething | ess?

A | don't know why they have woul d have an
incentive to take -- to opt into the quota pool.

Q kay. Let's -- let's assune that they just
super -- that they -- that they did, that they were

forced to or for whatever reason they were obligated to,

woul d they receive $10 or woul d they recei ve sonething

el se?

A | don't know, |1'd have to -- |I'd have do that
cal culation, | don't know --

Q Ckay.

A -- without -- off the top ny head, | can't

answer that question.

Q Ckay. Let nme naybe ask it a different way.
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So $10 is a straight blend price?

A That's correct.

Q And these farmers have no quota and they're in
a pool wth farners who have quota?

A That's correct.

Q They woul d probably receiver sonething | ess
than $10; would that be accurate? Because $10 is a
blend, that's -- that's sinply a wei ghted average price,
or in this case an average price?

A Again, | get back to ny -- the prem se, why
woul d they decide to opt inif it's |less than $10?

Q Al right.

A It's not a | ogical choice.

Q I --

A And that's the point that | was making with
this analysis, that this is the choice you give themin
your proposal, and it is what it is.

Q kay. Under Proposal 1, producers do not have
the option to opt in or out now, so if |I'man overbase
shi pper, overbase producer, no -- no quota, non-quota
producer, | guess the point I'masking is would they
receive the market w de bl end or sonething | ower than

the mar ket w de bl end?

A. You know, | don't know the answer to that
question w thout doing the calculation. | -- | don't
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know.

Q Are you aware that CDFA in sone of their
statistical publications on a nonthly basis, they list
t he quota price, the overbase price, and a blend price?
Have you -- have you ever seen any of that anal ysis?

A | believe | have, but | did not use that in
this cal cul ati on.

Q If I told you that in all those cases the
bl end price is higher than the quota price or the
overbase price, just a mathematical thing, you're --
you' re taking sonme noney out and giving it to a few, and
t hose who don't have that privilege end up with | ess
nmoney to be divided, would you accept that? Does that
sound |i ke your understandi ng of how the quota system

wor ks in California today?

A | think I would accept that, yes.
Q Ckay. So you woul d, agree, then even in your
analysis, if everybody was in the pool, in the quota

pool, and |I'm not tal king about Dairy's proposal
specifically, I'"mtal king about just in general, that
producers with no quota --

JUDGE CLIFTON: Let ne have you start again.

MR. SCH EK: Ckay.

JUDGE CLIFTON: So are they all in the quota

pool or are they all in the pool?
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BY MR SCHI EK:

Q Ckay. So as in the case of the Proposal 1
where there is no option to be outside the quota pool,
basically every producer is in the quota pool, would you
agree that producers with no quota would recei ve under
that systema | ower average price than under a system

where federal order blend is cal cul at ed?

A Lower price -- please, if you could repeat
that question, | was trying to do sonme figures in ny
head.

Q kay. | guess |I'masking if your analysis

suggests, and if this would be the case in Proposal 1 as
wel |, that producers with no quota receive a |lower price
than they would receive if they were under a bl end
pricing systen?

A You know, |I'mnot certainl -- | -- 1 have
enough information |I can answer that question.
probably could figure that out for you, but off the top
of my head I -- | can't answer that for you.

Q But you would -- you would accept that under
the California systemas it's currently constructed, the
overbase price is lower than a market w de blend price?

A If that's exactly what it says, and | don't
recall that fromthe anal ysis, the data.

Q Ckay. So I'm again, staying wwth this
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exhi bit, you're analyzing a producer's decision on

whet her they stay in the quota pool or go into this red
box, which is what | would call it, non-quota pool, is
t hat appropriate way --

A O an opt-out pool --

O a blend pool --
-- price.
- - Or - -

A bl end pool, that's correct.

o >» O > O

Bl end pool .

So in this analysis, the decision of whether
producers stay in the quota pool or in the non-quota
pool, the analysis you present here is based on the
producer's eval uation of the price that they woul d
recei ve, correct?

A That's correct.

Q Ckay. So as | look at that, I'ma little
confused given the inportance you' ve attached to the
whol e asset value, and |I'mtal ki ng about the bal ance
sheet val ue of quota and banks | ending out and the need
to avoid massive wite-offs, why woul d producers not
consi der the cost of abandoni ng that bal ance sheet val ue
in their decision to stay in or |eave the pool? Wy is
strictly the current inconme?

A. Because | think it's the -- it's the return
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that they're receiving, and they're going to try to
get -- dairy farners are just |like anybody else in the
econony, they're trying to maxim ze, obviously, their
return, and in this case, they're not given an
opposition to receive that full value of their quota.

Q Ckay. So it sounds like you're saying that
a -- in your analysis and in your view, that producers
really view that decision, and in the sense viewthe
val ue of hol ding quota or not hol ding quota, based on
the inconme streanf

A That's one of the major factors, correct.

Q They're not -- they're not really | ooking at
their asset value in making their decision?

A No, they're also looking -- | said it's one of
the factors. They're also |ooking at their asset val ue.
That asset value as |I've related also relates to their
operational costs, their ability to pay for their
operational costs, their |l everage with their |ending and
capital investnents.

Q But you didn't include any specific asset
val ue, | ooking at the asset value or weighting of that
asset value in this exanple --

A No, | did not.

-- in Exhibit 557

A No, | did not. Again, as | nmentioned to you
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earlier, this is just a sinplified approach that | t
usi ng an exanpl e of what potentially could occur.
Q Ckay. Returning to your testinony on Exhi

54, or statenment. | think I'mlooking at Table 2.

ook

bi t

Let

me find it. Table 2 is the percent of California dairy

farms by Quota -- Quota Oanership. |'mjust wonderi
if you did any cal cul ation here for each of the year
for any of the years, really, regarding the nunber o
dai rynen or percentage of dairynen who woul d be bett

off in ternms of the price they receive under a blend

price versus a quota, non-quota pool? D d you | ook
that at all?

A No, | did not.

Q Ckay. What about on a -- on a basis of
production, in terns of how nuch production would
receive a higher price --

A No, | did not.

Q -- of blend versus --

A This table was -- was -- was purely for th

br eakdown of quota versus non-quota ownership.

ng
s or

f

er

at

e

Q Ckay. On Table 6, which | think is page 19 of

your testinony. Actually it starts on 18, but the

nunbers are all on 19.

A And | apol ogize, | attribute this to different

Word docunents from-- | have 2016 on ny conputer an
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think we were working off of an ol der version, so things
got shifted.
Q That's not a problemas far as |' m concer ned.

The nunbers are there.

A Yeah, I'msorry, that makes it harder to read
it, though.
Q So page 19, so -- | think you list the tota

quota prem um pay out under the category investnent, is
that right, the 139, 358,870, $135, 358, 8707

A. Dr. Schiek, that's correct, that's the --

Q Ckay.
A -- total quota premumpaid in 2014.
Q Ckay. And is that -- maybe I'mwong here. |

t hought that was the same nunber, it's close, to the one
on page 16 where you have the total by county, naybe
t here's sone roundi ng or sonethi ng?

A Yeah, there's sone rounding, rounding errors
that -- that didn't conpletely coincide. The nunber

that 1"musing here is the nunber that CDFA gave ne --

Q kay.

A -- SO --

Q Ckay.

A And then | tried to break it down as cl ose as

| could, but with percentages it just wasn't exactly the

sane.
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Q kay. So conceptual ly, though, that's what
that is, that's --

A That's exactly --

Q -- the total prem um --
A It's the total prem um paid during 2014.
Q And -- and so you cal culate, as | understand

it, using the | MPLAN nodel an econom c i npact which

would -- | guess in terns of follow ng these nunbers

across, I'mnot -- I'mnot sure | understand, but

let's -- let's -- let's go through that, if you woul d.
So -- so just looking at the top line in

California as a whole, you then have a -- a GDP nunber

Is -- aml right in interpreting that as the -- the 139

mllion investnment equates out to an inpact of 270,

al most 279 mllion in -- in CGDP?

A That is the inpact to the state, that's
correct.

Q Ckay. And the multiplier is 1. --

A 1. 98.

Q 1.98. Wiat's the 2.44 that's listed?

A That's the enploynent nmultiplier, so that's
the -- the nunber of jobs that the annual quota prem um
woul d create to the total, so the nunber of jobs in the
dairy industry plus the 1269.

Q Ckay. And so the third columm, again, | ooking
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at total California inpact of 1269, what is that?

A That's a total enploynent created by that
I nvest nent .

Q Ckay. And the colum next to it, 11,087,718
i s what?

A State and | ocal taxes to | ocal and state
gover nment .

Q Ckay. Next to that is the 16 mllion 729,

what -- what does that represent?
A Feder al tax.
Q Federal tax.
A As the header descri bes.
Q ' msorry?
A As the --
Q Ch.
A -- header describes. [|'msorry.
Q ' msorry.
A And that's why | apol ogi ze --
Q kay.
A -- it's on the table in front.
Q Ckay. | -- 1 apologize, | should have seen

t hat .
A This is the table that's inportant to keep it
consi stent, so | apol ogi ze.

Q Ckay. So, you know, going back to the
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previous table, Table 5 where you have the inpacts.
First, I -- 1 think | renmenber fromyour -- when you
wer e di scussing the history of quota, but naybe it was
Dr. Erba, so you can correct ne if I'mwong, but did
you say that no new quota had been issued since 1991?

A That's correct.

Q You said that?

A | said it as well as | think Dr. Erba said it
as well, too.

Q So when we | ook at this inpact, you' ve got the

benefit by county of -- of what's essentially -- oh, I'm
sorry. \Where am| |ooking here? Table 5, | neant, of
page 15.

So you've got the quota prem um and you' ve got
the total quota paynent.
A The quota prem um | ess the RQA
Q RQA.
A Equal s the total quota paynent for 2013 --

'14.

Q For those counties?

A For those counties during that year, that's
correct.

Q So that would be the benefit of quota prem um

essentially on each of those counties?

A Well, I"'mnot sure if you call it a benefit,
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it's the --

Q It's the paid noney.

A It's the paid noney into those counties --

Q Ckay.

A -- based upon their quota ownership, that's
correct.

Q Ckay. So that's the total paynents for
California county, but I nean, is this -- is this really
new noney since there's been no new quota issued since
19917

A What do you nean by "new noney"?

Q Well, what |I'm saying is sonmebody has been
getting this quota premumall al ong?

A That's correct.

Q Ckay. Isn't it also --

A That's the return on investnent that they nake
each year.

Q kay.

A So this is the return that they receive each
year.

Q But it -- it -- it assunes that there's this

systemthat generates this premium this quota system
t hat generates the prem un?
A That's correct.

Q Ckay. Isn't it also true that w thout that
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premium there would be a |ot of other producers who

woul d get nore noney than they do under the current

syst enf?
A Yeah, there's always a converse to that --
Q Ckay.
A -- that's correct.
Q So -- so this doesn't include any of the |ost

revenue by producers, |ost revenue that producers who
have either no quota or |ow quota hol di ngs by county?
A " mnot certain your characterization of "loss

guota" is a fair --

Q Lost --

A -- definition.

Q -- revenue.

A Lost revenue? |It's revenue that they didn't

gai n because they didn't have quota, so |I'mnot sure
that it's lost revenue, it's just the revenue that they
recei ved.

Q | guess | don't understand the distinction
bet ween not | ooking at | oss of revenue that sone
producers experienced when we're | ooking at revenue
gai ned that other producers experienced.

Wul d you agree, though, that in aggregate, if

I were to sumup all the pounds of mlk and all the

quota and conpare it to the prices that those folks
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woul d receive -- she's laughing. W've got our fly
pr obl em agai n.
A You' ve got your fly back again it | ooks |ike.
MR BESHORE: Trying to tell you sonething.
BY MR SCHI EK:

Q Rel ative to a blend price in aggregate, if you
sumred up all of the nonies received by producers who
hol d quota versus all of the revenue lost relative to a
bl end price system by producers who don't own quota, the
pounds of quota that aren't -- the pounds of mlKk
production that aren't covered by quota, wouldn't those
equate to zero, the pluses and the m nuses? Because
we're starting froma pool that has a set anpunt of
noney; is that correct?

A That's correct.

Q Ckay. So --

A But if you can clarify, I'mnot certain what
you nean by the pluses and m nuses equate to zero.

Q So in order to pay --

A | think I know where you're getting, you're
tal ki ng about in aggregate?

Q Yeah.

A In terns of the total pool of avail able funds;
i s that what you're asking?

Q Yeah, what I'm-- |I'mnaking -- would you
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agree that the revenue generated in the system the
total revenue generated in the system regardless of
quot a and over base, the pool has a revenue, and that
doesn't change by the existence of quota, the total

revenue of the pool ?

A That's correct. That is correct.

Q So if you're going to pay a premumto quota
hol ders, isn't it also true that relative to sone kind
of equal sharing, producers w thout quota get paid |ess
t han they woul d?

A That is also true.

Q Ckay.

A But they didn't put the investnent. | nean, |
think we need to take it a step further. The value that

I"mcalculating is based upon the investnent nade by

t hose quota holders, and there is a value to that that |
have obvi ously anal yzed and have laid -- laid forth. So
it doesn't come wi thout cost, that cost of 1.164 billion
is the value of that total quota, that has been
invested, it may not be that total anobunt because of the
fluctuating nunbers that we had tal ked about in your
earlier question, but there is an investnent, that
capital investnment that these quota hol ders have nmade
over that period of tinme. So they do have that, and
that's a distinction here.

2344

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME Xl

Court Reporters




(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

So, yes, in aggregate, it's a zero sum as
you're tal ki ng about, but quota hol ders benefit because
t hey have that investnent.

Q | don't disagree, but what |"'mpointing out is
that there are producers who get paid | ess noney by the
exi stence of the quota programthan those -- than they
woul d ot herwi se get under a blend price systemthat is

typically in nost Federal orders?

A | don't think I would disagree with that,
that's -- that's correct.
Q So when you | ook at your econom c inpact, |

mean, it would be fair to say, would it not, that if you
i ncluded the | ost revenue that the non-quota hol ders
receive, it would change the nunbers in terns of the
total -- total econom c value of the quota systenf

A No. Because, again, it's the point in tinme,
it's the inpact that that quota itself has provided, and
so, you know, and it's a yearly -- it's, again, it's a
point in tinme, it's 2014. W took -- | took a | ook at
what that inpact of those quota paynents were for that
given year, and it's the benefits that they provide. |
didn't ook at the other side of it, but again, I was --
| was asked to | ook at the value and | ook at the
benefits that that val ue brought.

Q So -- so you're saying that in your view, we
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can sinply ignore the | ost revenue to non-quota hol ders?

A No, that's not what |'msaying. Wat I'm
saying is we should highlight the val ue that quota
hol ders provide to the -- to the econony. That's the
distinction | think that 1"'mtrying to draw from

Q So you used the -- the termzero sumgain
earlier in this discussion. Wat does that refer to,
when you say "zero sumgain"?

A |"mnot certain exactly why | nentioned it,
but you agreed to it, so | nentioned it.

Q kay. Would you agree that that typically is
used in the case of a situation where the gains to one
party are fully offset by the | osses to another party?

A That's generally the characterization, that's
right.

Q | just -- | need to ask this: Has your -- has
any of your prior work on inpact anal ysis ever been
criticized for failure to recogni ze the zero sum gai n?

A Not that | can recall

Q Was there sonme work you did for the Gty of
Seattl e regarding the Super Sonics 2008 where that
criticismwas nmade?

A Not that | recall. As | recall, the Gty of
Seattl e benefited fromny anal ysis by about a hundred

mllion dollars if we | ook at the outcone of that case.
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JUDGE CLIFTON: WIIl we be marking this
Exhibit as five six, 567?
MS. FRISIUS: Yes.
JUDGE CLIFTON: |I'mmarking nmy copy as Exhibit
56.
(Wher eupon Exhibit 56 was marked for
I dentification.)
BY MR SCHI EK:
Q kay. M. Hatam ya, have you ever seen this
article from Forbes Magazi ne?
A | have.
Q You have, okay.
| was wondering if you would | ook on the
second page, and starting on the second full paragraph
where it says, "To get to 1200 or 1300 jobs," would you

read the next three paragraphs?

A The next three paragraphs?
Q Yes.
A Starting at, "To get" -- okay. "To get to

1200 or 1300 jobs, Hatam ya, who declined to conment for
this article,” and I'lIl -- 1'll debate that in a

mnute -- "has to count every person who sold a bottle
of water to a Sonics fan during a gane or a beer to a
fan after a game, and even then you're just talking

about a few hours a week, hardly the difference between

2347

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME Xl Court Reporters



(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

an existing or nonexisting job. There can be no doubt
that if the Sonics | eave, bars and restaurants around
KeyArena will suffer on the 41 nights the Sonics would
have played in their nei ghborhood, but it's hard to see
how the city stands to |l ose 188 million as Hatamya
conpl ai ns.

"The existence of the Sonics does not change
di sposable famly incone in Seattle. The residents of
the city and the surroundi ng suburbs will still have
nmoney to spend. They m ght spend it on groceries or a
Seattle Mariners gane, on a new suit or a new -- a few
nore novies a year. Seattle residents will spend the
sanme anount of noney with or without the Sonics; it'll
just be in different parts of town.

"The theory of disposable income as a zero sum
gain with regards to sports has been enpirically, again
and again, in peer-reviewed econom cs studies, nobst
notably by Andrew Zi nbalist, an econom st at Smith
Col | ege, and Roger Noll, an econonmi st at Stanford."

Q kay. So getting back to the notion of --
that there are |l osses to producers who don't have quota,
| ost incone, first, relative to a blend system isn't it
the case that while there can be quota hol ders who have
nore incone to spend, there are also dairy farners with

| ess incone to spend than they m ght otherw se have?
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A That's a possibility, that's correct.

Q So aren't -- we are tal king about a zero sum
gai n?

A I n sone instances, possibly, but, again,
wi t hout doing the analysis, | couldn't answer that. The

correlation, though, to this argunment |'m questioning,
how does this apply -- how does Sonics apply to cows?
And if you like ne to go on, this is a --
this -- this article was never given a chance to respond
to, he never called ne, for one thing. And, two, he's a
known anti-sports econonist, or not even an econom st,
he's | think a -- a -- a witer for Forbes Magazi ne,
so -- and | would also say Professor Zinbalist was the
opposi ng econom st in this, and, you know, we prevail ed.
So, you know, again, it's a matter of opinion,
and so | -- | don't know why you brought this forward.
Thi s doesn't prove one point over another.
Q What |'mwanting to denonstrate, though, is
that it's not necessarily adequate to only | ook at the
i npacts, in a situation where there are wi nners and
| osers, to only look at the inpacts of the w nners;
woul d you agree?
A In this instance, no, | would not agree. In
this instance, | was |looking primarily focused at the

benefit of quota holders. And that's exactly what |
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produced, that's what ny testinony, that's what the
exhibit lays out, so | don't necessarily --

Q Ckay.

A -- agree with that. | haven't done the
nunbers on the other side, so | don't know the answer to
t hat questi on.

Q SO you were -- you were -- were you asked to
denonstrate the benefits to quota hol ders?

A | was asked to benefit -- to denonstrate the
val ue of quota and to determ ne what that is.

Q Ckay. | don't have any further questions.
Thank you.

JUDGE CLIFTON:. M. Hatam ya, did you want to
make any further remarks about Exhibit 567

THE WTNESS: No. | just will say it's
specious article, so --

JUDGE CLIFTON: Al right. So | would
i magi ne --

THE WTNESS: | wouldn't give it any nore
credibility than the paper it's witten on, so --

JUDGE CLIFTON: | would inmagine that Seattle's
gain woul d be Okl ahoma City's | oss.

THE WTNESS: It depends upon what you think

about the basketball team but it -- but it -- but the
out conme of that case, | hel ped Seattle return a hundred
2350
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mllion dollars when they woul d have only had
$20 mllion, so the results speaks for thensel ves.
JUDGE CLI FTON: Thank you.

M. Vetne, you may cone forward.

MR. VETNE: Thank you, Your Honor. |'m John

Vet ne, representative for Hi |l mar Cheese Conpany, a

California dairy farnmer owned cheese, whey and products

processing facility.
CROSS- EXAM NATI ON
BY MR VETNE:

Q I'"'mnot sure | quite foll owed the question and

answer between you and Bill Schi ek, so maybe | can put

it in terns that | can understand.

Quota and over base revenues, which you

anal yzed, are the product of classified prices charged

to handlers tinmes the pounds of m |k used by those
handl ers i n each cl ass, correct?

A | believe that's true, that's correct.

Q That is correct. So you start out with a unit

of noney generated by sales of mlk of dairy farns,
correct?

A. That's correct.

Q kay. Now, let's take it to the next step.

Al'l of that noney generated by the sale of mlk at

classified prices tinmes the volune of mlk is then
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transferred to dairy farnmers one way or anot her,

correct?
A. | believe so, that's correct.
Q Ckay. So each nonth, those total proceeds

contribute to the California gross donestic product,
correct?

A That's correct, the total, that's right.

Q The total does?

A That's correct.

Q And if you take that total and give an even
share per hundredweight to all California dairy farners,
t he sane total anmount of noney is spent in California,

t he sane gross donestic product flows from processors to
farmers to | ocal economes, correct?

A That's correct.

Q Ckay. And if you take that noney and divvy it
up in different proportions than evenly to everybody,
the net result is the sane total anmount of noney fl ows
fromprocessors to farners to | ocal econom es, correct?

A Not correct.

Q Not correct?

A Because it would be different -- if you're
divvying it up differently into different counties, the
i npacts would be different in the different counties,

dependi ng upon what the distribution is.
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Q | didn't get there yet, M. Hatam ya.

A vell --

Q | asked you the question about the tota
Cali fornia econony.

A The total you're correct.

Q The total. So --

A. That's correct.

Q -- whether it's divvied up quota, overbase,

bl end, or whatever, the gross donestic product

contribution fromthe sale of mlk to California, it

makes no difference whether there's quota or not, but it

does make a difference within specific counties?

A That's correct.
Q That's correct.
And so |l ook at that difference in -- in
specific counties. You have -- in order to get the

county | evel gross donestic product or addition in

val ue, you have essentially assuned for each county that
if you didn't have quota, all of the revenue in that
county woul d be overbase and therefore quota is an
expression of additional revenue in that county?

A No, that's an incorrect characterization.

Q. That is incorrect.

A That's incorrect.

Q Wiy is that incorrect?
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A It's incorrect because what | did, and -- and
"Il point this out again very specifically, what | took
a look at was a point in tinme in 2014, what did the
quot a paynents provide to the specific counties? |'m
not taking a | ook at anything el se beyond that. And so
that was just the inpacts of those quota paynents, the
quot a paynent investnents. So that's exactly what it
was, no nore, no |ess.

Q Ckay. But | -- tell ne where ny thinking is
wong. |If I'mthinking in terns of job creation, ny
mnd turns to, oh, we got new noney, let's create sone
jobs, and thinking in terns of spending, oh, there's
nore noney flowng in fromsonme source, it's going to
| ocal drugstores and farm supply. So -- so why is your
anal ysis not an analysis of the kind of thing you would
do wth new noney?

A Wel |, because, again, it's -- it's the
constant ability for quota owners to receive those
paynents, and if you take a | ook at probably
historically just with the shift of quota ownership as
we' ve seen, but if you take a | ook at what it currently
is, that value is going to those counties specifically,
and so those benefits -- if you take quota away, the
benefits of that quota paynent into that county could go

away. Let ne -- let ne -- let nme focus specifically --
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Q Let ne --
A Pl ease, M. Vetne, please.
Q Could go away. Let's say it does go away,

let's just say it goes away because those farners are
receiving a market wi de, state wi de blend price.

A Vell, that's presuming that they're still in
busi ness after the quota goes away and they wite off
the | osses that are on their books. Let's not forget
that quota, again, is an investnent, a capital
i nvest nent that provides a steady stream of incone, but
in addition to that, it provides the ability for themto
| everage that for lending capabilities, for operational
benefits to run their dairies.

And 1've had many dairy farnmers that own
significant amounts of quota who |'ve talked to, they
said -- who have told ne that if quota goes away, they
go out of business. And so in those dairies in high
guota owni ng countries, that could have a huge i npact
upon that specific country.

Now, collectively in aggregate, does that
I pact the state? Maybe not. But to that county, it
certainly does.

Q kay. | -- we nmay tal king appl es and oranges,
or as Glbert and Sullivan once said, "Things are sel dom

as they seem skimm |k masquerades as cream™
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A You | ost ne there.

Q Ckay. Apples and oranges. | just had to get
G | bert and Sullivan

Ckay. So in the aggregate, there is no added
GDP, and then you said, yeah, but it has an effect in
counties, and | think you said that in -- in sone
counties, it does add nore than a blend price would add?

A It would add nore than a blend price? | don't
know if | said that.

Q Ckay. It affects counties differently?

A It affects counties differently because of the
percentage of quota of their production as its owned.

We can go back to there are a nunber of counties, San
Di ego, for exanple, even though it's a snmall dairy
produci ng county has over 75%of their mlk is covered
by quota. | think Marin County was over 60% So sone
of these counties could have a very highly negative

i npact if quota went away.

Q Exactly.

A Now, collectively, | would agree with you.
Maybe coll ectively the aggregate GDP doesn't change, but
in sonme of the counties it does, but in this state,
havi ng been the Secretary of Commerce in the State of
California, this is where we have our major problens, in

our local, especially rural comunities. And I think
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that that's part of the point | was trying to drive hone
is that quota has a very inportant value to sone of
t hese communities.

Q Ckay. |In order to identify those counties or
communi ti es where quota has a net positive inpact on the
econony that would not exist if it were sinply a blend
price, would it be fair to say that you would | ook to
see whet her producers in that county owned quota in
greater proportion to the statew de average of producers

to production?

A That's correct.
Q Ckay.
A That woul d be one way of |ooking at it,

absol utely.

Q kay. And -- and -- and then, you can take
that one step further and say here is a contribution to
t he econony of that state, say San D ego, that county?

A County, right.

Q San Diego that would go away if everybody got
a blend price instead of gquota and overbase?

A Well, again, you're presunming that all they do
Is accept the blend price and they stay in business. It
gets away fromthe point that | was making of the val ue
of the quota investnent, and that's -- that -- that

cannot be ignored through this whole progress, and
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that's why | made the argunment up front and | had the
econom c inpact at the end. So | just want to drive
that point hone, it's the investnent conponent of quota
that's inportant to many dairy farnmers across the state.

Q Ckay. My question asked about contributions
to the | ocal econony, which is the point you nake, the
tabl e on page 18 and 19, and your answer instead of
contributions to the | ocal econony shifted to investnent
value, and I'Il get to that, but let's get to ny
guesti on.

If you want to nmeasure the contribution --
A Sorry, |I'mnot waving you away, |'ve got a fly

flying around, sorry.

Q Ckay. | won't take it personally.
JUDGE CLIFTON: Let's -- let's take just a
five-mnute stretch break. It's 3:40. Please be ready

to go again at 3:45. And |I'm hoping that the great
hunter, Dr. Schiek --

THE W TNESS: Dr. Schi ek.

JUDGE CLIFTON: -- would help ne with this
fly.

Al right. Be back at 3:45.

(Wher eupon a break was taken.)

JUDGE CLI FTON: We're back on record at 3:48.

M. Vetne, you may resune.
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BY MR VETNE:

Q Ckay. |Is there anything in Exhibit 54, the
anal ysis, your prepared analysis, that wll help a
deci sion-naker to identify those communities, those
counties, one relative to another, that get a net
benefit fromthe existence of quota versus no quota
pl an?

A I made reference to that just in the -- |
think, let me turn to that page. It's a section that |
speak about, the counties that have | arger percentages
of quota ownership. | can't recall exactly where that
is. | think it's after -- it's after Table -- after
Table 3, and |"'mnot certain if it's on your page 11 or
12. It's actually later than that. [It's on page 13,

m ddl e of the page. Again, | just nmade reference to it,
| didn't highlight it any further than to go on to take
a | ook at the econom c inpacts per county.

Q kay. But so far we're in agreenent that sone

counties have a -- a net benefit fromthe existence of

guota and sone counties have not a net benefit?

A No, | think all counties that have quota
have -- have a net benefit.

Q Ckay.

A So your -- I'mnot certain on your

characteri zation, but if you have quota, you have a
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benefit.

Q Ckay. All counties where there is one quota
hol der, and that's the extra stream produced -- incone
stream produced by those quota hol ders?

A That's correct. And, M. Vetne, |I'mglad
you -- you characterized that way, because it is -- it's
an extra incone stream It's an asset investnent, and
that extra streamof incone allows that dairy quota
owner to not only -- he could have better |everage
because of that income streamfor -- for bank lending if
it allows himto pay his supplier of feed, it allows him
to pay his veterinarian, it allows himto do a | ot of
things with that noney that he gets by that added i ncone
stream

Q | understand. And I'm-- I'mstill sort of
referring to page 18 and 19 of your statenent, which
asserts gross donestic problem-- product benefit per
county, not asset value and inconme streamto the farner,
county benefit, and | expect that response to a | ot of
my questions, but try to listen carefully to the subject
of ny questions, and I'll get to the asset value at sone
poi nt .

Q her than identifying sone counties, you have
not hing in your paper that would hel p provide an

obj ective and quantitative analysis of those counties to
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their | ocal gross donestic product product, positive or
negl ect, by the existence of quota in those counties?

A No. | disagree with that characterization. |
believe Table 6 outlines that very specifically as to
the inpacts of quota ownership.

Q As to the inpact of quota ownership versus
there being no quota in that county at all? |Is that
right? Basically the conparison --

A There is no conparison. |It's the statenent of
economi ¢ i nmpact of annual return on dairy quota
investnment in California and the various counties in
2014. So there's not versus anything, it's a statenent
of what occurs with quota paynents in those counties.

Q I f nobody in those counties owned quota, there

woul d be zero --

A. That's correct.
Q -- zero econom c inpact?
A. That's correct. But all of those counties do

own sone quot a.

Q Al own sone?
A That's correct.
Q So the conparison is here's -- here's what

happened because there's quota in this county versus no
guota in this county?

A There's no conpari son
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Q There is no conparison
A Again, there's no conparison. It's a

statenent of this is what happens w th quot a.

Q So quota is not added revenue over overbas

A Added revenue?

Q Over over base?

A | guess you could characterize it as that

Q Ckay. So --

A Yes.

Q -- overbase would be the zero starting po
and you're analyzing in -- in that table on page 18

19 the revenue added by quota?
A The revenue provided by quota, that's

corrected. And, again, | don't characterize it the

e?

nt,

and

way

you did. It's provided by that quota investnent. Let

me go back to the -- the title of that table, M. Vetne,

it's very clear what it states.
Q Exhibit 55. Exhibit 55 sinply illustrates
over tinme, fairly short period of tine the -- the

revenue change to farners with and w thout quota,

correct?
A That's one way of characterizing it, that's
correct.
Q kay.
A It's the decision process, it's a flow chart
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of decision naking of just one exanple of a mx of a
bl end price and where it would get you.

Q Ckay. Wuld you agree with -- with nme that in
nost counties other than those where there's a
di sproportionately | arge percentage of production
represented by quota, that in nbst counties the gross
donesti c product would increase if everybody received a
mlk blend price?

A That's a possibility.

Q Isn'"t it -- isn't it an absolute certainty?

A Not hing is an absolute certainty when it cones
to econom cs.

Q If -- if the prices everybody gets paid on
average for a unit of mlk is greater as it would be in
Exhibit 55, a blend price, except for a few counties,
woul dn't the gross donestics product of those countries
I nprove over that which you have represented on page 18
and 197

A There's certainly a possibility, that's
certainly right.

Q Well, why is it just a possibility?

A Because - -

Q Tell me why it's not.

A Because, M. Vetne, in econonmcs there are

many different factors that -- that -- that ultimately
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i npact a final outcone. And if you're asking ne to
forecast what's happening, | would not be sitting here
today because |'d be a billionaire living on -- on -- on
the coast if | knew howto do that. So there are a | ot
of different factors, so | can't with precisely say it's
going to be | arger because there are going to be
negative i npacts. Wat happens to those farns that have

a | arge percentage of quota ownership --

Q Yes.

A -- let's say in Tulare County.

Q Yes.

A They may go out of business.

Q Yes, they may. And where do their cows go?
A | don't know where the cows go.

Q Where do the cows go nostly now when farnms go
out of business? They go to other farners, correct?

A That's one -- one aspect, certainly.

Q Do you know? Do you know what -- what happens
to farmers in California?

MS. OLI VER THOWPSON:  Your Honor, |'mjust
going to object to M. Vetne's manner of questioning at
this point. | think he's getting a little argunentative
wth the witness. There's a lot of interrupting. And |
|"msure the court reporter would al so appreciate it if

everyone would slow it down.
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JUDGE CLI FTON:

Thank you.

MR. VETNE: | agree.
JUDGE CLI FTON:  Yeah.
THE W TNESS: Thank you. Thank you

JUDGE CLI FTON: |
hypot het i cal
aski ng you to supply them
di fferent question.

THE W TNESS:

MR, VETNE:
BY MR VETNE:

Q I

one instruction,

al ways i nstruct
Thi nk of nothing el se, just
instruction. |'msorry.
I n your
tinmes,

"I nvest nent" sever al

make synonynous the terns "investnent"

| reading that incorrectly?

A They're not equated to -- together.

certainly a part of --
I nvestnent, that's for

Q Wl l, for exanple

usi ng current quota val ue per

t he tot al

did not have enough vari abl es,

Thank you,
And, Your

val ue of quota owned it 1.164 billion.

-- | do think your

but |' m not

I'"d l'ike you to ask a whol e

Your Honor.

Honor, | apol ogi ze.

people don't -- there's only

pause between the question and answer.

pause. And | forgot ny own

Exhi bit 54, you use the word

and you appear to equate,

and "value." Am

It's

the value of quota is its

certain.

, bottom of page 14, you're
SNF pound, underscored,

And
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t hen you concl ude, underscored, again, "By any neasure,
this is a substantial financial investnent.” AmI| wong
in attributing to you an effort to make synonynous the
wor ds "val ue" and "investnent"?
A No, | think in this instance that is correct.
Q Ckay. But you would agree with nme that the
current quota price for nost quota out there is not the
value paid for it?
Pl ease restated that again. |'mnot --
You woul d - -
-- sure | would agree with that statenent.
well --
Because peopl e have paid $525.
That's why | said nost. Mst --

> o0 >» O >» O >

| don't know -- that's not cal cul ated, so |
can't make that judgnent at this point.

Q You woul d agree to ne that there is
substantial quota out there that is owned for which the
hol ders paid | ess than $525 per pound?

A That's a possibility. | don't know the answer
to that.

Q You don't know that?

A | didn't calculate that, no, | did not.

Q D d you | ook at CDFA data to determ ne

hi storical prices?
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A. | | ooked at the historical prices, but it
doesn't track conpletely because of the proprietary
nature of that quota ownership, so it's -- it's
virtually inpossible to determ ne what fol ks pay for it
over time, because nmuch of that quota nmay have been sold
agai n, bought again, sold again, so it's inpossible to

determ ne what that value is.

Q So you don't know what the investnent was?
A That's correct.
Q kay. You do agree that at |east sone of it

out there, maybe a snall percentage, there was zero
I nvest nent because it was given originally?

A That's correct. |If anything is out there that
was initially allocated back in 1969, it had zero val ue
at that time. |'msorry, zero cost, it shouldn't say
zero value. It has value because it provides a steady

stream of i ncone.

Q Zero -- the investnent, that was my question
A That's right. The investnent was zero.
Q | didn't use word "val ue" at the beginning, |

used "investnent" at zero.
Yes, you did.
kay.
JUDGE CLIFTON: | think something -- that

there was a cost. There was a conpronm se. People did

2367

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME Xl Court Reporters




(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

agree to a blend price instead of the higher price they
were getting for their Cdass | mlk, so I'mnot sure you
can say there was no cost to the beginning of quota.
MR. VETNE: The word was "investnent."

BY MR VETNE:

Q The -- the quota, which | believe had val ue
fromits inception, was provided to sone producers
w t hout having to pay for it, and that was a result of

conprise in the process of legislation. Wuld you agree

with that?
A Yes, | would agree with that.
Q The purchase the quota entire -- entitles the

owner thereof to a steady stream of incone of 19.5 cents
per SNM -- F pound held, correct?

A Yes.

Q In that respect, it's nuch like an annuity,
you pay a certain anount for a certain stream of incong;
is that correct?

A Simlar to annuity, it's alittle different
than that, but you do get a steady stream of incone,
that's correct.

Q It's alittle bit different in -- in the risks
and conditions of paynents, correct?

A That's correct.

Q One of the conditions for that paynent of a
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steady stream of inconme is that you operate a dairy farm

and produce mlk containing SNF at | east equal to the

vol une of quota you own?

A. That's correct.

Q And if you don't do so for a period of tine,

you | ose your quota?

A. That's correct.

Q And the risk factor would -- would -- would be

considered in any investnment is sone of the things you

tal ked about before, golly, is there going to be a quota

programin the future if a Federal order cones in,
that's -- that's a risk analysis, that nmakes it
different froma straight annuity?

A | woul d agree, yes.

Q G ven that quota provides a predictable and

steady stream of incone, and you noted that the val ue of

quota has gone up in recent years, wuld it not be

rational to conclude or at | east | ook to see whet her the

val ue of quota is directly related or inversely rel ated

to interest rates?
A That woul d be one factor, yes.

Q Wuld it not be true that the cost of an

annuity for a steady stream of inconme is higher when

interest rates are | ower?

A. | believe that's true.
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Q kay. And you referred to quota as being
sonetines treated as a tangi bl e and soneti nes i ntangibl e
asset by financial institutions.

A That's correct.

Q Al right. An annuity falls into which
category, tangi ble or intangible?

A | don't know, that's a good question.
Probably a tangi bl e asset.

Q By the way, do you know whet her the incone
streamfromquota is treated the sane way annuity incone
i s?

A | don't know that.

Q You don't know t hat.

| meant for tax purposes, if -- if --

A That's a question for the CPA. That was not
one | raised with them

Q Ckay. But you did testify as to the |ocal,
state, and federal tax revenue inpacts of quota
owner shi p, you shoul d have sone know edge of howit's
t axed.

A Aside fromthe -- those are resulting
expenditures, M. Vetne, that's not about quota
ownership itself. That's what -- that's the doll ar
that's spent paying for the feed, paying for the water,

payi ng for the energy, and that's what -- the way it
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wor ks t hrough the econony.
Q Ckay. So none of -- none of your analysis

then, includes the extra for the producer in work

herself, the -- the incone reported as a result of
quota --

A No.

Q -- and the expenditure fromquota as taxed

t hat quota hol der?

A Yes, it does include that.

Q. It does include that?

A It does include that.

Q But you don't know how it's taxed?

A | don't know exactly howit's taxed, no, |

not .

Q Do you know when quota is used to | everage
encourage a bank | oan and maybe offer it as collater
how a bank m ght look to that collateral to satisfy

loan if there's a problemwth the | oan?

to

do

or
al

its

A As | think | nmentioned in ny testinony, each

financial institute has a different aspect, even wt
financial institutions they take a | ook at quota
ownership differently, so it varies frombank to ban
so | would imagi ne you'd have to ask a specific bank
all ow they | ook at that.

Q "' m not asking how they | ooked at when the
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| oan noney, |'m asking how they | ook at when they have
to collect an overdue account. The -- the bank can't
take the quota and hold it because they're not a farner,
correct?

A That's correct. That's correct.

Q So do you know whet her they woul d have, |ike,
power of attorney to be able to sell that to another
farmer?

A One of the things that the banks did nention
to ne, that quota ownership is traceable, and so that
they -- they can followit, they knowif a farner
decides to sell it, that it's a traceable asset, so in
that sense, they're able to followit. And it's not
exact -- sone -- sone consider it collateral, in that
case, they'll be able to be repaid, and others don't
consider it collateral, but they say it's next to
collateral, it's close, so they can follow that -- that
i ncone stream So, again, it varies from-- from--
don't want to speak on behal f of the banks, that's why I
gave a wi de range of how they -- they handle it.

Q Ckay. Wuld you agree with ne that if
California did not have a quotal/overbase system but
i nstead had sinply a market w de blend price as happens
in nonth four or five of your Exhibit 55, that a | ot of

the dairy farnmers that borrow from fi nanci al
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institutions would have a better stream of incone to
present to their bank because their -- their narket
bl end price would be higher than their overbase pric
a | ow conbi nati on of quota and overbase?

A That -- that may be the case in the short

term but in the long term let's keep in mnd they

w de

e or

| ose

that capital asset. That asset is a stream of incone

that's assured today. That's not -- what you're tal
about is not assured tonorrow. So that long-term

i nvestnment of -- of quota is assured in perpetuity i

ki ng

foit

continues, and so that is that what they rely upon and

that, again, is the capital investnent that's so

i mportant to the borrowing | everage, so inportant to
their operational costs. | hate to keep repeating t
factors, but these are very inportant that not only

dairy farners have shared wth nme, but financial

institutions have al so shared with ne.

Q It's a stream of incone that overlays a bl
price or a market price for mlk which goes up and d
and the quota portion goes up and down with it, corr

A Quota portion noves up and down with it?
Isn'"t it -- it's usually constant.

Q No, the quota portion is constant --

Ri ght .

-- it nmoves and up down with variable
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mar ket pl aces. There are tinmes when -- when the market

w de bl end, and therefore the overbase price is -- iIs

|l ow, and there are tines when cheese prices go up way

hi gh, and everybody's price goes way high like it did in
2014. The -- the quota portions noves in and down with
under |l yi ng overbase price or narket price?

A | would agree, that's true.

Q Ckay. And it's the total inconme streamthat
banks | ook to?

A That's one factor, but again, a major factor
is the steady streamthat's provided by quota. And
that -- if that's gone, that's one factor that's -- that
is a factor that the quota owner wll not have, and so
that has a maj or inpact.

Q If a bank could | ook at Exhibit 55 and see
based on your analysis that this producer who owns 25%
quota is going to have an inproved price in the future,
what ever that up and down novenent of the nmarket is, in
perpetuity that blend will be better than it woul d have
been with quota, isn't a bank going to ook at that as a

better i ncone streanf

A | can't answer you what --
Q. You don't know.
A -- the bank is going to | ook at.
Q Again, | forgot to pause.
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M. Hatam ya, you -- you prepared your -- your
paper, which is marked as Exhibit 54, at the request of

t he proponents, the three cooperatives, correct?

A That's correct.

Q When were you retained to do this work?

A | believe it was in August of this year.

Q And what is the renuneration you are being

paid for preparing this report and preparing the

exhi bi ts?

A | am being paid by an hourly rate of $350 an
hour .

Q Ckay. And how nmany hours have you put in so
far?

A " mnot certain exactly.

Q How much have you been paid so far?

A |"ve been paid a little over $10, 000.

Q Do you have an estinmate of what you will be

pai d before the --

A | do not have an estinate.
Q Did representatives of the -- any
representative or representatives of the -- the

i ndi vidual or representative of the three proponent
cooperatives make any suggestions in any draft
portion -- draft version of Exhibit 547

A Any suggesti ons?
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Q Suggestions for additions?
A No.
Q | may be al nbst done here.

Ch, Exhibit 55 is your intention to provide an
illustration using sinple nunbers of the decision points
and how they get there in USDA's prelimnary economc
anal ysis, correct?

A That is correct.
Q And your analysis includes a pool with ten
i ndi vi dual dairy farmers meking individual decisions on

whether to remain in the quota pool, correct?

A That is correct.
Q Now, with respect to, say, eight of those ten
dairy farners, we'll further assune that they -- they

represent a nenbership and cooperative associ ati ons of
dairy farners who own quota. Are you aware that
cooperatives in their relations wth dairy farners may
decide to pay those farners on the basis of quota

owner shi p, non-quota ownership, or any nethod they

choose?
A Am | aware? No, |'mnot aware of that.
Q You're not aware of that?
A No.
Q Ckay. So you're not aware of whet her

cooperative associati ons may have an influence, great or
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small, in the decision purported to be exenplified in

Exhi bit 55 of departure from quota?

A Can you restate that question?
Q The question is you' re not aware of
cooperatives having any influence, great or small, in

t hose deci si on points?

A No, | am not aware.

Q And you're not aware of how noney flows from
t he pool through cooperatives to their dairy farnmer
menber s?

A No, | am not.

Q Ckay. Go with ne once nore to Exhibit --
Table 6, which is on ny pages 18 and 19 of ny version of
Exhibit 54. Now, the second colum, which is |abeled

"investnent," see that?
A Yes.
Q Ckay.
A Uh- huh.
Q That investnment represents roughly the current

val ue of quota tines the -- the anpbunt of quota at 19.5
cents per pound?

A M. Vetne, I'"'m-- | apologize again, it goes
across. That colum should say "Annual Return on Quota

I nvestnent,"” just not "investnent." |f you go back to

page 18, that's the full title.
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Q Ch, "Annual Return on Quota I|nvestnent," |
see.

A That's correct.

Ckay. So that's not the investnent, the
i nvestnment is not on here?

A That's right, it's not on here.

Q It's not on here. The investnent is $.195
and the first colum with nunbers is $.195 tines the
anount of quota SNF in each county?

A That's correct, on an annual basis.

Q kay. So let's say the legislature inits
wi sdom were to decide that $.195 isn't enough, let's
double it to $.39, you would agree that if the
| egi sl ature so did, the -- the -- the nunbers in the
i nvest ment col unm woul d go up?

A That's correct.

Q And gross --

MR. VLAHOS: Excuse ne. Excuse ne. The

i nvest nent col um?

JUDGE CLI FTON: Actually the "Annual Return on
Quota I nvestnent."

MR. VETNE: "Annual Return on Quota
| nvestment," that's correct.

THE WTNESS: That's what | thought
M. Vetne --
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BY MR VETNE:

Q Yeah.
A -- was referring to. Yeah, | was. Yeah.
Q The first colum w th nunbers.

And correspondi ngly, the overbase paynents

woul d have to go down because you have a finite pool of
revenue, correct?

A That's correct, too.

Q kay. And by -- by your approach, the -- the
gross donesti c product represented by quota, then,
would -- the counties would benefit fromthat, woul dn't
t hey, by their anal ysis?

A Woul d they benefit fromthat?

Q Yeah. Because there's nbre quota revenue.

A Directly just to the quota, yes, they would
benefit just from quota paynents.

Q Ckay. But there would be -- there would be --
if you ook at the total pictures, sonetines counties
would -- would | ose, because the overbase price would be
so much | ower?

A That's -- that's a possibility. | nean,
again, we have to look at it in aggregate as well.

Q O -- or CDFA, wthout asking the |egislature,
coul d doubl e the ambunt, the volunme of quota, and stil
fix statutorily at 19.5 cents per pound, sane -- sane
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t hi ng woul d happen, the investnent or noney woul d
doubl e, overbase woul d go down, but you would still show
a benefit?

A I'"'mnot certain that that's that sinple.
bel i eve CDFA woul d i ncrease the anbunt of quota, they
haven't since 1991 for, | think, obvious reasons. So |
t hi nk your hypothetically is not realistic.

Q It's how the nunbers woul d work, whether

realistic or not, correct?

A Wll, | guess if you' re asking
unrealistically, yeah, | guess that's correct, yeah.
Q O her than the docunents that you nentioned in

f oot notes and resources, CDFA, did you decide what to
| ook for in CDFA on your own or -- Or were sone
suggested to you? Did you talk to CDFA people or to
proponent s?

A No, these are all direct questions | had for
CDFA, and | went back and forth with them on what
avail able data there was. | had an idea in m nd what |
wanted to -- to analyze, and they were very hel pful in
provi di ng that data.

Q Ckay. Can you refer to sonething that |lets us
know what the Cooperatives exactly asked you to do?

A What did they ask ne to do?

Q Yes, specifically. 1Is there -- is there
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here -- here is your charge, here's what we request you
to do?

A My charge, | think | stated upfront, is to
provi de an i ndependent anal ysis of the econom c
i nportance of the dairy industry in California, | laid
this out in ny testinony, as well as the value of quota.
Those are -- that was ny charge, and how | got there was
nmy appr oach.

Q On page 7 to 8, sentence beginning at the
bott om of page seven, "To best achieve this | surveyed a
range of California accounting firnms, financial
institutions, and dairy farners.” Did you engage --

JUDGE CLIFTON: Now, if you're going to cal
our attention to the statenent at the bottom of page 7,
pl ease don't |eave out words.

MR. VETNE: Ckay.

JUDGE CLI FTON: Either have himl ook at it and
then ask hima question or --
BY MR VETNE:

Q kay. "To achieve this | surveyed a range of
California accounting firnms that specialize in dairies;
a range of financial institutions that are major dairy
| enders; and a range of dairy farners of varying sizes
and operations fromacross the state." And | gave

verbal enphasis to the three things that | presented in
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nmy shortened version of the question.
D d you engage in any kind of statistical
survey as we -- do you understand the process of

surveying to get a statistical representative sanpling?

A | -- I did. | nean, | do. But in this case,
you know, | took the information of CPA firns that would
return nmy calls. And the banks, | talked to |I believe
nost of the major dairy lenders. It just so happens |

know many of the senior vice-presidents of those banks.
Q kay. So you talked to the people that woul d

talk to you?

A That's correct.

Q Ckay. And you said about 20 farners?

A Yeah, about 20 farnmers.

Q How di d you choose those?

A | had sonme -- a list suggested by all the

dairy cooperatives as well as dairynen that I know from
| ongst andi ng rel ati onshi ps.

Q Were the farners you tal ked to nenbers of
cooperatives?

A That's what | just said.

Q Ckay. | nean, was that it? Wre they al
nmenmbers of cooperatives?

A. " mnot certain all of them were, but nost --

| would say the majority were.

2382

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME Xl Court Reporters



(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q You don't know if any were nonnenbers?

A No, | don't.

Q Ch, yeah. On page 10 under subparagraph c,
you have sone characterizations of quota hol dings. You
sai d quota does not require maintenance or veterinarian
over tinme. | think we already discussed the condition
of -- of that. To -- to maintain quota and receive the
i ncome stream you nust mlk cows and solid nonfat from
those cows nmust be marketed so that they're included in
t he pool, correct?

A That's correct.

Q So to that extent, you need both nmai ntenance
and vets to keep that asset alive?

A That is correct. | -- 1 use that as you see
i n gquotes because that was a quote from one of ny good
friends who's a dairy farner.

Q Ckay. That's what the dairy farnmer told you?

A He told ne that.

Q kay.

A That's exactly right.

Q And you would agree with ne that maybe there
are a few conditions involving vets and nai nt enance
i nvol ved?

A There are many nore conditions in that, that's
true.
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Q Anmong ot hers?
Anmong ot hers.
That's all | have. Thank you.
JUDGE CLI FTON: Thank you, M. Vetne.

Before we decide what's next, |'d like to
inquire, it's 4:25. | know we have to | eave this room
because tonorrow we'll be in a different room Do we

have a tinetable as to when | should stop to enabl e that
t o happen?

MR FRANCIS: WII Francis fromUSDA. | don't
t hink we have a hard deadline today to get out of this
room so | think we have sone flexibility. |It's just
tonorrow 9:00 o' clock we're in the other room so we
have sone flexibility today.

JUDGE CLIFTON: Al right. Very good.

Then let nme ask is there any nore
cross-exam nation of M. Hatam ya? Yes, there wll be.
Yeah, a couple of you. Ckay.

So before we go there, is there anything el se
that's also on the table that anyone wants to do today
to, for exanple, nop up sone things that were |l eft open
and then -- and then also |l et ne ask one nore question.
Are we hoping to finish M. Hatam ya's testinony today?

MR, BESHORE: Yes.

JUDGE CLIFTON: We're hoping to do that al so.
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Al right, then.

M. M ahos, if you would take the m crophone.

MR. VLAHOS: Yes, Your Honor. John VI ahos.

There have been questions raised during M. --
M. Erba's testinony about certain tinme limts contained
in Sections 1051.55 and 1051.73, and through Dr. Erba,
or | could nmake representations to the proceedi ngs
nyself, there is sone agreenent that those tine limts,
the questions that were rai sed can be handl ed and
nmodi fi ed.

JUDGE CLI FTON: kay. Good. Geat. Sone
agreenent, | love that part.

MR, VLAHOS: Yeah.

JUDGE CLIFTON: Al right. Good.

And then about the transportation issue, did
you al so work on that?

MR, VLAHOS: Yes. John M ahos.

That's one of the sections | was referring to.

JUDGE CLI FTON: On, okay. Good. So then
we'll address that tonorrow. Do you want to?

MR, VLAHOS: Unfortunately Dr. Erba wll not
be here tonorrow, so | would like to do that today if we
coul d.

MR, BESHORE: You can't do both. You're not

going to get both. You' re not going to get both. It's
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4: 30.

JUDGE CLIFTON:  Well, if I -- if |
interrupt --

MR, VLAHOS: It takes two m nutes.

JUDGE CLIFTON: If | interrupt Dr. Hatam ya so
that I can just deal with those | eftover issues with
Dr. Erba, | nean -- yes, Dr. Erba, that would be a good
thing because | may not finish wwth M. Hatam ya today
even if | try very hard. So | think -- | think what 1'd
like to do right nowis interrupt M. Hatam ya, have
Dr. Erba come back to the stand -- or does he need to be
on the stand for you to tell us what the agreenent is?

MR VLAHCOS: | don't really think so. |If it's
all right, we can just nmake the representati on what he
woul d be willing to do.

JUDGE CLIFTON: Al right. Dr. Erba, wll you
listen to M. VIahos' representations so you can alert
me if you want to add anyt hi ng.

DR. ERBA: Very carefully.

JUDGE CLI FTON: Very fine.

And, M. VI ahos, you may proceed.

MR, VLAHOS: Yes, all right, Your Honor.

The first question arose as to Section 1051.55
sub (a) and sub sub (1). A question was rai sed when the

words there appear, "On or before the 13th day” with --
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can we nmake that change to add three days, nmake it "on
and before the 16th day," and the answer to that is yes.

The second question relates to Section
1051. 73, Paynents to producers and to cooperative
associ ations, and there we're tal king about subsection
(a) and subsection (1), which is dealing with partia
paynent. And the | anguage there tal ked about receiving
by each producer on or before the 30th day of the nonth,
and it was pointed out that February does not have 30
days, so to handle that, we have -- we suggest and are
willing to live with, "On or before the 30th day of the
month or the end of the nonth, whichever is sorter."
That covers February. And that -- that is sonething we
woul d agree to.

JUDGE CLIFTON: Is "shorter"” the right word or
“earlier"?

MR. VLAHOS: Earlier is better.

JUDGE CLI FTON: Okay. Al right. Good.

Does that deal with the transportation?

MR VLAHOS: No, we did that with 1051. 55.

JUDGE CLIFTON: Wth the 16th day? GCkay. You
dealt with that.

MR VLAHOS: Yes. Yes.

JUDGE CLIFTON: All right. And do you have

any agreenent on ny concern about the poor handl er
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having to send noney out on the sane day it cones in?

MR VLAHOS: All we can say is we handle it in
the sane way that's already done in the sane existing
orders. If it's a problemhere, then it's a problem
everywhere, | think

JUDGE CLI FTON: M. Francis.

MR. FRANCIS: WII Francis, USDA

We have a witness that will introduce a table
that explains that, and we can do that at any tine.

JUDGE CLI FTON: Onh, great. Excellent.

MR, VLAHOS: G eat.

JUDGE CLIFTON: Al right. Good.

Thank you very nuch, M. VI ahos.

MR. VLAHOS: Thank you, Your Honor.

JUDGE CLIFTON: Al right. That's very
hel pful .

Dr. Erba, since you nay not be here tonorrow,
do you want to add anything at this point about what
M. VI ahos gave us?

DR. ERBA: FEric Erba. FEric. FEric Erba.
There we go. Eric Erba, California Dairies.

M. WVl ahos represented those, the two points
that | was going to speak to perfectly.

JUDGE CLI FTON: Thank you. All right. |

appreciate that.
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Let's return, then, to cross-exam nation of
M. Hatam ya. Wuo would |ike to go next?

MR. ENG.I SH: Thank you. Chip English. And
" mhoping to keep this to two subjects, and |'m
certainly not trying to keep M. Hatam ya here past 4:55
when | think we normally quit.

CROSS- EXAM NATI ON

BY MR ENGLI SH:

Q So | think you've been |ucky or unlucky enough
to have attended several days of this proceeding,
correct?

A That is correct. Lucky, |ucky enough.

Q And during that tine, | think you heard sone
of nmy exam nation of Dr. Erba on Friday; is that
correct?

A | believe so, yes.

Q And are you aware that in Co-op Proposal 1
that, as opposed to how the system works today, under
their proposal for a Federal order, mlk fromout of
state that is pooled under this order would receive this
non- quota bl end price?

A To the extent of Dr. Erba' testinony on, |
believe it was Friday, yes, |I'maware of his testinony,
that's correct.

Q Al right. And to the extent that those

2389

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME Xl Court Reporters



(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

producers today receive a price that is higher than
that, assune that that's the case, has your analysis
taken into consideration the econom c inpacts on, say,
t he econom es of Arizona or Nevada resulting fromthat
change?

M5. CLI VER THOMWPSON:  Your Honor, just to
interject and raise an objection. This issue of the
i mpact of -- to out-of-state producers is not -- it's
beyond the scope of what M. Hatam ya's statenent and
testinony was today. | think he can answer probably
this question, but | just want to say, you know, goi ng
beyond that woul d be i nappropri ate.

MR ENGISH | wasn't -- | wasn't going to go
beyond t hat.

M5. COLI VER THOMPSON: Sure? Because | don't
know what his answer is.

JUDGE CLIFTON: Wait a mnute now. | don't
want you tal king and wal ki ng away from the m crophone,
it's too hard to capture. What did you say?

M5. OLI VER THOMPSON: | just -- | believe |
know what his answer will be. And if exam nation is not
going to go beyond that, then |I think we're good.

JUDGE CLIFTON:  All right.

MR. ENGLI SH: Stay here just in case, but |

don't think it's going to be.
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BY MR ENGLI SH:

Q So assunming the answer is what we think it is.
A M. English, in answer to your question, no, |
did not.

Q Ckay. Thank you.

And as pronmised, | am going to change
subj ect s.

So l'"'mgoing to try to -- I'"'mgoing to try one
last time to get an issue that both Dr. Schiek and
M. Vetne tried to get at, and I"'mtrying to just do it
a slightly different way. And this is the underlying
question of |ooking at Table 6, which starts on page 18
and goes over to 19, and I'"'mgoing to try to fold it up
here so that | can get the headings correct. And -- but
| also want to conpare it to your statenment on pages 12
and 13 in Table 3.

And let nme start with | think in response to a
question fromM. Vetne, and | may -- it may have been
Dr. Schiek at the end -- that you did agree that as to
California, ignore the county data just for a nonent,
I'"mnot saying it's not inportant, that as to
California, you would agree that the nunber of -- for
annual return on quota of 139, 358,870 would nmatch the
revenue streamless than a blend price avail able on

over base, correct?
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A Correct.

Q Ckay. But then you indicated that
nonet hel ess, there would be county-to-county inpacts
wthin that that woul dn't necessarily match up either to
zero, correct?

A That is al so correct.

Q But you woul d agree that since mathematically
they all have to add up -- | take it that subject to
sone rounding and -- and | assune all the counties are
i ncluded, that all the county data from Tulare -- 1'm
now | ooki ng at Table 6 on pages 18 and 19 -- that the
county data below the 139,358,870 all add up to

139, 358, 870 subject to rounding errors?

A That is correct.
Q Ckay.
JUDGE CLIFTON: | don't renenber your
testinony that way. It -- isn't there also sonme quota

that's not in the counties that you have in this table?
THE WTNESS: No, this is inclusive,
Your Honor, of all quota.
JUDGE CLIFTON: Okay. Al right.
MR. ENG.I SH: And | think, Your Honor, you are
t hi nki ng about the top ten counti es.
BY MR ENGLI SH:

Q But just to be clear, M. Hatamya, this
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actually does include all the counties because sone of
t hem have been conbi ned, but otherw se all the counties
are included, correct?

A That -- that is correct, M. English.

JUDGE CLIFTON:  All right.

THE WTNESS: That's right.

JUDGE CLI FTON: Good. Thank you.

MR. ENG.I SH: Thank you, Your Honor.

BY MR ENGLI SH:

Q Al right. So let me just | ook at Tulare for
a monent, and -- and |I'mactually -- I"mgoing to ask --
I'"mnot going to ask you to run the math, |I'm not going
to hand you to cal culator and ask you to do it, |I'mjust
going to sort of run through the theory of what one
would do if | was interested in |ooking at, for the
County of Tulare, what the difference between a state
bl end and overbase would be relative to your annual
return on quota. Gkay? Al right. You' re nodding yes.

A Yes. Yes.

Q Ckay. Thank you.

So | ooking at page 12 for a nonment for the
mont h of January 2015, you show 417, 068. 87 pounds of
quota SNF, correct?

A That's correct.

Ckay. And on page 13, you' ve got these
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percent ages for San Diego, Marin, Riverside, Sonom,
which are well above 50% and then you' ve got sone
counties below 50, and that's Tulare. Was this 14.8%
for Tulare also for January of 2015?

A No. That was for -- yeah, | guess it was for

20 -- 2015, that's correct.

Q Ckay.

A. It was, yes.

Q So it -- it's apples to appl es?

A It's apples to apples, that's correct.

Q O skimmlk to skimmlk or creamto creanf
A Creamto cream that's right.

Q So if you were to divide the line on page 12

for Tulare Quote SNF for 400 -- divide 417, 068. 67 by
14. 8% on page 13 --

A Yes.

Q -- you could calculate the total pounds of
SNF, correct?

A That's correct.

Q And then if you do the total pounds SNF, you
could subtract fromthat the 417,068.87 to cone up with
t he overbase pounds?

A | believe that's correct, yes.

Q And then if you knew the blend price, the

state wde blend price for the nonth of January, you
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coul d take that difference between the blend price and
t he overbase price, and nultiply that by the overbase
pounds that you calculated to find the nunber | was

trying to get, correct?

A That's correct.

You are a mathematician as well, M. English.
Q Not an econom st. Accounti ng.

Al right. And that's all | have. Thank you.

CROSS- EXAM NATI ON
BY MS. HANCOCK:
Q Ni col e Hancock for the California Producer
Handl ers Associ ati on and Ponder osa Dairy.

M. Hatam ya, in your analysis in Exhibit 54,
your state -- prepared statenent, it says that you
conducted an i ndependent and objective econon c anal ysis
of the dairy industry to the state of California and to
exam ne the economc value of California's dairy quota

program That's what you've done here in this report?

A Yes, that's correct.

Q And did you eval uate any of the exenpt quota?
A | did not.

Q Ckay. So when you report on the vol unes of

quota that are contained in your report, it wouldn't
i ncl ude any of the exenpt quota in those cal cul ati ons?

A. That -- that is correct unless sone of those
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producers al so had quota that was included anong the
nunber provided to ne by CDFA

Q Ckay. So if they were hol ding regul ar quota,
it would have been included, but the exenpt quota was
not incl uded?

A That's correct.

Q Ckay. Wuld you agree with ne that many of
the conclusions in your report would also apply to

exenpt quota?

A Yes. Wthout knowi ng the full vol unme of
exenpt quota, | would agree that dependi ng upon where
that's held in the state that -- that -- that certainly

coul d be true.

Q kay. Are you famliar with how exenpt quota
wor ks under the California state order systenf

A No, not famliar.

Q Ckay. You were here for Dr. Erba' testinony

on Friday?

A | was.

Q D d you hear ny cross-exanm nation of hinf

A I -- 1 did.

Q Ckay. And in that exam nation, | asked him
sone questions about how regul ar quota -- how he

consi dered regul ar quota to be val uabl e under the

California state order system Did you hear that
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di scussi on?

ue

e of

A | believe | did.

Q And if |'munderstandi ng your testinony
correctly, I think that it's consistent wth what
Dr. Erba said, that there is for regular quota a va
that is attributed to the prem um-- prem um pricing
that's received if you hold regular quota, that's on
the -- the values; is that right?

A That's correct.

Q And anot her one of the val ues would be the --

the transferability valuation, the 525 is where it's
priced at today?

A That's al so correct, right.

Q And then for exenpt quota, he said that th

was actually an additional |ayer of econom c val ue

ere

because it's -- it's quota that was not subjected to the

pool. D d you hear that?
A | do recall that, yes.

Ckay. If -- if there were -- if there was
exenpt quota that would not be subjected to the pool
woul d you agree that that would still hold an additi
| ayer of value as Dr. Erba testified?

A | believe so, yes.

onal

Q And on page 6 of your report, on Exhibit 54,

the very |l ast conpl ete sentence says, "In fact,
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paranmount to any consideration of a California Federal
M1k Marketing Order, FMMO, was the assurance that the
quota program would not in any way be di m ni shed or
affected.” Do you see that?

A | do.

Q Do you understand that the exenpt quota is
part of that quota progranf

A | don't have a full understanding of that, no.

Q kay. And that's why you haven't included it

in --
A That - -
Q -- this?
A That's correct.

Q I"mgoing to turn to page 10 of Exhibit 54,
your statenent. And you're tal king about sone
“Characterizations of Dairy Quota Hol dings by Dairy
Farmers in California" under Section 3. And just so |
can -- in sumyou're, tal king about that quota owners in
California consider their quota to be an inval uabl e
asset because it gives themthe ability to nmet their
cash flow and increasing -- neet cash flow requirenments
and increasing costs of operation and sone additiona
pressures such as feed, |abor, energy, water. Do you
see that?

A. Yes.
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Q Wuld you agree with me that if -- if -- if a
producer was not allowed to participate in the quota
system but was forced to receive only the blend price
for shipping mlk into California, that they would
suffer a disproportionate effect on being able to
satisfied those increase pressures that you nentioned

here on page 107

A I"'mnot -- you know, again, it's a
hypot hetical, I'mnot certain about the cost, so if it's
a di sproportionate share, I'mnot certain. They
certainly would have, you know, would have to deal wth
t hat added cost, but a disproportionate share, |I'm not

sure | can characterize it that way.

Q Ckay. That's -- that's fair. | wasn't trying
to give you a |l oaded termin there.

A No, right. | just don't have the nunbers in
front of me to nake that determ nation.

Q That's fair. Let nme say it a little bit
differently.

Are you -- is it fair to say that what you're
saying in subsection 3a and b is that the ability to
participate in the quota program gives the producers an
opportunity to help offset sonme of the increasing
chal l enges that they face under the current narket
condi ti ons, | abor,

such as increasing feed, ener gy,
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wat er costs, cash flow needs, and costs, overall costs
of operations?

A Yes.

Q Ckay.

JUDGE CLIFTON: M. Hatamya -- Hatamya, wll
you pl ease define for ne "ability" as used in that
st at enent .

THE WTNESS: M. Hancock's --

JUDGE CLIFTON: "Ability to participate." Are
you tal ki ng about participation or are you talking about
an ability to participate? And if you're tal king about
ability, how do you define it?

THE WTNESS: That's a very good questi on,

Your Honor. | would define it as quota ownership or the
potential to own quota. Because, again, as you | ook at

my characterization, this is based upon quota ownership

and investnent in that quota.

BY MS. HANCOCK:

Q Thank you for that clarification
And just to be clear, so when you -- when
say ability to participate, I'm-- you're also talking

about non-quota hol ders that have the opportunity to

pur chase or acquire quote -- quota, correct?
A That's correct, yes.
Q So even if they're not a quota hol der today,
2400
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just having the ability to purchase that quota is what
gi ves them an advantage to address sonme of the increased
pressures in -- in the market today?

A If in fact they can buy the quota at sone
future date, that's right.

Q And then the corollary to that would be true
as well, that if they could not purchase that additional
quota but if the quota systemrenained in place, they
woul dn't have that opportunity to neet sonme of those
ri sing needs?

A That's correct. To sonme extent, again, based
upon the different factors we just tal ked about before,
| don't have it all in front of ne, but absolutely that
woul d be part of that outcone.

Q | want to turn to page 13 of Exhibit 54, your
statenent. And |I'm under subsect -- subsection C now,

t he "Econom c Value of Quota to the Dairy Farner and the
Dairy Industry.” And in there you stated, "I have
cal cul ated the total econonic value of quota by county

and area and the entire state as follows," and then you

go on to have your Table IV chart. Do you see where |I'm

at ?

A Yes.

Q Ckay. Would you agree with ne that there
are -- there are values of quota that you cannot
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quantify?

A Val ues of quota that you can't quantify. |
woul d potentially agree to that, that's right, in terns
of the value -- can you -- can you quantify the val ue
that quota brings to a farmer in its leverage with
| ending institutions? Can you quantify that value in
its ability to -- to pay for inputs later on? That's a
very good question. No, you don't quantify it
conpletely there, that's right.

Q So in addition to the values that you' ve
cal cul ated, you would agree that there are additiona
val ues that you cannot add into your chart here?

A That's right, they may not be intangible
val ues, that's exactly right.

Q And then on page 14, |'ve noved over now,
you -- you have a concludi ng sentence that says, "By any
measure, this is a substantial financial investnent nmade

by California dairy farners,"” and there was sone

di scussi on about what investnment was actually nade.
Wul d you agree with nme that when quota was initially
assigned to -- to producers, that it was assigned based

on their historical production of Cass | mlk or

their -- let nme say that differently -- it was assi gned
based on their historical sales of -- of Cass | mlk?
A. | believe that's correct.
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Q Ckay. So would you agree that there -- |
t hought you sai d sonet hi ng.

Wul d you agree that there was an invest nment
in their businesses back in the, let's say the 1960 to
1967 time period in which those producers had to create
markets for their Class | mlk, create relationships,
create quality prograns that allowed themto put in
pl ace their historical nunbers that was then used to
assign that quota?

A | believe that's also true.

Q And then the same would be true if exenpt
quota was assi gned based on their historical production
and sales of Cass | mlk, that that would be an
investnment in their quota programthat was recogni zed by
t he assi gnnent of their quota nunbers?

A | would al so presune that would be true, yes.

Q Wul d you agree, then, if there were
restrictions for the exenpt quota holders on the fact
that they could not transfer the exenpt quota w thout it
bei ng converted into regul ar quota, that that would be
an additional cost on themas -- as -- or an additional
I nvestment that was required on those exenpt holders in
order to preserve that exenption?

A | believe that's a good characterization, yes.

Ckay. If you can turn to page 20 of your
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report, Exhibit 54, and |'m under subsection B where
you're tal king about if a Federal M|k Marketing O der
were put in place in -- in California, it's in your
concl udi ng comments that you submt your follow ng
observations on the potential inpact of this changing
the quota program Under subsection 1 there, you state,
"To the extent that the Federal” -- or let ne say that
different. "To the extent that the FMMO mai ntains the
current quota system and recogni zes its full value as

di rected by Congressional | anguage, dairy quota
ownershi p continues to have the sane significant and
positive role in the California dairy farmeconony." Do
you see that?

A Yes.

MR. ENGLI SH: Qbjection. Just to be keep the
record clear, sane objection.

JUDGE CLIFTON: Yes. The objection is noted,
M. English. Thank you.

MR. ENG.I SH: Thank you.
BY MS. HANCOCK:

Q Wul d you agree with nme that exenpt quota
havi ng an investnent characteristic and a val ue
characteristic above and beyond that of regul ar quota,

t hat your conclusion that you draw here woul d equal |y

apply to the exenpt quota as well?
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A | believe that's -- would be true, yes.
Q And if we turn to page 21, subsection 2 there

at the top of the page, "Any tinkering with the quota

terms" -- | think that's a first tine |I've ever said
that into a record before, by the way -- "Any tinkering
with the quota terns will create regulatory uncertainty
which wll dimnish the econom c val ue of quota, thereby

erodi ng the invaluable financial investnents that dairy
farnmers across the state have previously nmade."” Do you
see that?

A Yes, | do.

Q Wul d you agree with nme that with the
i nvest mrent and the value for exenpt quota, that this
concl usion woul d equally apply to any tinkering with the
exenpt quota as well ?

A | believe it woul d.

Q Ckay. And then the sane for nunber 3 there
where you tal k about threatening the val ue of quota or
directly -- directly dimnishing its val ue woul d
materially be disruptive to the individual quota hol ders
and the producer side of the industry nore broadly,
woul d you agree that that conclusion would equally apply
to exenpt quota holders as well?

A Yes, | believe that's true.

Q Ckay. So if turn it page 23 of your report,
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Exhi bit 54, under section B there, "The Cooperative's
Proposal fully honors authorizing Congressional
| egislation to recogni ze quota val ue. ™

MR ENG.ISH. | have to get up and make --
repeat my objection, Your Honor, so it's not waived.

JUDGE CLI FTON: Thank you, M. English.

He coul d have a standi ng objection, but I
actually think it's nore useful if he interjects at the
point in the record where the objectionable | anguage is
found, so | appreciate it.

MR, ENGLISH. And | appreciate the offer
standing, but | think given the nature of ny significant
concerns about this being anywhere in the statenent, |'m
going to make it every single tine.

JUDGE CLI FTON: But to the extent he may have
m ssed one --

MR, ENCGLISH: It stands.

JUDGE CLIFTON: He's entitled to a standing
obj ecti on.

MR, ENGLI SH: |' m st andi ng.

MR, HANCOCK: | would Iike the sane concession
made if |'ve m ssed an objection somewhere al ong the
way .

BY MS. HANCOCK:

Q So with M. English's objection, |I'munder
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subsection B there on page 23 of Exhibit 54.

A Yes.

Q Wul d you agree with ne, then, in the -- the
sane justifications that are used to concl ude that the
Cooperative's proposal that the quota program be |eft
enact wi thout significant nodifications and continue to
be adm ni stered by the CDFA through a nenorandum of
under st andi ng, the sane conclusion would, then, apply to
t he exenpt quota as well?

A | believe that would be so.

Q kay. And then under the | ast paragraph you
mention nmaintaining the status quo in the California
dairy quota program Same question, that that woul d,
again, apply to the preserving of the status quo of the
exenpt quota programas wel |l ?

A That - -

MR. ENG.I SH: And, again, naintaining that
gquote in mddle in the phrase that we object as being
i ncl uded, Your Honor, so we object.
JUDGE CLI FTON: Thank you. Your objection is
not ed.
THE W TNESS: That woul d be yes.
BY MS. HANCOCK:
Q kay. And then lastly on the | ast page, 24,

of your report, Exhibit 54, your final conclusions and
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recomendations with respect to "quota ownership as an
i nvaluable, liquid asset that is a |long-termfinanci al
investnment in the viability of the California dairy

i ndustry,"” would you agree with ne that that would
equally apply to the exenpt quota treatnent as well?

A Yes.

Q Thank you. | have no further questions.

JUDGE CLI FTON: Thank you, M. Hancock.
Because it is one mnute to 5:00, |I'm hoping
there's no nore cross-exam nation. Am| correct?
There's no nore cross-exam nation.
Ah, M. Francis.
CROSS- EXAM NATI ON
BY MR FRANC S:

Q WIl -- WIIl Francis, USDA.

Hopefully this wll be quick, but I want to
clarify Exhibit 55.

A Yes, sir.

Q And Dr. Schiek tried to walk through an
exanple, and | think the math is going to be pretty
sinple, sol -- 1 want to followp on that, and
hopefully it won't take | ong.

So your exanple shows four farners that are
opting out of the quota pool, but he wanted to know

what's the inpact if those four farners despite it nmay
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not be rational

you take that $40 and put

economcally re

A. Yes.
Q -- the green box?
A Yes.

Q You keep $100. And t

change, | believe?

main in the pool. So if

it back into the quota pool --

he quota paynents don't

A | believe they stay all the tine, that's

correct, the fol

ks with quot a.

Q So you end up with $100 m nus $7.24, or you

can just add the $40 to the 52.767?

A That's what | was try

wasn't able to get --

ing to do quickly, and |

Q And you get $92.76, and because nmde it easy

for us, you've got ten participants --

A Ten di vided by ten.

Q -- in the pool.

A Ri ght .

Q So the resulting per

be nine doll ars

27.6 cents?

A That's correct.

Q Ckay. And then we ca
mat h?

A Ri ght .

Ckay.

hundr edwei ght price woul d

n foll ow through the

That's all | have. Thank you.
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JUDGE CLI FTON: No wonder he gets paid the big
bucks. Thank you, M. Francis. That's hel pful.

THE WTNESS: | thought she was talking to
you.

JUDGE CLIFTON: No, | net M. Francis.

All right. M. diver Thonpson, do you have
any redirect?

M5. CLI VER THOMPSON: No, | do not.

JUDGE CLIFTON: He did all right by hinself,
didn't he, M. Hatam ya.

M. Hatamya, | thank you so nmuch. You've
practical -- practically been roasted in this w tness
seat, and this is the first tine |'ve had the
opportunity to neet you, and it's been a pl easure.

THE W TNESS: Your Honor, thank you very much.
It's been ny pleasure as well. Thank you.

JUDGE CLIFTON:  You may step down.

Al right. | will see you all in the
| ndependence Room

MS. MAY:  Yes.

JUDGE CLI FTON: | ndependence Room t onorrow
norning. You can cone as early as 8:00. W'Ill go on
record at 9:00. W now go off record.

(Wher eupon the proceedi ngs recessed

at 5:01 p.m)
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State of California )

County of Fresno )

I, SHELLY A. DAVIS, a Certified Shorthand

Reporter of the State of California, do hereby certify
thét the within transcript contains a full, true, and
accurate record of the proceedings had in the matter and
on the date as stated on the first page hereof, and that
the said proceedings were taken in shorthand by myself,
a Certified Shorthand Reporter, and under my direction
transcribed into the foregoing typewritten transcript.

on Othe

IN WITNESS WHEREOF, I have subscribed my name

/@? , 2015,

SHELLY A.//DAVIS, C.S.R. 8947, RPR
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