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P-ROCE-EDI-NGS
8:02 a. m

JUDGE GUTHRI DGE: On the record,
pl ease. The continuation into the rul e-naking
heari ng on the marketing order for pecans is back
in session on July 24, 2015, in Dallas. | see
Counsel are present, or will be present shortly,
if we can go ahead and proceed, M. Davis, M.
Qui r os.

MR, DAVIS: Yes, Your Honor, we'll
proceed. The Proponent will call, as its first
Wi t ness, Dr. Stephen Norman.

VHEREUPCN,
STEPHEN NORVAN
was called as a witness by Counsel for the
Proponent and, having been first duly sworn,
assuned the witness stand, was exam ned and
testified as foll ows:
DI RECT EXAM NATI ON

BY MR DAV S:

Q Good norning, Dr. Stephen -- excuse

me, Dr. Norman. Good norning. How are you
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doi ng?

A Good.

Q Good. Wul d you pl ease state your
nane and spell it for the record?

A |"'mDr. Stephen Norman, and it's

S-T-E-P-HE-N, Norman, N-OR-M A-N. My fat her
was a doctor, also. W actually becanme Dr. Tom
and Dr. Steve, so you're not far off there.

Q Dr. Norman, | was commenting to
sonebody this norning that | don't think I've
ever had any matter, regardl ess of how
sophi sticated or conplicated it was, that has as
many doctors involved, Ph.Ds. and the |ike, but I
bel i eve you are our first nedical doctor. You
are a nedical doctor, is that correct?

A That's right. I'mpart tinme. | stil
practice nmedicine part time and practice pecans
part tine.

Q Do you have before you Exhibit 1 to
t hese proceedings? Yes, and then Exhibit 23,
whi ch is Executive Summary of the Econom c

Anal ysis, by Dr. Pal ma?
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A Yes.
Q Have you revi ewed both of those

document s?

A Yes.
Q Just keep them asi de for reference,
perhaps. | also understand you have prepared a

witten statenment you would |ike to deliver?

A Yes, | have.
Q Wul d you pl ease do that?
A My nane is Dr. Stephen Norman. | live

in Alexandria, Louisiana. M famly owns Rosalie
Pecans, which is a pecan farm|l ocated about five
m |l es south of Al exandria, Louisiana. |In 1973,
ny parents, Dr. and Ms. Tom Norman, purchased
Rosalie Plantation, and in 1988, we planted 100
acres of pecans.

W have over 1,400 pecan trees
currently in production. On our farmwe grow,
al nost exclusively, inproved pecan varieties,
Caddos, Ki owas and Summers are our three nain
varieties, and a few native pecans that we really

don't use commercially. | have attached a copy
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of my curriculumyvitae.

W are classified as a small pecan
grower, under the Small Business Adm nistration
definitions, with less than $750,000 in gross
pecan revenues. W need better prices for our
pecan crop and greater price stability. In
recent years, we have seen wide variation in the
prices we have received for our pecan crop. Such
wi de variation in pricing makes it extrenely
difficult to plan for the future operation of our
farm \While prices for pecans go up and down
dramatically fromyear to year, our costs of
production have steadily increased. The cost of
fertilizer, insecticides and equi pnent have all
i ncreased in recent years, regardl ess of the
price | received for our crop.

Further, the | ack of accurate narket
i nformation on the anticipated size of the pecan
crop in any given year also makes it difficult
for us to negotiate a fair price for our crop and
to make reasonabl e busi ness deci si ons about

i nvestnments in our farm Better prices,

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

i ncreased price stability and nore accurate
mar ket i nformation would greatly benefit our
small fam |y operation. | think our farm and
the industry, would also benefit in the future
from grade, size, quality, packaging, shipping
protocol s and other handling requirenents as we
conpete with other tree nuts for shelf space and
consuner attention.

| understand that under the proposed
order, only growers with nore than 30 acres of
pecans, or nore than 50,000 pounds of average
production per year over the |ast four years,
will be allowed to vote on the proposed order.
In nmy opinion, this threshold is reasonable
because a grower that does not neet this
threshold is not really a comrercial grower. Any
grower that is smaller than the proposed
threshold could not justify the costs inherent in
such a small production. | have al so revi ewed
t he econom ¢ anal ysis sumary prepared by Dr.
Marco Pal ma, specifically the projected average

price increase from pronotion of 6.3 cents per
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i nshel | pound versus the average 2.5 cent per
i nshell pound cost. Overall --
(Si nul t aneous speaki ng.)

Q Dr. Norman, is that Exhibit 23 that
you have before there, is that the Econom c
Anal ysis you're referring to?

A Yes, that is Exhibit 23.

Q Thank you.

A Overall, | amaware of the costs that
t he proposed federal marketing order nay inpose
on ny farm and | do not believe these costs are
undul y burdensone. Further, | believe that the
benefits of the federal marketing order to our
farmw || greatly outwei gh any costs associ ated
with it. | believe |I have been inforned about
t he process of securing a federal marketing order
and have been given an opportunity to participate
in this process. | amcurrently the president of
t he Loui si ana Pecan G- owers Association. | have
been aut horized by the Board of the Louisiana
Pecan Growers Association to testify onits

behal f in support of the federal narketing order
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for pecans, and | have witten a letter on behalf
of Loui siana Pecan G owers Association to the
Secretary of Agriculture in support of the
proposed federal marketing order for pecans.
|"malso testifying in ny individua
capacity in support of the federal marketing
order for pecans. |In conclusion, |I fully support
t he proposed federal marketing order for pecans
and encourage the Secretary to inplenent the
order, as proposed by the Anerican Pecan Board.
| would be happy to answer any questi ons.

Q Dr. Norman, is the letter fromthe
Loui si ana Pecan Growers Association attached to
your witten statenent?

A Yes, it is.

MR, DAVIS: Your Honor, we tender

Exhi bit 56.

JUDGE GUTHRI DGE: Any objection from
USDA?

M5. CHI LUKURI: No objection, Your
Honor. | would note that the resunme contains

sone references to spouse nanes and birthdate and

Neal R. Gross and Co., Inc.
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the like, and we'll redact those before it's put
onto the website. To the extent that you have
future exhibits that have that information, if
you could renove that, and if not, we'll do that
on our end.

MR. DAVIS: Thank you. W shoul d have
caught that, actually.

M5. CHI LUKURI: No problem

(Si nul t aneous speaki ng.)

MR. DAVIS: W have agreenment with
USDA counsel that they're going to redact any
potentially confidential information from
resunmes, and if necessary, we will note on the
record which of the exhibits that have al ready
been admtted have been so nodifi ed.

M5. CHI LUKURI : Agreed.

MR DAVIS: M. Hill and | discussed
that. |If | could, if you would get that letter
in front of you --

JUDGE GUTHRIDGE: | haven't admtted
it yet.

MR DAVIS: Ch, |I'msorry.
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JUDGE GQUTHRI DGE: Is there any
obj ection fromthe audi ence? Hearing no
objection, Exhibit 56 is adnmitted.

(Wher eupon, the above-referred to
docunent was received into evidence as Exhibit
56.)

BY MR DAVI S:

Q Dr. Norman, |'mputting that letter up
on the overhead projector. Either fromthe
overhead or fromthe copy you have in front of
you, would you please read that into the record?

A Yes, this letter is addressed to the
Honor abl e Tom Vil sack, Secretary of Agriculture.
Dear Secretary Vil sack, the Board of the
Loui si ana Pecan Growers Associ ation, at a recent
nmeeti ng, voted unani nously to support the federal
mar keti ng order for pecans currently being
promul gated by the Anerican Pecan Board.

Qur industry faces issues of price and
supply instability in the market. This situation
inhibits our effort to provide a consi stent

gual ity supply of pecans to donestic consuners at
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a price that supports a profitable return to
producers and processors. W believe that a
federal marketing order will contribute to a nore
stabl e market environnent that is favorable to
growers, buyers, shellers and consuners. The
Loui si ana Pecan Growers Associ ati on goes on
record in favor of the order and greatly

appreci ates your support.

Q Si gnhed by?

A Respectfully submtted and signed by
me, as president of the Louisiana Pecan G owers
Associ ati on.

Q Dr. Nornman, approxinmately how many
menbers does the Louisiana Pecan G owers
Associ ati on have?

A We have about 150 nenbers.

Q W have no further questions at this
tinme, Your Honor.

JUDGE GUTHRI DGE: Are there any
guestions from USDA?

CROSS EXAM NATI ON

BY Ms. SCHVAEDI CK:

Neal R. Gross and Co., Inc.
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Q Mel i ssa Schnmedi ck, USDA. Good
norning, Dr. Norman. Thank you for your
testinony. You nentioned that you are the
current president of the Louisiana Pecan G owers
Association, is that correct?

A Yes.

Q Coul d you tell ne about the activities
of that association? Wat types of things do you
provi de for your constituents?

A W provide primarily education and
training. One of our main goals is to support
research in the field of pecan science.

Q What type of research are you
currently | ooking at?

A W don't actually do the research, but
we try to support our pecan scientists. W have,
for exanple, pecan scientists at the LSU ag
center pecan research station in Shreveport,
Louisiana. W try to provide support to these
guys.

Q LSU, could you define that for the

record?

Neal R. Gross and Co., Inc.
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A LSU, Louisiana State University ag
center is their agricultural section, | guess.
Q Thank you. You nentioned that you

have roughly 100 nenbers, is that correct?

A W have 100 acres in production. W
have about 1,400 trees.

Q I"'mreferring to the nenbership of the

associ ati on.

A Ch, |I'msorry.

Q That' s okay.

A 150 menbers.

Q Oh, I'msorry. kay, 150 nenbers.

You're our first witness from Loui siana, so could
you tell us about Louisiana and pecans, just an
overvi ew of --

A Loui siana is one of the states where
there are a lot of native pecans. It's a very
i mportant part of our crop is the native
production. But there are a |ot of inproved
pecans, as well. Most of our growers are snall.
" mnot sure that we have any growers that woul d

gual i fy under the Smal | Busi ness Adm nistration's

Neal R. Gross and Co., Inc.
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gui delines as being a | arge business. |'m not
sure that there would be any.

Most are small. Mst of our nenbers
are not doing this full time. 1In fact, | would
guess that about half of our nenbers would fall
under the 30-acre distinction, as well. W're
primarily small growers. A lot of people that do
it on the side, do it part tine, and really few
that depend on it for their sole source of
i ncone.

Q You nentioned the 30-acre definition,
which is part of the proposed nmarketing order
program -- 30-acre definition for grower, that
is. You said roughly half would not even qualify
under that definition?

A That's ny guess, really. W don't
collect that information. W really make no
di stinction between our nenbers between | arge and
small. W encourage anyone with an interest in
pecans to be a nmenber. Just ny personal
observation, | would predict that probably about

hal f would fall under that |evel.

Neal R. Gross and Co., Inc.

16

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Q Is there, in your opinion, a genera
awar eness of the proposal anong your nenbers?

A Yes, there is. W've nade an effort
to informas nmany as possible. A lot of that has
been through the efforts of the Anmerican Pecan
Board in actually comng to our neetings. M ke
Adans, who has testified earlier, has cone to
several of our neetings, both our annual
conventions and our smaller educational sem nars
and, over the past couple of years, has conme and
spoken to our group about this. | actually
produce a newsl etter about six tines a year for
t he Loui si ana Pecan G- owers Association. | have
witten at | east one article about it for that.
|"ve sent notices about these hearings to our
menbers. | would say that alnost all of our
menbers al so subscribe to the Pecan South
magazi ne. We had earlier testinony about the
efforts of Pecan South magazine and their efforts
to educate everybody on the proposal. | think
all of our nenbers are probably famliar with

this.

Neal R. Gross and Co., Inc.
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Q Thank you. |In your experience, have
you had any nenbers of your association raise any
concerns about whether or not they will be
eligible to vote under the proposed progranf

A Qccasionally. In fact, | have -- at
one of our neetings down in south Loui siana,
whi ch you may be aware is culturally a very
di stinct part of our country, we were having a
di scussion. M ke Adans had cone and given his
tal k, and we were having a general discussion
about it. One or two of the small growers said,
"Why are we even tal king about this? W're not
bi g enough to vote on this." One of the fell ows
said, "My friend, think about it. A rising tide
floats all boats.” | really liked that a |ot,
and | tucked it into nmy notes fromthat neeting.
| think that's a comon conception, really, is
t hat these people believe that no natter how
smal|l they are, this federal nmarketing order wll
have a benefit for them as well, whether they
are large enough to vote on it or not. They

really feel like it's going to be a benefit.
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Q Thank you. You nentioned that the
pecan trees down in Louisiana are predom nantly
native, is that correct?

A | "' mnot sure of the nunbers, but |
think that we probably have nore native pecans
t han i nproved.

Q Can you tal k briefly about the grow ng
environnment in Louisiana? Is it simlar to
Texas, for exanple?

A It's simlar to east Texas.
Louisiana's a pretty wet state. One of our
bi ggest problens with pecan production is
fighting things |ike fungal diseases. It
requires a lot of input into the orchard. That's
one of the big expenses that we have. M orchard
is not irrigated, and | really don't feel that
|"ve suffered. | probably could squeeze a little
nore production out of it by irrigating, but even
during sonme of the years that we've called
drought years, we've managed to produce crops.

In general, | think we have, | guess, nore water

t han nost people. The native trees are kind of

Neal R. Gross and Co., Inc.
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everywhere, just as you' d expect. If you find a
little patch of woods, likely there are going to
be a lot of native pecans in it. A lot of row
crop farners, |like soybean farners and cotton
farmers -- a lot of these people have pecan trees
around the edges of their fields.

Pecan trees just tend to grow up in a

fence row, where it doesn't get nowed, for

exanple. So they will actually -- a lot of the
production is like that. |It's sort of
accidental. They will make a contract with a

smal | picker, someone who does not hi ng but
harvest pecans in the fall, and they' Il cone
every year and harvest around the edges of the
soybean field and harvest the native pecans, and
t hen take them and sell them and have sone sort
of a share arrangenent with the owner of the
property. That's a very common arrangenent in
much of Loui si ana.

Q Thank you. Are you famliar with the
definition of regions under the proposed progranf

We have themreferred to as the Western, Centra

Neal R. Gross and Co., Inc.
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and Eastern regions.

A Yes.

Q Based on your experience with the
di fferent producing types of environnents
t hroughout the production area, are you
confortable with the definition of regions and
where you fall in those regions?

A Yes, | am | feel like they really
describe three fairly distinct areas in the
production, in that the Central area has nost of
the states that have a lot of natives. That's
one of the big distinctions, | think.

Then the farther east you go, to the

Eastern region, |ike Georgia, alnost exclusively
i nproved pecans, | guess, and big farns that do a
| ot of intensive managenent, |ike the hedgi ng

t hat was described. Then the Western is
conpletely -- their climate is different, and
their cultural techniques are vastly different
fromours, and they have al nbst no natives. |
think that it makes a | ot of sense the way it's

been divi ded up.
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Q Thank you. Thank you for your
testinmony. | have no further questions.

JUDGE GUTHRI DGE: Any nore questions

f rom USDA?
BY MR HI NVAN:
Q Don H nman, USDA. Good norning, Dr.
Nor man.
A Good nor ni ng.
Q Wanted to get sone additional details

about your views on the benefits of the order.
One of the authorities that the order would grant
s 986.69, authorities regarding the handling.
You had nentioned your support for the size, the
guality, and packagi ng authorities. |If size,
gual ity and packagi ng standards were established,
how do you think that would benefit the Loui siana
pecan i ndustry?

A |"mparticularly interested in that

part of it. Even though I'ma small grower, |

gualify as a handler, | believe, because | take a
substantial part of ny crop and | shell it mnyself
and package it and sell it nmail order. | have

Neal R. Gross and Co., Inc.
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Internet sales and direct mail sales. Alnost all
of our packagi ng has been devel oped by us over
the past 15 years. Wthout any standards, |

of ten wonder should | be doing this better? |
woul d wel cone guidelines, | think, that would
tell me this is really the best way to do this.
This is what you ought to do. Through our market
research, we know that this presents better to
the custoners and so forth. | think just on a
very personal basis, | think it would be hel pful
tome. Also, | think, for the industry as a
whole, this will help elevate pecans in the eyes
of the consunmers, which is sonething that we

real ly need.

W have such a wonderful product. One
of the biggest problens is that there's no
standardi zation of howit's presented to the
public and really very little awareness, | think
of all of the health benefits of pecans and that
sort of thing. Il've drifted alittle bit off
topic there, but did | answer your question?

Q Yes, that's very hel pful and it

Neal R. Gross and Co., Inc.
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provi ded additional insights into your business,
whi ch | eads nme to ask anot her question on that:

So you sell some through other channel s?

A That's not an answer | can answer wth
just a few words, either. | actually have an
arrangenent. | have another grower who -- we

have sort of a sharecroppi ng arrangenent, where
he actually provides the input into ny orchard,
and he does the harvesting on a shares basis. He
takes the larger part of the crop and he really

sells it inshell to accunul ators and that sort of

thing. M share, then, | take and shell and sell
retail. | really pretty much sell all of ny
share retail. Sonmetimes | will also buy alittle

bit of his pecans to use in ny retail business.
| like to only sell my own pecans, or what we
call Rosalie pecans, but if | have to buy those
fromthe man who harvests them they're still
Rosal i e pecans. Yes, ny part of the crop is
really all sold that way.

Q Thank you. You nentioned that market

i nformation. Can you explain your views on how

Neal R. Gross and Co., Inc.
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t hat woul d benefit the industry?

A It's just a nystery right now It's
just a nystery. You really would be anused, |
think, if you could attend -- one of the things
that | -- I'msorry, let ne back up just alittle

bit. One of ny roles in the pecan business that
| think doesn't show up on ny resune is that for
the past ten years, | have been the convention
chairman first for Pecan Producers of Loui si ana,
and then for the Louisiana Pecan G owers
Association. It also neans that |'ve been the
convention chairman for all eight of the annual
tristate pecan neetings which we've had. The
tristate pecan neeting is a conbined effort
bet ween t he Arkansas Pecan Growers Associ ati on,
t he Loui si ana Pecan Growers Associ ati on, and the
M ssi ssi ppi Pecan Growers Associ ation.

For the past eight years, we've had
our annual neeting together. Arkansas and
M ssi ssi ppi groups are small and a little bit
poorly organi zed, and they just can't quite put

t oget her their own annual convention, so we've
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joined forces on that. W generally have the
meeting in M ssissippi one year and Loui siana the
next, and Arkansas is sort of the stepchild.

The final event of our convention
every year is very much | ooked forward to by al
of the nmenbers, and actually al so draws peopl e
fromother states to cone -- sonme people just
cone for our final event, which is -- we call it
the Ben Littl epage Pecan Prognostication. You
may have heard that word. | think nmy brother
i nvented that word. Ben Littlepage is an elderly
menber of our organi zation. He's been grow ng
pecans for |longer than |I've been alive, |I'msure.
He has a I ot of contacts all over the
pecan-growi ng region. He's a big talker and a
big listener and quite a character. He has this
event. It's, like |I say, our culmnating event.
He stands at the front of the crowd and he asks
-- we go down the line. He starts with Al abams,
| guess, and he says, "Is anybody here from
Al abama?"

Sonebody' Il say, "No, but I'mfrom
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M ssi ssi ppi, and | kind of know what's going on
over in Alabama." He'll say, "Wat do you think
about the crop?" They'll say, "Wll, | drove

t hrough the northern part, and it was pretty

good, but in the south, they're kind of having

sonme scab issues. | think they've got a little
bit of a small crop this year." So Ben'll| say,
“I"'mgoing to put down 2 mllion pounds for

t hem "

Then we go to the next state, which is
probably Arkansas. W go through all the states
like that. That's the way the pecan
prognostication works. At the end this year,
think he cane up with 283 mllion pounds. |
think you can see there's a |lot of roomfor
i naccuracy there. |It's pretty nuch the sumof a
| ot of guesses. As a result, no one really has a
real clue as to what's going to happen. There
are bets made, and there are contracts nade on
t hose nunbers. Really, the veracity of them
cannot be established. | asked soneone recently,

"Whuldn't it be interesting to go back and | ook
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at Ben's nunbers and conpare themto really what
the final crop was?"

The answer is, "That wouldn't do any
good because we don't really have any real data
on the final crop.”" There's a |ot of pecans that
don't get counted. W'd be conparing apples to
oranges or, | don't know, whatever. |t just
woul dn't even nmake any sense to try to see if he
was right because there's nothing to judge it by.
As a result, the prices are so far -- they're
just up inthe air. | can't tell you right now
what the prices are going to be this fall.

People ask nme that. | don't have a
clue. | think if we could have better data and
could know really what's going to be in the crop
and know really what was in |last year's crop and
know what was used and what was not used, then |

think the decisions that could be nade woul d make

so much nore sense. |'m probably not the best
one to answer that question. | think the people
| i ke some of the other -- Ms. Watts that

testified knows a | ot nore about the kind of
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contracts that you have to nake going forward and
all that. [|I'ma pretty little guy in all this,
but I do have a | ot of experience in watching
t hose nunbers get nade, and | can tell you that
they're pretty much grabbed out of the air.
Q W greatly appreciate the richness of

your response and thank you. No further
guesti ons.

JUDGE GQUTHRI DGE: Are there any nore
USDA questions?

BY MS. VARELA:

Q Good norning, Jen Varela, USDA. You

piqued ny interest a little when you nentioned
t he arrangenent that you have on your particul ar
farm |If you don't mind informng ne -- teaching
me sone new things this norning, if you could
| ook at the definition of grower, which is
Section 986. 16.

MR. H NVAN: Do you happen to know
t hat section nunber?

M5. VARELA: .16. |It's up there on

the screen, if that's easier to read.
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BY Ms. VARELA:

Q I f you could, Dr. Norman, just take a
| ook at that. 1'd |ike to know your i npression
of who would qualify as the grower in a situation
| i ke yours.

A That is interesting. | took a | ook at
all this when it first cane out with those
guestions in mnd. | think if you |look at A,
"Grower is synonynmous with producer. It neans
any person engaged within the production area in
a proprietary capacity in the production of
pecans if such person, A owns an orchard and
harvests its pecans for sale, even if a custom
harvester is used." | think under that Part A, |
really qualify as a grower because | own an
orchard, and | use someone to harvest ny pecans.
| think I would fit there.

Bis a |lessee of a pecan orchard and
has the right to sell the harvest. | think that
the fellow | have the contract with to nanage ny
pecans fits under that one. So in a sense, |

think that he and | are both growers. You m ght
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just say that proportionately, I'ma snaller
grower than he is because of our arrangenent,
that he has a |l arger portion of the crop.

Q Wul d you characterize that
arrangenent as a partnership?

A Yes, | think it's considered a
partnership. W have a contract. Sharecropping
is a very old, traditional neans of --
arrangenent in farmng, as |I'msure you know.
It's nothing unusual at all

Q Wul d you say that it's pretty
preval ent in your area, or in the State of

Loui si ana?

A | think there are just a | ot of
different arrangenents. | don't know how conmmon
ny arrangenent is. | know, for exanple, the

fellow that | have a contract with also has a
contract with another owner. Theirs is alittle
bit different because they don't do any retail,
so they sinply split the crop and each sell their
portions. That's another person. |'msure there

are others, but it's one of many types of
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arrangenents.
Q Thank you very much. That was very
i1l um nating.
BY Ms. SCHMAEDI CK:
Q Mel i ssa Schnmedi ck, USDA. Dr. Nornan,
you nentioned this tristate conference that you

are a part of. One of the states that

participate, | believe, is Mssissippi, is that
correct?

A Yes.

Q "mnot sure if we'll have any

Wi t nesses from M ssissippi, so |'mwondering if
you woul d be confortable telling us what you know
about M ssissippi and the pecan industry or the
growi ng environnent in M ssissippi?

A | know a little bit just from nmaking
friends with these people at neetings and
whatnot. | think it's very simlar to Louisiana.
Again, they're sort of a mrror imge of
Loui si ana, being we straddl e both sides of the
M ssissippi River. It's the Mssissippi River

Val l ey that has the native pecans. Lots and lots
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of natives in M ssissippi.

| do think when they were naking the
di stinction between the Eastern, Central and
Western areas that we tal ked about earlier, |
think there was sone concern over which zone to
put Mssissippi in. | believe they did end up in
the Central region. That nmakes the npbst sense to
me. They are nuch nore culturally simlar, |

think, to Louisiana than to Al abama, for exanple,

on the other side of them | think their
practices are probably simlar. | think they
have nostly small, part-tine growers, very few

real |arge farns.

Q Thank you. At these tristate
conventions, was the proposed program di scussed
at all?

A Oh, yes. These neetings -- once
again, M ke Adans started comng -- as soon as
this Arerican Pecan Board was forned, M ke Adans
started comng to give us talks. He's really
hel ped illumnate all of this for us at those

nmeet i ngs.
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Q | realize that you are not from
M ssi ssi ppi or not part of an organization that
is based in M ssissippi, but in your opinion,
woul d you say that there's a general acceptance
of the proposed definition of grower that

determ nes who would be eligible to vote? |Is

that wi dely understood in M ssissippi, in your
opi ni on?
A I"mnot sure I'mreally qualified to

answer that, but | know that the people that
attended our tristate neetings from M ssi ssi ppi,
in general, seened to be of the sanme m ndset as

t he Loui si ana people and were really in agreenent
and in favor of the order. |'mnot sure that we
really ever -- | discussed with any of themthe
actual point of whether they would be eligible to

vote or anything, but the ones that |'ve tal ked

to are all in favor of the federal marketing
or der.

Q Thank you. Yesterday we had testinony
fromM. Dan York. | believe he's from Arkansas.

| believe at one point in his testinony he said
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that the bids for native pecans are bel ow the
cost of production oftentimes. Can you speak to
t hat experience in Louisiana?

A No because | don't really have any
per sonal experience in production costs for
natives. Let ne back up, | guess a little bit.
We have sone natives on our farm sone that are
very large and occasionally produce a | ot of
pecans. But nost years, we don't even consider
it profitable to go pick the pecans, even though
we' ve not put any other production into the
pecan. Just the sinple act of picking the pecans
we consider to be too nuch effort for what the
price is. That's me. Most of the native
production in Louisiana, | think, is sinply
picked. | think there are very few people in
Loui si ana that spray natives or fertilize
natives. | think in general, people tend to put
very little input into the natives, but even the
cost of just the harvesting is considered by many
to be, sone years, just breaking even. Just by

the effort of the diesel spent and the nman hours
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spent picking the pecans is not worth it for the
price that they're getting.

Q Thank you. |f the proposed marketing
order had the anticipated benefit of increasing
prices, both for native and inproved pecans, do
you think that woul d have an inpact on the
current mndset towards whether or not it's
profitable to pick those natives?

A | really do. | think if we only see
the very conservative rise in value that was
predicted in Exhibit 23, it mght not nake very
much difference, but |I think that there probably
will be nore benefit fromthe nmarketing order.
For exanple, | think that a portion of the
efforts by the American Pecan Council coul d be,
and probably will be, spent specifically
researchi ng what can be done to inprove the
mar ketability of native pecans. | think that
coul d make a huge difference. These pecans are
really very wonderful, but they're very tricky.
They're hard to deal with. They're very hard to

track. They're hard to pick out. |It's hard to
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separate the neat fromthe wood. But it's a
wonder ful , wonderful nut, really.

| think nost people agree it has a
hi gher oil content than the inproved pecans.
There are going to be sonme real good uses for the
native pecans that | think will really elevate
them but we have to research that and spend sone
noney and tinme marketing that. | think that in
the long run, the benefits fromthe federal
mar keting order, the relative benefits may be
even bigger for the natives than for the inproved
pecans.

Q Thank you. | have no further
guesti ons.

JUDGE GQUTHRI DGE: Are there any nore
USDA questions?
BY MR HI NVAN:

Q Don Hi nman, USDA. Follow up on one of
your comrents. You mentioned the higher oil
content of natives. Could you talk nore about
that and what that brings to the market?

A I"mnot sure. | think nost people
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agree that the natives have a higher oil content.
| don't know the nunbers on that. | think a | ot
of people attribute this to making themtaste
better, for exanple. Again, |'mnot an expert on
taste. I'mnot sure | can tell the difference
bet ween varieties |like sonme people can in the
taste. Sonme of it may be psychol ogi cal .

| think that natives maybe taste
better than inproved pecans, but I'mnot wlling
to spend the extra effort to shell one to eat it,
totell you the truth. It's that difficult on
nost of them even though there is a |ot of
variation anong natives. Al nost all of them the
shell is very hard, and they're very small, and
they don't want to release that neat very easily.

Anyway, | think there's general
agreenment there's nore oil. Should nmaybe we j ust
use the natives for producing pecan oil? Maybe,
but | think there's a lot nore to it than that.
In other words, | think that if people could be
-- conpani es, even, could be aware that this

product does have maybe a little bit different
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taste, maybe a little better taste, it could be
specifically marketed to nmake them nore
attractive to consuners. |'mnot sure that's
answeri ng your question.

Q Yes, that was a fine answer, and |

appreciate it. Thank you. No further questions.

WTNESS: It's alittle bit difficult.

JUDGE GQUTHRI DGE: Are there any nore
USDA questions?
REDI RECT EXAM NATI ON
MR, DAVIS: Yes, Your Honor, let ne
fol |l ow up.
BY MR DAVI S:

Q | think nost people in the industry
know about the tristate arrangenent, but |
bel i eve you may be the first witness that has
testified about that, so let nme get a little bit
nore informati on. Do you have a rough idea of
approxi mately how many nenbers there are in the
tristate organi zation?

A It's not an organization. The

tristate is just a convention. |It's just a
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t hree-way convention that we have. Those three
organi zations, the Louisiana, Arkansas, and

M ssi ssi ppi pecan growers associ ations just get

t oget her and have their annual neeting together.

W started this, like | say, eight years ago,

just partly as an effort to increase our

attendance at the Louisiana neeting, and partly

as an effort to help out those two snaller

or gani zati ons, Arkansas and M ssi ssi ppi .
Traditionally and historically, |

think before there even -- | may be not real

accurate on the details of the Arkansas and

M ssi ssi ppi organi zation, but | think that before

| was involved, | think for a long tinme, there
were no growers' organizations in Arkansas and
M ssissippi. | think those growers tended to
bel ong to the Loui si ana Pecan G owers

Associ ation, which is an old organization. Qur
organi zation was started in 1926. W' re al npost
as old as Texas. So a |lot of those growers

bel onged to our group.

Fromwhat | hear, there was an effort
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to have themformtheir own state organi zati ons
real ly when things |ike sone federal prograns
came about that needed to be directed to an

i ndi vidual state. | don't know the nanes of

t hose progranms, but you all probably do. There
are sonetines federal funds that can be used for
specialty crops in a given state. For exanple,
Arkansas needed to have their own growers
association so that they could try to get sone of
those funds. | think that's probably when they
really started their own organi zations. Now, a
grower in Arkansas, sone of those people still
bel ong to Loui siana Pecan Growers because they
realized that we were nore organi zed and we do a
| ot nmore stuff than Arkansas does, but they're
al so kind of trying to get theirs off the ground
and all that.

W really saw this as an opportunity
to kind of help them becone organi zed and reali ze
that they like to be part of us, and they could
kind of participate with us, even though they

were trying to be their own organi zations. W
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had this neeting. |It's very sinple. It's a
two-day neeting. W usually start on a Thursday
norning with an orchard tour.

Qur growers really like to start off
with an experience in the field. W neet in
soneone's orchard and get to |ook at their trees
and hear about their practices and | ook at their

equi prent, maybe see sone of their equipnment run.

Then we' Il often have lunch right there in the
orchard. It's a great social event, too. Then
after lunch, we'll mgrate back to wherever the

convention is really being held. Last nonth, we
met in Natchez, M ssissippi. They have a very
ni ce convention center there. W went back in

t he afternoon on Thursday and we had exhibitors
there set up with -- show ng us equi pnent and
that sort of thing.

Then we broke out and had an hour for
the three state organi zations to have their
annual nenbership neeting. So each of the three
states did that, and then followi ng that, there

was an hour for board neetings, so each of the
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t hree organi zations had their separate board
neetings. Then we had a social event Thursday
night. Then Friday is all devoted to education.
We have an education programw th scientists and
so forth all day Friday, culmnating in the Ben
Littl epage prognosticati on.
That's howit's set up. There are no

menbers to the tristate. It's not an
organi zation. It's strictly a convention. Then
at the end of it, if we've made a little bit of
noney, we distribute that to the three
organi zations and that sort of thing, but there
are no nmenbers in the tristate. It's just a
nmeet i ng.

Q Thank you, that was very hel pful.
G ve us an idea, in round nunbers, how many

peopl e attended the tristate neeting this year?

A W had about 150 people attend for
this year
Q | believe you have touched on this,

but M. Adans, and perhaps ot her board nenbers

fromthe American Pecan Board, have appeared at
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tristate neetings, have they not?

A Yes, that's right.

Q WAs it your testinony that there
seened to be wi despread and ent husi astic support
for the proposed marketing order fromthose that
attended that neeting?

A Yes, | would say that. Certainly
there's no vote taken or anything like that, but
M ke would give his talk and there's a | ot of
opportunity to ask questions. Mke's very
el oquent at doing that. So people had plenty of
time to talk about it and have their questions
aired and any concerns and that sort of thing. |
woul d just say fromthe general tone of the
di scussi on that yes, there seened to be very
general agreenent in favor of the narketing
or der.

Q W' ve asked this question of sone
ot her organizations. |'Il ask it to you, but
first, as president of Louisiana Pecan G owers
Associ ation, do you see any potential conflict

bet ween the proposed nmarketing order and the
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m ssi on and purpose and efforts of the Louisiana
pecan growers, or do you see the federal
mar keti ng order as conplinmentary to that?

A Oh, | very definitely see it as
conplinentary.

Q How about the m ssion and work of the
tristate organi zation? Do you see any conflict
in that organization's mssion or goals and the

proposed federal marketing order for pecans?

A As | say, there's really no tristate
organi zation, so it has no goals. It's sinply a
neeting. But | really think that it -- | would

have to say that | can't speak for M ssissi ppi
and Arkansas organi zations, but | do feel that
their goals are very simlar to ours, so | would
have to say that in ny opinion, the federal
mar keti ng order woul d be conplinentary to those
organi zations, as well, Arkansas and M ssi ssi ppi
pecan growers associ ations.

Q Thank you so nuch, Dr. Norman. | have
no further questions.

JUDGE GQUTHRI DGE: Are there any nore
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USDA questions? Does anyone in the audi ence have
a question for Dr. Nornman?

MR QUIRCS: Your Honor, we'd like to
now call d enn Honaker to the w tness stand.
VHEREUPCN,

GLENN HONAKER
was called as a witness by Counsel for the
Proponent and, having been first dully sworn,
assuned the witness stand, was exam ned and
testified as foll ows:
DI RECT EXAM NATI ON

BY MR QUI RCS:

Q M. Honaker, thank you for being with
us today. | understand you're fromFt. Stockton

Texas. Were is Ft. Stockton?

A Ft. Stockton's a long way from Dal | as.

It is 460 mles west on Interstate 10. W are
approxi mately hal fway between San Antonio and E
Paso, so it's a good watering hole for people as
they're traveling.

Q "mnot very famliar with the

geography of Texas, but tell nme approxinately how
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long it took you to get here to testify.

A It took me about eight hours.

Q Did you have a co-pilot with you, I
hope?

A Yes, sir, | did. | don't do Dall as

traffic well.

Q W appreciate you naking the effort to
be here today. Have a couple of prelimnary
things that | would like to call to your
attention as a basis for your testinony. Have
you received and reviewed Exhibit 1 in these
heari ngs, which is a notice prepared by the USDA
that contains the proposed federal marketing
order for pecans?

A Yes, sir, | have.

Q Thank you. Have you received and
revi ewed what's been marked Exhibit 23 in these

heari ngs, which is an executive sumary of the

anal ysis -- econonmc analysis by Dr. Marco Pal na?
A Yes, sir, | have.
Q Thank you. | understand you' ve

prepared a statenent for us. Wuld you pl ease
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read it into the testinony?

A kay, thank you, sir.

Q Thank you.

A First of all, good norning, and since
we're in Texas, howdy, glad to have you all here.
My nane is G enn Honaker. |It's spelled GL-E-N-N
HONA-K-E-FR As was stated, | amfrom Ft.

St ockt on, Texas. |'ve worked at Bel ding Farns
since 1975. |'ve been farm manager at Bel di ng
Farms since 1994.

Attached, | believe you all have a
copy of ny resune. A little bit about Bel ding
Farms. |It's a pecan farm| ocated about eight
m | es sout hwest of Ft. Stockton, Texas. W have
over 2,205 acres of pecans currently in
production. Last year we produced over 4.4
mllion pounds of pecans, with a ten-year average
of about 5.25 mllion pounds of pecans. On our
farm we grow i nproved varieties of pecans, nore
t han $750, 000 of annual gross revenues from
pecans.

Under the Smal | Busi ness
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Adm ni stration gui delines, we would be consi dered
a large pecan grower. | have reviewed the
econoni ¢ anal ysis sunmary prepared by Dr. Marco
Pal ma. That's Exhibit 23, | believe. The

proj ected average price increase from pronotion
of 6.3 cents per inshell pound versus the average
2.5 cents per inshell pound cost. Overall, | am
aware of the cost that a federal marketing order
m ght inpose on the farm and | do not believe

t hese costs are unduly burdensone. Further, |
bel i eve that the benefits of the federal

mar keting order to the farmwould greatly

out wei gh any cost associated with it.

In recent years, | have seen w de
variation in the prices we have received from our
pecan crop. Such wide variation in prices nmakes
it extrenely difficult to plan for future
operations of the farm \Wile prices for pecans
go up and down dramatically fromyear to year,
the costs of production have all steadily
i ncreased over the years. The cost of

fertilizer, insecticides and equi pnrent have all
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i ncreased in recent years, regardl ess of the
price we received for our crop.

Further, |ike of accurate market
i nformation on the anticipated size of a pecan
crop in any given year also makes it difficult to
negotiate a fair price for our crop and to nake
reasonabl e busi ness deci sions about the
i nvestnments in the farm Increased price
stability and nore accurate market information
woul d greatly benefit the farm | think our
farm and the industry, would also benefit in the
future fromgrade, size, quality, packaging,
shi ppi ng protocols, and other handling
requi renents, as we conpete with other tree nuts
for shelf space and consuner attention.

| understand that under the proposed
order, only growers with nore than 30 acres of
pecans or nore than 50,000 pounds of average
production per year over the last four years wll
be allowed to vote on the proposed order. In ny
opinion, this threshold is reasonabl e because a

grower that does not neet this threshold is not a
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comercial grower. Any grower that is smaller
t han the proposed threshold cannot justify the
cost inherent in such a small production and is
nost probably nerely a seller of pecans from
ol der trees that happen to be on his or her
property.

| amcurrently a board nenber of the
Western Pecan Growers Association and a current
board menber of the Texas Pecan Board. Al so, |
am a past president of the Western Pecan G owers
Associ ation, as well as the past president of the
Texas Pecan Growers Association. The proposed
Aneri can Pecan Council will in no way conflict
with the Texas Pecan Growers Association or the
West ern Pecan Growers Associ ati on, which are
| ocal growers' associations. |In all cases, |
t hink the American Pecan Council will be a
hel pful coordi nating organi zation to the man
grower associations in the production area.

| have been infornmed about the process
of securing a federal nmarketing order, and | have

been given an opportunity to participate in this
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process. On behalf of the Texas Pecan Board, we
have witten a letter to Secretary Vil sack
supporting the proposed marketing order. | do
have a copy of this letter with nme and attached.
If I may, | would Iike to read that at this tinmne.
Dear Secretary Vil sack, the Texas
Pecan Board wi shes to express our support of the
federal marketing order for pecans being
promul gated by the Anmerican Pecan Board. Qur
i ndustry has and continues to face issues of
price and supply instability in the market. This
situation inhibits our effort to provide a
consistent quality supply of pecans to donestic
consuners that supports a profitable return to
producers and processors. W believe that a
federal marketing order will contribute to a nore
stabl e market environnent that is favorable to
growers, buyers, sellers and consuners. The
Texas Pecan Board goes on record in favor of the
order and greatly appreciates your support. It's
signed by M ke Adans, president of the Texas

Pecan Board, and nyself, d enn Honaker, vice
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presi dent of the Texas Pecan Board. | believe
you all have a copy of this.

Q Thank you, M. Honaker.

MR QU RCS: W just had a few
guestions, Your Honor.
BY MR QUI RCS:

Q The first is | want to say when we
tal k about costs, and in your testinony, you say
the cost of two and a half cents for inproved
pecans. You agree that only handl ers pay the

assessnents, is that true?

A Yes, sir. The handlers are assessed
with -- are required to pay the assessnent.
Q When you' re thinking about the cost,

is it true that what you nmean is that in a worst
case, a handler may pay you two and a half cents
| ess per pound for your crop because of their
I ncreased assessment cost?

A Yes, sir. As with nost things froma
new car to a new pair of boots, the cost of doing
business is going to get passed on to the

consumner.
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Q Thank you, M. Honaker. You gave
testinony today with regard to the Wstern Pecan
G owers Associ ation and the Texas Pecan G owers
Association is in no way conflicting with the
per spective and proposed Anerican Pecan Council.
| want to focus your attention. You didn't nake
a statenent about the Texas Pecan Board. |'d
like to ask you a little bit, if you can, to take
some tinme to describe what the Texas Pecan Board
does, and what their function is inside of the
state checkoff program maybe ask you a question
or two about that.

A Al right, sir. | wll attenpt to
answer that. The Texas Pecan Board is a
commodi ty Board under the auspices of the Texas
Department of Agriculture. W are given the
authority to assess an assessnent on each pound
of pecans that is sold in the State of Texas, be
it inproved or native pecans. The programis, as
d enn Honaker's words, a quasi-voluntary program
in that each grower is -- handler, excuse ne, is

required to pay the assessnent set by the Board,
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but a sinple letter of request for refund can be
submtted, and the refunds wll be returned and
gi ven back to the grower. This Board, through
limted funds, has been able to have sone
pronoti ons of Texas pecans. W specifically
pronote Texas pecans.

W have participated on cooperative
ventures within a generic pronotion for al
pecans, but we feel, as our Board feels, that we
have positive influence on the price of pecans in
the State of Texas since we've been in existence.
| hope that answered your question.

Q Yes, |I've got a follow up. As |
understand it, it's one-half cent per inshell
pound. |s that what the requested --

A That is correct.

Q It's only applied to farnms of nore
t han 30 acres?

A Fifteen acres (Sinultaneous speaking.)

Q One of the things that we're curious
about is how the proposed Anerican Pecan Counci l

m ght inpact the work of the Texas Pecan Board if
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part of the authorities, as you' ve read in
Exhibit 1, are pronotion -- generic pronotion --
research, marketing and pronotion? How will that
be deci ded? Let ne rephrase the question.
Knowi ng that about the proposed federal narketing
order for pecans, that pronotion is inportant,
and that the Texas Pecan Board's in pronotion,
how wi Il the work of the proposed Anmerican Pecan
Counci| affect the work of the Texas Pecan Board?

A | believe -- and |' mone Board nenber
on an 11-person Board representing Texas growers
-- but in ny opinion, it will greatly enhance the
efforts of the Texas Pecan Board. The Anerican
Pecan Council will be able to do nuch greater
research than our small Board can do. That
research will be available to us to utilize in
our pronotion to better distribute the
information to the consuner. By and |arge, |
think it will greatly enhance the program

Q WIIl the Board of the Texas Pecan
Board ultimtely make that deci sion?

A The ultinmate decision will be nade by
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t he Texas Pecan (Sinultaneous speaking.)

Q But this is your opinion as a Board
menber ?

A This is strictly my opinion, yes.

Q | understand. How nmuch noney, just a

range, did the Texas Pecan Board collect |ast

year and use in pronotion?

A W collected -- and this is just round
figures. | don't have themw th nme, but around
$85, 000.

Q $85, 000 to pronote Texas pecans?

A Yes.

Q And do the other good work that you

al | have been doi ng?
A Yes.
Q Thank you, M. Honaker.
MR QUIRCS: Your Honor, 1'd like to
tender M. Honaker's testinony at this tine.
JUDGE GUTHRI DGE:  Exhi bit 577
MR QUIRCS: Yes, sir, Exhibit 57.
JUDGE GQUTHRI DGE: Is there any

obj ection from USDA?
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M5. CHI LUKURI: No objection, Your
Honor .

JUDGE GQUTHRI DGE: Is there any
obj ection fromthe audience? Exhibit 57 is
admtted into the record.

(Wher eupon, the above-referred to
docunment was received into evidence as Exhibit
57.)

JUDGE GUTHRI DGE: M. Quiros?

MR. QUI ROS: No other questions, Your
Honor, at this tine. Reserve.

JUDGE GQUTHRI DGE: Does USDA have any
guestions?

CROSS EXAM NATI ON

BY Ms. SCHMAEDI CK:

Q Mel i ssa Schnmedi ck, USDA. Good

norni ng, M. Honaker. Thank you for your

t esti nony.

A Good nor ni ng.

Q | actually just have one quick
guestion. | think your testinony was very

conpl ete, thank you. You did nmention that under
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t he Texas Departnent of Ag Conmm ssion for pecans
that there is an assessnent rate in effect, and
that there's also sort of a refund policy there,
if that's requested. Do you anticipate that if
t he proposed programis put into effect and
assessnents are coll ected under that program
wi |l that have an inpact on the assessnent

col |l ecti on under the Texas Conm ssi on?

A That is a very good questi on.
Personally, | do not know. | do not expect it
will. | can speak fromnmy own operation, Belding

Farnms. That's about the only one | can speak
from | feel the nore pronotion and research and
getting in front of the consuner we can have, the
better it is. Qur operation will continue to
support the Texas pecan. What the rest of the
growers decide to do, that's going to be their
deci si on, not m ne.

Q Ri ght, thank you. | understand that.
| just was wondering if you had an opinion to
share with us. The other question | have is in

general, is it your inpression that the current
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constituents of the Texas Pecan Board, are they
satisfied with the activities of the Texas --

A "' m sorry?

Q Are they satisfied? Do they feel that
there's a benefit attached to the assessnent that
t hey' re payi ng?

A Yes. The mpjority are satisfied that
there is a benefit with the noney they're
spendi ng. There's al ways a squeaky wheel out
there that is going to be against it if you give
themfree ice creamon 100-degree day. It could
be the wong flavor. W have always got that to
contend with. W're always under that scrutiny.
W try to take Abe Lincoln's approach. W're
going to please sone of the people sone of the
time, all of the people sone of the tinme, and
sonetinmes we're not going to please any of them
but we try hard.

Q Thank you. | have no further
guesti ons.

JUDGE GQUTHRI DGE: Are there any nore

USDA questions?
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BY MR HI NVAN:

Q Don Hi nman, USDA. |'m going to focus
on the specific benefits that you have nenti oned.
Simlar to asking other wtnesses, you' ve made
cl ear your views on pronotion, and you have
menti oned a few other benefits. | wanted to get
a bit nore details on your views. You nentioned,
in particular, the grade, size, quality, and
packagi ng authorities that would conme under the
order. That would be under 986.69. |If there
were grade, size and quality standards
establi shed, for exanple, could you explain how
you think those standards woul d benefit the
i ndustry?

A Yes, sir. To do that, | kind of need
to digress a little bit to our current standards.
In the industry, it appears, through ny
experience, | have seen that various processor
groups or nmarketing groups have different
standards that are not uniform across the pecan
belt. W have different names in Texas for

certain qualities of pecans than they do in
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Georgia. W are not conparing themon a uniform
basi s throughout the pecan belt. Any tine, in ny
opi nion, you can have a descriptive program or
procedure and process that is uniformy used
across the industry, it will benefit all of the
i ndustry in having that uniformty of
nonmencl at ur e.
Q Thank you. One other question. You
ment i oned sonet hi ng about nore accurate narket
i nformation, and you particularly nmentioned crop
size. |If you could provide sonme details of what
ot her types of nmarket information would be
hel pful and how t hose woul d benefit the industry.
A Yes, | can. Dr. Norman did a fine job
of expl aining the guessti mates that we have on
the crop size. Quite frankly, Louisiana does a
guesstimate. Texas does a guesstinate. National
pecan seller does a guesstimate. Then they throw
themall in the pot and throw themall out,
sonetines. In addition to our crop estimtes and
devel opi ng, again, a uniformbasis for getting a

crop estimte throughout the industry, the pecan
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belt, a big influence on our crop pricing is the
carry-in fromthe previous year, pecans stored in
cold storage and comng out in this marketing
year.

W have nunbers that are very
i nconsi stent with what we see after the fact.
There's a large margin of error. 1In this
program if we could get accurate reporting from
each of the storage facilities, it would greatly
enhance our know edge of the crop we have com ng
in, the supply, and the denmand that are going to
go inherent with that to assist in our pricing.

Q We greatly appreciate your responses.
Thank you. No further questions.

BY M5. CHI LUKURI :

Q M. Honaker, | had a question for you
about the assessnents under the Texas Pecan
Board. Did you say that growers who have 15
acres or nore are assessed, is that correct?

A Yes, ma' am

Q Qobvi ously under this proposed

mar keti ng order growers woul d not be assessed,
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but those growers with 15 acres al so woul d not
have the opportunity to vote. Do you have an
under st andi ng, or have you had a chance to talk
to those growers who have 15 to 29 acres and
their inpressions of how they woul d benefit or
woul d not benefit fromthis order, their opinions
about it?

A | have visited with sone of them at
our regional neetings. They are in favor of the
federal marketing order. | have had no one --

t he occasi onal person that says, "I'mnot getting
a vote," but that is very uncommon. Mst people
understand the reasons the proposed order was
witten in the manner it was witten, as | stated
earlier. Any operation with | ess than 30 acres
is not going to be able to afford the

i nfrastructure and the inputs into the operation
that are necessary to have it be considered a
comer ci al operation.

Q Thank you. | also have a question
about 32 of the marketing order, Regions, if you

could take a | ook at that.
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PARTI Cl PANT: It woul d be 986. 32.
BY M5. CHI LUKURI :

Q Texas is |isted under the Central
region. | understand that you're a current Board
menber of the Western Pecan G owers Associ ati on.
Since Texas is such a large state, | just wanted
nore of an understandi ng of western Texas versus
eastern Texas and the cultural challenges between
those two areas, if it's nore western, if it's
nore central, or if it's nore eastern.

A Texas is a large state. You fold it
over and it's in the Atlantic Ocean. You fold it
the other way, it's in the Pacific Ccean. W

cover the whole band of climatic conditions. The

western part of the state -- I'mgoing to
delineate fromthe Pecos River west -- is very
arid. It's a desert-type environnent, hot, dry,

average rainfall of 11 inches a year. Al of our
agricultural crops are irrigated.

W can't rely on rainfall to have a
significant effect on the production of our

crops, whether they be pecans or cotton or
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whatever. The mddle part of the state is a m x
of the two, having nore noderate rainfall. In
Texas, we have the eastern part of the state is a
m x of native pecan production and inproved
varieties. The western part of the state is
predom nantly planted inproved orchards. Yes, ny
cultural practices on Belding Farns are nore
closely aligned with what they do in the Western
growi ng region -- New Mexico, Arizona, California
-- but I think it was a very w se deci sion nade
the Board Steering Conmmittee to divide into the
regions that we have because we do not want to
split the State of Texas into two different
regions in this marketing order.

W want to be aligned in the proper
part that we are. The percentage of the state
that falls into the West would be nore simlar to
the Western growing regions. It's nuch smaller
than the part of the state that falls into the
states of Okl ahoma, Louisiana, M ssissippi,
Arkansas that is in the Central region. | think

it was a very well thought out process to align
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us in the Central division.
Q Thank you, sir.

JUDGE GQUTHRI DGE: Are there any --

W TNESS: You wote it; | didn't.

JUDGE GQUTHRI DGE: Are there any nore
USDA questions? M. Qiros?

MR, QU RCS: No further questions,
Your Honor, for this w tness.

JUDGE GUTHRIDGE: | do have one
guestion, just out of curiosity. On the
assessnent that M. Chilukuri was just asking
about, | think in your testinony you said the
payers of the assessnent can request its return.

W TNESS: Yes, in the Texas.

JUDGE GQUTHRI DGE: I n the Texas, yes.
What percentage of that assessnent is returned,
typically?

W TNESS: Actually, | can't tell you
exactly. | can tell you this. Wen we first
started the program back in 1998, we had nunerous
requests for return of their assessnment. The

| ast two years, | don't believe we've had any.
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|"m | ooking to her to get confirmation, but
that's ny nmenory, and she confirned it. W have
had no requests. (Sinultaneous speaking) that
woul d convey that they are supportive. W have
earned their support.

JUDGE GQUTHRI DGE: The program has
proved itsel f?

W TNESS: Yes.

JUDGE GUTHRI DGE: They' ve recogni zed
its value? GCkay, thank you. M. Quiros?

MR, QU RCS: No further questions.

JUDGE GUTHRI DGE: USDA, any nore
guestions? Are there any questions fromthe
audi ence? Wth no questions, M. Honaker, you're
excused. Thank you.

MR. DAVI'S: Your Honor, the Proponent
G oup's next witness will be M. John Turner. |
understand he just selected this tine to take a
gui ck break, but he'll be right in. W'IIl get
t he exhibits marked for him
VHEREUPCN,

JOHN TURNER
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was called as a witness by Counsel for the
Proponent and, having been first dully sworn,
assuned the witness stand, was exam ned and
testified as foll ows:
DI RECT EXAM NATI ON
BY MR DAVI S:
Q Good norning, M. Turner. Thank you

so nmuch for being here today. Wuld you pl ease

state your full nanme and spell it for the record?
A John Turner, J-OHN T-URNE-R
Q Thank you, and thank you, also, for

| eaning into the m crophone there so everybody
can hear you in the audience. Do you also have,
at the witness table there with you, a copy of
Exhi bit 23, which is the Econom c Anal ysis by Dr.
Pal ma?

A Yes.

Q And Exhibit 1, which is the published
version of the proposed federal narketing order?

A Yes.

Q kay, thank you. M. Turner, do |

understand that you have a witten statenent
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you'd like to deliver?

A Yes.
Q Coul d you pl ease do so?
A | live in Texarkana, Arkansas. | am

the heir and operator of the Nash-Turner Ranch.
In the early 1900s, ny naternal G andfather Nash,
and ny paternal G andfather Turner purchased
their farns next door to each other. Today, the
Nash- Turner Ranch has three pecan farnms in Ml ler
County, Arkansas. W have over 250 acres of
pecans in production. Last year, we produced
80, 000 pounds of pecans. On our farmwe grow 97
percent natives and 3 percent inproved variety
pecans. Attached is ny resune. Nash- Turner
Ranch has | ess than $750,000 in annual gross
revenue from pecans and, therefore, under the
Smal | Busi ness Admi ni stration guidelines, we are
classified as a small business.

Q M. Turner, can | interrupt you just
for a second? You say that we have your resune
here, but there's a couple things on your resune

that kind of |eaped out at ne that I'd |ike you
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maybe to explain to the group here. |In addition
to owni ng and managi ng the pecan farnms, | believe
you' ve had some direct experience as a county
agent, is that correct?

A Yes.

Q Tel | us about how you becane a county
agent and perhaps what your duties were,
particularly as it regards pecans?

A Okay. Wien | finished college, |
stayed out of school for one year, then | got a
call to be an ag teacher, West Hel ena, Arkansas.
| stayed there 14 years, and | was |ike the old
cow when the gate opened. The first opportunity
| got, | quit and noved back to M Il er County
because of our pecan farns. | worked there as an
extensi on agent for 26 years, over 20 years
directly on pecans. Through those years, |
wor ked with planting pecans in place with nuts,
pl anting seedling nuts, grafting, pruning,
training, fertilize, pest control. At present,
"' mworking with crowded nati ve orchards.

|"mattenpting to show t he producers
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that by thinning those orchards, cleaning out
sonme of those trees, that they' Il have a higher
production rate. M job, | give themorchard
enhancenment and maxi mum production. Wen | was
young, we picked up pecans for everything. W
didn't have any managenent plans, so when the
native pecans produced, then we picked them up.

If they didn't produce, we'll pick cotton or pick
pot at oes or tonatoes or whatever we had. W went
to coll ege on pecans.

When ny siblings would get ready to go
to college, ny nother would tell us all the
pecans we pick up, we're going to give it to them
to go to college. It was eight of us at that
particular tinme all went to college, but all
didn't finish, but pecans hel ped push us through
college. Wien | got married, ny wife, she noved
in with ny parents and she picked up pecans.
Matter of fact, we had a Hatfield and MCoy
situation and pecans settled that. | was a very
young man and we would pick up all our pecans

because we were pecan rustlers. W didn't waste
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any tinme. W had ice, snow, it didn't nmake any
difference. W could go get those pecans.

"1l say the other side of the fence
was the Hatfields, and we were the McCoys. WMy
parents and those ol der people, they never got
along. They would fight. They would cut fence,
shoot horses, cows, all type of things, but | was
never involved. W picked up all our pecans, so
| got on ny old bicycle and | rode it over there

and asked the guy, | said, "Could I pick up sone

of your pecans?" | was about maybe this tall.
He said --
Q Gesturing about three and a half feet.
A Yes. He said, "Yes, boy." | said,
"Gve ne two sacks."” He |ooked at nme and gave ne
two sacks. He said when | left, his wife told
him "He's going to steal a sack full." That
evening, | cane up to his house and said, "D d

you go drive over there and pick up ny pecans? |
had two full sacks standing upside the tree. He
said, "Boy, how d you pick up all those pecans?

How did you do it?" | said, "I just picked them
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up." | said, "May | bring ny siblings tonorrow?"
| said sisters and brothers. He said, "Yes." |
brought the arnmy. W cleaned that place out. W
pi cked up so many he had to give us half of them
He coul dn't pay us, so he brought us hone.

That's when he nmet ny dad on good terns. They
started tal king. Wen they both passed away --
ny dad |ived al nost 104 years -- they were
friends, so pecans settled that dispute.

Q M. Turner, you have confirnmed that
your resune does not add the color that is
necessary to explain your experience with pecans.
It sounds like in summary, pecans educated you,
and also led to peace (Sinultaneous speaking.)

A Certainly did.

Q W' ve had many virtues of pecans, but
this is the first we've heard of that, so thank
you for that background. |f you would continue
on, | think in your next paragraph, you refer to
the econom c analysis, and that is the sane as
Exhibit 23, is that correct?

A Yes.
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Q Ckay, please continue.

A | reviewed the Econom c Anal ysis
Summary prepared by Dr. Marco Pal ma, specifically
the projected the average price increase from
pronotion of 6.3 cents per inshell pound for
i nproved varieties and 3.6 cents per inshell
pound for natives versus the average 2.5 cents
and 1.5 cents per inshell pound costs.
Respectfully, overall, I amaware of the cost
that the proposed federal marketing order may
i npose on ny farm and | do not believe those
costs are unduly burdensone. Further, | believe
that the benefits of the federal marketing order
tomy farmw |l greatly outweigh any costs
associated with it.

Q Let me interrupt you again, if |
could. You say you work with a lot of small
pecan growers in and around your area, and those
are primarily natives. You' re working with them
on trying to increase their production by
thinning and the like, is that correct?

A Right, but | also work with inproved
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varieti es.

Q Let's just focus again -- well either
on natives or inproved, working with pecan
farmers in your area, | believe if we dug down
into Dr. Palma's econom c anal ysis here, he was
estimating that for a small farmer, if these
i ncreases took place, that mght increase their
i ncone by, in round nunbers, around $2, 800,
sonething like this. Wuld a $2,800 increase --
even at that nodest anmount, would that positively
affect the lives of the pecan farmer you know in
your area?

A Absolutely it would because a | ot of

the smaller farnms, nost years, their profit m ght

not be nuch nore than that. It would certainly
help them Matter of fact, | was working a pecan
farmbefore | got here. | was telling the owner

where | was going. He said, "John, if that could
happen, that would be good." Sonething |ike that
could help. He said, "Anything you need, you |et
me know." He said, "Anything you need," he said,

"Just whatever can happen like that," he said,
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“I't would be good for the pecan industry."

Q Thank you so nuch. Go ahead,
conti nue.

A I"mtrying to see where | stopped. In
recent years, | have seen wide variations in the
prices | have received for ny pecan crop. It is

hard to negotiate when you don't know what the
price is. Such wide variations in pricing mkes
it extrenely difficult to plan for the future
operation of ny farm \Wile prices for pecans go
up and down dramatically fromyear to year, ny
costs of production have steadily increased.
Costs of fertilizer, insecticide and equi pnent,
also in |abor, have all increased in recent
years.

| have been giving advi ce about pecan
farm ng for over 26 years, but one area that |
coul d not give advice on was the market, due to
the instability. The lack of accurate narket
i nformation on the anticipated size of the pecan
crop in any given year also makes it difficult

for me to negotiate a fair price for ny crop and
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to make reasonabl e busi ness deci si ons about
i nvestments in ny farm
I ncreased price stability and nore

accurate marketing information will greatly
benefit nmy small fam |y operation. | think ny
farmand the industry would al so benefit in th
future fromgrade, size, quality, packaging an
ot her handling requirenents as we conpete with
other tree nuts for shelf space and consuner
attention. | also understand that under the
proposed order, only growers with nore than 30
acres of pecans, or nore than 50 pounds of
aver age production per year over the |last four
years will be allowed to vote on the proposed
or der.

Q Let me interrupt you again. | thi

you nmi sspoke. It's 50,000 pounds.

A Ri ght, 50,000 pounds. Wat did |
Q Fifty.

A Fifty pounds?

Q Yes.

A kay, 50,000 pounds of average
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production per year, over the last four years,
woul d be allowed to vote on the proposed order.
In my opinion, this threshold is reasonable
because a grower that does not neet the threshold
is not a commercial grower.

Any grower that is snmaller than the
proposed threshold cannot justify the costs
i nherent in such a small production. The
Aneri can Pecan Board has kept ne infornmed about
his efforts to propose a federal narketing order.
Then he personally visited with ne to explain the
federal marketing order. | feel like | have been
i nfornmed about the process and have been given
the opportunity to participate. |In conclusion, |
fully support the proposed federal marketing
order for pecan and encourage the Secretary to
i npl enent the order, as proposed by the Anerican
Pecan Board, so if there are any questions --

Q M. Turner, thank you so rmuch.

MR DAVIS: First, let nme tender

Exhibit 58, the testinony of M. Turner and his

curriculumvitae.
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JUDGE GUTHRI DGE: Does the USDA have
any objection?

M5. CHI LUKURI: No objection, Your
Honor .

JUDGE GUTHRIDGE: | note that this
al so has sonme PIl in it -- personally
i dentifiable information.

MR. DAVIS: Does it?

MS. CH LUKURI: Yes, that's correct,

and we'll redact that before it's (Sinultaneous
speaki ng.)

MR, DAVIS: | thought | had scrubbed
that one. |I'msorry, Your Honor. | didn't get
t hat .

JUDGE GUTHRI DGE: Very first line.

MR, H LL: Yes, Your Honor, we intend
to scrub it on all of the w tnesses who have t hat
personal --

JUDGE GUTHRI DGE: Ckay. |Is there any
obj ection fromthe audi ence? No objection?
Exhibit 58 is adm tted.

(Wher eupon, the above-referred to
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docunment was received into evidence as Exhibit
58.)

MR. DAVIS: W have no questions at
this tinme, Your Honor.

JUDGE GUTHRI DGE: Does the USDA have
any questions?

CROSS EXAM NATI ON

BY Ms. SCHMAEDI CK:

Q Mel i ssa Schnmedi ck, USDA. Good
nor ni ng, M. Turner.

A Good nor ni ng.

Q Thank you for your testinony. |1've
taken a nonment to review your resune, which is
attached to your statenent. | have to say it's
very, very inpressive, and I would |ike to ask
you about sone of your experiences, and al so sone
of your writings and how, perhaps, your
experience relates to the proposed program

Wul d that be okay?

A Yes.
Q Okay, great. The first direction |
want to go is | |looked at the |ist of your
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witings and it indicates that you have witten
on the subject of backyard pecan production, and
t hat you have al so done sonme work with farners
markets. In your testinony, you stated that you
do understand the proposed definition of grower
to be a mninmmof 30 acres and 50, 000 pounds of
production, but given your background with
backyard production, how does background
production fit with the proposed definition of
grower? Can you descri be what background
production nmeans (Sinultaneous speaking)
backyard, I'msorry. | need nore coffee.

A Actually, I went from backyard
production to | andscape production. This is a
honeowner got a relatively nice-size yard, maybe
one, two, three pecan trees in their |andscape.
We call this backyard production. W went to
| andscape producti on because nobst -- when you see
a pecan tree in a yard, it's part of the
| andscape. | had people that would call ne and
ask me guestions about pecans, and that was what

| would ask them is this commrercial or backyard

Neal R. Gross and Co., Inc.

82

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

production or | andscape production? Because if

it was backyard production, | recomrended certain
varieties to them varieties that did not need a
| ot of doctoring because they didn't have the
equi pment to spray themor the know how. The
peopl e who had the equi pnent didn't have tine to
go and spray one or two trees. | would recomrend
varieties that would be resistant to certain

di seases, nminly diseases.

Q Thank you. So the proposed threshold
of 30 acres and 50, 000 pounds of production, does
that fit with your experience of the threshold
bet ween comrerci al production and this backyard
production category?

A Yes, it does. | started off, when |
noved back to our farm-- we were just picking up
what cones, so we didn't nmake enough noney to
take care of equi pnent and pesticides and | abor
and all of that. W couldn't justify being a
comer ci al producer. But as our managenent | evel
i ncreased our production, then | was able to buy

equi pnrent, shakers and harvesters and rakes and
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so on |like that, but | could not have done that
maki ng a smal |l amount of production, so | support
it.

Q Thank you. Can you tell ne about your
wor k with producers who produce for a farners'
mar ket ?

A Producers that produce for the
farmers' market?

Q Correct.

A At present, we don't have any
producers at the market that | organize. Qur
mar ket is what you call a fresh market. You sel
it if you produce it only. A lot of our truck
patch farnmers, they don't produce pecans, but
t hey have sold sonme there, and there are sonme who
pl ant ed pecans waiting on themto get ready to
sell at the market. But you can't go out and buy
pecans and bring themto our market and sell
them Qur theory was that Texarkana is not
suffering for vegetables, but Texarkana is
suffering for fresh vegetables. W try to keep

our market a fresh market.
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Q Thank you. You al so appear to have
gquite a bit of experience with what | would
descri be as managenent of organi zations, or
per haps even non-profit type of organizations. |
see in your resunme that you have experience in
witing bylaws, training fol ks how to run
effective neetings, and | ooking at neeting
procedures and parlianentary procedures. |f you
could take a nonent and turn your attention to
Exhibit 1 and | ook at the Sections 986. 53 through
the end of 986.55, so 986.53 is Powers, 986.54 is

Duties, and 986.55 is Procedures.

A Ckay.

Q Yes, sir.

A Ckay.

Q Based on your professional experience

and your experience working with different
organi zations, how inportant is it to have the
authority to wite bylaws, for exanple? Wat is
t he purpose of witing bylaws?

A The main purpose for bylaws, in ny

opi nion, would be to make sure everybody are
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playing by the sanme rules. In the English
Parliament, General Roberts, he came up with

t hese byl aws. The reason why they would cone to
neetings, they would have their knives, their
guns, and everybody brought their rules, so there
was al ways confusion. He recommended a set of

rul es that everybody follow That was
Parliamentary procedures. Bylaws are very

i mportant if you're going to nove an organi zation
or associ ati on anywhere because you're playing by
the sane rules. M opinion is an association --

| wote the six keys to having an effective
neeting. The |ast key was have your say, but not
your way.

If you follow a set of bylaws --
matter of fact, we are witing sone now in our
church. It's a large set because we have a | arge
organi zation. W worked on them about nine
nont hs, at present. They are very inportant if
you're going to carry your organization anywhere.
Anot her thing they do, they tell each nmenber what

their responsibility is. That's one of the
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problems with organi zati ons. They get the
responsi bilities crossed. They don't know what
they' re supposed to do. The bylaws wi il keep
t hem on course.

Q Thank you. That's very hel pful.
Coul d you take a nonent to | ook at Section
986. 54, which is Duties? | believe there's
anot her set comi ng. Have you finished reading
over that section?

A MM hm

Q Agai n, going back to your professiona
experience and the gui dance that you've given to
ot her organi zations, the elenents that are
outlined in 986.54, Duties, how inportant are
these elenents to the efficient and accurate
functioning of an organi zation?

A They are very, very inportant. 1In
other words, I'mquite sure -- | have not read
t he byl aws, but the byl aws probably explain their
duties -- the duties of the Council. For
i nstance, like a go between -- say the growers

and the Secretary, that's one thing the Council
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does. | think that's very inportant, so everyone
can keep on course and know exactly what they are
supposed to do.

| know there are special duties that
t he Pecan Council or Board -- | haven't
di stingui shed between themyet, but I'"'mquite
sure there are very inportant responsibilities
that only that Board or that Council can do, as
far as the m nutes, keeping the mnutes -- the
mnutes is a record of history. That's very
i mportant to keep those m nutes so you can refer
back to the mnutes. The mnutes will solve a
probl emin an organi zati on or associ ati on qui cker
than anything will. | organized the Red Dirt
Mast er Gardeners in Texarkana, Arkansas. |It's
over 80 nenbers. W had a neeting one night, and
it was a hot discussion. | was sitting in the
back. | don't intervene until it becones
necessary. One of the nmenbers got up and asked a
guestion. They were getting ready to go to it.
They were really, really nad.

She said, "May | read what the byl aws
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say?" Everybody who was really hostile, they
hadn't thought about the bylaws. She read what

t he byl aws said and what the m nutes said, and
everything -- you could hear a pin drop on
cotton. Because Robert's Rules said no one wants
to look ignorant. |If you go against the rules in
anything, this is the way you look. It settles
everything down conpletely. | think all that's

| mportant.

Q In respect to accurate bookkeeping,
what's your opinion on that?

A That's part of the mnutes. That's
part of the secretary's responsibility, accurate
bookkeepi ng, keeping the books. That's just a
matter of record. Auditing, ny theory on
auditing is -- they said, "W're not going to do
anything. W're not going to take anything," but
you can't let the hungry boy carry the lunch
bucket. Wat |'msaying is you don't put a
person in that position. | often tell the people
at the church -- | try to do ny part, as far as

financi ng our church. They're always trying to
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get nme on sonething, but | tell them-- | say,

“I'f ny mama and | were | oaded with noney, we

woul dn't have this new church because she | oves
to spend, and | |like to spend.” You can't just
put that noney -- al so, you put people w th noney
who are used to nobney. You can't just put
anybody over noney. It's always good to have an
audit of all financial transactions.

Q Thank you. In terns of hiring staff,
in your opinion, is it helpful to have a certain
procedure for receiving applications, identifying
the types of positions that you need, the duties
that are prescribed to them the salaries? |Is
that an inportant part of running a good business
operation?

A Vell, yes, it's very inportant. |
think No. 1 that is hiring a staff or soneone,
make sure the job that's to be filled is
avail able -- there's available notice to al
people, not just giving it to a selected few, but
do a random sanple and get sone fromall, as far

as hiring your staff is concerned. Because a | ot
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of times the person that you think may not do the
job would be the one that would gladly do the job
better than the ones that you think would do it.
| think all that's inportant, too, on how you
hire people to work. You're tal king about just
in general hiring people to work?

Q Just do you think it's inmportant for
t he proposed council to be able to cone up with a
systemto define jobs -- positions in the office
and what those responsibilities are for each
position, what the salaries mght be? Is that
sonething that's inportant to the --

A Oh, absolutely. | think that's very
| mportant.

Q Thank you. Do you think it would be
i mportant for the proposed council to be able to
i nvestigate or look into potential issues with
fol ks not paying assessnents, or maybe there's a
guality issue? |Is that the type of authority
that the proposed council shoul d have?

A | don't know if they'll have tine to

do all of that, maybe a subconmittee or sonething

Neal R. Gross and Co., Inc.

91

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

92

to give themthat responsibility.

Q But in your opinion, is that an
i nportant activity?

A Oh, absolutely. If | pay, | want
everybody to pay.

Q kay, good, thank you. Lastly, | want
to draw your attention to Section 986.55. [|'|
give you a nonent to read that over. M. Turner,
you' ve just had the opportunity to | ook and read
over 986.55, Procedure. In your opinion -- and
agai n, drawi ng on your experience of guiding
ot her groups to devel op neeting procedures -- the
| anguage that's laid out in Section 55, is this
an exanpl e of how you might instruct a group to
devel op a process for naking deci sions?

A Yes. | didn't get all of it, but I
noticed that it had tal ked about a quorum
That's a protection device to prevent business
bei ng taken by proposals voted on by one or two
people. | always use the exanple you, your
sister, your nother, and your brother are part of

t he organi zation, and you are the only ones that
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attend the neeting. Wthout a quorum you could
be dangerous. A quorumis very inportant in
taki ng care of business. | saw sonething there
about a two-thirds vote, and al so a unani nbus
vote. That unani nbus vote, | think that woul d be
a very hard vote to get. | don't know exactly
how t hat vote woul d take pl ace because that woul d
-- matter of fact, a two-thirds vote is not an
easy vote, but everybody vote the same way, if
that's mandatory, | think that would be a hard
vote. | don't knowif it said that or not. Did
it say that?

PARTI Cl PANT: One itemis a nandatory
vot e.

BY Ms. SCHMAEDI CK:

Q Agai n, based on your experience, would
it be inportant to have a hi gher consensus
threshold on issues that are critically inportant
to the industry? For exanple, sonething that
coul d have a significant inpact on the industry,
if you were in a position of making a deci sion,

woul d you want that decision to be unani nous or
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have a hi gher threshold because it's such an
| mportant issue?

A My experience, if you can get them
past a two-thirds vote, that woul d be enough. |
have never recomrended calling for unani nobus vote
because that's a very hard vote. On the byl aws,
for instance, if you' re going to make changes in
the bylaws, then a two-thirds vote would be a
good vote to change sonething that's already in
pl ace. But unaninous, | see that as a kind of
hard vote.

Q But your exanple of changing the
byl aws, is that a decision that you would want to
nmake easy to do, or is that something that you
want to actually --

A No, | wouldn't want to nmake it easier
than it is, but changing the bylaws carries a
special set of rules, also, along with the
two-thirds vote. Wen you're going to change the
byl aws, every nenber nust have notice a certain
anount of days before this change is going to

t ake pl ace.
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For instance, say if you have a
nmeeting and you tell themthere, but sonmeone is
absent, then that person still has to be inforned
that there's going to be a vote on the byl aws.
Every voting nmenber, | would say -- that's the
way we say it -- every voting nenber, you have
got to give themopportunity to listen at the
change and have tine to season it before the vote
t akes place. The bylaws carry a very special set
of rules conpared to voting on having a tour or a
pi cnic or whatever. Wen you' re going to change
the bylaws, they carry a very special set of
rul es.

Q Thank you. | appreciate your insight
on those issues, and | have no further questions.
Thank you.

JUDGE GUTHRI DGE: Are there any ot her
USDA questions? M. H nman?

BY MR HI NVAN:

Don Hi nman, USDA. Good norni ng.

Good nor ni ng.

Q You nentioned on your resune that you
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-- one of your nmjor board assignnments is the

Farm Servi ce Agency Board.

A Yes.

Q Is that the FSA board for M| er
County?

A Yes.

Q You al so nmentioned that you had

contact with Dan York in discussing the federa
mar keti ng order.

A Ri ght, vyes.

Q M. York testified yesterday about an
FSA standard relating to acres. The standard he
menti oned was 14 trees per acre was an FSA
standard in his county. Does the federal
standard apply to what you would call a pecan
acre in MIller County -- so many trees per acre
-- or is there sone other standard by which you
nmeasure an acre of native, in particular?

A Yes, we have a standard. | hate to
say exactly what it is because | really can't
t hi nk of nunber of trees. Wen you' re dealing

with native trees like Dr. Larry Stein yesterday,
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you nmay have two trees to nmake an acre of the

| arge native trees. W have sone trees on our
farmthat are so |large that you can park a pickup
truck on one side and get on the other side, you
can't see the front end of the truck. These are
sone very large trees. They have to have a | ot
of roomto grow. For instance, two of them on an
acre would be a | ot.

But these standards are -- matter of
fact, | was on the Farm Servi ce Agency board when
we put these standards together. W kind of just
basically sat around and ki nd of | ooked at the
situati on because the native trees, they are so
sporadically scattered you can't just go in and
say this is an acre or that's an acre. You m ght
have a tree out here, a tree over there, or a
tree over there. W had to cone up with a nunber
to determ ne what a native tree acre was. That's
why we cane up with those nunbers. They are in
t hat range what Dan York was tal king, but also
what Dr. Larry Stein said is also good for

determ ni ng your native trees because of the size
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of those trees.

Q W al so heard testinony on the subject
of Okl ahoma about cattle grazing on pecan | and,
the sane | and as pecan. Does that also occur in
your area?

A Yes.

Q So nost of the pecan area has cattle
grazing on it?

A Maybe -- | have to think here. 1'd
say around maybe 50/ 50.

Q Thank you. |1'mgoing to shift gears
here. | wanted to ask about sone of the
particul ar benefits that you nentioned in your
st at ement about supporting the order. One in
particular -- if you could pull up the Section
986.69. That is the authorities regulating
handling. |If we could just | ook at that under
(a)(1), handling requirenents or mninmmpolicies
for particular grades, sizes or qualities. You
mentioned in your testinony your support for that
authority. |If there were, under the marketing

order, uniform standards established for grades,
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sizes and qualities, how do you think that woul d
hel p the pecan industry with grades, sizes and
gualities, and uniform standards established
under the marketing order?

A | think the size would be very
| mportant because sone years, the native pecan
size is so small that you can barely sell them
but the larger natives sell better than the
smaller natives. | think that they should be
sized -- in other words, putting the | arge ones
together and the snall ones together for a better
prem um price.

As far as quality, natives always --
the quality is Iower than inproved varieties. |f
you hit 41, 42, 43 cents on natives, then you're
in the top of the quality |ine; whereas inproved,
48, 50 and better. The quality of them-- if the
trees are managed and thinned, then the quality
automatically i ncreases because you cut down on
di sease and insects. | think all of that needs
to be addressed. | think with this pecan audit

and putting in nore noney, then the farner can
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nmeet some of these standards.

Q Thank you. One other subject that you
menti oned was nore accurate nmarketing information
about the instability of the market. Could you
expl ain your views of the benefits of nore
accurate market information through the federal
mar ket i ng order?

A Even though we've had our pecan farm
a |l arge nunber of years, we never knew what the
mar ket was, so we had to take what was given, no
matter how many pounds you produced. | think ny
hi ghest production was 120, 000 pounds. | still
had to take what | was offered because | didn't
have anything to tell nme what the standards for
the market is, so | had to go with whatever was
gi ven.

Q Thank you for those additional
insights. No further questions.

JUDGE GUTHRI DGE: Are there anynore
USDA questions?
BY MS. VARELA:

Q Jen Varela, USDA. | don't want to
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keep you too rmuch I onger, M. Turner, but | did
want to follow up on sonething that came up with
M. York yesterday and as sonebody in the area,
hopeful |y you can offer sone nore information, as
well. He nmentioned that there are sone years
where the price received for natives just doesn't
cover the cost of actually harvesting them or
produci ng them Have you experienced simlar
prices in the |ast few years, or in your
experience as a grower?

A Oh, absolutely. One year | had to
spend ny pecans to cold storage because | was
offered -- | don't know -- 37 or 47 cents. | had
much nore than that in them so | just really had
to ganble there, which | basically lost in the
| ong run because they stayed there two years.

The next year, the market didn't do much better,
so they were taken out, actually, by M. York.
He shelled them and sold themfor ne. But | had
taken a beating, $750 a nonth for a storage fee,
so | had taken a beating. Yes, there are sone

years that the market will not pay for your
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I nput s.
Q Thank you very much.
JUDGE GQUTHRI DGE: Are there any nore
USDA questions?
DW GHT DAVIS: Thank you, Your Honor.
Let me follow up on just a couple of things.
REDI RECT EXAM NATI ON
BY MR DAV S:

Q M. Turner, thank you so much for your
testinony and comng in today. First, you
understand this is a proposed marketing order;
t herefore, the council has not been put in place
so, of course, the bylaws have not been witten.
But if you would go with me on kind of a
hypot hetical, |et us hope that the marketing
order is passed, and then chances are they're
going to turn to nmaybe sone |lawers to start help
drafting those bylaws. |If called upon, would you
be willing to help those lawers in drafting
t hose byl aws?

A Absol ut el y.

Q Renenber, you're under oath.
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A Yes.
Q VW'l be getting back with you on
t hat .
M5. VARELA: | would like to say I'm

maki ng a note of that.
BY MR DAVI S:

Q Again, | think it would be clear from
the testinony and the testinony of others, but
just to put a fine point on this, you say
sonebody makes you an offer for your pecans and
because it's not accurate narket information, you
really don't know how to evaluate is that a fair
price, is it not a fair price? You just have to
take what they're offering, was that your
testi nony?

A That's basically what it is.

Q Let's take it to the next step. |If
there were accurate nmarket information and you
knew the size of the crop, maybe you coul d get
sone ot her information on other pricing, you d be
in a nuch better position to evaluate that offer

and say, "Should | take it, or is there going to
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be sonething better?" 1s that (Sinultaneous
speaki ng) ?

A You'd be in a nmuch better position to
negoti ate what they offer you. For instance, say
if the market said $1.00 a pound for native
pecans, and |I'moffered 90 cents, then we could
come to a md-point, maybe $0.95. | could see a
way to make sone noney. That's basically what it
woul d be.

Q What do they say, great mnds think
alike? M reaction when | first read this was
about that unani nous vote. It's only on one
i tem

MR DAVIS. M. Mers, do you mnd
putting that back up? It's on borrow ng.
Fifty-five, sorry.

JUDGE GUTHRI DGE: The very | ast page.

BY MR DAV S:

Q Under standing that this, of course --

JUDGE GUTHRI DGE: For the record,
that's 55(c)(2).

BY MR DAVI S:
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Q Under standing that this organization
will be a new organi zation, and nmaybe
understandi ng that there may be sone skepticism
out there still, people waiting to see how it
ki nd of works out, by putting in the bylaws that
before this organi zation can go out and borrow
noney -- you see we have it up here, "Actions of

the council with respect to securing a commerci al

bank | oan for the purpose of financing startup
costs for the council shall require a unani nous
vote."

A Oh, is that what it says?

Q It's arelatively narrow issue, is it

not, just borrowi ng noney for a startup, and you
agree that is an unusual circunstance, and you
only call for a unaninous vote for a really
i mportant issue that you really want to nake sure
you' ve got conplete buy-in of the organization?
A Yes. That's a vote that |'m not
famliar with, but one thing | |earned about
organi zations and bylaws is if they put that in

the bylaws that this vote is required and that is
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accepted, then that's the way it would go.
Because an organi zati on can put things in byl aws
that are not right, not necessarily that. | just
had not | ooked at that, and | had not heard about
a vote like that. But if that vote be required
and put in the bylaws, then we have to say that's
a good vote.

Q Al'l right. Thanks so nmuch. | have no
further questions, Your Honor.

JUDGE GUTHRI DGE: Does the USDA have

any nore questions? M. H nman?

RECROSS EXAM NATI ON

BY MR HI NVAN:

Q Don H nman with the USDA. Your
responses continue to be very thorough and
hel pful. They then |l ed us to another question.
| believe you just nentioned that one year there
was particularly low price that you decided to
store, and that the cost of storage did not
really pay for itself. You |ost noney on that
deci si on, correct?

A Yes.
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Q Tell nme a bit nore about the cost of
storage. Wat is the cost of storage in nmaybe
sone recent typical years, and how does that cost
enter sone of the decision nmaking -- the cost of
col d storage?

A Are you asking me what did it cost?

Q What did the cold storage cost, and
how does that nake you deci de whet her or not to
store?

A It was a percentage thing. | can't
exactly renmenber, but | remenber | stored 80, 000
pounds, and | was paying $768 per nonth. Also, |
paid take in fee and take out fee. | paid
transportation there. So | was out quite a bit
on the initial end of it. They took them from
Arkansas to Geenville -- G eenwod or
Geenville, Mssissippi, but I can't renenber
exactly how much they charged per pound.

Q kay, that's fine. Appreciate your
response. Thank you. No further questions.

JUDGE GUTHRI DGE: Any nore questions

fromUSDA? M. Davis?
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MR DAVIS: I'Ill just say that Dr.

Hi nman, those storage costs vary across areas,
and we may have sone testinony on that in Tifton
al so, about cost in the Southeast. Nothing
further, Your Honor. Thank you so nuch.

JUDGE GUTHRI DGE: Are there any
guestions fromthe audience for M. Turner?
Heari ng none, M. Turner, you' re excused. Could
you go check with Ms. Brown over here in case she
needs clarification on anything? W've been at
it over two hours, 20 mnutes, so |l think it's
time for a break. It's 10:21-10:22, go to 10: 35.

PARTI Cl PANT: That sounds fine, Your
Honor .

(Wher eupon, the above-entitled hearing
went off the record at 10:22 a.m and resuned at
10: 35 a. m)

JUDGE GQUTHRI DGE: Ckay, back on the
record, please.

M. Massey, could you raise your right
hand, pl ease.

VWHEREUPQN,
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JOE MASSEY

was called as a witness and, after having been
first duly sworn, was exam ned and testified as
fol | ows:

MR, QU RCS: Dr. Massey, thank you for
com ng today. As a basis for some of your
testi nony we understand you have witten
testinmony. | want to ask you a coupl e of
guesti ons.

DI RECT EXAM NATI ON

BY MR QUI RCS:

Q Have you received and had a copy to
revi ew what has been marked as Exhibit 1 in these
heari ngs, which was a notice prepared by the USDA
that contains the proposed Federal Marketing
Order for Pecans?

A That's correct. | received it and
reviewed it.

Q Thank you. And, Dr. Massey, have you
recei ved and revi ewed what has been marked
Exhibit 23 in these hearings, which is an

Executive Summary of the econom c testinony of
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Dr. Marco Pal ma?
A Yes, | received it and reviewed it.
Q Thank you. And if you woul d, please,
gi ve us your testinony.
A Al'l right, thank you.

Good norning. My nane is Joseph
Massey, and it's spelled J-O-S-E-P-H MA-S S E-
Y. | live in San Antoni o, Texas. |'ve been the
owner of J-B Cattle and Pecans since 2000. J-B
Cattle and Pecans is a cattle operation and pecan
farm |l ocated in Uval de, Texas. | have over 233
acres of 45-year old pecan trees currently in
production, and nmy farmis primarily or wholly an
i nproved variety pecan farm M resune is
attached. |1'msure you all have a copy.

J-B Cattle and Pecan woul d be
considered a small pecan grower under the Snall
Busi ness Administration definition. In recent
years, | have seen a wide variation in the price
that | have received fromny pecan crop. Such
wi de variation in pricing makes it extrenely

difficult to plan for future operations of ny
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farm

Wil e prices for pecans go up and down
dramatically fromyear to year, ny costs of
production have been steadily increasing. Cost of
fertilizer, insecticides, and equi pnent has all
i ncreased in recent years regardless of the price
| receive fromny crop.

The price instability is conmpounded by
the |l ack of accurate market information on the
anticipation --- excuse me, anticipated size of
the pecan crop in any given year. Al this makes
it difficult for ne to negotiate a fair price for
ny crop, and to nmake reasonabl e busi ness
deci si ons about investnents in nmy farm |ncreased
price stability and nore accurate market
i nformation would greatly benefit ny small famly
oper ati on.

| think my farmand the industry would
al so benefit in the future from grade, size,
gual ity, package, shipping protocols and ot her
handl i ng requirements as we conpete with other

tree nuts for shelf space and consuner attention.
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| have reviewed the econom c anal ysis
sumary prepared by M. Marco Pal ma, specifically
the projected average price increase from
Pronotion 6.3 cents for in shell pound versus the
average of 2.5 cents for in shell pound costs.
Overall, I amaware of the cost that the proposed
Federal Marketing Order may inpose on ny farm
And | do not believe that costs are unduly
bur densone. Furthernore, | believe that the
benefit of the Federal Marketing Order to nmy farm
will greatly outweigh any costs associated with
it.

| understand that under the proposed
order only growers with nore than 30 acres of
pecans or nore than 50 pounds of average
production per year over the last four years wll
be allowed to vote on the proposed order. In ny
opinion, this threshold is reasonabl e because a
grower that does not neet threshold is not a
comercial grower. Any grower that is smaller
than this threshold could not justify the cost

i nherent in such a small production, and nost
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probably seller of pecans from ol der trees would
happen to be on his or her property.
The Anmerican Pecan Board has kept our

organi zation infornmed about its efforts to

propose a Federal Marketing Order. | believe that
| have been infornmed about the process. | have
been given an opportunity to participate. | have

been on the Board of the Texas Pecan G owers
Association, and | amcurrently the President of
t he Texas Pecan G owers Association. | have been
aut hori zed by the Board of the Texas Pecan
Growers Association to testify on its behalf in
support of the Federal Marketing Order for Pecans
and we have witten a letter of support on behal f
of the Texas Pecan G owers Association to the
Secretary of Agriculture in support of the
proposed Federal Marketing Order for Pecans. | am
also testifying in my individual capacity in
support of the Federal Marketing Order for
Pecans.

In conclusion, | fully support the

proposed Federal WMarketing Order for Pecans and
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encourage the Secretary to inplenent the order as
proposed by the Anerican Pecan Board. I'll be
happy to answer any questi ons.

MR. QU RCS: Thank you, Dr. Massey. A
coupl e of quick questions.

BY MR QUI RCS:

Q The first is, you nentioned that only
growers with nore than 30 acres of pecans or nore
t han 50 pounds, did you nmean 50, 000 pounds?

A | neant 50,000. If | said 50, I got a
little quick there.

Q Thank you. W all do, Dr. Massey, |
prom se you

Your resune is attached, and al so a
| etter that was witten by you on behal f of the
Texas Pecan Growers Association, which is
attached. It looks like it was sent on June 15th,
2015 to the Secretary of Agriculture. Wuld you
read that, please, into the record?

A | hate to tell you this, but | don't
have a copy of the letter. This letter was

witten --- excuse ne, read into testinony
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yesterday by Cndy Wse. The letter states that:
"The Texas Pecan G owers Associ ation
is witing you in support for the Federal
Mar keti ng Order for Pecans currently being
promul gated by the Anmerican Pecan Board. CQur
i ndustry has and continues to face issues of
price and supply instability in the market. This
situation inhibits our efforts to provide a
consistent quality supply of pecans to donestic
consuners, or at a price that supports the
profitable returns to producers and processors.
W believe that the Federal Marketing
Order will contribute to a nore stabl e market
environnment that is favorable to growers, buyers,
shell ers, and consuners. The Texas Pecan G owers
Associ ati on goes on record in favor of the order
and greatly appreciates your support.” And it's
signed by nyself and G ndy Wse, Executive Vice
Presi dent .
MR. QU RCS: Thank you, Dr. Massey. W
tender this, Your Honor, as Exhibit 59 into the

record.
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JUDGE GUTHRI DGE: |s there any
obj ection from USDA?

M5. CHI LUKURI: No objection, Your
Honor. And, again, | would note that any
personal ly identifiable information will be
redacted before this is placed on the AMS
websi te.

JUDGE GQUTHRI DGE: Thank you. |Is there
any objection fromthe audi ence? Hearing no
objection, Exhibit 59 is adnmitted.

(Wher eupon, the above-referred to

docunent previously marked as Exhi bit

59 for identification, was received in

evi dence.)

MR, QU ROS: W reserve any further
guestions, Your Honor, on this witness at this
tinme.

JUDGE GUTHRI DGE: Are there any
guestions from USDA?

MS. SCHMAEDI CK: Mel i ssa Schnaedi ck,
USDA. Good norning, M. Mssey. Thank you for

your testinmony. Thank you for joining us today.
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CROSS- EXAM NATI ON
BY Ms. SCHMAEDI CK:

Q You nentioned that you have both
cattl e and pecans on your farm In fact, it's
called the J-B Cattle and Pecan Farm So, can you
tell us are the cattle and the pecans m xed, or
are they separate operations?

A They're two distinct operations. For
the nost part, my orchard is an inproved variety
which | reference here, but | have sprinklers in
bet ween each tree. | have 7,000 plus sprinklers
and cattle have a tendency to break them when
they go in there.

Q Ckay.

A So, it's --- you can do it. I've tried
many different approaches to try to run cattle in
there but it's not a practical ongoing basis. |
can find uni qgue opportunities here and there, but
it's not a routine practice.

Q Thank you. The reason | ask is that
we' ve heard sone testinony about cattle wandering

around anong the trees, and | was wondering if
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that was your situation, as well.
A Ri ght.

Q | want to talk to you a little bit

about your experience in ternms of being aware and

foll ow ng the devel opnent of the proposed

Mar ket i ng Order.

A Ckay.
Q You nentioned that you've been kept
wel | informed, but did you have the opportunity,

and did you participate in nunerous outreach
neeti ngs?

A Yes. |'ve actually traveled to New
Mexi co, Ceorgia, Al abama. |'ve been to at | east
five or six different nmeetings where these
di scussi ons were going on, and so |I've had an
opportunity to participate, and feel that |
probably have an unfair advantage in the sense
that |1've heard a | ot of opinions fromthe east
to the west, as well as Texas.

Q Yes, and |I'd |ike to ask you about
t hat uni que position you have. G ven that you

have traveled to all three regions, what is your
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--- first of all, what's your general inpression
of the reception of the proposed progranf

A | think that | saw an evol ution just
like all programs. | would say that if you asked
me on the first nmeeting there were many concerns,
and really questions, you know. \Wen you go out
for the first tinme, what is it that we're really
tal king about? What's the intent? So, | saw the
nost amount of apprehension on ny very first
meet i ng.

As the process went through, and I
woul d say |'ve participated for at |east better
than a year now, and just two weeks ago we had
t he Texas Pecan conference here in Dallas. And |
feel that I was nost confortable that we have
noved the --- we, but the industry has noved in a
very positive outlook as to what this could do
for the industry.

| think John Turner in his words were
that, you know, nmade a good point. Anything that
we can do to know what the market's stability ---

anything that stabilizes market, what the
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guantities are, what the quality is, you know.
When sonebody calls up and says I'Il offer you X
for a pound of pecans, you'd like to know what is
the going rate, and why, you know. So, | think
it's been very good, and | think that's the
singl e nost inportant observation that | have
made t hrough the process. Wile there's been nany
guestions, | think we've all cone to the
conclusion that if we knew how many pounds, what
the quality, what the varieties, and what they're
bringing, it would all help us i mensely.

Q Thank you. So, you nentioned sort of
initial trepidation over this proposed program
Wat were sone of the concerns? Do you recall?

A Vel l, you know, the concerns, you
know, who is going to control it? Is this a
grower's program is it a sheller's program is
it a cunul ative program so that, you know, the
first question is what's the benefit? Who's going
to control it, manage it? Those are sone of the
appr ehensi ons | heard.

You know, who gets to vote? Does ---
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you know, on day one well, you know, | nean,

| ogically and everywhere you go, oh, well, this
is only for big growers, which is wong, but
those are the questions that get asked on day
one. And, in fact, if you asked ne today |'d say
the small grower should be nore vested than the
| arge grower. I'ma snall grower, and I

absol utely need this stuff. So, those kind of
concerns, and | think those very argunents have
been brought up to ne. Being President of the
Texas Pecan Growers Association, gives people

| icense to just walk up to nme and ask ne anyt hi ng
they want, or to express an opinion, whichever
way they would like. So, |I've had many

di scussions. | feel really good that | would say
for the nost part when you start explaining the
program it just conpletely changes people. You
know, fear comes from unknown, and sonetines you
want sonebody to explain it to you rather than
just reading it. You want sonebody to tell you
this is how you think it's going to work.

Q So, based on that statenent is it fair
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to say that there was an educati onal conponent to
the outreach in ternms of explaining to fol ks how
t he program woul d work, what the potenti al
benefits are? And then through that educati onal
process, people becane confortable?

A | would say that's absolutely right.
It's a big educational process, and it works both
ways. And |'msure --- | just participated. I'm
not on the Anerican Marketing Board, but if you
would talk to Mke and all the other people on
the Board, they |earned just as nuch fromthe
growers.

There's no doubt that the docunents or
the outline of the perceived docunent on day one
and what ended up on day 12 was dramatically
different, you know. | nean, the intent didn't
change, but | think there was good education both
ways. It was not a one-way process.

Q Thank you. That's a very inportant and
i nteresting conment, and actually leads into ny
next questi on.

Do you feel that there was a
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reci procal sort of receiving of information, and
t hen addressing concerns as they cane up either

t hrough an educati onal process, or through
revision or nodification of the proposals to nake
the program nore, | guess, better fitting the
needs of the industry?

A Yes. | think that was the natural
occurrence of the process, you know |f you | ook
at the neetings fromone region to the other that
would follow. If we heard or the group heard a
concern in New Mexico and the next one was in
Al abama or wherever southeast, well, generally by
the time that next session occurred, then that
was i nplenented into the discussions and really
taken into consideration, whatever was basically
appropriate, | would say, you know. So, yes, it
was an ongoi ng evol utionary process, is the way |
woul d describe it. So, you know, you learn from
one, and you don't want to nake that m stake the
second tinme, and the third tinme you get to hear
sonething a little bit different because that one

is kind of off the table. So, | think it was a
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very good process to expose the different
concerns the groups would have. And maybe
everybody had themall over the pecan belt, but
as you were answering the gquestions, you could
nove to the next issue systenmatically.

Q Thank you. And at any time --- well,
| et me back up and recall sonething | think I
heard you say.

| believe you said that early on there
was a concern that the proposed programwas a
program for |arge growers, but that over tine,
and as a result of the educational and outreach
process that opinion changed to this is a program
that really is intended to support small growers.
Is that an accurate sumary of what you ---

A Vell, | would say that's correct. You
know, from my perspective, | ama snall grower,
and it was a no brainer for ne, and | use those
terms. You asked nme a specific question, so |
don't want to get off here too much. But | fee
very confortable that it --- that | went to these

nmeeti ngs, wanted to understand how | was going to
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be affected. And let's be honest, we get invol ved
because we al so want to protect our position or
enhance our position. W don't do it just for
good bull. So, I left pretty confortable know ng
where | was headed, and had ny opportunity to
participate, and it allowed ne to articulate

t hose stories to ot her people.

So, | generally feel very good about
that. And | say this froma real personal
experience. |I've sold pecans now for 15 years,
and |"mgoing to give you two exanpl es that were
just m nd boggling to ne. One is, |I'mkind of
early to harvest and | try to start COctober and
be through by Thanksgi vi ng.

One particular year we finished up the
week after Thanksgiving, and | had a | oad of
pecans to | eave after Thanksgiving. And the price
dropped al nost 70 cents for the sane product, and
| --- besides blowing ny top and talking to the
per son who bought it, his answer to ne was well,
you know, it's after Thanksgi ving and the guys in

West Texas and New Mexico are starting to
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harvest, the supply is up. And ny answer, or ny
guestion was well, how do you know it's up, and
how much is it up? Well, the answers were we
don't know, it's just up, and we're not paying as
much, so | didn't --- so, that was pretty --- |
nmean, that was a slap in the face, you know. So,
to me anything that stabilizes price and quality
is really inmportant so |I know how to negoti at e.

Anot her situation, so | thought boy,

|"mgoing to be really clever. | get involved ---
and it's the sane group, and they cane out to ny
orchard and they saw ny pecans, and | was havi ng
one of those really good years, and they bought -
- we contracted by entire herd in August. Herd,
excuse ne, I'm---

(Laughter.)

MR. MASSEY: You know, |'ve got to
renmenber where |'m at, because --- anyhow, and |
do have national level in the cattle industry. My
crop, and | sold nmy whole crop in really early
August, and we didn't --- you know, but the

answer is go. Soon as you can get it off let us
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know and we'll pick it up. And | thought I
negotiated a really good price.
That particular year supply was down.

| started getting calls of people offering ne

nore noney than | sold it for. Ckay? So, |'ve
been really smart. |'ve outwitted nyself two
times there. But 1'Il tell you sonething el se,

I"ma pretty direct person, so | called the
person who bought it and | said, |I'ma big boy. |
cut a deal with you, and I"'mgoing to live with
that, but let nme tell you, |'ve been getting

t hese kind of prices. And before | could finish
that sentence, that person was a straight up

person and he said, Joe, we know that, and we're

going to --- I'lIl call you in a couple of days.
We'll tell you how much nore we're going to give
you and adjust it. So, | nmean that was --- that's

busi ness, you've got to handle it. But that's two
times | outwitted nyself because no one coul d
give nme an idea what was really happeni ng.

BY Ms. SCHMAEDI CK:

Q Thank you for those exanpl es.
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You nentioned a 70 cent price drop,
believe. |Is that correct?

A That's right. It was --- wthout bei
real specific, it was sonething like 223 down to
169, and | was wow.

Q So, roughly ---

A That was --- it was --- it could hav
been --- | may not have that right. It could hav
been 256 down to about 169, 170. It was around 7
75 cents that particular year.

Q So, percentage wise it was a drop of
what, between 25 and 30 percent?

A Third, you know, roughly, you know.
mean, when you stop and think about it, alittle

bit nmore than a third, 35 percent.

Q Ckay.

A So, you know, that was really
dramatic. The only thing that was --- the only
think that ----1 mean, ny only salvation was it

was kind of ny last |oad or two, but that didn't
make ne feel any better.

Q Thank you for that.
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| just have one --- have two
addi ti onal questions. One is, so at any tinme in
the process did you ever get the sense that the
Ameri can Pecan Board was intentionally trying to
cut out small producers?
A Oh, absolutely not. You know, | think
--- I"ma small producer, and | have roughly ---
well, | have 233 acres and it's about 6,200
trees, and | have to buy all the equipnent. And
sonme days | question the econom cs of having that
size operation with all the equipnment and
investnment. It would be nuch better for nme if |
was at | east twi ce as big.
So, at sonme point | have a pretty good
understanding. | nean, | think we're being ---
this is my opinion now | think we're being very
generous to say that 30 acres, 50,000 pounds is a
comer ci al operation.
Q Thank you.
My | ast question is, again, you have
the benefit of not only traveling across the

production area but follow ng the process for you
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said at |east a year. So, in your opinion, is
there --- has there been a general sense of trust
t hat has devel oped in the industry both in the
rel ati onshi p between growers and handl ers, but

al so in the proposed programand its intent to
benefit the industry as a whol e?

A | would say that maybe the nost
amazing thing out of the process is that one is
there's communi cation from East to Central Texas,
to the West. | think we now know each ot her
better. And the other thing that was an eyeopener
Is guess what? W all do the sane thing, and we
all have the sane problens. So, conmunication was
absol utely good, very good, maybe the best part
of the whol e thing.

M5. SCHMAEDI CK: Thank you. | have no
further questions.

JUDGE GUTHRI DGE: Are there any nore
USDA questions?

MS. VARELA: Jen Varela, USDA. Thanks
again, M. Mssey, for being here and providing

sonme perspective of soneone who's followed this
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process fromstart to finish, or at |east for
nost of it. It's really hel pful to kind of know
how t he i ndustry has viewed this.

BY Ms. VARELA:

Q You nentioned that early on there were
guesti ons about who was going to control the
Board, the Council, or the entire program Wre
you referring to the nenbership on the Board, or
on the Council ?

A No. No, | was referring to the growers
per se. You know, | think we have three unique
groups in the pecan industry that you deal with
on any given day, the grower who --- and then you
have an accunul ator in many instances, and then
you have a sheller processor. And so, you know,
on day one, | think the questions are our goals
and m ssion aligned on those three people, and is
one getting --- again, it all starts out with am
| being protected, not being protected? Is it
fair? And how do we control this, and no one
group is overly represented, | think?

Q And then seeing different versions of
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say the nakeup of the Council, just in your

di scussions with the peopl e about the program
overall, do you get the sense that each of those
sectors, for lack of a better term is pretty
satisfied that their interests will be fairly
represent ed?

A Yes. This is really ny first
opportunity to interact with shellers per se,
and probably nore broader accumnul ators than just
the ones | knew because | was going fromeast to
west in this process, as well. And | woul d say
wi t hout a doubt | think that |evel of trust
obvi ously devel oped, and it's been very
i mportant. And | think that's probably nore than
anything else, it's the education, it's know ng
what's goi ng on. Level of trust | think has been
devel oped.

Now, you know, the good thing about
trust is once you have it, you can only do one
thing wwth it, and that's lose it, so we've got
to make sure we follow through

MS. VARELA: Thank you. Those are al

Neal R. Gross and Co., Inc.

132

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

133

nmy questions.

MR. H NMAN: Don H nman, USDA. Thank
you for your responses. |'mgoing to ask you a
guestion related to --- simlar to what |'ve
asked other witnesses related to the benefits.
You al ready gave a very thorough and hel pf ul
response relating to the value of market --- if
there's lack of information, and how t hat woul d
affect your ability to negotiate price. That was
a very hel pful response.

And the other question | want to ask
about relates to, you nentioned on page 2 that
you woul d support future grade, size, and quality
standards if the market were to establish them

BY MR HI NVAN:

Q Coul d you offer your insights on how
you t hink establishing those would help the
i ndustry and your operation?

A Vell, you know, actually that is
equally as inportant, or maybe nore inportant. |
told you that |'ve sold ny pecans in advance, and

it was based off the variety, it was based off of
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the size, it was based off the count, you know,
per pound, and the yield. So, all those things
start affecting quality. So, you know, if |I'm
produci ng what | consider based off variety a
nunber one grade pecan, and it yields 58 percent
meat and, you know, it's 47 or 54 pecans to the
pound, then | want to be paid for that. | don't
want soneone to tell ne that | can't give you as
much, and they're conparing it to sonebody who's
got a 47 percent yield. You know, so quality is a
really inportant issue. And | think the nore

i nformati on we have, the better we'll able to
negotiate. And | think in the long run it's
really inportant to establish a market. You know,
what happens the first year is al nost a noot
point. |I'mnore concerned what's going to happen
the second, third, fourth, and fifth as we start
conpiling the data and we know what the real
tonnage is that we're producing, and what the
real quality of what variety, and what price.
Then is when we're going to becone marketers of

pecans, when we can guar ant ee somet hi ng and know
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what we can expect.

MR. H NVMAN: Thank you. No further
guesti ons.

JUDGE GUTHRI DGE: Are there any nore

USDA questions?

MR HLL: Brian Hill. How are you
doi ng?
BY MR HILL
Q You testified earlier in answer to a

guestion of Ms. Schmaedi ck, you said that you
t hought the Anerican Pecan Board was very
generous in conceding that 30 pecan acres or
50, 000 pounds woul d qualify someone as a grower.
Just as a point of clarification, are you saying
that you could see that nunber being | ower, or
you' re saying that that nunber could easily have
been hi gher?
A Vell, in ny opinion, | could build a

case that it should be higher.

MR, HI LL: Thank you very much.

JUDGE GUTHRI DGE: Are there any nore

USDA questions? You're up.
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MR QUI ROS: Yes.
REDI RECT EXAM NATI ON
BY MR QUI RCS:

Q Dr. Massey, the definition for grower
is really the | evel of commercial grow. Are you
satisfied that 30 acres or 50,000 pounds during
the four-year average tinme that's tested, you
think that's appropriate?

A | think it's appropriate. | nean, we
could debate it plus or mnus, but |I think it is
a very good position to start with.

Q And you have to draw the |ine
sonewher e?

A You've got to draw a |ine sonmewhere.

MR, QU ROCS: Ckay, thank you very nuch.
No further questions.
JUDGE GUTHRI DGE: Any nore USDA
guestions? Are there any questions fromthe
audi ence? No.
(Wtness excused.)
MR QUIRCS: M. Mnte Nesbhitt, Your

Honor .
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JUDGE GUTHRI DGE: M. Nesbitt, while
they're handling that, if you could raise your
ri ght hand, please.

VHEREUPCN,

MONTE NESBI TT
was called as a witness and, after having been
first duly sworn, was exam ned and testified as
fol | ows:

JUDGE GUTHRI DGE: Thank you.

MR QU ROCS: M. Nesbitt, you've been

sworn, so I'd like to ask you a few questions
bef ore we begin to establish the record.
DI RECT EXAM NATI ON

BY MR QUI RCS:

Q First of all, what is your nane?

A My nane is Monte Neshitt.

Q And woul d you pl ease spell it slowy?
A Ilt's MONT-E, NE-S-B-1-T-T.

Q And tell us about your involvenent in

t he pecan industry, and what you do.
A | cane to Texas A&M as a graduate

student in 1988, and | worked under Dr. Benton
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Storey, who was a noted pecan expert at Texas A&M
University. |'ve been enpl oyed either at Texas
A&M or Auburn University, or the USDA Pecan
Breedi ng Program since that tinme.
| currently serve as an Extension of

Program Specialist, so nmy job is outreach to the
pecan i ndustry sol ving problens and sone research
i n pecan production. My expertise area or ny
trai ned profession is horticulture, so ny focus
of expertise would be the growi ng of pecan trees.

Q And when you say you work for the
Ext ension Service, is that in Texas?

A Yes, sir, that's Texas A&M Agrilife
Ext ensi on, and that is the Extension agency that
serves the State of Texas.

Q W heard fromDr. Larry Stein
yesterday. |Is that the sane agency that Dr. Stein

wor ks for?

A Yes, sir. That's correct.

Q And you all have direct contact with
grower s?

A Yes, we do.
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MR, QUI RCS: Thank you. | want to
i ntroduce Exhibit 60, which is a copy of your CV,
and we would like to tender that at this tine.

JUDGE GUTHRI DGE: Exhibit 60 is --- M.
Nesbitt, that's your CurriculumVitae.

MR, NESBITT: | don't think I ---
don't have that up here.

JUDGE GUTHRI DGE: Yes? Does USDA have
any objection?

M5. CHI LUKURI: No objection, Your
Honor .

JUDGE GUTHRI DGE: Does anyone in the
audi ence have an objection? Hearing no objection,
Exhibit 60 is admtted into the record.

(Wher eupon, the above-referred to

docunent previously marked as Exhi bit

60 for identification, was received in

evi dence.)

JUDGE GUTHRI DGE: M. Quiros.

MR, QUI RCS: Thank you, Your Honor.

BY MR QUI RCS:

Q | also want to establish a record on
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two additional matters. M. Nesbhitt, you' ve
received a copy of what's been marked Exhibit 1

i n these hearings, which was a notice prepared by
t he USDA whi ch contains the proposed Marketing
Order for Pecans. Have you had an opportunity to
receive it and read it?

A Yes, | have.

Q Al so, have you had an opportunity to
receive and read what has been marked Exhibit 23
in these hearings, which is the Executive Summary
of Dr. Marco Palma's work?

A Yes, | have.

Q Thank you. | understand you have a
presentation to us today with regard to sone of
the cultural issues that are influential for
pecans, and so if you would, if you would give us
that testinmony and Ms. Myers will show it on the
overhead screen. | think you all have a copy of
it. If you would pl ease wal k us through that, we
woul d appreciate it.

A Sure. Ckay, this is ---

MR QUIRCS: That's Exhibit 61 which
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we're introducing at this tine.

(Wher eupon, the above-referred to

docunent was marked as Exhibit 61 for

i dentification.)

MR. NESBI TT: Ckay. This is an overview
of pecan production and it includes sone of our
recommendati ons for Texas production. So, second
slide is basically a statenment that the pecan is
native to Texas, and it's valuable historically.
In the picture you'll see a pecan tree that's
been naned the La Bahia pecan tree. This is a
native pecan tree that's believed to have been
present when Stephen Austin came and brought
settlers to Texas, so this as an exanple of a
200-year ol d pecan tree. And it has been
propagated and it's viewed as valuable for its
hi storical val ue.

And then pecans are also a significant
----- make a significant contribution to Texas
agricul tural econony. The 2012 USDA census |ists
87,581 acres of pecan farns, if you will, in

Texas.
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BY MR QUI RCS:

Q M. Nesbitt, could I turn you back to
page 1 of Exhibit 61. Tell nme what that is, what
that picture is?

A That is a pecan orchard in El Paso
County.

Q And what type of trees are those? Is
that i nproved or native?

A That's an i nproved pecan orchard.
Those particular cultivars are Pawnee.

Q And do you think that particular
orchard is flood irrigated, or do you think it's

sprinkler irrigated, or is not irrigated at all?

A This would be a flood irrigated
or char d.

Q Thank you. | just wanted to clarify
t hat .

A Ckay.

| think we're beginning on page 3.
A Okay. Page 3 is designed to educate
the rear on sonme of the different pecan trees

that are encountered in Texas. W have native

Neal R. Gross and Co., Inc.

142

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

143

trees, as | previously stated. These are truly
native when they have devel oped from seed on
their own naturally w thout mankind' s help. A
seedling tree would be any tree that originated -
-- arisen fromseed, germnated and grown into a
tree from seed, and has not been nmmi ned or
propagat ed by grafting.

Fol |l owi ng that we have i nproved
cultivars or varieties. The word variety and
cultivar is used interchangeably in the pecan
i ndustry. Sone scientists prefer the term
cultivar for some kind of botanical reasons.
Variety al so can be used, but I'll use them
i nt erchangeably. These would refer to trees that
have been sel ected, naned, and then propagated by
grafting for inprove traits. Traits can be size,
coul d be di sease-resistance, higher kernel
guality, and other traits that are advantageous
to the grower.

And the fourth one is a controlled
cross. The USDA Breeding Program as well as

private growers, and the University of Ceorgia
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engage in pecan breeding with a deliberate effort
to cross two cultivars of pecans to devel op a new
hybrid variety, so that is what we see in that
fourth category.

In that particul ar category we know
both of the parents. An exanple on the right-hand
side of that slide is Pawnee. Pawnee was
devel oped by the USDA Breeding Program and it
was a controlled cross, nmeaning that pollen was
applied by the breeder to a known flower, and
t hey nonitor the devel opment of the offspring and
ultimately rel ease that as Pawnee.

The upper picture, the right-hand just
shows the diversity of pecans, was trenendous
diversity in and anong both the native seedling
and inproved cultivars that are in existence.

The next page | just present an
exanpl e of Pawnee, which is an inproved cultivar.
It's used widely in the pecan industry. It was
devel oped by USDA Pecan Breedi ng Program as a
cross between Mohawk and Starking Hardy G ant.

That cross was nmade in 1963, the variety was
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evaluated to be released ultinmately to the
i ndustry in 1984.
BY MR QU RCS:

Q M. Nesbitt, a couple of questions
about that, and that would be on page 4 of
Exhibit 61. Is that right?

A Correct.

Q When it was rel eased in 1984, how | ong
did it take growers to start to plant that as
part of their --- how | ong does that acceptance
take place after the rel ease?

A That acceptance can take decades in
sone cases. It's a gradual process. It's inpacted
by changi ng dynam cs within the pecan industry.
The pecan industry began to pay high prices for
early pecans that mature early and can go to
mar ket early, and that has in the |ast decade to
two decades has increased the utilization of
Pawnee.

And it's an early cultivar.
It's an early cultivar.

Q Thank you, |'msorry.
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A No, that's ---

Q M. Nesbitt, when | say early
cultivar, the harvest is earlier than other
cul tivars.

A Yes, sir. Correct.

Q Thank you.

A Okay. Page 5 is intended to describe
that we have two pollination types in pecans.
Sonme of the cultivars or varieties or natives
will be Type 1. They produce nmale pollen first
before the female flowers are receptive. And Type
2 woul d be the reciprocal of that. They produce
female flowers that are receptive prior to the
sheddi ng of their pollen. So, as we recomend
cultivars for orchards we often recomend t hat
t hey consider pollination needs. The chart shows
exanpl es of two Type 1 cultivars, Pawnee and
Western, also known as Western Schl ey, and then
Wchita. And Type 2, the bars represent tine of
pol |l en shed by date, and then the darker bars
show pistil receptivity by date. And what we're

trying to do is acconplish overlap of the two.
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Pawnee in this particular chart is not capabl e of
pollinating itself. Pollen shed occurs before
female flowers are receptive; thus, it be
advant ageous to add Wchita and Cconee with
Pawnee in order to get maxi mum pollination. So,
we say plant both Type 1 and Type 2 in the
pl anni ng.

Q M. Nesbitt, for people that are
viewing this in black and white slides in the
future that mght read this transcript, the

pollen shed with is yellowis the light bars ---

A Yes.

Q --- and the receptivity is the dark
bar s?

A That's correct.

Q Thank you.
JUDGE GUTHRI DGE: Thank you for that
clarification.
MR. NESBI TT: The next page, which |
believe is page 6. I'msorry there's not page
nunbers on these. Describes how we in the

Ext ensi on Agency view the State of Texas in terns
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of growi ng regions, or slight changes that inpact
production practices and cultivar utilization.
So, we have a very diverse climate fromeast to
west, north and central for grow ng pecans based
on our longitudinal and | atitudinal diversity.

The far west is described as having
| ow di sease pressure, talking about diseases of
pecan trees. There's a | ot of heat and high
tenperature stress in the environnent. It's an
area that has such little rainfall that
irrigation is required for the trees to live and
then to be productive.

The upper left | have a box that
descri bes the north growi ng regi on as being
shorter in ternms of its days. The grow ng season
is shorter in the nunber of days, frost-free
days. There's al so | ow di sease pressure and
irrigation is required.

The central region is described in
this third box fromthe left as an area that's
transitional, has variable disease pressure,

usually that's very low. Irrigation is needed.
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This is --- generally transitions from about 25
i nches of rainfall per year to 35 inches of
rainfall per year, and I'll describe on sone
successor slides the inpact of that on irrigation
needs. But we say irrigation is needed in that
region, but there are growers who do not
irrigate. The trees will live at that |evel of
rainfall, and there are growers that wl|
suppl enent or use irrigation as a supplenent to
natural rainfall.

The far east is very nmuch like
Loui si ana, and M ssissippi, and CGeorgia, and it
is typified by rainfall greater than 35 inches
per year. That nmeans there's | ot of disease
pressure on the trees, scab, perry mldew, and a
nunber of other fungi. There's enough rainfall to
produce pecans without irrigation, so we say that
it is possible to grow pecans without irrigation
in this region. W --- so that is an overvi ew of
these four regions that we work in in Texas.

The next, page 7, | further take these

four regions and apply the current recommended
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cultivars that we recommend for those four
regions. And without going into that in detail,
there are differences within the regions.
Varieties recomended to the east have a high
nascab resistance to be reconmended for those
regions. That's less of a concern in the central,
west, and north regions. This can be found on the
website that's indicated on the bottom of the
page.

| would say further that this does not
represent all the pecan cultivars that are
presently used in the industry in the State of
Texas. W have trenendous diversity based on the
hi story of native pecans. The USDA Pecan Breedi ng
Programis housed in the State of Texas, and the
| ength of tinme that pecans have been a comrerci al
crop in Texas has added over tine to the
di versity and nunber of cultivars that we grow,
Sso it is --- our state is rich in terns of
cultivar utilization and diversity.

JUDGE GUTHRI DGE: M. Nesbhitt, just to

make sure the record is clear, the word after
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i mproved, it's nostly obscured, is cultivars?

MR. NESBI TT: That is correct.

The foll owi ng page, to inplenent
cultivars to pecan orchards that is predonm nantly
done with inproved cultivars. Natives exist and
they are used opportunistically by growers who
acquire property that has natives. W don't plant
native trees. In sone cases seedling trees are
allowed to grow, or may be planted, but the
predom nant utilization of pecan trees in Texas
is for inproved cultivars, and so planted
orchards will require grafted trees, or a
grafting process to be done by the grower.

G afted trees are available in two
forms, container grown on the left. W have a
| onger planting windowin the year, we can plant
those in the winter, spring, sumer, and fall.
They typically cost a little bit nore, and have
good survival. On the right-hand side there are
al so what we call bare root trees. These are
trees that are dug at one |ocation and

transferred into the grower's new orchard site,
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and those are nostly planted in the winter due to
perishability. They typically cost a little bit

| ess and they al so give growers good survival.

So, that's just an exanple of how trees are
obt ai ned by growers in Texas.

The next page show a tabl e of
recommended or commonly used tree spacings for
pecan orchards in Texas, and | would say they are
applicable to other states, as well. The far-1left
colum, the word "high density" probably should
not be a descriptor for that table. The first
coupl e of spacings, 20 by 40, and 30 by 30, are
what we woul d consi der high density, and we nove
to a nore noderate density, and then a standard
density at 40 and 50 feet apart. So, that's a
little bit of an error in that colum descriptor.

At those spacings, the next col umm
will tell you how many trees per acre you woul d
have if you planted on those spaci ngs. And then
typically if the orchard is thinned, it's reduced
to the next nunber you see in the third col um.

And that gives the nunber of trees per acre in
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the fourth col um.

There's a |l ot of diversity in spacing
i n pecan orchards. The npbst commonly used in
Texas is 35 by 35 in the east and central
regions. In the north and west we will see 30 by
30 commonly used where they al so performnore
hedgi ng as a mai ntenance practi ce.

The next page | just show sone
representations of how trees grow and devel op
over time, and the anount of space that they take
up as they do. They're quite small when they're
planted as a one, two-year old tree. They only
have a |inb spread of about 1-1/2 feet. And then
t hey progress through that. These are
approxi mati ons that are designed to give you sone
i dea of the size relations of a pecan tree.

The fourth picture on the right shows
a 12 or l1l4-year old tree with a 20-foot linb
spread. This is a tree that's beginning to occupy
its planted space in the orchard. That wll
continue as the trees age. Trees continue to grow

t hroughout their life. There's no stoppage of
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growt h conpletely. The growmh rate does sl ow.

On the next page, | depict a tree
that's what | say is ultinate tree size. This is
a 40-year old tree that has a |linb spread of 54
to 60 feet. And these trees in this orchard
that's depicted are at a 70-foot spacing. So,
pecan trees ultimately hit a large size and they
will ultimately crowd those initial tree spacings
in a pecan orchard that | described the two
sl i des previous.

On the next slide, | show ---

JUDGE GUTHRI DGE: M. Nesbitt, could
ask you a question about that 70-foot spacing?

MR, NESBI TT: Yes.

JUDGE GUTHRI DGE: W can't see it here,
but with the 70-foot spacing be going down the
rows al so? We can see, it |looks |like 70 feet.

MR. NESBITT: This is 70 by 70,
correct.

JUDGE GUTHRI DGE: Ckay, thank you.

MR. NESBI TT: The next slide says high

sunlight nust be nmaintained and tree to tree
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shading. Once the trees, the |inbs begin to
touch, the canopies from adjacent trees are
touchi ng then there's enough shade that's inposed
on the tree canopies that we have --- growers

wi || experience reduced grow h, reduced nut
production, smaller size nuts, diabetica
branches, and greater pest problens. So, this
ongoi ng growt h process of pecan trees nust be
nonitored by the grower and he or she nust nake
managemnment deci sions to prevent that.

So, the next page | describe three
strategies to maintain high sunlight throughout
the life of a pecan orchard. One would be to
plant in a permanent spacing that will not crowd.
That woul d be greater than 70 feet, would be nore
| i ke 100 feet by 100 feet. And that density is
about four trees per acre, and not great enough
density for growers to be profitable at that
spacing. So, typically that is not a strategy
that's utilized in the industry.

Second option is to renobve trees as

adj acent trees crowd, would be to nove those, cut
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them off at the ground, dig them up, possibly
nove those to another site using a tree spade,

but elimnate every other tree in every other row
or every other row would be sone practice of tree
renoval to increase the anmount of sunlight in the
or chard.

Third option is hedge pruning. This is
an annual practice. It's depicted in the picture
on the right side. That is a hedgi ng machi ne
that's used in the industry to cut the |inbs
back, and to do that every first, second, third,
or fourth year. G owers all vary in their hedging
practices, but it's an ongoi ng nai nt enance of the

size of the tree to keep sunlight high in the

or char d.
MR QU RCS: Can | interrupt you there?
MR, NESBI TT: Yes.
BY MR QUI RCS:
Q M. Nesbitt, let's just review rea

gui ckly. You've been professionally enployed as a
horticulturalist in the eastern region of the

production area. |Is that correct? At Auburn
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Uni versity?

very much like the western region of the
production area in New Mexico, Arizona, and
Cal i forni a?

A Yes. From Fort Stockton area where
there's significant production west to El Paso,
that very much | ooks |ike what you would see in
New Mexi co.

Q For purposes of hedgi ng, can you
descri be how the regions at |least historically
have used hedgi ng?

A Well, if we |ook at the next slide,
think it will provide some insight on that.

Q Thank you.

A "1l use that as comrentary for your
guesti on.

Q Ri ght.

Neal R. Gross and Co., Inc.

A That's correct, State of Al abana.

Q And you' ve been enpl oyed in Texas, as
well, in a simlar position?

A Correct.

Q And the western part of Texas, that's
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A Mechani cal pruning originates in the
State of New Mexico. Dean Stahmann, Stahnmann
Farnms in New Mexico is credited with kind of
i ntroducing this practice. They planted trees at
30 by 60 in the 1930s, 1956 they began thinning
those trees to 60 by 60 which was the tree
renoval strategy for nmaintaining sunlight. Their
yi el ds were disappointing with that practice, and
they went and replanted with the intention of
cutting the trees back nmechanically, which they
did. And they originally cut themvery hard and
allowed themto regrow, and then 10 years |ater
they woul d cut them again. But that practice
evol ved, they recogni zed the need to prune the
trees nore frequently, and they began to do that
on a four-year cycle, where one side is pruned in
year one, the top is pruned in year two, the next
side is pruned in year three, and they go back in
year four or some rotation like that. And that
becanme a standard practice that other growers in
t he west adopt ed.

The thinking was in the scientific
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comunity that that would work in New Mexico and
Ari zona, and maybe far west Texas, but there was
not as nuch sunlight in central, eastern Texas,
as well as CGeorgia, Al abama, M ssissippi. There
was also difference in cultivar utilization. The
cultivars that Stahmann and ot hers were hedgi ng
were cultivars that could not be utilized in the
east due to their disease susceptibility.

Q Western Schl ey and Wchita?

A Western Schl ey and Wchita.

Q Thank you.

A So, there were attenpts within the
scientific comunity to hedge prune pecan trees
in Georgia, and Al abana, and ot her places. They
were --- at that tinme were not --- there was a
| ack of satisfaction with those results. Part of
t he sl ow adoption also was that this hedge
pruni ng equi pnrent is |arge and expensive, and the
orchard size in Al abama, Louisiana, M ssissippi
and much of Georgia, very snall pecan orchards
t hat cannot afford hedgi ng equi pnent. So, in the

| ast decade to two decades there's been an
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i ntroduction of hedge equi pnent that's nore
affordable to the small grower, nore contract
hedgers that are available in states |ike
Georgia, and sone research that investigated
different cultivars and how t hey shoul d be hedged
maybe differently than they were being hedged in
t he west.

So, today we see nore adoption of
hedgi ng in Georgia, Central Texas, East Texas,
and it's -- that is changing. But we have gone
t hrough a period of tinme where we had a western
hedged regi on, and an eastern tree renoval region
that kind of typified the two areas.

Q And then central is sort of mx of
bot h?

A Yes, you'd find a little bit of both
in the central region.

Q Thank you.

A kay, that will allow ne to nove into
the next slide, and | show a map of Texas that
shows the 30-year average rainfall in inches per

year in these colored transitions. And they have
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lines that indicate where there is 10 inches of
rainfall per year, 15 inches, 20, et cetera
across to the highest designation is 55 inches of
rainfall in the far eastern side of the state.
|"moverlaying with this a statenent
t hat says, "Pecan trees need from48 to 55 acre
i nches of water either fromrainfall or other per
year." And this shows that in the far west we
don't have that fromrainfall. In the far east,
we do, in terns of water vol une.

The next page is a slide that | would
credit to Dr. Larry Stein. Dr. Stein, nyself, Dr.
George Ray McEachern are coauthors on the Texas
Pecan Handbook, and included in that is a
recommendation for irrigation by nonths of the
growi ng season. And this shows that March you
need five inches per acre per --- for the nonth
of March. And then April needs four, May needs
four, June needs four, July needs ten, August
needs ten, Septenber needs ten, and Cctober needs
eight. That is the grow ng season, March to

October, and it's a | engthy grow ng season t hat
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all tolls to 55 acre inches of water that we
recomrend per growi ng season per acre.

The next slide shows --- this is a
supportive statenment. G owers are recommended to
provide from1l to 2-1/2 inches of water per week.
| f you |l ook at the previous slide, you would see
that that works out on a weekly basis to be
between 1 and 2-1/2 inches per week. W say
especially the m d- August to | at e- Sept enber
period, this is when pecan kernel is devel opi ng.
It's highly dependent on water being available to
the roots of the trees, so that's a critical
period for watering.

So, irrigation is an inportant
practice for pecan orchards in Texas, maybe | ess
so in the eastern part of the state, but it is a
vital conmponent to pecan production in the

western, central, and north regions of the State

of Texas.
Q What's the subject of that photo?
A That is a pecan that is cross section,

and it's showing the kernel in the white center
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there's some cork material that separates the two
cotyl edon hal ves, that have been cut in half. The
shell and then the shuck material is the green

| ayer that surrounds the shell.

Q Thank you.

A Next slide is a statenent of overview
description of fertilizer needs and practices in
a pecan orchard. W have two el enents that are
needed annual |y and applied generally by default
in actively managed pecan orchards. This woul d be
nitrogen and zinc. The other nutrients are
managed or applied according to | eaf and soil
anal ysi s.

On the right-hand side of the page |
show a table that shows our recommended
sufficiency levels for nitrogen, phosphorous,
pot assi um cal cium magnesium or mainly zinc,
boron and copper. So, growers will collect |eaves
in the summer and have their | eaves anal yzed and
make fertilizer applications based on that, as
wel |l as from soil sanples.

The left, | make a statenent that the
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standard annual orchard rates for nitrogen are 80
to 200 pounds per acre per ann. That's for ---
that's Texas recommendati on out of Stein, the
coaut hors, the Texas Pecan Handbook published in
2012. That varies, growers will vary that
according to their crop load and cultivars. Sone
cultivars are deened to need nore nitrogen than
ot hers. They're nore productive.

And then the standard application of
fertilizer timng may be is yearly budbreak,
which is March or April depending on cultivar,
May, nonth of May, and nonth of July and August.
W tend to see multiple applications of
fertilizer in an orchard each grow ng season.

JUDGE GUTHRI DGE: That word before My
i s budbreak then.

MR, NESBITT: Ch, yes. That's a
m sspelling. There should be a Dinjected in
there, sir.

BY MR QUI RCS:

Q That's not a Texas pronunci ation for

budbr eak?
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A It could be, but ---

JUDGE GUTHRI DGE: W | earned the Auburn
pronunci ati on.

MR. NESBITT: Al right. The next page,
| state that foliar spraying is an effective
approach for annual zinc. In a previous slide, |
di sclose that zinc is needed in a pecan orchard
annual ly, and here we show a pecan tree sprayer
that's spraying a mist, spray solution up into a
pecan tree. This is an old picture. It's black
and white originally, and open cab tractor which
we probably woul dn't see today. But he is
spraying zinc into a pecan orchard fromthe
ground sprayer, airblast sprayer to apply it in a
pecan orchard. In the mature orchard or bearing
trees, those are sprayed in the springtinme. And
young trees, we spray those spring and sumer.

The next page, | would --- it's
i ntended to give you sone insight. There are a
nunber of pest managenent chal |l enges for pecan
growers, adds to the cost of production. The big

five, if you wll, include aphids, pecan nut
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casebearer, pecan weevil, hickory shuckworm and
stinkbugs, and |ots of other pecan insects not
depicted in this table. These are the nmmj or ones
that are of econom c inportance froman industry-
wi de perspecti ve.

And there are sone differences in
terms of the presence of these particular insects
in certain regions of the country. Wth aphids
which is a foliage feeding pest depicted on the
| ower left picture. Those are found throughout
the pecan industry all the way fromCalifornia to
Georgi a. Pecan nut casebearer, which is a nut
feedi ng pest shown in the second picture fromthe
left is a pest that is native to pecan trees and
devel oped in the native regi ons where pecans are
grown, and is thus found --- it is dispersed east
all the way to Georgia, and has al so been found
in the El Paso and New Mexi co regions despite
early attenpts to quarantine and prevent it. It
is still quarantined in Arizona and California
and they do not have it there to date to ny

know edge.
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Pecan weevil, also a native pest to
pecan found in sone counties of Texas, not in all
counties, but is believed to be distributed
t hrough much of the State of Texas; however, is
not in El Paso. And growers or handl ers of pecans
must treat pecans with cold storage before pecans
can be noved from Central Texas into the El Paso
region or further west, because they do not have
it. East of El Paso all the way to Georgia, the
pecan weevil is distributed.

Hi ckory in pecan weevil is the third
pi cture. The fourth picture fromthe left is
hi ckory shuck worm That is not found in Arizona
and California, not found in El Paso or New
Mexi co, although there's some new i nformation
that has --- indicates it may be present, nmaybe
on alimted basis, and it is found east of El
Paso to Ceorgi a.

The | ast one is stinkbugs. The | ower
right picture depicts a | eaffooted bug which is
in the stinkbug conmplex, and it is found

t hroughout the pecan industry. The growers are

Neal R. Gross and Co., Inc.

167

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

168

chal | enged to manage and control these insects,
as well as other pests, and they will use a tree
sprayer or an airplane typically to apply
pesti ci des when they are needed.

The next page | say the pecan is
alternate bearing. This is a generalization of
t he production habits of pecans. |I'Il use for
statenments to descri be why or how t hat happens.
Pecan trees have a tendency to produce a | ot of
seeds or overbear. Wen they do that they deplete
t heir carbohydrate energy reserves and, thus,
their ability to make strong enough buds to
produce flowers the follow ng year, is then
di m nished if not conpletely elim nated.

The presence of heavy crops al so
signals certain hornones that suppresses the
devel opnment of some of the flowering, sonme of the
flowers within buds of pecans, further hanpering
their ability to return a crop in the follow ng
gr owi ng season.

Stresses on the tree either from

weat her or pests intensify the drain on the tree
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if it also has a crop and, thus, we have years of
hi gh di sease pressure, years of high insect
pressure that cause crop | oss, nmaybe then cause
heavy crop the foll owi ng year, so there's weat her
and pest relationships to this alternate bearing
phenonenon i n pecans.

BY MR QU RCS:

Q M. Nesbitt, | have a quick question
about that. Wthout nanagenent would all pecans
across all regions naturally tend towards this
al ternate bearing phenonenon?

A Yes. Left on their own because of
their propensity to produce a |ot of flowers and
set a lot of fruit they would --- there would be
significant alternate bearing.

Q Vell, help ne here a little bit. |'ve
heard about on and off years, and on and off
years relate to this alternate bearing
phenonenon?

A On year is a descriptor of a year
where a |l ot of the trees in a region have a heavy

crop, so we say that the trees are on production
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Q Ri ght.

A Of year would indicate the trees have
little production.

Q And that would affect supply?

A Certainly affects supply because there
is different anbunt of pecans going to market,
and that can be significantly different from one
year to the next.

Q And it would affect price, as well?

A | would say that based on ny
experiences in conversation with the growers and
buyers that price is affected by these swings in
producti on.

Q So, in an on year price mght be | ower

because the supply is greater?

A That is correct.

Q And the reverse would be so in ---
A Yes.

Q Ckay. Help me here. Wth millions of

trees planted across a 15-state regi on why
woul dn"t it kind of balance out so all years

woul d be the same everywhere? Sone trees woul d be
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on, sone trees would be off, and the supply would

be bal anced. Why doesn't it work |ike that?

A Over --- it's conplicated to answer
that. There's --- that's a question we often
field. There is --- if you actually I ook within
orchards in an on year, you will find threes that

are off but they're typically in the mnority.
Simlar to an off year, you go up and down rows
of trees you'll find trees that are on, but they
are not -- they're in the mnority.

W have heavy concentration of pecans
in the southern U.S. that experiences a | ot of
simlar dynamcs and climate, and those clinate
dynam cs tend to bring a lot of the nature trees
into sone synchronicity. It's not conplete, and
there are growers who have an on year and an off
year nationally speaking. That happens routinely,
but we tend to have years, and it could be |ate
frost. That inpacts a lot of the area. It could
be drought that affects a |lot of the area. It
could be scab that affects a |lot of the area.

That tends to nove a |lot of trees to one side of
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t hat pendulumor the other, so it's not as clear
cut where it's all on or all off. Cbviously, we'd
have to go fromzero to, you know, a billion
pounds of pecans, but it does swing up or down,
and it's affected by sone of these factors.

Q | f consistent supply was inportant to
i ngredi ent buyers and ot her purchasers, handlers,
end-users of pecans you think it's inportant that
we grow pecans across a vast region of this
country so that regional weather effects in one
part of the country may not affect other regions;
therefore, supply is less affected across all
production?

A | would say yes, you know, having
pecans on both the Atlantic coast and the Pacific
coast, and all points in between provides a nean
of protection to the industry, if you will, from
di saster that would elimnate supply conpletely,
and then create a real difficult problemfor, as
you say, those who utilize pecan for food
products.

Q W' ve heard sone testinony about
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i ncreased new pl anti ngs of pecans, many of which
are not in production. |Is that something that
you' ve observed?

A | have observed that in small cases.
|"ve not been able to overview that across the
country, but the --- when | first worked in
pecans in 1980s, early 1990s, went to work in
Auburn there was sonme price stagnation or
deflation in the pecan industry. | was even
hesitant to take a job with Auburn University
because it was an industry that had sone nore
health problens from!|ow prices. The inpact of
Chi na, high volunme exports of pecans, high
prices, not saying we didn't have years with
occasional high prices in the '90s which woul d
i ncrease grower norale and increase nunber of new
pl antings. But from experience |ate 1990s, early
2000s, the influence with China to buy a | ot of
pecans and increase or kind of elimnate the
price deflation and stagnation has certainly
bol stered grower norale both in the southeast and

in Texas, and in Arizona.
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Q In general from what you' ve heard do
you think supply will increase in the next 10
years?

A | think supply will increase. | also

amfamliar with this industry enough to know
that we have a |l ot of older orchards in the
country, both older in ternms of tree age, and
older in ternms of the owner manager of those
farms. |'ve seen turnover --- |'ve pecan orchards
turn into housing subdivisions, so urban growth

think is sacrificing sone of our pecan orchards.

And | think there will be sone repl acenent
count er bal anci ng of sone of that. | think there
is --- | get enough phone calls in my office

i nterest in pecans, people that hear about China,
hear about, you know, higher prices because to

expect that if those factors that are maintaining

the price --- maintaining high prices continue
that there will be an increased supply in the
U. S.

Q This is just a general observation

guestion |I'masking. At the tinme when you were
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working in the '80s and '90s, what was the
average age of the owner nanagers of pecan

orchards? Just a general idea.

A Vell, | would say they were retirenent
age, if 62 is --- we could use that as retirenent
age, | would say it was in that range. | think

t hey have anmazi ng stayi ng power because it |ooks
like the age is still in that age range.

Q Have you seen an increase in younger
peopl e being attracted to this industry in the
| ast few years?

A | have seen --- there are a nunber of
cases of successful pecan farns where the
son/ daughter, next generation down is assum ng
sonme involvenment in those operations. W have
young investors who are both U S. born and
forei gn born who have appeared on the scene to

ask questions about pecan, and pecan production

in Texas. So, yes, | think that dynam c has
changed.
Q Are you seeing any training of younger

scientists?
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A That is a whole different subject in
terms of sone of the challenges we face in
academ a with funding. W have a decline of the
nunber of scientists working in pecans in the

U.S. since | began working in the 1980s.

Q Because of a lack of research funding?
A Yes.
Q Okay. Well, let nme get back to your

presentation, but thank you for letting ne ask
you some questions about it.

A Okay. Al right. We'll turn to the
next slide, and it's just a picture of a man
observing a pecan tree shaker. This is a picture
taken in the summer, and it --- we reconmend
today as a standard practice that trees be shaken
in the summer prior to nut maturity to tend the
crop. W do that because we want to prevent that
overl oaded tree situation that then translates to
a lack of production the follow ng year. So,
growers are now i nstead of watching the tree
overbear all the way to conpletion and harvest,

they're now interdicting that by going in in July
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and August and reduci ng the anmobunt of crop on the
tree, if a pest has not done that previously.

The following slide says that it is --
- | make the statenent, to nmintain healthy
foliage until frost. It is --- pecan grow ng
season i s seven plus nonths, over 210 days.
That's a long period of tinme to have a crop pl ant
have foliage on it, but pecan trees nust have
good healthy foliage. They nust be protected from
i nsects and di seases through that period of tine.
They nust be protected from drought stress that
woul d i npact the foliage, because healthy foliage
late in the year all the way up until frost
occurs in the fall is considered to be a positive
thing for next year's crop.

The next slide, there's a statenent
that a pecan harvest is highly mechani zed i n nost
orchards today. This equipnment is --- carries a
fair anount of expense. It is necessary to
harvest orchards of substantial size, let's say
t he acreage val ues that have been used, 30 acres

and above. | tell people that they will need
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equi prent at that acreage of 30 acres, and that
it continues up to the orchards of 100s of acres
and above. So, it depending on shakers that you
see on this page. Second, the next page sinply
shows pecan harvest, two pecan harvesters on the
upper left and lower left, different design, a

| ot of different style of nmachinery and brands of
machi nery, and a |lot of diversity of those being
enpl oyed i n pecan orchards.

Once the pecans are picked up off the
ground there's --- you nust separate out on the
ground debris, |eaves, sticks, rocks, et cetera,
so there's a cleaning operation that nust happen.
So, the two pictures on the right depict pecans
bei ng cl eaned in an orchard. Sone growers use a
cleaning plant with the equi pnent is fixed and
mai ntained wwthin a barn. The equi pnent is able
to be pulled into the orchard, and they are
separating not only sticks and debris from good
nuts, they're also separating inferior nuts or
of f nuts from good nuts.

The next slide, a statenent that
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dryi ng pecans after harvest maintains quality.
Buyers typically want pecans that have a 4 to 4-
1/ 2 percent noisture content, and can penalize
growers if that noisture content is higher.

Hi gher noisture contents in pecan kernels in
harvest can result in nmold and di scol oration, and
can result in rancidity, and instability of the
oil.

So, here we show dryi ng wagons. WMol dy
pecan on the upper right picture fromtoo much
noi sture and heat, green noisture tester that
used to evaluate noisture in a pecan. The snall
pi cture sandwi ched in the mddle of the slide,
and then a drying heater/dryer air inpeller

that's used for drying pecans in the | ower right

pi cture.

And ny last slide, basically two
tabl es that shows the perishability or --- of
pecans. The first table show --- it is a study
t hat was done on --- |ooking at storage

tenperature of pecans after harvest and rel ative

hum dity percentage after harvest. And the nunber
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of days it took for nold to devel op on the nuts
in this particular study which was a cultivar
called Stuart. And it shows that at 86 degrees
Fahrenheit in high humdity it only took 19 days
for those pecans to develop nold on the kernel
renderi ng them unsal eabl e.

There's a progression --- there is an
i mprovenent that as tenperatures decline and
hum diti es decline, the anount of tinme it takes
for pecans to nold is | engthened. So, pecans at
32 degrees at or around freezing takes 208 days
for nold devel opnent, 80 percent relative
hum dity and nore than 300 days at 72 percent
relative humdity.

Second table on this slide is a
storage study by Wagner, 1977, and he showed t hat
pecans at zero degrees tenperature had a life, a
shell life --- this would indicate their
edibility, consumability that would extend up to
24 nonths either in shell or shelled. You'l
notice in that particular table that shelled

pecans have a | ower storage |ife than in shell.
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The shell is actually protection that |engthens
the life, but shelled pecans can be stored nore
efficiently with | ess space if the shell is
renoved. So, that's just some generalizations on
storage of pecans.

Q M. Nesbitt, I'd like to ask you a
coupl e of questions, general observation
guesti ons.

JUDGE GUTHRI DGE: Could | ask one
t hi ng?

MR QUI ROS: Yes.

JUDGE GUTHRI DGE: On that | ast page,
the long-term storage, the last table. Are those
in shell or shelled, or either way?

MR. NESBITT: That is in shell pecans.
They would | ook at --- they would shell the pecan
and | ook for evidence of nold on the kernel.

JUDGE GUTHRI DGE: For the storage
they're in the shell?

MR. NESBITT: They're in the shell but
much of those are at roomtenperature or above.

JUDGE GUTHRI DGE: Thank you. Sorry.
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MR, QUI RCS: Thank you, Your Honor.
BY MR QUI RCS:
Q M. Nesbitt, have you ever observed
packages of shelled pecans in a grocery store?
A Yes, | have.
Q Have they ever been refrigerated to

your know edge?

A | have not seen that personally.

Q Ever seen themin the freezer?

A Never seen that personally.

Q And how are they generally packaged?
A Generally, a cell ophane bag that's

cl ear and you can see the kernels in it.

Q Any freshness dating on that bag?

A No. | don't know that | could say that
| renmenber | ooking at that. That didn't junp out
of f the packaging. | nmean, | tend to --- you
know, as someone who works with pecans, | | ook at
the color, the condition of the kernel, and make
a judgnent based on that.

Q What are those sort of judgnments that

you nmake when you take a | ook at those kernel s?
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A When | --- when seen in high vol une
grocers, it's not unconmon to see fairly dark
colored kernels. They're not that attractive to
me, and understand that | --- we have pecan shows
i n Texas where we judge pecans, the growers enter
pecans for conpetition so we |ook for the best
and very high, bright kernel color. And that's
often absent from what we see, what | see in a
| ot of big grocers. Now, | do see, you know, nice
kernels with retailers, those who are engaged in
pecans, or who have a gift shop, or sone other
busi ness that's nmaybe trying to sell nore
attractive product.

Q When you see a dark col ored pecan that
has been shell ed what thoughts do you have about
its shelf life or rancidity?

A Well, it indicates to ne that there --
- that it has been at roomtenperature for a
period of nonths because we know that kernel
col or declines at roomtenperature after about
four nonths, three to four nonths be significant

color loss. That's ongoing over tine unless it's
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vacuum seal ed in sonme way, frozen, et cetera.
Q WIIl that represent a degradation in

t he pecan?

A Vel |, color changes is concomtant
with sone instability of the oil. It's indicating
the oil is becomng |ess stable, and so if the
oil is becomng |less stable, that neans rancidity

i s happening either at a perceptible or
i nperceptible level. So, | interpret |oss of
color with rancidity at some |evel.

MR. QU ROCS: Thank you, M. Nesbitt. At
this time we would |like to tender Exhibit 61, and
| have foll owup questions, as well, for this
W t ness.

JUDGE GUTHRIDGE: All right. Is there
any objection from USDA?

M5. CHI LUKURI: No objection

JUDGE GUTHRI DGE: Any obj ection from
t he audi ence? Hearing no objection, Exhibit 61 is
admtted into the record.

(Wher eupon, the above-referred to

docunent previously marked as Exhi bit
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61 for identification, was admtted

i nto evi dence.)

JUDGE GUTHRIDGE: If | could ask before
M. Quiros asks his questions, you have the
photos of |ike tree shaking and things in here.
Coul d a person who is so interested find video of
that on YouTube or on the internet, do you know?

MR NESBITT: Some of what --- | have
simlar pictures in a fact sheet on | nproved
Pecans that's published by our agency. It's found
on Agi horticulture which is a website that is
ki nd of cl earinghouse of information. | think you
will find YouTube, I'"mnot a big YouTube --- |
haven't | ooked through that exhaustively. | would

think you would find sone of those exanples on

YouTube.
JUDGE GUTHRI DGE: Thank you.
BY MR QUI RCS:
Q M. Nesbitt, you work with growers as

part of your job. |Is that correct?
A That's correct.

Q And when you have revi ewed Exhibit 1,
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t he proposed Federal Marketing Order, | want you
torelate it to the challenges that you see face
growers on a continual basis. Wat are sone of

t hose chall enges that growers face that are
addressed by this? But first just tell us about
t he chal | enges.

A Vell, the growers --- a pecan grower
is working with a pernanent perennial crop. He
can't start over like a cotton farner each year
and switch crops, so he's made a commtnent to
get to the age of production capabilities, so
that's one challenge that they have, is they're
| ocked into a crop. There are sonme advantages to
the | ongevity of pecans, but the grower has trees
that are valuable, and he has to try to farmthem
each growi ng season. It's a |long grown season, as
| indicated it's seven nonths plus dependi ng on
the cultivar. That's a |long period of tine.
There's not a lot of farmers who engage in
produci ng a crop where the growi ng season is that
| ong.

This | ong growi ng season prohibits
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pecans bei ng produced in many areas of the world
t hat have too short of a growi ng season. But with
that | ong growi ng season cones a nunber of pests,
stress, water managenment, so growers encounter a
| ot of annual nanagenent costs, production costs
t hrough a | ong growi ng season with a perenni al

fi xed permanent crop, and they don't know what
the price is going to be at harvest generally.

So, it allows for growers --- |'ve
seen growers who nake shortcuts because they
don't know whether this --- you know, what the
year is -- how the year is going to turn out.
There are lots of |easing arrangenents in the
pecan busi ness where growers | ease an orchard to
anot her operator. And |'ve seen those | ease
arrangenents be tenuous because they don't know
how to commt --- you really need to cormit to a
pecan orchard for multiple years to get the nost
out of it, and when price is questionable it's
hard for these | ease arrangenents to be devel oped
to the benefit of both parties, both to the owner

and to the | essee. And so, |'ve encountered that
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frequently, that |lack of price stability inpacts
t hose types of basic farm busi ness deci sions that
| ots of farners encounter. So, | think an effort
to market --- | was aware with my advi sor as a
graduate student, the late Dr. Benton Storey was
very notivated in 1989, 1990, 1991 to becone
engaged in the health pronotive act benefits of
pecans because he saw the need to increase
consunpti on, because consunption was flat, and a
| ot of people in the northern states don't know
what a pecan is. And he hoped to change that in
order to increase prices and nake a nore stable
pricing infrastructure for pecans. So, | see this
mrroring his efforts or attenpts to make, you
know, both donestically and gl obally awareness of
a product that is a healthy product. That shoul d
have positive inpacts on the growers trying to
make year to year decisions whether to stay in
t he pecan busi ness, how to nmanage his orchard.

Q So, you've observed price instability
during your ---

A | ' ve observed ---
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Q And sonetimes that price instability
has | ed to people not putting the full inputs on
their orchards that they would nornmally do for
good cultural practices?

A Yes. And | --- to take a step further,
|"ve seen it cause people to exit the business
maybe earlier in their --- you know, these nay be
sone cases retirenment age, and they woul d have
farmed | onger, but the price being what it is,
they just sinply gave up. |'ve seen orchards that
have gone out of business for, you know,
general |y speaki ng financial reasons, which has
to be partly tied to prices.

Q Just for clarity, an input that | put
on ny trees this year m ght have an effect five
years later. In other words, ny decision to
fertilize, for instance, this year m ght affect
t he production several years from now.

A | don't know that | would go on record
and say that many years out, but certainly we
know from research sone of the things that are

happening within the tree with respect to
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fertilizer is a two year --- it's very definitely
a two-year process. There are certainly big
pi cture inprovenent things that have farther
reachi ng consequences than five years, but in
terms of you have to be engaged for X nunber of
years, | would put it at two as a m ni num based
on the alternate bearing tendencies of pecans.

Q And maybe survival for water and
things like that.

A Absol utely, yes.

Q Thank you. You nentioned that you feel
| i ke that there's sonme issues with pronotion with
regard to pecans. Do you think it would help if

there was nore pronotion, generic pronotion of

pecans?
A | think so. I'ma nut consumer of not
only pecans but other nuts, and | |ike other

nuts, and | evaluate other nuts for sale in
grocery stores. And |'ve observed a big change in
t he pistachio industry. |I've encountered --- |
have children that play sports in high school,

and |'ve encountered parents sitting at a
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basebal | game eating pistachios, and | think that
has to do with what | see in terns of pronotion
of pistachios. And |I'm doubtful that pecans --- |
don't think pecan today is keeping up with some
of those efforts that naybe pistachi os and ot her
nuts are nmaking.

Q Thank you. You nmentioned research and
the | ack of research funding. Do you think that's

a problemthat is holding the industry back

somewhat ?
A Vell, pecan is a relatively new crop
interms of --- if look at history and

donesti cation of pecans, we're only tal king about
--- we're still inthe first 100 years of grow ng
pecans, and nmany tree crops extend back hundreds,
i f not thousands of years, citrus for exanple,

t housands of years of donmestication. So, we've

| earned a lot. |'ve seen a | ot of changes since |
becanme engaged in pecan research in the late
1980s, but we have a | ot of unanswered questi ons.
We have fewer people working on pecans today in a

| ot of the land grant universities. |'ve seen
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M ssi ssi ppi basically give up having a pecan
research effort or program just as an exanple.
W have fewer Extension Specialists engaged in
pecans in Texas today than we did in 1960s, ' 70s,
"80s, so | believe there's still unanswered
guestions, and | believe our |ack of personnel is
also tied to |l ack of research dollars.

Q You nentioned one of your nentors
tal ki ng about heal th awareness years ago. Wuld

addi ti onal consuner research be hel pful to this

i ndustry?
A Consuner research in ternms of ---
Q Benefits.
A Benefits. In terns of market, consuner

awar eness, Or consuner ---

Q Al of that.

A | had a gentleman contact ne in
approximately 1999. He called ny office at Fair
Hope, Al abama where | worked for Auburn
University, and he said I'm--- he said | wanted
to call you because |I'mvery inpressed with what

|"ve --- this is after --- during the tine |
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think the Loma Linda study came out, so | could
be off on the dates. But he had seen sone of the
chol esterol benefits that were published I think
in conjunction with the Lona Linda study. He said
| ve been on chol esterol nedication for years, he
said. He said ny pecan diet is working. He said |
think this huge. | think other people need to
know about it. And |I'm asking you why you're not
telling nore people about it? | said well, I'm
just a horticulturist and that's really not ny
job, and | get the nessage. And that's a snall
anecdote, but certainly when a person off the
street tells you their health has been inpacted
and they think other people ought to knowit, to

me that speaks to your question, that yes, |

think other --- there's roomfor greater consuner
awar eness.
Q Thank you. You nentioned seeing

packages in a grocery store in a cellophane bag
wi th various shapes and col oring. You think
handl i ng regul ati ons on sort of packagi ng and

handl i ng, grading, size, updates of maybe gradi ng
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and size regul ation in packagi ng and handl i ng
woul d hel p the industry, and hel p increase
prices, maybe saleability to consuners in the
future?

A Yes, | think so. | think sone col or
standards woul d be beneficial. W have fiel ded
calls fromgrowers fromtime to tine asking for
sone of the USDA --- there are sone USDA
standards. They're old, and many of the people in
the industry don't believe that they're adequate
for where the industry is today in marketing and
sal es of pecans.

There's a |l ot of diversity in interest
in sizes that are desirable to different
consuners, but | think color is sonething that
maybe shoul d be nonitored at |east by the
i ndustry, and communi cated to the consuners,
because | think there's many consuners that coul d
experience higher quality pecans if they were
seeki ng pecans of a |ighter color.

Q Thank you, M. Nesbitt. Do you work

wi th pecan data and industry data on a regular
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basis as part of your job?

A Yes. In terns of --- you know, we keep
abreast of state production levels. W work with
growers and comuni cate with growers on their
production levels. | don't nonitor consunption
regularly, but | do look at it fromtine to tine.
But, vyes.

Q Woul d i nproved data in the industry be
beneficial to the work that you do and to
growers, in general?

A Yes. Yes, availability of it, easier
access, easier to find would be hel pful, sure.

Q Thank you. | want to turn your
attention to Exhibit 23, which you said you had
read and reviewed. This is Dr. Marco Pal ma's
study. Do you know himon the faculty and staff
of Texas A&M?

A Yes, | do know Dr. Palna. He and | are
----he is at |least partial enploynment in ny sane
agency.

Q And you're famliar then with this

study and his conclusions, first with the

Neal R. Gross and Co., Inc.

195

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

pronotion works with agricultural products?

A Yes, sir.

Q Do you agree with that?

A | agree, yes.

Q And the m dpoint for the assessnents

with native and seedling is one and a half cents,
and the mdpoint for --- of assessnents for
i nproved varieties is two and a half cents. Is
t hat your understanding fromhis report?
A Yes.
Q Thank you. And he shows an expected
benefit based on his studies of 6.3 cents for
i mproved pecans expense, if you will, across 2-
1/2 cents, and 3.6 cents. Does that seem
reasonable to you as a result of ---
JUDGE GUTHRI DGE: For the record, could
you point out which table that is?
MR QU RCS: Yes, |I'd be glad to. Using
Tabl e ES-1 of Exhibit 23, which is the m dpoint
of the price range of assessnents for inproved
and for native and seedling. And then |I'm

referring to Table ES-4 on Exhibit 23, which is -
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- he believes is the price benefit per pound, in
shel | pound through a Federal Marketing O der of
6.3 and 3.6 cents. Does that seemreasonable in
your opi ni on?

MR, NESBITT: It's a positive outcone,
so |l think it is reasonable. If you're going to
have an assessnent and | ack of positive outcone,
so | think the growers would be receptive to
t hat .

BY MR QUI RCS:

Q What do you believe about the bal ance
of costs to benefits for the farners if Dr.
Marco's study is correct? Do the benefits
out wei gh the burdens, or do the burdens outwei gh
t he benefits?

A | believe the benefits outweigh the
burdens, and | believe --- this is an opinion,
but | believe there's additional benefits that he

may not be able to justify or denonstrate in this

docunent .
Q Ri ght. Such as?
A Such as, | think increased consunption
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that may change the price dynanics depicted in

t he study.
Q Thank you. In a positive way?
A Yes.

Q Thank you. Do you know any of the
menbers of the Anerican Pecan Board?
A | do. | have to admt that the

| anguage change and the title of the industry

changed, and | can be --- if you had to ask ne to
nane themall, | could stunble with that.

Q | understand. | won't do that, and
t hank you for helping nme. | know that | shoul dn't

do that. But do you think that during the tine
that the American Pecan Board has been active
that you've received regular input on their
activities either through Pecan South or through
regi onal neetings, or Texas Pecan G ower

Associ ati on neetings, or otherw se?

A Yes, | think they've done due
diligence to be present and grower --- where
growers have net both in Texas. |I'm aware of sone

county neetings, as well as the state neetings,
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and | think all of that speaks to their effort to
do this, you know, in a public way, yes.

MR QU RCS: M. Nesbhitt, | have no
further questions, but | just wanted to publicly
t hank you for your flexibility in being able to
cone earlier today, and for you being able to
prepare these nmaterials on short notice.

MR. NESBI TT: You're wel cone.

MR, QUI RCS: Thank you. No further
guestions at this tine, Your Honor.

JUDGE GUTHRI DGE: Does USDA have any
guestions?

MS. VARELA: Jen Varela, USDA. This
m ght be brief, and | apologize if it seens off

course, but it mght lead me to a question that's

on cour se.
CROSS- EXAM NATI ON
BY MS. VARELA:
Q So, | notice that part of your

assignnents here include citrus?
A Correct.

Q Citrus work. And | was just curious to
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know whet her any of that work has been in
conjunction with the Texas Valley Citrus
Committee. Have you had any projects funded by
t hen?

A | amstationed, if you will, in
Coll ege Station, and I'mless engaged with the
citrus industry in the valley.

Ckay.
| work in the Gulf Coast area citrus

there, which is nuch small er conponent of Texas.
| have toured there. | interact with the growers
fromtine to tinme. | am sonewhat aware of
cooperative efforts, marketing efforts with
citrus there.

Q Are you aware of any other research in
Agrilife that m ght be funded by that commttee?

A Whi ch commttee woul d that be, again?

Q The Texas Valley Ctrus Commttee. |
ask because it's another Federal Marketing O der
that is currently operating in Texas. But if
you're not aware of it, that's fine. | was just

curi ous.
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A Yes, | probably couldn't speak to that
wi th any experience.

M5. VARELA: All right, thank you.
That's all right.

JUDGE GUTHRI DGE: Are there any nore
USDA questions? M. Hi nman?

MR H NMAN: Don Hi nman from USDA.
Thank you for your testinony.

MR, NESBI TT: Sure.

MR, HI NVAN: | just want to ask
clarifying questions on several pages.

MR NESBITT: Ckay.

BY MR HI NVAN:

Q On page 3 of your slides, you are
using --- you define inproved as the key word
bei ng grafted and budded. And |I'mgoing to ask --

JUDGE GQUTHRI DGE: For the record page
3, since the pages aren't nunbered, is the page
with term nology at the top.

MR. H NMAN: Yes, it's Exhibit 61, and

the slide that is titled "Term nology." And in
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the m ddl e of the page here inproved varieties
cultivars, grafted, budded being as the key
characteristic.

BY MR HI NVAN:

Q And |'m aski ng you a question because
| ran across a third word in this relation that
had not heard --- nentioned as of yet in this
heari ng. And when | submitted as testinobny sone
data fromthe National Agricultural Statistics to
begin this hearing, and they had a third word
i nvolved in that. They said grafted, budded, or
topworked. |Is that phrase famliar to you? Does
it mean exactly the sanme thing as the grafted and
budded?

A Topwork is | anguage in horticulture
for renoving the top of the tree, and putting
grafts or buds onto |inbs, or using the franmework
of atree and replacing the top by lots of grafts
or budding. A lot of tinmes when you graft or bud
atree it's a one-step process. W take a tree
that's a half-inch in dianmeter and --- the trunk

is a half-inch in dianeter and we place a bud
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there or cut it off and graft it, and it's over

and done. Topworking inplies nultiple grafts to

change over a variety of a tree that's ol der and
bi gger in size.

Q kay, that is a very hel pful
di stinction, so thank you for that.

On page 9, yours is not page nunbered
so it is the page that is titled "Tree Spacing."

A Ckay.

Q And | want to nmake sure | understood
correctly the distinctions in density. Did you
say, and correct me if I"'mwong on this, that
there was basically three --- the title of that
could actually be density, and with the first
two, 20 by 40, and 30 by 30 what you would call
and then the next --- and then it was noderate
and ot hers. Could you review what the
distinctions were in those six different |evels
of density?

A Okay. And there's three --- probably
for the record, | don't know how this woul d

happen. W probably should just replace all of
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that with the word "spacing," because what |'m
showi ng is six sanple spacings that are commonly
used in pecan orchards.

The first --- two of the --- the high
density --- we really don't have hard definitions
in the pecan industry that high density neans so
many trees per acre or such and such. It's a
little bit of subjective interpretation across
the industry, so we don't really have terns ---

we use high density really to inply any density
where the trees are going to crowd. And really in
truth all of these six exanples the trees are
going to eventually crowd, so they're all high
density. But | think that's a little bit

m sl eading in terns of description.

Hgh --- what's different is how soon
you have to renove trees or begin hedgi ng based
on the starting space --- the spacing that you
start with. So, | don't know if |'m hel pi ng you
or hindering your understandi ng.

Q Yes.

A But 30 by 30, and 20 by 40 are two
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exanpl es of spacing used predom nantly fromE
Paso to California. And those are cl ose spacings,
and they're going to use a hedger to maintain the
sunlight in those plantings. The cl oser spacing
means nore nuts per pound produced earlier in the
life of that planting.

Now | said previously that 33, 35 were
noder at e spaci ngs. There's not a huge difference
bet ween 30 by 30, and 33 by 33, but it mght nean
two years difference in terns of when trees are
renoved, or have to be renoved.

So, | think the point of this slide is
there's diversity in ternms of grower tree
spacings that they inplenent. And there's
di fferent outcones fromthat, both on production.
We have growers that still plant trees 50 feet
apart, 50 by 50, who use half of the trees that
are 35 by 35 spacing | eaves. And there are
growers that prefer that because they don't |ike
to cut trees down when the tree is 15 years ol d.
They prefer to let it get bigger. They feel |ike

they're getting nore fromthat. They're giving up
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a fair anount of production in the younger life
of that orchard, and they'll have to nake a
decision to hedge or thin later.

There's trenendous diversity, and
there's a diversity in outconmes based on the
strategy that's being enployed to naintain
sunlight on the spacing that's chosen.

Q Thank you, appreciate that. And then
one last slide | want to refer tois --- it's
nunber is 21, is "Pecan Is Alternate Bearing,"
Pecan |Is Alternate Bearing slide.

A Ckay.

Q And | just want to nmake sure
understand. You talk entirely about inproved in
this, and is it always strongly a tendency that
it is two-year cycle, high-low, high-1ow, high-
low. That is the pattern. Right? For inproved.

A And |'m nmaki ng the statenment that it's
pecan trees in general, native and i nproved.

Q So, the two-year cycle typically
applies to native, as well.

A Yes.
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Ckay.

A It can be nore distinct in natives
because of managenent inputs, their genetics. W
have i nproved cultivars that have a | ower ---

little less alternate bearing than others. It's

one of their inproved traits. They have what we
call alternate bearing index is |lower, which is
what the growers want. So, natives from genetics,
and the kind of orchard cultural system pest
managenent, they very definitely will have --- be
alternate bearing, and can be nore distinctly
alternate bearing than inproved based on
managenment inputs that are going in to offset
that. These can be managed with a | ower |evel of
i nputs than with inproved, then neani ng that
they're going to show a | ot of alternate bearing.
So, this would apply to all pecan trees.

MR, HI NVAN: Ckay, thank you. Thank you
for that clarification. No further questions.

JUDGE GUTHRI DGE: Are there any nore
USDA questions?

M5. CHI LUKURI : Yes.
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BY M5. CHI LUKURI :

Q M. Nesbitt, | believe at sone point
you referred to the trenendous diversity of
pecans. 986.28 is the definition of pecans, and
it distinguishes between native and inproved
varieties.

A Ckay.

Q So, | was just hoping to learn nore
about your thoughts as to how easy it is, or
difficult it is to distinguish between native and
i nproved varieties in practice?

A Okay. Well, the diversity --- let ne
support that statenment to your question. There's
tremendous diversity in native, within the native
--- what we consider native pecans. They range
fromnore than a thousand per pound in the
natives, and that's the smallest, little bitty
tiny things. Turkey food is what sone people are
referring themas, and then we see natives that
get up into the 60s per pound, rarely up into the
50s per pound, but that can happen. There are

| mpressive natives that have many of the
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desirabl e characteristics for marketing, but it's
one tree, and there's generally not enough to
multiple that desired trait for it to be

mar ket abl e.

But in practice, real thick shell
hard shell is indicative of native. Low percent
kernel . You may have a fabul ous kernel that cones
out of a native pecan, but it's kernel percentage
may be 38 percent kernel, which we would deemto
be not very good, and it has to do with all that
shel | thickness and density contributing to the
overall weight of the pecan. So, snall, generally
smal |, generally thick shelled is what connotes
native to those people who are buyi ng pecans.
Smal | er, thicker shell.

Q Thank you. And just to clarify nmy own
under standi ng of the industry, can you tell ne
how many growers there are in the industry that
woul d neet the definition set out in 986.16, the
definition of grower, so 30 acres or 50,000
pounds?

A | don't know that, and |'ve attenpted
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to survey Texas in terns of acreage size, nunber
of trees, et cetera, and very |low survey in the
one that I"'mthinking of. And | would say that
Texas is extrenely diverse, just speaking about
Texas al one. There are |lots of orchards of all
si zes. And we obviously have fewer --- 2,000 acre
orchards, there's a handful of those. W have
| ots of orchards that are 30, 40, 50, it's every
size you can think of. This 87,000 acres that the
USDA reports for the 2012 census, while |I don't
know who --- the breakdown of that in specific
based on at |east nmy travels and experience with
the growers, and one small survey, that it's
extrenely diverse. It's every size you can
| magi ne.

M5. CHI LUKURI : Thank you.

JUDGE GUTHRI DGE: Are there any nore
USDA questions? M. Quiros?

MR, QU RCS: Yes, just for
clarification.

REDI RECT EXAM NATI ON

BY MR QUI RCS:
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Q Topworking is really just a type of

grafting or budding on older trees. Is that

correct?
A Yes, sSir
Q And the spacing density is really just

about sunlight, so if I plant 50 by 30, and have
29 trees on an acre, and then it --- between year
15 and 20 take out half of those so that | have
approximately 14-1/2 trees per acre, those could
actually --- those orchards in year 15 and year
20 coul d produce absolutely relatively speaking
t he sane production. |Is that correct?

A Yes. The --- what you're attenpting to
do in tree renoval is interdict the shading,
mean, elimnate it, limt it, reduce it so that
growh rate of the remaining trees continues to
be --- to trend upward, and that production often
we see conpensation of the remaining trees by the
reduced conpetition and shade inpact of those
trees that were renoved.

There tends to be a little bit of a

tenporary downturn, brief, growers wll
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experience that; hence, the Stahmann's, and what
| relayed about their --- what's been witten
about them But it then kicks back up as those
trees grow and fill in that space, and you have
again a thriving productive pecan orchard.

Q So, density or spacing al one cannot
necessarily tell you about how productive that
acre is. It also depends on managenent practice
and spaci ng of sunlight, et cetera.

A Yes.

MR, QU ROCS: Ckay, thank you very nuch.
No further questions at this tine.

JUDGE GUTHRI DGE: Any further USDA
guestions? Are there any questions fromthe
audi ence? No questions.

(Wtness excused.)

MR, QUI RCS: Lunch?

JUDGE GUTHRIDGE: It's 12:42. That
sounds like a good idea to ne.

(Wher eupon, the above-entitled natter
went off the record at 12:43 p.m, and resuned at

1:51 p.m)
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JUDGE GUTHRI DGE: Back on the record,
pl ease. W're back on the record and M. Adans
is back on the stand. M. Adans, you've been
sworn for this hearing, so | don't need to do
that again, and we're going to go back to those
exhi bits 47 through--

MR DAVIS: 40 to 53, Your Honor.

JUDGE GQUTHRI DGE: --yes, to whatever
is, 53 that were skipped yesterday.

MR QUIRCS: That's correct, Your
Honor. W were just about--at the point where we
broke yesterday, just about at the point where we
were just going to have M. Adans identify what
each of the exhibits are. They've been
i ntroduced but not tendered yet.

JUDGE GUTHRIDGE: | think they each
need to be identified.

MR QU ROCS: Yes sir. I'mgoing to
ask the witness to--

JUDGE GUTHRI DGE: Do you want to just
run through all of themand then admt them al

at the end or--
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MR QUIRCS: Yes sir, that's what |
t hought 1'd do after we discuss them W just to
just refer to thembriefly and then tender then
at the end.

JUDGE GUTHRI DGE: On second t hought,
maybe- - does Department of Agriculture think
t hey' d have any questions on each exhibit as we
go through them or--let's do them one by one
just in case.

MR QU ROCS: (Ckay. Again, we're just
going to introduce themat this tine and j ust
di scuss them

JUDGE GUTHRI DGE: Whenever you're
ready.

MR, QUI RCS: Thank you. One nonent,
Your Honor.

DI RECT EXAM NATI ON
BY MR QUI RCS:
Q M. Adans, |I'd like to ask you to turn

your attention to Section 986.46, subsection (a),
and focus on that | anguage at the end of the

first sentence. Take a nonment to get it in front
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of you. It should be on your page 5.
A Ckay.
Q It's the fourth line down, and it says

"and shall be submtted on an approved noni nation

fornme;" is that correct?
A Yes.
Q Al'l right. So in order--we--you

understand that what we have that we need to
submt is just, if you will, a formthat we--your
proponent group worked on with the Agricultural

Mar keting Service, is that correct?

A That's correct, yes.
Q And you understand these are just
drafts now, and that there will be additi onal

comments that the USDA may have in the future, is
t hat correct?

A Yes.

Q And for the proponent group in the

future, is that correct?

A That's correct.
Q But as part of the duties of the
Board, and then |later the Council will be this
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process of the grower referendum and then the
nom nations and qualifications?

A Yes.

Q So for purposes of identification, I'd
like you to identify Exhibit 47, and M. Davis is
going to put up the front page of Exhibit 47. |If
you'd just identify that briefly for the record,
what is that?

A This is the pecan grower referendum
form

Q And this would be used by growers to
approve the proposed federal nmarketing order if
it's--if the Secretary gets to that point?

A That's correct, yes.

Q Thank you. |f you take a | ook at

Exhi bit 48, and tell us what that is?

A It's a call for nom nations--

Q And that is--

A --for the grower nom nation ballot.

Q Thank you very much. And now if | ask

you to take a |l ook at Exhibit 49, tell us what

that is?
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A It's the call for nom nations for the
shel | er nom nation ballot.

Q Thank you. What is Exhibit 507

A It's the actual ballot for the grower
nom nati on- - nomi nees.

Q Thank you. And please identify

Exhi bit 517?
A Ball ot for the sheller nom nations.
Q Thank you. And if you would, please

identify Exhibit 53--527?

A It's the confidential background
st at enent .

Q Thank you. And then please, Exhibit
53?2

A Confidential background statenent for
t he public nenber or alternate.

Q Ckay. Thank you. And it was your
opinion, was it not, that it mght be hel pful if
t he proponent group included those in the record
for people that were viewing this infornmation,
just so they could see an exanple or an exenpl ar

of the type of formthat would be used?
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A Yes.

Q kay, thank you. Al right, I'd like
to turn your attention back, if you would, to
Section 986.46(a), and please take a | ook at the
second sentence in (a), it begins with the word
"eligibility.” Please take a |ook at that.

A Ckay.

Q Expl ai n what you were trying to do
with that sentence.

A Make sure that the candi dates
gqualified for the position, and we're al so--
again, we're reflecting the diversity across the
three regions and reflecting in the Board seats,
the Council seats, a diverse representation that
makes up the three regions and the | arge and
smal | parti es.

Q And you believe those are reasonabl e
procedures based on other federal marketing
orders that you've revi ewed?

A | do.

Q And it also follows the advice that

you received fromthe USDA on how to conduct a
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nom nati on?

A Yes.

Q Thank you. When it says "the
nom nation shall follow procedures in this

section,” what do you nean, under (a)?

A It nmeans that we would follow the sane
procedures for both--for each of the subsequent
nom nati ons, we woul d repeat the procedures as
just--we don't have to repeat it in the | anguage,
but do it the sanme way.

Q Okay, so both for the initial nom nees

and then the successor--

A That's correct.

Q --nmenber el ections?
A That's correct.

Q Ckay.

M5, CH LUKURI : Excuse nme, we're not
sure where you are.

MR, QU ROS: kay, thank you. W're
in 986.46(a), the second sentence. And there's a
phrase that says "shall follow the procedures set

forth in this section,” and he was j ust
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di scussi ng what he thought it neant by this
section. You all got it? GCkay, thank you.
BY MR QUI RCS:
Q Let's ook at the third sentence of
(a) that begins "The Secretary shall select and

appoint;" do you see that?

A Yes.

Q Why i ncl ude that?

A It states the obvious; the Secretary

is responsible for the selection of the nom nees

and the al ternates.

Q Thank you. Any other comments on this

section 986.46(a)?

A Yes, the process of seeking
nom nations and then voting on the nom nations to
put forth nom nees for the Council and the

alternates and for the Secretary to then pick the

Council and the alternates fromthe nomnees is a

bit foreign to nost Anericans. Most of us are
used to voting for nom nees, and then they are
absol utely el ected absent voting fraud or other

error. Here we nom nate, then we vote on the
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nom nees to get a refined |ist of nom nees that
the Secretary may choose from W think this is
the law as set forth in the Act, and it nmkes
sense, and we support it, but it is different. |
also bring it up to say if the Board were
drafting this section again, we would have
inserted the word "votes on" after the word
"casts" in the second sentence to help in part
deci de the nom nation and then voting on the

nom nation ballots. So the first part of the
second sentence in 986.46(a) would read
"Eligibility to cast votes on noni nation
bal |l ots."

Q Thank you, M. Adans. Let's nove on
to Section 986.46(d), Successor Nonm nees. Before
we go through each subparagraph, tell us what is
the overall plan for getting nom nations and for
voting on those nom nations?

A W want an open, inclusive process
that will encourage participation and buy-in by
all segnments of the industry, but we al so want

procedures that ensure diversity in size |large
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and smal |, geographic fromall regions, and
i ndustry growers and shellers. Accordingly, we
say in general that growers in one area Wl |
nom nate growers fromthat area and |i kew se,
shellers in one area will nom nate sheller
representatives fromthat area.

Q Okay M. Adans, let's address each
section. First, the call for nomnees in
986. 46(b) (1), subsections (i)through (ii). \What
do these address?

A It addresses the nom nees or growers
fromeach region and it addresses where a grower
will be deened to reside for these purposes if he

or she has trees in nore than one region.

Q Did you consi der other plans?

A W di d.

Q VWhat were sonme of those plans?

A Vel |l some of them were voting across

the entire production area, dividing it up
di fferent ways, but the Board voted unani nously
to proceed with the way it's witten.

Q And why did you reject sone of those

Neal R. Gross and Co., Inc.

222

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

ot her alternatives?

A It didn't make sense. | nean, it
woul dn't give us, again, the representation
across the geographic area, large/small, it
woul dn't address the diversity that the industry
refl ects.

Q Okay, if | could ask you now to turn
your attention to Section 986.46 (b)(iii) to
(itv); what is this?

A Sanme process for shellers. Howto
establish where a sheller resides and if she

handl es in nore than one region.

Q Did you consi der other options?

A W di d.

Q What were sone of those?

A Sanme thing. W were | ooking at taking

a vote across the entire production area, but
again, we chose to reflect the diversity, the

| arge/ smal |l sheller--1 think this has been
represented in the testinony, that we've address
the large/small sheller, the large/small grower.

Q So you were trying to properly reflect
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the industry as it is now?

A No questi on.

Q And al so large and snmal | businesses as
defi ned under the Small Business Adm nistration
Gui del i nes?

A Correct.

Q Thank you. Let's--M. Adans, let's
nove on to Section 986.46(d)(2), Voting for
Nom nees. Please take a | ook at that. Again,
bef ore we di scuss the subsections and the
i ndi vi dual subsection, what was the intent of the
Board here?

A To have as wi de open participation as
we can handle in the selection of nenbers while
ensuring Board nenbers will be el ected by those
they represent. W' Il have for exanple |arge
grower voting for large grower and snmall grower
voting for small grower representation.

Q Thank you. Take a | ook at Section
986.46(d) (2)(i).

A Ckay.

Q Why is this included?
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A W wanted clarify that each grower
wi |l have only one vote, even though they nmay
have several enployees or owners or nmahagers.

Q Thank you, M. Adans. Now if you
woul d, take a look at--1 just lost ny place
sonehow. Look at the second sentence if you
woul d, pl ease of that section, that begins at
"Each grower shall be entitled to cast only one
nom nation ballot."” What does that nean?

A Vell, it neans they can just vote

once, but they can vote once for each of the

t hree candi dates, | nean each of the three
positions.
Q Okay, each of the three grower seats

in his or her region?

A That's correct.

Q Ckay. Did you consider other
procedures or other ideas?

A We considered a | ot of them but
again, the tine spent on this particular section
was extensive, but the Board voted unani nously

wth this format.
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Q Great, thank you. Let's nove on to
Section 986.46 (d)(2)(ii); what does this
provi de?

A That ensures that the grower only
votes in one region, even if they' ve got pecans
in multiple regions.

Q So if they have operations in nore
t han one region, they can only--they have to
el ect which region they vote in?

A Yes. Now they can vote their vol une
in all three regions--

Q Ckay. But this is so that we just
don't have the sane grower voting nultiple tines

in multiple regions?

A They' ve got to vote for one grower
seat--1 nean one--the three seats in one region.
Q But all of their volume will be

accounted for because of that?

A That's correct.

Q Okay thank you. Next, let's address
Section 986.46 (d)(2)(iii) and (iv). Wy did you

i ncl ude those?
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A Those are the provisions for the
shellers, and they pretty much mrror what we did
with the growers, taking into account that the
grower pool is different fromthe sheller pool.

Q Okay, but they're just really mrrors
of the grower?

A Yes.

Q And you felt |ike the sanme val ues that
were applicable to the--that are established by
these for the grower were the sane ones that
shoul d be applicable to the sheller?

A Yes.

Q Thank you. Next, let's address 986. 46
(d)(2)(v). Tell us why you included this.

A This, if a vertically integrated
person is a grower and a sheller, this requires
that they elect to vote one way or the other;
they can't vote both as a grower and a sheller,

t hey' ve got to pick.
Q And who deci des that?
A They do.

Q Okay. Thank you. Let's nove on if we
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can then to Section 986.46(d)(3)(i) through (iv),

the Nomi nation for G ower Seats. Let's stop at

the final sentence of (i) if you will. This is
(i). It says "The Council will mail ballots to
all growers.”™ Howw Il the Council identify
grower s?

A Wrk with the USDA using industry data

that's out here and it's cooperative effort, but
the USDA will actually conpile the |ist.

Q Next, it refers to voting
i nstructions; where do the voting instructions
come fronf

A They are fromthe procedures set forth
in the order. W work with the Council and USDA
staff to make sure they are clear and fair; you
can refer to Exhibit 48, which is the grower
nom nation petition to see how that's been

reduced to verbi age.

Q In the draft that is part of Exhibit
4872

A Yes.

Q Thank you. Has the instruction been
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i ntroduced in these proceedi ngs?

A Yes, in the draft formof the G ower
Nom nation Formthat we just introduced.

Q Thank you. Let's nowturn to the
second and third sentence of 986.46(d)(3)(i).
Take a look at that for a nonent. Again, it's

"Gowers may cast their ballots,” do you see

t hat ?

A Yes.

Q Di scuss that, please? Wat does it
descri be?

A Vell, that's just how the--1 nmean we

give the voters options as to how to cast their
ball ots, so that descri bes how ballots are cast.

Q Okay. Wio will oversee if a ballot is
conpl ete and properly signed?

A | think the USDA or the Secretary's
staff.

Q Thank you. WII here be an appeal s
process if there is a contest?

A W don't have anything in this order,

but they can al ways petition the Secretary. |
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think that--if they feel they were not fairly
treated, they go to the Secretary. They go to
USDA.

Q Thank you. |If you would please, could
you di scuss the sections 986.46(d)(ii) through
(v); what are these?

A You said (d)(3)(ii)?

Q Yes sir, let ne do that again. It
woul d be 986.46(d)(3)(ii) through (v), beginning
with "On the ballot."

A Ready?

Q Yes sir.

A These are the detailed instructions on
how growers will vote according to the seat
nunbers and by grower size. |t mght have been
clearer if the FMO had said, and | would
recommend that the | anguage of (d)(3)(ii) be
witten to say "On the ballot, growers shal
indicate their vote for the grower nom nee
candi dates for the grower seats, and al so
i ndicate their average annual volunme of in shell

pecan production for the preceding four fiscal
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years." W have but this on the ballot form
Exhi bit five-zero, 50.
Q Thank you. And so you think it would

be a clarification to add the words "vote for the

grower nom nee candi dates," is that correct?
A Yes, that's correct.
Q Because of the previous--they had

al ready previously nom nated or signed fornms,
petitions for nom nations, so we're making cl ear
that this is where you're voting as opposed to
where you' re nom nati ng?

A We think it would nake it cl earer,
yes.

Q Thank you.

M5. CHILUKURI: M. Adans, could you
repeat the change so we coul d- -

THE WTNESS: Read the change?

M5. CHILUKURI: Yes, repeat the
change. O repeat the whole sentence with the
change.

MR QU RCS: My | give that to you?

M5. CHI LUKURI:  Yes.
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MR QURCS: On (ii), it says now "On
the ballot, growers shall indicate their
nom nation." Strike the word "nom nati on" and
add in the phrase "vote for the grower nomn nee
candidates.” So (ii) would now read on the
ball ot "Growers shall indicate their vote for the
grower nom nee candi dates for the grower seats.”

M. Adans--is that clearer?

MR, HILL: Yes, that's good thank you.

BY MR QUI RCS:

Q M. Adans, in your opinion, why these
suggested changes in 986.46(d)(3)(ii)?

A For clarity through the section to
strike the word "nom nation” and replace it with
"vote for the grower nom nee candi dates,"” since
t he grower nom nation process has al ready
occurred.

Q Thank you, M. Adans. Take a | ook at
t he next subsection, which is 986.46(d)(iii); why
did you select the cutoff of 176 acres as the
| i ne between snall and | arge growers?

A Again, that was a | ot of discussion
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anong growers, not only the American Pecan Board,
anong growers, we polled growers as to what,
again, to be inclusive of the small grower, and
it was going to be sonewhere above the 30 acres,
but in a category that would include small
growers, snmall commercial growers. And we ran
nunbers, we | ooked at Smal | Busi ness
Adm ni stration definition, and we canme up with
that one, which is actually |ower than snal
busi ness requires, but we felt that that woul d be
i nclusive of that group of the industry, and 176
was what we felt |ike was appropriate.

Q M. Adans, that's very interesting.
How does your proposal --how did your proposed
definition of small grower being |less than 176
acres conpare or contrast to the Small Business
Adm ni stration's standard for a small business,
pecan grower business? Can you take us through

the math on that?

A | can if you give ne a cal cul ator.
Q Yes sir, | wll. And M. Adans, as
you're doing that, will you give us the val ues
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that you're using to hel p us understand how you
all arrived at your cal cul ation?

A Vel | again, the conparison is the
$750, 000 as defined by Small Business as a snall
business. |I'mgoing to nultiply 176 acres tines
$2. 12 a pound, which is the average 2014 price
publ i shed by the statistics, and then conpare the
result of that calculation with 750 and- -

Q M. Adans, can | wal k you through what
| think I heard you say?

A You can, yes. Go ahead.

Q So you're going to use the 176 acres
that's in this subsection?

A Yes.

Q And you're going to multiply it by
1,666. 67 inshell acres--1'msorry, pounds per
acre, which was the testinony you got from
Exhibit 19 from Dr. Marco Pal ma?

A Yes.

Q And then you're nultiplying that tines
the 2014 per inshell price across the production

area of Exhibit 6 that you received fromthe USDA
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of $2.12?
A Correct.
Q And what do you get there as a gross

revenue fromthat size farnf

A $621, 867. 91

Q And that's |l ess than $750, 000?

A It is.

Q And so by using 176 acres, then you're

preserving that as a small business--a snall
grower's seat, but also a snall business under

the SBA definition?

A We are; that's correct.

Q So prices could go up, and it would
still be a small business--

A Yes.

Q --for sone tine. Thank you. | want

to draw your attention to the | anguage change
that we had in--which I think the Judge actually
poi nted out in the previous section, which was
986.45. Sorry guys, may have gotten the w ong
secti on.

JUDGE GUTHRI DGE: Are you talking
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about the one, the 176--

MR QU ROS: Yes.

JUDGE GQUTHRI DGE: --175 acre?

MR, QU RCS: Yes, |'m about to--yes,
we' re about to get--yes sir.

JUDGE GUTHRIDGE: That's (b)(1). 45

(b) (1).
MR, QU ROCS: Thank you.
BY MR QUI RCS:
Q As the Judge just referenced, do you

recall that we had an issue with regard to the
seat 2--1"msorry, seat 3 allocated to a grower
whose acreage does not exceed? Do you recal

that? Specifically, M. Adans, | nmay have been
unclear. Do you recall that we were trying to

t ake away any- -

A | thought you were addressing the
Judge.
Q Sorry, M. Adans.
(O f the record comrents)
BY MR QUI RCS:
Q | think we want to nake a consi stent
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correction, | guess. |If you take a | ook at
986.46 (d)(v), where it says "seat 3," it says "a
grower with 175 or fewer acres. The Judge

poi nted out yesterday in another section that it
woul d be clearer if we said | ess than 176 instead
of 175 or fewer; is that true?

A That's true, yes.

Q And you woul d reconmend if this was
bei ng voted on today by the proponent group that
t hi s | anguage shoul d be changed to | ess than 176;
is that correct?

A Yes.

Q Thank you very much. Let's get back
to the 176 as the dividing Iine between | arge and
smal |l growers; did you consider any other sizes?

A Yes.

Q Why were they not adopted?

A Again, it was the unani nous vote of
the Board that we take all the options that we
had considered larger than 176 and small er than
176, we felt like--1 nean, you've got to nake a

decision, and we felt |ike that that was the
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appropri ate nunber.

Q Thank you, M. Adans. In each one of
t hese sections, 986.46 (d)(3)(iii) through (v),
we have a phrase in there that says we're
selecting the top two nom nee vote getters to
send to the Secretary; why are you doing that?

A W think that conports with the | aw,
but we also think it conports with the industry.
The industry will have noni nated candi dates t hat
they think can serve well, and they'l|l vote on
them and we think that the names we submt, the

top vote getter and the second place vote getter

will be the appropriate recomendation to the
Secretary, who will make the deci sion.
Q Have you seen that in other federal

mar ket i ng orders?
A Not specifically.
Q Have--is this the--was this
comuni cated to the industry when your--in your
| i stening and solicitation of support
di scussi ons?

A Well, it was heard first fromthe
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i ndustry, and so as--again, the way this process
worked is we were out there a year and a half or
nore listening to what the constituents, the

st akehol ders in pecans wanted. And so when we go
back in January and begin to actually put down
on paper the rules, this rule reflected what the
i ndustry had indicated strongly that they want ed.

Q Wer e ot her nunbers of nom nees
di scussed?

A They were di scussed, but again, |
won't say we had a mandate, but we had a rea
strong opi nion anong the constituents, the
st akehol ders that this was what they preferred.

Q WAs it ever suggested that four
nom nees should be sent to the Secretary?

A The Board considered this, but we felt
it was highly unlikely that four really well
gual i fied nom nees for all of these positions
woul d be nom nated, which could |lead to a rather
| ackadai si cal board menbers or to soneone who had
very little support fromthe representative

group, which could lead to | ack of enthusiasm and
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support for the Board decisions. Also renenber
t hese procedures apply to the initial
nom nations, so we'd be tal ki ng about four
nom nees for nine spots or 36 nmenber nom nees.
This woul d be very cunbersonme to manage and for
the Secretary to sort through. Sone have
suggested four nom nees would lead to nore
diversity, but there's no proof of this. You
could still end up with four non-diverse
non nees. The Secretary can al ways address
diversity if there's a problem and we don't
think there will be.

Q Al'l right, thank you, M. Adans.
Let's nove on to Section 986.46(d)(4), this is
the sheller section, (i) through (iii), if you'll
pl ease di scuss this.

A Vell this is just addressing the sane
i ssues with the sheller nom nees, and it mrrors
what |'ve just described for the grower seats.

Q Again, why was 12.5 mllion pounds
used as the divider between | arge and smal |

shel |l ers?
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A VW really--we sought input fromthe
sheller community, and | tal ked personally to
Nat i onal Pecan Shellers, | tal ked to individual
shellers, and quite honestly the nenbers, the
shel | er nenbers of the American Pecan Board
contacted their--so we probably | ooped in 20
different shellers on this conversation, and we
were starting out with higher nunbers. W
actual l y--one conprom se was a | ower nunber, but
we canme back to the 12.5 and then polled the sane
group, and they felt like that this was a
representative dividing |ine between |arge and
smal | shell ers.

Q Wiy is it inportant to have a | arge
shel l er seat?

A Vel |l again, diversity, so that we can
ensure that the industry is well represented from
t he processor community.

Q M. Adans, applying the Small Busi ness
Admi nistration definition as a small business
shell er woul d be one that creates |ess than $7

mllion per year of gross revenue; would a small
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sheller as it is described in the proposed order

generate nore or less than $7 mllion?

A It would be less. | nmean, he would
fall into that category.

Q O sone at sonme portion between 1
mllion pounds and 12.5 million pounds though

would be roomfor snall shellers?

A Correct.
Q At some point in that going between 1
mllion pounds and 12.5 m|lion pounds, do you

think it would cross over the threshol d between
small--in the SBA definition between being a
smal | business and a | arge busi ness?

A Yes.

Q Thank you. Tell us again, M. Adans,
Was there di scussion about the nunber of nom nees
that woul d be forwarded to the secretary in this
section?

A Yes, but our discussions showed that
there were sinply not enough shellers of the
vari ous sizes and geographi c dispersion to have

nore than two nom nees for six positions. And as
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with growers, but even nore so, if we discussed

t he nunbers, we risked having insufficient

candi dates for sonme seats in some regions and

nom nati ng | ackadai si cal candi dates or candi dates
with little support.

Q Thank you, M. Adans. Let's nove on
to Section 986.46 (b)(5); take a mnute to | ook
at that, please. It's entitled at the head
"Reports to the Secretary."” Wat does this
section provide?

A This specifies that the nom nation
voting process nmust be conpleted before July 15
of each year in which the elections are held.

The nom nations and results of the votes on the
grower and shell er nom nees nust be certified and
forwarded to the Secretary by that date, along
with other information requested by the
Secretary. The Secretary will then select the 15
menbers and alternates for the grower and sheller
seats.

Q Agai n, was there discussion of

f orwar di ng nore noni nees?
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A There was, but for the reasons
di scussed above, the Board unani nously voted in
favor of two nom nees per council nenber seat.

Q Is this section designed to provide
for the selection of the council nenbership by
the Secretary as required by the Act?

A Yes.

Q VWhat type of information is the
proponent group anticipating forwarding to the
Secretary along with the nanes of noni nees?

A Vel |l again, sharing |ots of
i nformation. Again, share with the information
that the Board had collected. | think that's
sunmari zed in 52 and 53.

Q So sone of that information that you
woul d forward to the Secretary woul d be
sunmari zed in Exhibits 52 and 537

A O course, yes.

Q Thank you. Regarding the date for
submttal to the Secretary, will this date
provide anple tinme for the nom nations to be

submtted to the Secretary and for himor her to
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sel ect the nenbers and alternates prior to the

begi nni ng of the next fiscal year or term of

of fice?
A | think so, yes.
Q | s the proponent group aware of the

need to pronote diverse nenbership on the
Counci | ?

A Yes, absol utely.

Q Thank you. Let's nbve on to Section
986.46 (b)(6), which begins "At Large Menbers."
Wul d you take a nonent to review that section

before I ask you questions?

A Ckay.

Q Woul d you di scuss this section for us,
M. Adans?

A These are procedures for the public

menber and the accunul ator nenber, and the
gualifications for each. These nom nees will be
made to the Board; in our discussion we have
recogni zed that this will allow for the Board to
nom nate di verse nenbers in the event that the

grower/shel l er process has not adequately
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addressed that issue.

Q Let me see if | get that correct. One
of the ways in which you can nake sure that
there's anple diversity with regard to your Board
is to use these at-|arge nenber selections to
make any re-bal ancing of the Board that you need
to?

A Yes, | think that relies on the wi sdom
of the seated Board--seated Council

Q M. Adans, were there other procedures
di scussed that were not adopted in Section 986. 46
(b) (6)7

A We did; | don't think there's a
sentence in this order that wasn't discussed
extensively. W discussed using an open
nom nati ng process, and that was not practical in
ei ther the public nmenber or the accumul at or
menber since we could not easily identify who
woul d be qualified to nom nate an vote;
accordingly, we opted for this procedure.

Q Thank you, M. Adans. Let's nove on

to Section 986.46(b)(7), Nom nation Forns. Take
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a mnute to study that please, and then |'|

start to ask you questions.

A Ckay.

Q Why don't you discuss this section.

A kay, it's the kind of representati ve,
but it says we'll distribute the nom nating form

in a manner directed by the Secretary, and the

i nformation on each type nom nation form As
entered into evidence, the proponent group has
wor ked with the Secretary to propose these forns,
Exhi bit 48 through--and 49.

Q Thank you, M. Adans. Wy do growers
have to have two seconds to nominate in (i) and
(ii), but shellers need only one second in
subsection (ii) ?

A Vell, it's a sinple factor of nunbers.
There are nore growers, and so a grower non nee
woul d be nomi nated by a grower and the two
supporting grower signatures would indicate that
it was a well recommended nomi nee. And on the
sheller side, there's just not as nmany shellers,

and so they would follow the same process, but be
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supported by only one supporting nom nator.
Q Finally on this section, discuss
section 986.46 (b)(8), Changes to the

Pr ocedur es.

A G ve ne a second.
Q Tel | us about that section.
A Well, we noted earlier these are the

best procedures we can propose where we recogni ze
that if problens are encountered or if there is
per cei ved unfairness, the Board should be all owed
to propose changes to the Secretary.

Q Shoul d growers and shellers be all owed
to vote again if there are changes?

A | don't think in all cases. This is
a representative denocracy; besides, if the
grower and sheller don't |like an action, they can
vote out nenbers every four years, and they can

vote in the federal marketing order in five

years. |f a proposed anendnent is truly
substantive, |ike changing the nunber of seats or
gualifications, the Secretary will call for a

ref erendum t o approve.
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Q Thank you, M. Adans. M. Adans, do
you think it would help if we went through all of
t he changes that the proponent group has proposed
in the | anguage of Section 986.46 to nmake sure
that we were all on the sane page?

A | think it would be very hel pful, yes.

Q Maybe | will ask you questions, and if
you could respond in the affirmative, that m ght
be helpful. 1Is the first change, M. Adans, in

section 986.46(a), beginning at the second

sent ence?

A Yes.

Q And we have added the word "votes on"
after the word "cast," is that correct?

A That's correct.

Q Thank you. In the second--

M5. CHI LUKURI: W suggest--could you
read that conpletely for the record so we all
have a cl ear understandi ng of what the change is?
MR QU RCS: That is really good idea,
t hank you, counsel. Yes, so that sentence, the

second sentence of Section 986.46(a) will now
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say--M. Adans, please let us knowif this is
correct--will now say "Eligibility to cast votes
on nomination ballots, a counting of nom nation
ball ot results, and identification of nenmber and
al ternate nom nees shall follow the procedures
set forth in this section, or by any other
criteria deemed necessary by the Secretary."” |Is
t hat correct?

THE WTNESS: That's correct, yes.

MR. QU RCS: Thank you, M. Adans.
M. Adans, just--

JUDGE GQUTHRIDGE: M. Qiros, could
ask you, does the proponent group intend to
submt these in witing also? That m ght be--

MR QUIRCS: Your Honor, what we--

t here have been several changes suggested by both
t he USDA and t he proponent group as we have gone
t hrough these matters. W thought we woul d have
somewhat of a caucus at the end of the

di scussions in Tifton; we haven't talked with the
USDA to see if they'd accept these terns, but

just to sit and go through it together to see
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what changes have been proposed, what changes nay
not have been di scussed but m ght need to be

di scussed after we've had seven or eight days of
testinony by that tine. So that was what our
hope was, to make sure that we left with all of
the informati on, at |east have a conplete
under st andi ng of what--so that the USDA woul d
know what the best thinking was, and we woul d- -
we're willing to discuss any other way, but we
just thought if you will, a formof conference
commttee would be hel pful for us all to nake
sure we got any | anguage changes confirned.

JUDGE GUTHRI DGE: That nmay be, but it
seens to nme as part of that though, it would
probably be hel pful to have all those changes set
froth perhaps maybe with the | anguage in the
original proposal, followed by the new | anguage
in witten form so rather than people trying to
scranble to wite down changes--

MR, QUIROCS: Watever Your Honor
suggests, we'd certainly be willing to go on the

record with regard to anything, assum ng counse
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for the USDA agrees.

JUDGE GUTHRI DGE: Does the USDA think
t hat woul d be--

MR HLL: | would support having that
nysel f, because with ex parte there's only so
much we can do off the record, and | woul d rather
have that in witing.

MR, QU ROS: Your Honor, maybe what we
shoul d do, just as a suggestion is neet with
counsel for USDA and ot her nenbers of the USDA
and the proponent group go through any changes,
and then submt them as an exhibit, even if it's
handwitten in a copy to Exhibit 1 of changes
that we've agreed to at the end so that they
coul d be posted for all to see.

JUDGE GUTHRIDGE: |'m not sure whet her
that would violate the ex parte prohibition.

MR HLL: | would rather not be part
of that; you can put it together and submt it.

JUDGE GUTHRI DGE: Yes, that's--

MR. QU RCS: Thank you, well we'll put

toget her and submt a sort of a revision to
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Exhibit 1 after consultation with counsel for the
USDA and other parties just to nake sure that we
all heard the sane thing.

JUDGE GUTHRI DGE: That's what they--|
think they don't want to sit with you el sewhere
out of the public hearing--not that they don't
t hi nk- -

(Si nul t aneous speaki ng.)

MR HLL: I'mnot going to be part of
that process, so you're going to have to do what
you need to do.

MR, QU RCS: | understand, thank you.
| was a little dense on that one; | wasn't
foll owi ng you there. W would be please to
submt a revision of Exhibit 1 at the end of all
testinony that we think properly reflects the
di scussi ons that w tnesses have had as part of
t he testinony.

JUDGE GUTHRI DGE: And it nmay not
necessarily have to be the entire Exhibit 1 with
stri keouts and new | anguage, naybe just the

particul ar sections or subsections for which
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you' re proposi ng changes, otherw se you would
have anot her however nany page docunent. |It's
sort of |ike |looking--1 don't know if you've ever
been through |l egislative history, and | ooked at
the original draft of a bill, and then they
publish a new one that has all these strikeouts
and all this other stuff; if you did the whol e
proposal that way, that m ght be kind of
cunbersone. |If you would just--would it be
acceptable to USDA if it were just the sections
that were being--that had proposed changes?

MR HLL: That would be fine. One
suggestion | would make though is if we could
possibly get this by early in Tifton so we could
have a chance to |l ook at this, other w tnesses
could have a chance to look at this in Tifton,
and comment .

MR, QU RCS: W would be pleased to--
we are first of all thankful for--we're
appreci ative of all the suggestions of the USDA
and Your Honor with regard to this. Just for

clarifying purposes, | would like to finish with
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this witness on these changes to this section
but | felt like it was proper for the USDA to
hear those once again before they had an
opportunity to question this witness on this
section for their own reference points.
BY MR QUI RCS:

Q So M. Adans, the second change that
t he proponent group is suggesting is on 986. 46
(b)(3)(ii); is that correct?

A Yes.

Q And it currently uses the word
"nom nation” in the first line, and you woul d

strike the word "nom nation" and add the phrase

"vote for the grower nom nee candi dates;" is that
correct?

A That's correct.

Q And so (ii) would now read "On the
bal l ot, growers shall indicate their vote for the

grower nom nee candi dates for the grower seats
and al so indicate their average annual vol une of
i nshel | pecan production for the preceding four

fiscal years.” |Is that correct?
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A That's correct.

Q Thank you, M. Adans. And M. Adans,
finally, the changes the proponent group is
suggesting for the section 986.46(d)(3)(v), you
have replaced the words "175 or fewer"” with the
words "less than 176," is that correct?

A That's correct.

Q And so now (v) would read "Seat 3
(grower with less than 176 acres of pecans)."” |Is
t hat correct?

A That is correct.

MR. QU RCS: Thank you. No further
guestions at this tine of the witness on this
secti on.

JUDGE GUTHRIDGE: | don't imagine the
USDA has any questions?

MR, HI LL: No questions.

JUDGE GUTHRI DGE: No questions?

MS. SCHMAEDI CK: Melissa Schnaedi ck,
USDA. Thank you M. Adans for your testinony.
You' ve covered quite a bit of information, so |'m

going to just try to break it down step by step;
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| believe we do have several questions for
So I'lIl try to ask in a |ogical manner here
CROSS EXAM NATI ON
BY Ms. SCHMAEDI CK:

Q So ny first question is, taking
back, understanding the process here, if |
understand correctly, you will have a ballo
which there will be nanes of noninees for e
grower seats or seller seats; correct?

A Correct.

Q And the eligible persons will ¢
their nom nation ballots with their votes,
votes will be tallied, and then the highest
nunber, the candidate with the--

A This is on the grower and shell
bal | ot s?

Q Correct.

A Ckay, I'mwth you.

Q So the individual receiving the
hi ghest nunber of votes then becones the
Council's nom nee for that nenber seat?

A Yes.
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Q And then the individual receiving the
second hi ghest nunber of votes, or in certain

cases, volune, would becone the alternate nenber?

A Correct.

Q Nom nee?

A Yes.

Q kay. So just for a point of
clarification, I want you to | ook at Section

986. 45, entitled "Anerican Pecan Council."

A " msorry, which section was that?

Q 986. 46, Anmerican Pecan Council. Ckay.

So I'"'mgoing to read into the record the very
first sentence. "The American Pecan Council is
her eby established consisting of 17 nmenbers

sel ected by the Secretary, each of whom shal

have an al ternate nmenber nom nated and sel ected
in the sane way and with the sane qualifications
as the nmenber." M/ question is to ne, that
statenent sounds--it seens to indicate that there
woul d be a nom nation ballot for the alternate
menber as well as for the nenber, and if that is

not the intent of the proposal, would you be
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anenabl e to maki ng a nodification that would
clarify that the way you have the ballot voting--
the ballot counting laid out in your noni nation
section is indeed the process you want to foll ow?

A Vell the process--1 nean | think it
woul d be repetitive to have an alternate ball ot
and a voter ballot.

Q Ckay.

A So if you're asking would I like to
i ncl ude the nomnee and the alternate on the sane
bal | ot - -

Q That's not - -

A --1 mean the same ballot used for both
processes?

Q That is not exactly what | was trying
to ask, so let nme rephrase it. |Is it your intent
t hat through the nom nation process, you woul d
identify the nom nee for the nenber seat by

i dentifying the recipient of the highest nunber

of votes?
A Yes.
Q And is it your intent that you would
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i dentify the nom nee for the alternate nenber by
i dentifying the recipient of the second hi ghest
nunber of votes?

A Yes.

Q So in Section 45, that statenent does
not reflect that process that you have descri bed
i n nomnations, so ny question is would you be
anenable to a nodification of the | anguage? For
exanple, if we were to renove the words
"nom nated and selected in the same way," that
woul d cl ear up the confusion, so that the first
sentence of 45 would read "The American Pecan
Council is hereby established consisting of 17
menbers sel ected by the Secretary, each of whom
shall have an alternate nmenber with the sane
gualifications as the nenber."

A Read that again. | think we're right,
but go ahead and do that again. Let nme hear it.

Q Okay. Would you be confortable with
a clarifying change that would renove "noni nated
and selected in the sane way" so that the revised

sentence would read "The Anmeri can Pecan Counci
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i s hereby established consisting of 17 nmenbers
sel ected by the Secretary, each of whom shal
have an alternate nmenber with the sane

gualifications as the nenber."

A | think that woul d be acceptabl e, yes.

Q Thank you. Now | want to--

A | need to find the person that wote
this, though.

Q | guess so. So before | start ny next
| ine of questioning, | want to talk to you about

diversity. So you've said several tinmes and
ot her wi tnesses have said several tines that

diversity is inmportant to the Anmerican Pecan

Board, but also to the proposed council, is that
correct?

A (No audi bl e response.)

Q And is it correct that the intent is

to capture diversity, which currently exists in
the industry, in the nmenbership on the proposed
counci | ?

A Yes.

Q kay. So ny concern is that | heard
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you state that the public nmenber and the
accunul at or nenber could be used as seats to
satisfy diversity on the proposed council. M
guestion is do you have any ot her thoughts about
the nerit of having a public nmenber, other than

to serve as a diversity nmenber on your council?

A Ask that again. And again--

Q Are you having a hard tinme hearing ne?
A Yes.

Q Okay. Do we need to increase the

vol une, M. Adans? Do you want to increase the

vol une?
A W need to go up with that mc.
Q Thank you. Can you hear ne now?
A Yes, nuch better.
Q kay. So again, I'lIl go back to you

stated that one of the reasons for having a
publi c nenber and the accunul at or nmenber was t hat
because these individuals would be identified and
nom nated by the council, that they would serve
as a way to enhance diversity on the council. M

guestion to you is, is that the purpose for
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havi ng a public nenber?

A No, | don't think so. | think those
are just--that's an ancillary conmmrent.

Q Ckay.

A For those--because | think those two
positions have real reasons, you know. So no, |
woul d not say that that was the prinmary reason.

Q Thank you. So I'mnot sure if you did
get into a discussion as to why the counci

el ected to have a public nenber on--

A | think that's in the Act.

Q Is that the only reason why you have
it?

A No.

Q Ckay.

A And | think that's evidenced by the

fact that before we even considered a federal

mar keting order in the Act, we had two public
menbers on the American Pecan Board before we
even began this process. So | think that--no, no
ma'am that's not a correct reason.

Q So what is the value of a public
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menber, in your opinion?

A Vell, et me go back to the--that
i ssue with the Anerican Pecan Board, because that
was the--and we wanted soneone outside the
i ndustry--now is this on the public nenber, not
t he accunul at or nenber?

Q We're starting with the public nenber,
yes. Thank you.

A Okay. We wanted soneone outside the
i ndustry, who coul d--nunber one, who was
gualified, had the expertise, could | ook at the
i ssues through a different |ens, and coul d assi st
t he ot her nmenmbers, the seated menbers, wth
anot her vi ew of things. And for exanple, we
chose a gentl eman who had been Executive Vice
President with Tyson Foods to be on the Anerican
Pecan Board. Nothing with pecans, but we thought
hi s experience would bring nore wisdomto the
Board. And so | would say that's a sim|lar
answer to why a public nenber would be of
benefit. Again, a public nenber that was

gualified in all respects but just not in the
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pecan busi ness.

Q kay. And since you nentioned the
accurul at or seat, can you describe why that
accunmul ator seat is considered an at-|arge seat,
and why the council would have the responsibility
of identifying that nenber nom nee?

A Let's see. Accunul ator, and again
you' ve |learned that that's kind of a | abel that
‘s unique to the pecan industry, but that |abel
is self-evident. That guy is accumnul ati ng
product. It is a big part of our industry. |It's
the buyer, it the alnbst--it's not broker, but
it's simlar, okay. Because that's such an
| mportant segnment of the industry, because it's
not specific to a region, and both grower and
shellers deal with accunul ators, we just felt
| i ke that was an inportant seat to have
representation.

Q And so you nentioned that the
accurmul ator is not region-specific?

A No. It could be, but not necessarily.

Q Ckay. Because based on previous
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testinony, it's ny understanding that generally,
there are fewer accunulators in the West, and
there are generally nore in the Central and
Eastern regions.

A That's true, but that's reflective of
the size of the operations. A buyer or
accurmul ator can go to five farms in the Wst, and
fill up a bunch of containers, but he's got to go
to alot nore in the East to fill up the sane
nunber of containers.

Q So would it be also possible that it
woul d be nore difficult to have the nunber of
candi dates to satisfy the nom nation process and
the eligibility requirenents and the terns of
of fice guidelines with accunul at ors?

A Ask that again.

Q Okay. So let me rephrase that. For

the grower seats, in each region there are many

growers that would be eligible to fill the seats?
A Yes.
Q And ideally, there would be severa

candi dates who woul d be interested in becom ng
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nom nees for those seats?

A Hopeful | y.

Q So the process of having a nonination
process and a ballot with candi dates and the
ability to recreate that process every term and
have a cycle of new fol ks available, that is
going to be doable with your grower population
because there are so many of thenf

A Yes.

Q And with the sheller seats, it's the
sanme idea; you have a population that's |arge
enough to satisfy all of those elenents. It's ny
under standi ng that the accunul ator comunity nay

be too small to be able to allow for that process

t o happen.
A | see where you're going. Let ne
el aborate. Accunul ator--well, going back to your

growers/shellers. Gowers, we're in this for the
long haul. |If we've got a tree, if we have nmade
the investnment to get a tree productive, and
we're year 15, 20 or whatever, that's not a

casual decision. Sane thing with the shellers.
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A shel | er makes huge investnent, capital

i nvestnment to be able to buy the equipnent, to
devel op a custoner base, and so they are nore
established. An accunulator is a different deal.
| f you want to be an accunul ator this com ng
season, just go get you a bank | oan, and you can
beconme an accunulator. And if you nake noney,
you'll do it again next year; if you don't,
you'll go sell shoes. So the accumnul ator
position, the ease of entry and the ease of exit
is easy. Al you need is a pocket full of noney
and go buy pecans.

So the grower and sheller are nuch
nore established pools of candi dates, whereas an
accurmul ator, it's a fluid position, and so
relying on the selected 15--the other 15 seats to
sel ect an accunul ator position, we--the w sdom of
t he American Pecan Board was that we would rely
on the wi sdomof the 15 nom nated seats to really
establish who are legitimate, in it for the |ong
haul accunul ators, soneone that would bring

wi sdom bring the knowl edge, the experience to
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the Board in that capacity, and not soneone that
was just in there for a short period of tine.

Q Thank you, that's very helpful. [|'m
going to ask you about another sort of broad
conceptual issue.

MR. DAVIS: Before you nove on to a
new area, may | ask a question of the Judge for a
second? Your Honor, may | approach the w tness
just for one second? |F that's all right?

JUDGE GUTHRI DGE:  Sur e.

MR. DAVI S: Thank you, Your Honor.

BY Ms. SCHMAEDI CK:

Q So I'lIl start my question again. |
want to ask you another sort of broad, conceptual
guestion. So you described your nom nation
process and how you woul d identify your nom nees,
and under the Reports to the Secretary, you
tal ked about the type of information that you
woul d forward to the Secretary. Can you explain
to me again what exactly do you intend to
forward to the Secretary?

A | think we would forward to the
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Secretary any information that we have. | nean,
there's nothing we want to keep back fromthem
we want to be open in the process, and so

what ever the--to be specific, the nom nating--

t hese exhibits where a grower woul d nom nate a

grower, or a sheller would nom nate a sheller,

t hose woul d be exanpl es of what we woul d share.
| think anything that the ultinate decision was
based on woul d certainly be shared.

Q So just to clarify, under 986. 46, |
think it's five--

A Reports to the Secretary.

Q Reports to the Secretary--

MR QUIRCS: It's also on the screen,
M. Adans, if you--
BY Ms. SCHMAEDI CK:

Q So I"'mgoing to read this first
sentence into the record. It says "Nom nations
in the foregoi ng manner received by the Council
shall be reported to the Secretary on or before
15 of each July of any year in which nom nations

are held, together with a certified sumary of
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the results of the nom nations and ot her

i nformati on deenmed by the Council to be
pertinent, or requested by the Secretary." So
let's break down that first sentence there. It
says "Nomi nations in the foregoi ng manner shal
be reported to the Secretary.” Does that term
"nom nations,"” is that in your opinion al

i nclusive of, as you just indicated, all of the
call for nom nation fornms, perhaps the background
and acceptance statenents of the nom nees, as
well as the ballots and the nom nation results?

A Yes.

Q So that's the intent that the Anmerican
Pecan Board had when they said "nom nations,"” and
then "shall be reported to the Secretary?"

A Again, all of the information in the
forms that were received by the--1 guess at this
poi nt, the proponent group, |I'mreally not sure
on that but whatever group, | think anything that
t he proponent group has received woul d be what we
woul d share. | would hope that this would be a

col | aborative effort.
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Q Ckay, thank you. And then again just
to clarify, it says "together with a certified
summary of the results of the nomnations." So
again, does that--is it your intent that as we've
al ready established, your intent and the American
Pecan Board's intent is again to be very
transparent and send all of that information,
along with a tally of the nom nation results, to
the Secretary?

A | hope we've not indicated otherw se.

Q Vell, this is a process of just
clarifying, so thank you for your answers. So
when we | ook at the second sentence in that
paragraph, and I'lIl again read it in the record,
it says "Fromthose nom nations, the Secretary
shal | select the 15 grower and sheller nenbers of
t he council and alternate nenmber for each nenber
or an alternate for each nenber."” So again, just
for clarification, when you say "fromthose

nom nations," are you referring to the sane
nom nations that we already discussed in that

first sentence? And we've already described that
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that is all of the information, all of the nanes,
background statenments, voting tabul ations?

A VWell again, the ultinmate authority is
with the Secretary. Now what we've witten |ater
that you'll probably get to, what we've said is
that those will be submtted to the Secretary,
all the nomnations, all the information will be
submtted to the secretary. But fromthose
nom nations, the top vote getter will be the
nom nee, and as we di scussed earlier, the second
vote getter would be the alternate.

Q Ri ght, and those woul d be the nom nees
fromthe industry and fromthe council; you're
sayi ng these are our preferred people?

A Yes.

Q This is--the industry has spoken, and
we have identified these fol ks as our chosen
peopl e, and we hope you choose them too. |Is
t hat your understandi ng?

A Exactly. In other words, that's--it's
alnost--it's a dual step. The industry has

nom nat ed what they think are conpetent and
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people that will serve themwell for the
positions, and then the industry gets to vote.
And so reflective of the industry, two different
times it's been reinforced; first by the

nom nati on process, and then second by the voting
process. And so there's been a strong signal

sent to the industry, these are the people that
we think should serve on--should represent us on
t hat council .

Q kay, thank you. And so at that
point, it's your understanding that they are
only nom nees, and is it al so your understandi ng
that the Secretary then has the authority to make
the final selection and appoi ntnment of those
menbers to the council ?

A The ultimate authority is the
Secretary to select the nenbers. However, what
we've said in this order is that they'll be
selected fromthe first vote getter and the
second vote getter.

Q So it is your intent tolimt the

Secretary's power to only choose between the
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first and second vote getters?
A Yes.
Q | would like to turn your attention to

946, first paragraph.

JUDGE GUTHRI DGE: You said 946? You
mean 986- -

MS. SCHMAEDI CK:  986.46, first
par agr aph, the |last sentence prior to paragraph
(a), and I will read it into the record. "All
nom nees nust neet the requirenments set forth in
986. 45, Anerican Pecan Council, and 986. 48,
Eligibility, or as otherwise identified by the
Secretary to serve on the Council.” Then | would
|ike to draw your attention to the bottom of
paragraph (a), Initial Menbers. The |ast
sentence says "The Secretary shall select--

THE WTNESS: Let ne get with that.
Were are you now?

MS. SCHMVAEDI CK:  Paragraph (a), |ast
sent ence.

THE WTNESS: Initial Menbers?

M5. SCHMAEDI CK:  Uh huh.
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THE WTNESS: Ckay. |I'mwth you.

M5. SCHMAEDI CK: The | ast sentence
reads "The Secretary shall select and appoint the
initial nmenbers and alternate nenbers of the
Council." And then if you go to 986. 45, the
sentence before the |last sentence in that
i ntroductory paragraph, | will also read that
into the record. It says "G ower and sheller
menbers and their alternates shall be sel ected by
the Secretary from nom nees submtted by the
Council." Is it your understanding that the

Secretary has the authority to select and appoint

menber s?
THE WTNESS: Now say that again?
BY Ms. SCHAMEDI CK:
Q I's it your understanding that the

Secretary has the authority to select and appoint
menbers to the Council ?

A The Secretary has the ultimte
authority to select the nmenbers. | think the
reason we're going through this whole process is

to give the Secretary sone indication of the
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wi shes, the preferences of the industry. And so
that's why | go back to the nom nees being the
top vote getter and the second vote getter, okay.
Now t he Secretary can | guess appoint either of
those to the seat, and the other one to the
alternate, but that's why those are recomended
to the Secretary, because what we've indicated as
an industry, that those are the noninees that are
the preference of the industry. And then from

t hose, he can sel ect the Council.

Q I n your opinion, does the Secretary
have the authority to select a nane fromthe |i st
of the nom nees that maybe didn't get the first
or second hi ghest votes? Does the Secretary have
that authority?

A | guess the Secretary has that
authority, but if he has that authority, why are

we going through this process?

Q | amnot in a position to answer
guestions; | guess that's my question to you.
A My answer is that we're recommendi ng

two noninees to the--to each of the seats. They
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have been thoroughly recogni zed or vetted by the
i ndustry in a--to be representative of the
i ndustry, and soneone that can serve in each of
t hose seats and serve the constituency well. And
as | said, it's a dual process; they've not only
been nom nated through a process, they have been
voted on by the industry. And so we're
indicating to the Secretary that those are
persons that will serve well and adm nister this
order that we have submtted well.

Q So if it were established that the
Secretary does have the authority to select a

nane that was not one of the top two candi dates,

woul d you still find value in the nom nation
process?
A |f that were the case, it would

severely dimnish the integrity of this order.

Q Have you had a chance to review ot her
mar ket i ng orders?

A Not as extensively as this one, but |
have read other orders, and |'ve al so consulted

with other coommodity groups that are that are
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under an order.

Q And is it your understanding that all
ot her boards and councils who operate under a
federal marketing order are required to forward a
conplete list of candidates, and that the
Secretary has the authority to sel ect candi dates
that may not be the nom nees for those positions?

A | was not aware of that.

Q Have you not participated in
di scussions with USDA counsel that raised a
concern about this section?

A At the first time that we were aware
of it was at the 11th hour, alnobst at the 1130
hour, when this becane an i ssue. Wen we had
gotten all along, we has an industry and as a
representative board of the industry, the
Anerican Pecan Board, we understood that the
nom nati ng process was to be as we described it
in the order, and was to be refl ective of what
the industry had indicated to us over the | ast
year and a half or two years, that they wanted

conpetent council that would oversee this order.
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And | think that in the testinony even today, as
| think it was maybe it was M. Massey had
i ndi cated that over a period of tinme, as the
i ndustry began to warmup to the idea of a
federal marketing order, one of the indications
of why soneone that nay have been skeptical or
opposed to the order finally has grown--received
a confort level with what the order is and now
witten was because they were very adamant that
the--1 think he used the term"who was going to
control the order" was a big factor. And so
that's what the industry has indicated to us, and
that's what is reflected in us witing the rules
of the order.

Q M. Adans, were you present for the

testi nony of Ms. WAtts?

A | was.

Q Wre you present for the testinony of
M. Hudson?

A | was. Not all of it; |I was not there

for the session on Wdnesday norning.

Q Were you--1'11 just use those two,
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because | know definitively, or | recal
accurately what they did say. Based on ny
understandi ng of their testinony, they indicated
that in the drafting of this section, it was
understood by the Anmerican Pecan Board that while
this process would yield two top nom nees, this
process also would result in a conplete package
of information being sent to the Secretary, and
that the Secretary woul d have the authority to
sel ect fromany of those individuals.

A Vell if that was their testinony, then
|"min deference to their testinony, because that
was not my under st andi ng.

Q And that's never been your
under st andi ng?

A It's never been ny understandi ng.
Again, let ne reiterate, and you may--this is--|
don't nean it to be repetitive, other than for
t he sake of enphasis. W go to the industry, we
bei ng the American Pecan Board. And we begin to
propose what we deci ded, we the Board--when | use

the term"we,"” it was the Anmerican Pecan Board- -

Neal R. Gross and Co., Inc.

281

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

had understood to be the nost viable and the
avenue that had the greatest chance of success
for a sustained fundi ng mechani smfor the pecan
i ndustry that it had never before had. And so we
came away fromthe Novenber 2013 neeting with the
understandi ng that the federal narketing order
coul d be custom zed to the pecan industry based
on the Act as we understood it. And then we got
an understanding of the Act, with the able and
hel p of the USDA staff, and then we go to the
i ndustry. In neeting after neeting after neeting
as you' ve heard described and testified to. And
we were listening to see what the industry woul d
want, realizing that there were diverse regions,
di verse segnents, i.e. growers, shellers,
accurmul ators, buyers, et cetera. And what they
woul d prefer in an order that would fit the
i ndustry and serve the purposes of the industry,
okay.

And one of the things that they said,
as M. Massey testified to, is who's going to

oversee this order? And so our response was,
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under standi ng the order that pecan people were
going to oversee the order, because this is not a
tax program This noney doesn't go to sone
governnent entity to be passed dowmn. This is
pecan noney, and pecan funds were going to be
overseen and adm ni stered by pecan people for the
benefit of the pecan industry. And so they were
sayi ng that group of pecan people were very
i mportant to them And so that was a primary, a
driving factor in these skeptics that said hey,
maybe we' ve got a good idea, and naybe this
i ndustry is going to benefit, but they were real
keen on the fact that the overseers of that were
pecan fol ks.

That's what |'mdescribing to you
here, because they've been vetted by the
i ndustry, they've been nom nated by the industry,
now t hey' ve been voted on by the industry, and if
you just throw out the first and second vote
getter fromwhat the industry has spoken that
t hey wanted, you're slapping themin the face.

And |I'm not being representative and faithful to
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t hose t housands of growers and shellers that have
indicated to nme as a representative of the

Ameri can Pecan Board what they wanted. So |
woul d be letting those folks that have decided to
junp on this effort and ride with us, I'd be

| etti ng them down.

And so that's why I"'mindicating to
you that the Secretary should choose fromthose
two top vote getters.

Q So you just stated that the Secretary
shoul d choose fromthose two; is he obligated to
under the Act, to your know edge?

A Under this order.

Q This order is a proposal and it is
subject to the authority set out under the Act;
is that your understandi ng?

MR QU ROCS: W're going to object to
the formof the question if it's asking himfor a
| egal conclusion with regard to the Act. He's
not a lawer and we'd prefer if maybe anot her
guestion be submtted in that case, Your Honor.

BY Ms. SCHVAEDI CK:
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Q s it your understanding that all
mar keting orders are subject to the authority of
t he Act of 19377

A Yes.

Q If it were true that the Act does not
outline any requirement on the Secretary to
select the individuals put forward by an
i ndustry, would that change your understandi ng?

A You've got to ask that again. |'m
trying to follow you, but do it again.

M5. SCHMAEDI CK:  One nonent; we are
securing a copy of the Act.

JUDGE GUTHRI DGE: | have a copy.

M5. SCHMAEDI CK:  You have a copy of
t he Act?

JUDGE GUTHRIDGE: |'ma wel |l -prepared
Judge.

MS. CH LUKURI: Your Honor, do--can we
take a recess for five mnutes? We--

JUDGE GUTHRI DGE: Well, we've been an
hour and 45 m nutes al nost on M. Adans right

now, why don't we take nore |ike 12 m nutes?
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M5. CHI LUKURI: Very good, thank you.

JUDGE GUTHRI DGE: Cone back at 3:42.

MR, QUI RCS: Thank you, Your Honor.

(Wher eupon, the above-entitled natter
went off the record at 3:29 p.m and resuned at
3:39 p.m)

JUDGE GUTHRI DGE: Back on the record.
Okay, back on the record. Were are we? | think
so, from USDA.

MR HLL: M. Adanms, how you doi ng?

THE WTNESS: |'m good. How you
doing, M. HiII?

MR HLL: I'mpretty well. Thank
you. Wiat is your understanding on who will be
running the programif this proposed order
becomes an actual order?

THE WTNESS: Who will be overseeing
the, who will be the adm nistrative body of the
federal marketing order for pecans? Was that the
guesti on?

MR H LL: M question is who do you

think is going to be running this progranf

Neal R. Gross and Co., Inc.

286

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

287

THE W TNESS: Anerican Pecan Counci |

MR, H LL: So you nentioned sonething
about overseeing. Wat were you going to say?
When you said who's overseeing, is that a
different, would you have a different answer if |
asked you who's overseeing the progranf

THE W TNESS: No.

MR HLL: I'mgoing to read for you
a statenent fromthe Act. It's 7 U S.C. 602,
Section 602.

MR. DAVIS: G ve us a second to get

t hat .

MR HI LL: Sure.

MR DAVIS: 602?

MR. HILL: 602, correct.

PARTI Cl PANT:  You have it by that
stuff?

PARTI Cl PANT: No, | don't have it by
t hat .

PARTI Cl PANT: Thank you.
PARTI Cl PANT: | have it 601. | have

the original Act but | don't have it broken down
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by that U S. C

PARTI Cl PANT: What's the subheadi ng or
t he heading that you --

JUDGE GUTHRIDGE: | have in mne
"Decl aration of policy, establishment of price
basi ng period, marketing standards, orderly
supply flow, circunstances for continued
regul ation. ™

MR DAVIS: That Section 2 of the Act?
s that what the notes say?

M5. CHI LUKURI: We nay have different
variations in the sense that this is from Wstl aw
so we're relying on the U S. C. response but |
i magine it would be Section 2 if the headi ngs
mat ch up.

PARTI Cl PANT:  And "Decl aration of
policy"” is the heading that you have?

MS. CH LUKURI: Yes, that's correct.

JUDGE GUTHRI DGE: That's the catch
line and it begins "It is declared to be the
policy of Congress."”

M5, CH LUKURI : Correct.
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JUDGE GUTHRIDGE: M. Hill.

MR HLL: Okay, so |I'mgoing to read
the line that Your Honor was just starting. "It
is declared to be the policy of Congress, one,

t hrough the exercise of the powers conferred upon
the Secretary of Agriculture under this chapter,
to establish and mai ntain such orderly marketing
conditions for agricultural commodities in
interstate commerce as will establish, as the
prices to farnmers, parity prices as defined by
Section 1301(a)(1) of this title."

From that sentence, would you stil
say that the Pecan Growers or the Pecan Board or
t he Pecan Council is the overseer of this program
or is the Secretary of Agriculture the overseer
of this progranf

JUDGE GUTHRI DGE: And | assune you're
aski ng for his understandi ng?

MR. HILL: That is correct.

THE WTNESS: M. Hll, first |I'm not
an attorney.

MR, H LL: | understand.
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THE WTNESS: Let ne give you a little
background. Now, we've heard this before. 1"l
say it again. Wwen we broached this topic, I'm
tal ki ng about the Anmerican Pecan Board and the
i ndustry, and nade the decision to go forward
with the federal marketing order under the Act
that you just referred to, we realized that there
were things that we needed to | earn about the
Act. We were farners. W' re not attorneys.

And so when we inforned the Secretary
t hrough USDA staff that we were going to go
forward, we realized there were two broad i deas
that needed to conme together. The industry
needed to understand the Act and the USDA needed
to understand the industry. Okay?

And so to try to bring together
i nformation on the Act for the industry and the
i ndustry to the USDA staff, we were assigned USDA
personnel to help us better understand.

And we spent a year and a half wth
t he assi gned personnel who we thought were

educating us to the provisions of the Act under
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whi ch we woul d be operating.

And, in fact, Ms. Schrmaedi ck, Ms.
Varel a, M. Henman, Ms. Luke (phonetic), had at
one time or another been with us on this
i nformati on exchange tour, okay?

And so what we've done as an industry
is try to famliarize the USDA with our industry,
relying on USDA to familiarize us with the Act,
and that included answering questions on this
listening tour. It included sessions of the
board wi th USDA staff.

And so we were relying on the
i nformation being inparted to us on USDA and this
i ssue that has been raised today, we're hearing
sone things for the first tine.

And, again, |I'mnot an attorney. |
have read the Act but | didn't read it as an
attorney. | read it as a farner. And so we're
heari ng sone things today for the first tineg,
which is quite surprising because we had relied
on USDA staff to guide us in that process.

MR HILL: kay, understood. Maybe
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"1l be able to help you a little bit here. |If
you | ook at Exhi bit Number 1, Section 986. 94,
just run you through a few sections.
THE W TNESS: 986 point --
MR HLL: 94. It's on Page 38-031 in
the right-hand, top right-hand corner.
PARTI Cl PANT:  Term nation?
PARTI Cl PANT: It's up there.
MR, H LL: Term nation, correct.
PARTI CI PANT: It's on the board if you
need to |l ook at it.
BY MR HILL:
Q Okay. Could you read the very first
sent ence under termnation?
A "The Secretary nmay at any tinme
termnate this part."”
Q And that's Paragraph A. Can you read

Par agr aph B, pl ease?

A Par agr aph B?
Q That's correct. Right under it.
A "The Secretary shall term nate or

suspend the operation of any or all of the
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provi sions of this part whenever he or she finds
t hat such operation obstructs or does not tend to
ef fectuate the declared policy of the Act."

Q So what is your reading of that?
hate to be obvi ous, but what is your reading of
t hat ?

A | nmean, it speaks for itself.

Q And that is that the Secretary has
di scretion to end this program whenever he or she
feels like it?

A That's correct.

Q So woul d you consider that, in your
opinion, as basically the ultimte oversight?

A | would say yes, with this caveat. W
shoul d have been informed of this before we ever
began this process, okay, that an issue like this
was going to come up today that woul d destroy the
effort of the industry over the last two and a
hal f years to petition the Secretary for a
programthat's going to help the industry. |If
this is going to be thrown in our face today,

it's being done at the 11th hour.
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Q Let me ask this question. Are you
accepting right now of the fact that the
Secretary, that USDA is the overseer of this
progranf? Are you changi ng your answer?

A |"mreading that to, and, again, |'m
not an attorney.

Q | under st and.

A And |'mreading that in a literal
fashion with just what |'ve repeated and witten
into the record today.

Q But now |' m asking for your opinion,
for your opinion. Do you believe that the

Secretary is the ultimate overseer of this

pr ogr anf?

A |"ve got to believe what | just read,
yes.

Q We've had a | ot of tal k about 986. 46

about the nom nee situation and proffering

persons to the Secretary. |t was your testinony
that the council intends, if this proposal goes
forward, that the council intends to offer the
Secretary two nomnees. |s that correct?

Neal R. Gross and Co., Inc.

294

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

A That's correct, yes.

Q And those two nom nees are for the
menber seat and for the alternate seat?

A That is correct, yes.

Q It was al so your testinony that, in
your opinion, that the Secretary's discretion was
just over who was the nenber and who becane the
alternate, is that correct?

A Say that again. | think | understand
what you said, yes.

Q WAs it your testinony that the
Secretary's discretion was not over who to seat
in those two seats as a whol e but over which one
was the menber and which one was the alternate?

A So out of the two, he could pick a

seat and the alternate, yes.

Q That's your testinony?
A Yes, yes.
Q Did the board consider what would

happen if the Secretary did not select either of
t hose two persons?

A No.
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Q They did not?

A No.

Q Does the board understand, what woul d
the board in, well, | can't ask the board because
the board isn't here. |[I'll ask you. What do you

foresee happening if the Secretary does not
sel ect either of those two nom nees because ot her
nom nees were not presented to himor her?

A It would seriously put in jeopardy the
ref erendum of the growers.

Q But what woul d the board, what woul d
the council at that time, if there was a sitting
council, what would the council do? Wuld they
have to go back to work or what would they do at
t hat point?

THE WTNESS: What would they do --

PARTI Cl PANT: What do you nean by go
back to work?

THE WTNESS: -- if you didn't --

MR H LL: Go back to work on finding
-- |1 don't know. What would the council do if

two, if the two nom nees went forward and there
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was a non-sel ection, what will you envision the
counci | would then do?

THE WTNESS: Well, | think that
scenario is premature because if -- No. Because
if that was the, if there was | anguage in the
order that was different fromthe current
| anguage, | seriously doubt we'd ever seat a
counci | .

MS. VARELA: Jen Varel a, USDA. M.
Adans, |'d like to re-approach. | think what M.
HIll is trying to get to froma different way and
maybe from nmy perspective as a specialist who is
on the ground with these types of conmttees and
this is a question that we woul d have to ask
anyone.

What we're trying to get to overall
whi ch I know you understand, is naking sure that
your vision of how things work is what's witten
down here, correct? W're on the sane page
t here?

THE WTNESS: Can we --

M5. VARELA: Ch, sorry. Do | need to
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be | ouder?

THE W TNESS: Yes.

M5. VARELA: (Ckay, so |I'masking you
to go ten years into the future and the council
has been functioning, we' ve been rotating people
on and off.

But one of those years you hol d your
nom nations exactly the way they're witten here
and | send up the neno like | normally would and
the Secretary decides not to nmake a sel ection
from the Secretary says |'mnot accepting what
you sent in this time. How do you envision the
process fromthat point forward?

THE WTNESS: If it was witten that
way, | don't think we'd ever get there.

M5. VARELA: But in a practical sense,
what |'masking is what would the next steps be?

THE WTNESS: W'd have to go back and
consider rewiting that section. | nean, it's
not, | nmean, this is what the board, this is the
concl usi on the board reached as being --

M5. VARELA: Right.
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THE WTNESS: -- appropriately
represented and that's why | wote it this way
and for ne to tell you what the American Pecan
Board is going to do as an alternate --

M5. VARELA: No, no. |'masking you
to imagine that the council is in place and it's
been runni ng, but one year when, say, only part
of the council is up for election or their term
is up, if the Secretary sent nme a neno back that
said, sorry, Jen, | don't accept this one, what
do you envision the process is after that? Are
we going to have anot her round of elections? Do
you envi sion that the council would just nom nate
sone alternatives? |'mjust --

THE WTNESS: You're asking ne to
specul ate on sonething --

M5. VARELA: ~-- trying to imgi ne how
it woul d work.

THE WTNESS: You're asking ne to
specul ate on sonething that we hadn't considered
as a board and so | don't have an opi nion.

M5. VARELA: Ckay. That's fine.
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Thank you.

M5. CHILUKURI: M. Adans, just to
clarify ny own understandi ng of your testinony,
what information will be -- Ch, I'msorry. Just
to clarify ny own understandi ng of your
testi nony, what information will be sent to the
Secretary under the Reports to the Secretary
par agr aph?

THE W TNESS: What i nformati on woul d
be what ?

M5. CHI LUKURI: Wuld be forwarded to
the Secretary.

PARTI Cl PANT:  65.

PARTI Cl PANT: She's referring to --

MS. CHI LUKURI: Yes.

PARTI Cl PANT: -- 46.

M5. CHI LUKURI: 46. | believe it's
(b)(5), Reports to the Secretary.

THE WTNESS: | think any information
t hat had been devel oped by the Anerican Pecan
Council in the nom nation process.

BY Ms. CHI LUKURI
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Q Ckay, can you take a | ook at the

par agr aph, sir, and then specify for me which

types of information will be sent?
A And gi ve ne the paragraph again.
Q Sure. It's 986.46(b)(5), Reports to

the Secretary.

A Vell, | hate to be sinple but | think
that lays out the information that woul d be
passed along. | nean --

Q So can you tell me for the record what
t hat i nformation woul d be?

A As | said, any information that was
devel oped by the Anerican Pecan Board in the
nom nati on process.

Q Whi ch woul d i ncl ude, sounds |ike the
nom nations, a certified summary of the results
and ot her information deened by the council to be
pertinent or requested by the Secretary.

A Yes.

Q Okay. Thank you. Wiat is the purpose
of sending all of that information to the

Secretary?
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A You' d have to ask the Secretary.
Q Can you explain that statenent?
A The recipient, being the Secretary,

woul d have to tell nme why he wanted that or she
want ed that.

Q Ckay, so you're intending to send this
because you understand that the Secretary wants
this information? |s that what |'m hearing you
say?

A Again, |'mnot sure why sonme of this
is witten in there but apparently that
information is inportant so we'll send it. W
don't want to hold anything back. W're going to
send everything we got but what the Secretary
does with it | guess is up to the Secretary.

Q Ckay, and you intend to send all of
t hose types of information to the Secretary as
we' ve just discussed, but fromthe readi ng of
this | anguage the Secretary cannot rely on all of
that information to --

A He can use it however, he can use it

and, again, w thout being redundant, we have a
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mal e Secretary so |'mgoing to use he.

Q Sure.

A Fenmal e Secretary cane in, | would use
she.

Q | understand and | appreciate that.
Thank you.

A But anyway, | think he would treat it
however he wanted. | nean, that would be up to

the Secretary.

Q Wul d you be open to allow ng the
Secretary the flexibility to | ook at that other
information in addition to the nom nations to
sel ect the grower and sheller seats?

A Not for the purpose of the selection
of the grower alternate seat because that woul d
be in deference to what was in the order as it's
now witten.

Q But would it be possible to allow the
Secretary to have the flexibility to include that
i nformation? That doesn't mandate that he go
beyond your nominations but to give himthat

flexibility.
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A No.

MR HLL: |If a council were seated,
if a council were seated and for some reason one
of the shellers, let's say, had to give up his
seat for sone reason, naybe a health issue, by
what process would you intend to fill that seat
or would you want to fill that seat?

THE WTNESS: We would want to fil
t he seat obviously. Wuldn't want to, you know,
make it vacant.

MR HLL: Okay. So what process

woul d you use to fill that seat?

MR, QU ROS: Excuse ne just a second.

Just for there is a vacancy section that we are
going to cover with this witness |later that
covers that exact sane issue.

And ny preference would be if you

woul d consi der w thhol ding that question until we

get to that vacancy. It is spelled out by the
proponent group, how they're to fill that vacant
seat in that section, just we may be junping a

section or two on that.
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PARTI Cl PANT: 986. 51 seens to address
vacancy.

MR QU RCS: And, M. Hill, if you
woul d Iike to ask that question, I'd |ike to put
up 5.1 for ny client and let himhave a chance to
read that and then consider how you're tying it
back to 4.6.

MR HILL: Okay. Sure.

MR QU RCS: If you want to pursue
that, Brian.

MR H LL: Ckay.

PARTI CI PANT: Can't we limt this to
4.6? | nmean, that is --

(Si nul t aneous speaki ng.)

PARTI Cl PANT: And we're not wal ki ng
very fast through them

PARTI Cl PANT: That's true.

JUDGE GUTHRI DGE:  You know, filling
t he vacancy doesn't seemto be related to the
4.6, to Section 4.6 at this point.

MR, H LL: They are a bit different

but | amtrying to get to the point. I'mtrying
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to get to the point where we're discussing and
trying to figure out how -- again, ny question
before was if the Secretary nade a non-sel ection
what woul d the council do at that point? So now
l"mtrying to elicit sone testinony on how he
feels other seats would be fill ed.

JUDGE GUTHRIDGE: And | think his
response a mnute ago was under the proposal, as
now witten, the Secretary woul d not have that
power, | think was his understandi ng.

Whet her a proposal or whether a
mar keti ng order can, whether the Act permts a
mar keti ng order to have a provision that
prohibits the Secretary fromrefusing the
nom nations of the council | think is a separate
| egal question that probably, as M. Adans says,
he's not a | awer and he m ght not be able to
answer .

And | think that's, if | may, it seens
to me that seens to be the sticking point where
t he Department of Agriculture says or believes,

maybe correctly, I"'mnot famliar with the Act,
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that the Act would prohibit a provision in a

mar keti ng order that prevented the Secretary from
choosi ng as a nmenber of the council soneone ot her
t han the submi ssions of the council or of this

el ecti on process.

And M. Adans' and apparently the
Ameri can Pecan Board's understandi ng was that
t hey could propose and, in fact, promulgate a
mar keti ng order that had that restriction init.
Do | correctly sumrmari ze the positions of the
sides? M. Qiros?

MR QU RCS: Yes, sir. W have a
different reading of the Act. W would love to
respond. W know we have to wait till they
finish. W would ask the judge for a few m nutes
to get our client ready, but we think we
under stand how t he Act works.

Though we know our client is not a
| awyer, we would like to tell you that he, we
have a basis upon which we understand that the
Anerican Pecan Board wote this subm ssion and we

would love to do it.
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W viewit differently from | think
what we've just heard fromthe USDA and their
guestions but | don't know since they are just
aski ng questions and not arguing a position.

JUDGE GUTHRI DGE: Yes, but |I'm not
sure that this hearing is the place to resolve
that. | don't know under, as part of a
rul emaki ng hearing do | have the power to decide
this question and I don't think so. But so we've
got a proposal that says one thing that
Department of Agriculture thinks mght not be
perm ssible and --

MR QU RCS: | can ask our, | can ask
the questions of our witness. 1'd love to
prepare himfor it so that it's nore cogent.

But we do, we think we understand the
di fference between the two parties and we think
we understand the authority of the American Pecan
Board to have witten the proposal as they did
and conply with the law as well as the intended
wi shes of the industry.

So we would | ove, at the point it's
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appropriate, we would | ove to ask questions of
our witness so that we can nore clearly define
the areas in which we agree or disagree if there
is any disagreenent at all. But once the w tness
is tendered back to us, we'll attenpt to do that,
Your Honor .

JUDGE GUTHRI DGE: But, again, what I'm
wondering is whether this is, if thereis a
difference and ny -- | have now what, a two-week
famliarity to, you know, like | did before |
cane with this whole issue, but there is a
proposal and the Departnent of Agriculture has
to, the fol ks working for the Secretary, if
understand correctly, will do, in the end, a
report to the Secretary on the, | guess the |egal
and the practical effects of the proposal and
then the Secretary will make a decision as to
whet her it goes forward.

It mght be that the proposal is
witten, as witten, if |I'munderstanding the
argunment or what's going on so far correctly,

that this proposal mght be, as witten, m ght be
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sonet hing that woul d not pass |egal nuster.

MR QUIRCS: W don't believe that,
Your Honor, and we would |ike to ask questions of
the witness to see if we can draw that out of him
at the appropriate time when the USDA has had an
opportunity to finish their questions.

JUDGE GUTHRI DGE: You have a response,
M. HII?

MR HLL: If he wants to ask
guestions, | wel cone himasking questions.

JUDGE GUTHRI DGE: Well, do you have
any nore questions of M. Adans?

MR HLL: Well, we will have nore
guestions. | nean, | don't think we finished the
entire section. If you want to nove on to sone
ot her questions while we debate this, maybe we
shoul d do so.

M5. SCHMAEDI CK:  Mel i ssa Schmaedi ck.
It may be hel pful to hear the council's questions
of the witness and if we have perm ssion to ask
further questions after that?

MR QUIRCS: That would be fine with
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us, Your Honor.

JUDGE GUTHRIDGE: If we could
concentrate on this issue right now Are you
t hrough with your questions now, M. Hll, or
USDA - -

PARTI Cl PANT:  For right now.

JUDGE GUTHRIDGE: -- on this
particul ar issue?

PARTI Cl PANT: And then after they --

MR, HI LL: For right now.

PARTI Cl PANT: -- conplete their
exam nation, we may have foll ow up.

MR QUIRCS: Just five minutes to
consult with the w tness.

PARTI Cl PANT: Ckay, thank you.

JUDGE GUTHRI DGE: O f the record.

(Wher eupon, the above-entitled natter

went off the record at 4:36 p.m and resuned at
4:45 p.m)

JUDGE GUTHRI DGE: Ckay, back on the
record. That wasn't on the record.

(Laughter.)

Neal R. Gross and Co., Inc.

311

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

312

JUDGE GQUTHRI DGE: M. Quiros.

MR, QUI RCS: Thank you, Your Honor.
M. Adans, |I'd like you to turn in the
Agricul tural Marketing Agreenent Act of 1937 as
defined as the Act to a section that's headed
Terns Common to All Orders, Section 7, subsection
(c), and 1'd like you to please read that into
the record if you will.

And |'mgoing to ask you to read the

headi ng of 7, both the title, the heading of 7,

(c) and all the subparts of (c) down through "no
person acting as a nenber of an agency
establi shed pursuant to this paragraph.” Ckay?

PARTI Cl PANT: G ve the judge a second

to find it.

JUDGE GUTHRI DGE: You're tal king about
7 United States -- no, you're tal king about the
Act .

PARTI Cl PANT: The Act.
MR QU RCS: |'mtalking about the Act
which is 7 U S.C. 601, Your Honor.

JUDGE GUTHRI DGE: And what's your
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section? You're saying --
MR QURCS: | don't have it in the
same way that you m ght have it but it's --

MS. CH LUKURI: So, Your Honor, it

woul d be --

MR QUIRCS: -- headed Terns Commobn to
Al Oders.

MS. CHILUKURI: Yes, it's 608(c),
7(c).

JUDGE GUTHRI DGE: 608(c) .

M5. CHILUKURI: And 7 is Terns Common
to AIl Orders. C starts with "providing for the
sel ection.”

JUDGE GUTHRIDGE: |Is this 608, Powers
of the Secretary or 608(c)?

MS. CHI LUKURI: 608(c).

JUDGE GQUTHRI DGE: Orders. Gkay. That
al ways throws nme of f on these things when they
throw an extra letter in there. 608(c), Terns --

PARTI Cl PANT:  Conmmon to All.

MR QU RCS: To Al Oders.

JUDGE GUTHRI DGE: 608(c), Terms Common
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to AIl Orders in the case of agricultural
comodi ties. That's where we are.
MR QU ROS: Yes.
JUDGE GUTHRI DGE: Ckay. Thank you.
BY MR QUI RCS:

Q M. Adans, would you pl ease --

A Okay, beginning with the headi ng and
goi ng t hrough what ?

Q |'"d like you to read the head of (c),
of 7 rather, and then read (c) and then the four
romanettes under (c) please, just so we can get a
perspective of this section.

A kay. Terns Common to Al Orders, 7,
“I'n the case of the agricultural comobdities and
t he products thereof specified in subsection (2)
orders shall contain one or nore of the follow ng
ternms and conditions, (a) --

Q No, just read (c).

A Just read (c). Al right, let nme for
continuity, "shall contain one or nore of the
following terns and conditions, (c) providing for

the selection by the Secretary of Agriculture, or
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a nethod for the selection, of any agency or
agenci es and defining their powers and duties,
whi ch shall include only the foll ow ng powers.
“(l1), To adm ni ster such order in

accordance with its ternms and provisions, (ii),
to make rules and regulations to effectuate the
ternms and provisions of such order, (iii), to
receive, investigate and report to the Secretary
of Agriculture conplaints or violations of such
order and, (iv), to recommend to the Secretary of
Agricul ture amendnents to such order."

Q Thank you, M. Adans. M. Adans,

you're not a |l awer are you?

A No, | am not.

Q Have you ever been legally trained?
A No.

Q Do you read | egislative docunents as

part of your work or in the past as part of your
wor k?

A No.

Q And so you rely on lawers and experts

with regard to these natters --
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A | do.

Q -- With regard to their
interpretation. Let ne ask you a series of
guestions and let's go slowy and if you do not
understand any of these questions please stop ne

and ask for clarification.

A Yes.
Q Let's start with the big man,
Congress. |Is it your understanding that Congress

has del egated the authority under this act to the
Secretary of Agriculture?

A Yes.

Q And then the Secretary, is it your
understandi ng that the Secretary of Agriculture
has designated to councils of industry nmenbers
sonme of the responsibilities to fulfill the terns
under this act?

A Yes.

Q And do you understand in this section
that, under 7(c), that the selection by the
Secretary of Agriculture of those agencies that

define the powers to take the actions necessary
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for federal marketing orders is the right of the
Secretary of Agriculture?

A Yes.

Q And does this section where it says |
want to point your attention to this phrase or a
nmet hod for the selection of these agencies. So
in sone ways the Secretary, under the |aw, the
Act, the Secretary delegates his authority to
make the sel ection of those agencies. |Is that
how you understand this?

A Yes.

Q And did you al so understand that this
federal marketing order selection for the council
was part of this delegated responsibility in
7(c)?

A Yes.

Q And when you net with officials for
the USDA and they were telling you that the
federal marketing order for pecans woul d be
overseen by industry people el ected, you
understood that the Act gave authority fromthe

Secretary to that council to help oversee it.
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A Yes.
Q Thank you. Let's talk about the
overall issues that | think are inmportant. Do

you believe that the nom nation process and the
votes on the nom nees are to be conpletely

transparent and fair under the Act?

A Absol utely, yes.

Q To t he USDA?

A Yes.

Q To the industry?

A Yes.

Q And so when you read those sections

that | think were pointed out to you by counsel
of the USDA, that you're to send all pertinent
information to them about all nom nees, is that
part of the fairness and transparency that you
think is required by the Act?

A Certainly.

Q And that's inportant for you to do as

wel | towards the industry, that they know how
this process.

A That's the notivation, yes.

Neal R. Gross and Co., Inc.

318

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Q And why is that inportant?

A After listening to the industry and
getting a consensus that this was going to be
good for the industry, as we began to construct
the rules, it was a conpilation of what we had
heard that the industry wanted and felt |ike was
fair to abide by and that's why we wote the
order the way we did.

Q And does that give the industry
confidence with regard to this?

A Yes.

Q And woul d that give the USDA and the
public confidence that your power to assess
handl ers was done properly?

A Yes.

Q And that this was a process in which
the industry could select its best

representatives.

A Yes.

Q Its nost diverse representatives.
A Yes.

Q From al |l regions.
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A Yes.

Q From different sizes.

A Yes.

Q | f the proposed federal marketing

ordering for pecans is approved and it contains
t he proposed | anguage of the election of the
council in the formthat it's been published in
the federal register, then do you think, | know
you're a |ayman, but do you think that it
operates properly under the Act?

A That's mny i npression.

Q During your tinme of comrunication this
spring once the draft of the proposed federal
mar keti ng order was finalized by the proponent
group in the USDA, has the industry been told
that the top two vote getters would be the
council nenber and the alternate?

A Yes.

Q And do you see any conflict with the
top two vote getters being the council nenber and
the alternate and al so given the USDA all the

information on all the nom nees and that the
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process was followed fairly?

A W think so, yes.

Q There's no conflict in those two.

A No.

Q Thank you. 1Is it a good idea to nake

sure that the Secretary and the nenbers of the
USDA believe this is a fair and open process?

A O course.

Q And is it a good idea that the
i ndustry select its own representatives and al so
believe that this is a fair and open process?

A O course.

Q Let's go back a little bit to the
hi story of the industry. Has this industry been
at peace and operating cooperatively with itself
over the last three decades?

A No.

Q And the progress that's been nmade in
the | ast two years, how was that made? How was
the progress nade? Was it --

A It was nade because | think that we

conveyed a sincere concept to the industry that

Neal R. Gross and Co., Inc.

321

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

322

we were working for them W were listening to
t hem and we wanted to conme together as an

i ndustry with this single entity, the American
Pecan Board, for the benefit of the Anerican
Pecan Board.

And so in that conmunication task,
mean, we laid it all out there. W tried to
answer all the questions as fairly as we coul d,

t he best we knew how and tried to build an
el ement of trust so that we could bury sone
hat chet s.

And the response that we've gotten
back, just as M. Massey testified to today where
sonme of the doubters, actually sonme of the
begi nners, have conme over because they had
confidence in the Anerican Pecan Board t hat
represented all segnents of the industry and was
proceeding with the best interests of the

i ndustry in mnd.

Q How i nportant is the lawin the United
St at es?
A It's ultimately inportant.
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Q Wul d you be disappointed if this
turned out not to operate under the law and in
the best spirit of the | aw?

A W wouldn't do it.

Q Wuldn't do it. If you found out that
the council was not operating in a fair and
transparent manner with regard to its own
el ections of its own people, would you oppose the

continuance of the federal narketing order for

pecans?

A Yes.

Q | want to take you back just to one
section. | think it's (a) but | need to read it

real quick to find it, yes.

| should say now a few hours ago you
testified with regard to Section 986.46(a) and
l"mgoing to show it to you. |It's the sentence
that begins "eligibility."

And, M. Adans, for your benefit |I'm
| ooki ng at your outline, Page 10, Subsection K,
and if you'll read that sentence into the record

that begins "eligibility" and then I'll ask you a
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guestion about that.

A Her e?
Q Yes, sir.
A "Eligibility to cast nom nation

bal | ot s, accounting of nom nation ballot results,
and identification of nenber and alternate

nom nees shall follow the procedures set forth in
this section, or by any other criteria deened
necessary by the Secretary.”

Q |'"d ask you to turn to your outline
and then I'Il ask you a question about it. |
think this mrrors the testinony you gave several
hours ago. Wen it says the "nom nation shall

foll ow procedures in this section,” what do you
mean?

A W did not need to repeat the
procedures for both initial nom nees and

successor nenbers so we just say here that the

procedures for successor nomnees in this section

wll also be used in the initial nom nation.
Q So, M. Adans, you do not believe
these initial nom nees will not be subject to a
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process of nom nation do you? Let ne rephrase

it. That was confusing. | confused nyself on
t hat .

A My answer to that is | agree with your
conf usi on.

Q You agree that both under this initial

el ection and any subsequent el ections of the

council that there is to be a process of

nom nation by the growers and the shellers and

then a second el ection by the growers and the

shell ers of a recomrendation for those nom nees.
A Yes.

MR, QUI RCS: Thank you. | hope that's
clarifying but that's the testinony of our client
on this matter and, Judge, we turn it back over
to the USDA, reserving any further questions we
m ght have in response to theirs.

JUDGE GUTHRI DGE: Are there any
guestions from USDA?

MR HLL: | hate to do this to you,
Your Honor, but can we have a five-m nute break?

JUDGE GUTHRI DGE: We've had nore break
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this afternoon than we had testinony.

MR HILL: | understand.

JUDGE GUTHRIDGE: And the |ast five-
m nute break was nore |ike ten.

MR HLL: This will be short.

PARTI Cl PANT: | want one too.

PARTI Cl PANT: | want to | eave.

JUDGE GQUTHRI DGE: Do you have any
obj ection to another --

MR QU RCS: No, sir, if it would be
hel pful to the USDA.

JUDGE GUTHRI DGE:  Fi ve-m nute break.
" msetting ny stopwatch.

(Wher eupon, the above-entitled natter
went off the record at 5:01 p.m and resuned at
5:06 p.m)

JUDGE GUTHRI DGE: Back on the record.
M. HII.

MR, H LL: Thank you, Your Honor. |'m
just going to ask maybe one or two foll ow up
guestions, and thank you for your testinobny so

far and thank you for your previous statenents.
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| just want to make sure that your
under st andi ng, what is your, is it your
under standi ng that the Secretary can choose not
to select the nom nees that you put forward?

THE W TNESS: Let ne repeat your
guestion, nmake sure | got it.

MR HILL: Yes.

THE WTNESS: |s it nmy understanding
that the Secretary can choose neither of the --

MR. H LL: That the Secretary nay
choose not to select those two people, nay choose
"' mnot making a selection here fromthe two
peopl e that you suggest ed.

THE WTNESS: | think if he did he
woul dn't follow the order as witten.

MR HLL: So you're saying that you
bel i eve that the Secretary cannot do that, is
t hat what you're sayi ng?

THE WTNESS: W can't force the
Secretary.

MR HLL: So your answer is, yes, you

do believe that the Secretary can decide not to
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choose either of your nom nees?

THE W TNESS: Yes.

MR. H LL: Thank you.

JUDGE GUTHRI DGE: Are there any
further questions from USDA on this issue?

M5, CH LUKURI : No, Your Honor.

MR, HILL: No, Your Honor.

MR, QUIRCS: Your Honor, should we
proceed to 47 or are there any other questions on
467

JUDGE GUTHRI DGE:  About this issue.
We're not sure that | was conveying all of
Section 46.

MR QU RCS: W're open to any ot her
guesti ons on 46.

JUDGE GUTHRI DGE: Are there any ot her
guesti ons on 467

MR HLL: W'Il nove on fromthat,
Your Honor.

JUDGE GUTHRIDGE: So we go into 47
t hen.

MR. QU RCS: Thank you, Your Honor.
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Let me get reorgani zed. Just one second.

M. Adans, would you please turn to
Section 986.47? | think on your outline that's
16.

THE W TNESS: (kay.

MR QUIROCS: Take a nonent, M. Adans,
to read that section, please.

THE W TNESS: (kay.

BY MR QUI RCS:

Q What do you understand Subsection (a)
to nean?
A That will ensure the maxi num

representation even if a nmenber has a conflict,
even if alternates usually won't vote they stil
attend neetings and can voice their views, thus
expandi ng the industry participation.

Q So you don't see alternates as just
bei ng silent people in the background, do you?

A No. Very inportant to the process,
right.

Q And that's because they will have

heard all that information and you want their
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voi ces?
A Yes.
Q Thank you. Let's discuss Provision D.

Why add Provision D?

A It provides when and under what
circunstances an alternate will serve as a
menber. Pretty standard provision and it wll
cut down on vacanci es and m ssed votes due to
menber absences.

Q Thank you. Let's take a | ook at
Section (c). It looks like Section (c) could be
called an alternate for the alternates. Pl ease
explain Section (c) to us.

A W provide that if a nenber and an
alternate are both unavail abl e, another alternate
can sit as that nmenber provided the alternate is
of the same group as the absent nenber and the
al ternate.

For exanple, if a grower nenber and an
alternate representative were absent, another
grower alternate could sit so as, or could sit as

t hat absent nenber.
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Again, the reason is to avoid
frustrating neetings with no representatives and
the ability to vote when necessary.

Q Does the alternate's alternate have to
be the sane size nenber or grower as the nenber
alternates that are absent?

A Not clear if it doesn't appear, |ike.

Q Thank you. Who selects the
alternate's alternate in this case?

A Not clear. Normally | think probably
t he chairperson woul d.

MR, QU ROS: kay, thank you. No
further questions at this tinme on this section.

JUDGE GUTHRI DGE: Are there any
guestions from USDA?

(No audi bl e response.)

JUDGE GUTHRI DGE: No? M. Quiros.

MR QUIRCS: Yes. Section 986. 48,

Eligibility. "Each grower nmenber and alternate
shall be at the,” I"'msorry. | lost ny place.

PARTI CI PANT: | got it up here. GCot
it up here.
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MR, QU RCS: Thank you. That's the
section I'"'mreferring to, if you will, M. Adans.

THE W TNESS: (kay.

MR. QUI ROS: Discuss grower
eligibility in Subsection (a).

THE W TNESS: This makes cl ear that
each grower nenber and alternate nmust be in the
group that they represent. No selection
t hroughout their tenure on the council.

MR, QUIRCS: Consider alternates as
wel | .

THE WTNESS: Yes, just a nenber of
t he group when sel ected but we want a real
representative throughout the tenure, people that
are vested in the process.

BY MR QUI RCS:

Q Di scuss sheller eligibility in
Subsection (b).

A Mrror imge of the grower nmenbers and
alternates. They nust be and renmain in the group
that they represent.

Q Why have provision Subsection (c)?
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runni ng for

Q

A

Q
A

Q
candi dat es?

A

Q
shel ler?

A

Q
A

Q

A

Q
A
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W want to address every possibility

we could think of. W don't want one person

two positions so we | et the nom nee

deci de which one he wants to pursue.

Can enpl oyees of a grower or a handl er

busi ness serve?

Yes.
Wiy is that?
Because they represent that business.

Does this allow for a greater pool of

Yes.

s Helen Watts an executive of a

Yes.
So she woul d be an exanple of that?
She woul d.

Shoul d nenbers and al t ernates be

residents of the proposed production area?

Oh, yes, yes.
And why is that?

Agai n, representation.
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Q I f a grower or handl er nenber or
alternate ceased to be engaged in the production
of or handling of pecans, would he or she becone
ineligible to serve on the council?

A Yes.

Q What happens if a nenber or an
alternate cease to be enployed by their grower or

handl er enpl oyee?

A They' d no | onger be eligible.

Q | neant to say enployer, excuse ne.
A Beg your pardon?

Q | neant to say enployer. You

understand the question. Let nme repeat the
guestion, may |? What happens if a nenber or
alternate cease to be enployed by their grower or
handl er enpl oyer? | said enpl oyee, excuse ne,
the first time. Did they cease to be a nenber or
an alternate?

A Yes.

Q Thank you.

A But | thought that's what | answered

but | --
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Q Yes, sir. It's nmy msspeaking. |'m
sorry.

Shoul d grower nenbers be al |l owed
ownership interests or be enployees of a handl er
or gani zati on?

A Yes. No, no, wait, whoa, whoa, whoa.
Shoul d grower nenbers be all owed ownership
i nterest or enployees of a handl er organi zation?

Q Let me withdraw that question. |
think it was a little confusing.

A Vell, | think they could but under the
provi sions they have to sel ect the, whether
they're a grower or a sheller --

Q Thank you.

MR. H LL: Can you pl ease repeat the
guesti on?

MR QU ROS: Yes.

MR. H LL: Between the question and
t he answer | was confused.

MR QUIRCS: Yes, let ne withdraw the
guestion. | think if it's that confusing, naybe

we shouldn't use it.
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This one is kind of difficult to
under stand but pl ease explain Subsection (d) of
Eligibility, .48.

THE WTNESS: Ckay. Again, that is
somewhat difficult to wite as a sinple concept
but we want true representation so we provide
that if the el ected person was enpl oyed by an
entity that falls into the represented group but
after the election quits or is fired fromthat
entity then he or she has to resign fromthe
counci | .

MR. QUI RCS: Thank you. Pl ease take
a look at the final section of Section 986. 48
whi ch concerns the public nenber position. Wy
do you have this requirenent in (e)?

THE WTNESS: Well, | think I answered
that earlier about the public nenber, what val ue
that a public nmenber would bring to the council.

MR QU RCS: And that's a val ue of
per spective?

THE W TNESS:  Yes.

MR. QU RCS: Thank you. No further
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guestions at this tine on this section.

JUDGE GUTHRI DGE: Are there any USDA
guestions?

(No audi bl e response.)

JUDGE GUTHRI DGE: | have one thing.
| think in answer to one of the questions you
said the nmenber had to be a resident of the area?

THE WTNESS: O the production area.

JUDGE GQUTHRI DGE: O the production
area. Did we have a witness in Las Cruces who
lived in Chicago?

PARTI Cl PANT:  Yes.

JUDGE GUTHRI DGE: WAs he an owner or
a grower? | don't renenber.

PARTI Cl PANT: He was a grower.

MR H LL: He was a grower.

MR QUIRCS: He was an owner of a
grower in California | thought.

PARTI Cl PANT:  No.

JUDGE GUTHRI DGE: Does that nean that
t hat gentl eman woul d not be eligible to be on the

board since he lives in Chicago or would the
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residency of the, | guess it's probably a
corporation. It's a business.

THE WTNESS: Yes, | think the way, ny
understanding is the entity, his entity, excuse
me, his entity is in California. H's farm his
orchard's in California.

JUDGE GUTHRI DGE: So al t hough he is
personal ly a resident of Chicago, he could still
be a nmenber?

MR QUIRCS: He could be because he
was a grower in the region which if you want to,
it's not so nuch his residency but that he's a
grower in the region, if you wll. He was
nom nated fromthe West. Do you think there
needs to be a clarifying question on that?

PARTI Cl PANT: | don't know.

PARTI Cl PANT: Look at (a). | think
(a) addresses that.

MR QURCS: It's (a) is the --

MR H LL: Can we get that answer from
M. Adans?

MR QU RCS: Well, I'"mjust asking the
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Judge. Would it help to clarify, Judge, in your
m nd?

JUDGE GUTHRI DGE: | guess so, yes. |
nmean, because, | nean, there's a personal
residency that he has and al so the business
resi dence and actually, well, residency woul d, of
the area woul d nean, could be Central and West as

MR QU ROCS: M. Adanms, will you turn
and read Subsection (a), please? It's on the --

(Si nul t aneous speaki ng.)

MR QU RCS: M. Adans.

THE WTNESS: Read it?

MR QUIRCS: Yes, sir, before we ask
a question and M. H Il may wish to ask a
guesti on.

THE W TNESS: Ckay.

MR QURCS: WM. HIl, w had turned
it over. | didn't knowif you wanted to ask
guestions --

MR, HILL: Just a followup question
Was it your answer then that in that situation
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that was just brought forward, that sonmeone who
physically lives in Chicago but has a business in
California, a grow ng business, he would be
eligible to be --

THE WTNESS: He would be eligible
because his business is in the production area.

MR HLL: And that's the intent of
t he Pecan Board?

THE W TNESS:  Yes.

JUDGE GUTHRI DGE:  Any nore USDA
guestions?

MS. VARELA: Sure. Jen Varela, USDA
M . Adans, again, because | have a speci al
interest in the practical application of your
authorities here, Paragraph (c) here in
Eligibility refers to a situation where a grower
m ght be nom nated for nore than one seat.

THE W TNESS:  Yes.

M5. VARELA: And how do you envi sion
how t hat grower woul d make the determ nation?
How woul d he notify, who would he notify and when

woul d he notify that person which seat he wanted
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to qualify for?

THE WTNESS: It is ny understanding
t hat person is you.

M5. VARELA: All right.

THE WTNESS: | don't nean to --

MS. VARELA: No, that's fine.

THE WTNESS: | don't mean to be
flippant but that's the way |'ve understood it.

M5. VARELA: And that's fine. 1'mnot
criticizing your answer. | just wanted to know
what the understandi ng was.

Kind of a parallel question to that,
we also mght find a simlar situation where
sonmeone who is a grower and a sheller is going to
have to make a determ nati on about which category
they want to be in. Do you envision the sane
type of process?

THE W TNESS: About when they select?

M5. VARELA: About when they --

THE W TNESS: Wen there's a choice to
be made, either grower or sheller or region or

what ever, yes, that's ny understandi ng.
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M5. VARELA: Do you inmgine that they
would do it before the nom nation started? O
would we wait until after some nom nations had
cone in?

THE WTNESS: | think we would nmake
that consultation with the appropriate USDA
of ficial.

M5. VARELA: Ckay. That's fine.
Thank you. That's a fine answer.

JUDGE GQUTHRI DGE: Are there any nore
USDA questions?

MR HILL: Yes. |If you |look at the
definition of grower, 986.16, and |I' m | ooki ng
nostly after the proviso and I'Il read it. It
says, "Provided, that the termgrower shall only
i ncl ude those who produce a m ni nrum of 50, 000
pounds of in-shell pecans during a representative
period (average of four years) or who own a
m ni mum of 30 pecan acres according to the FSA "
and it continues on.

My question is in (c) where it says,

86.48(c), Eligibility, it says, "A grower can be
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a nom nee for only one grower nenber seat," and
in (a) it says each -- well, ny question
essentially is each year, each tinme you have a
nom nati on at whatever interval is chosen, is it
the intent of the board that a grower being

eligible is based upon his |ast four years of

har vest ?
THE W TNESS:  Yes.
BY MR HILL:
Q So, for exanple, if the previous year

a grower |oses nuch of his crop and his average
is over the 50,000 pounds or well under, well
under for that previous year, he is still going

to be eligible to be a nom nee under 986. 48?

A In your exanple, for which seat?

Q For a grower seat.

A Vell, there's three grower seats.

Q Well, true. So for the | owest | eve
grower seat.

A Ckay. The snall grower?

That's correct.

And you're referring to (c)?
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Q For any grower nom nee seat, the
smal | est grower nom nee seat.

PARTI CI PANT: | think (a) nay be
appropriate for --

MR HLL: (A my be the appropriate
one.

THE WTNESS: | think, if | understand
your question, | think the answer is they have to
be eligible for that seat at the time of the
sel ecti on.

MR HLL: Okay, so the eligibility is
tracking the grower definition?

THE W TNESS: Yes.

MR H LL: Ckay.

JUDGE GUTHRI DGE: M. Qiros, you have
guestions?

MR QUIRCS: Just when the USDA

finishes.
MR. HI LL: No nore questions at this
monent .
BY MR QUI RCS:
Q M. Adans, can | ask you to turn to
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Pol Exhibit 48 and 50? M. Adans, we tal ked
about these earlier as drafts, did we not?

A Yes.

Q And can | ask you, on Exhibit 48
underneath the nom nation section there is a star
and then there's sonme bol d | anguage, al nost
nearly the bottomthat begins "signature
certifies.” Wuld you please read that sentence
for nme?

A "Signature certifies that | have a
proprietary interest in 30 acres or nore of
pecans or produce an annual average of at | east
50, 000 pounds of in-shell pecans and | am a
grower in the region of which | am nom nating or
supporting a nom nation."

Q Thank you, M. Adans. M. Adans,
woul d you please turn to Exhibit 50 which you
have described as a ballot for grower nom nation?

A Ckay.

Q And woul d you please turn to the
fourth page of that exhibit?

A Ckay.
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Q And under the certification statenent,
woul d you pl ease |l ook at the first full paragraph
that begins "I certify,” and would you pl ease
read that, M. Adans?

A “I certify that |, or ny enployer,
currently produce or produces pecans for narket
in the blank region and that | have voted in only
one region for this election process.

“I further certify that I, or ny
enpl oyer, produced an average of at |east 50,000
pounds of in-shell pecans during the past four
years or have a m nimum of 30 acres of pecans,
i ncluding areas cal cul ated by the Farm Service
Agency based on pecan tree density.

“If | amcasting a ballot on behalf of

ny enployer, | certify that | have such authority
to do so."
Q Thank you, M. Adans. And these

drafts were prepared in cooperation with the
USDA, is that correct?
A Yes.

Q And you understand that these are just
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drafts and there nmay be further refinenment of
t hi s | anguage as necessary.

A | do, yes.

Q And you think this mght be hel pful at
sone point for nenbers of the public to be able
to see these.

A Yes.

MR. QUI RCS: Thank you. No further
guesti ons.

JUDGE GUTHRI DGE:  Any further
guestions from USDA?

MS. VARELA: Jen Varel a, USDA. M.
Adans, do you still have those two fornms in front
of you?

THE W TNESS: Yes, | do. Yes.

MS. VARELA: Wile we have them here,
"1l go ahead and ask you a few questions about
themif that's all right with you.

THE W TNESS:  Yes.

M5. VARELA: (Ckay, first |I'm | ooking
at Exhibit 48, the call for nom nations. About

how many people do you think would fill out one
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of these fornms in a given year once the council
i s operating?

THE WTNESS: That's a hard one.
have no i dea.

M5. VARELA: Let's assune that every
grower wanted to fill one out.

THE W TNESS: (kay.

M5. VARELA: Wuld you say we're
| ooki ng at maybe 3, 000 or 4, 0007

THE WTNESS: You're assuning those
3,000 or 4,000 have got two friends that'll sign
on with him so |I'd say no.

M5. VARELA: (Okay. How about if | cut
that in half? Wuld you say, or even just in a
third --

THE W TNESS: No. | nean, no. |

nmean, if you want --

M5. VARELA: -- realistically.
THE WTNESS: -- ny honest opinion,
no. |It's not going to be in the thousands.

M5. VARELA: (Ckay. But what woul d be

your upper guess? |If you had great
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partici pation, how many call for nom nations do
you think will be filled out in a given year?

What |'mtrying to get at is that to
approve these forns, we're going to have to
cal cul ate the burden of time, of how many peopl e
are going to fill it out and how nmuch tine it's
going to take.

THE WTNESS: | understand that but -

JUDGE GUTHRI DGE: Ms. Varela, to
clarify that in nmy mnd, are you tal king about
for OMB purposes?

M5. VARELA: Yes, correct.

JUDGE GUTHRI DGE: For OMB pur poses.

M5. VARELA: These will, eventually a
finished draft will be sent to OVB for approval
and we'll have to give theman idea of the burden
for each one.

JUDGE GUTHRI DGE: And does that, and
| don't know this, but does that OVB burden
address the time burden for the individual
filling it out or the time burden for USDA or

whoever --
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M5. VARELA: | was going to get to
that one. It's the tinme that it would take an
i ndi vidual to read the instructions and fill it
out .

THE WTNESS: M. Varela, |'ve just
got to say | don't know. | have no idea.

M5. VARELA: Ckay. Well, we'll just
do sone nore research on that nunber. And you
took a | ook at these drafts earlier, correct?

THE W TNESS: Yes.

M5. VARELA: Yes. Thank you. And,
|l et's see, and when you | ooked at themis it your
understanding that we tried to keep themsimlar
to forns that are being used in other marketing
orders that had al ready been approved for use?

THE WTNESS: That's ny inpression,

yes.
M5. VARELA: (Ckay, so if you take a

| ook just at this call for nomnations, I'Il just

stay on this one first, | think the simlar form

that it was based off of, oh, actually I don't

have the nunmber fromthat approval here to tel
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you for sure but what would you estimate the tine
it would take to fill out just this fornf

THE WTNESS: By the nom nator?

M5. VARELA: Correct. By the
nom nat or .

THE WTNESS: By the individual that's
maki ng t he nom nati on?

M5. VARELA: Correct.

THE WTNESS: Well, | think there's
nore tine involved than just filling out the
form | think it would be appropriate that he or

she contacted the person that he was going to
nom nate and then, so that it would get consent.
He's not going to nom nate soneone that woul dn't
serve and he's going to have to get two
supporting signatures, but just to fill out this
formonce he's gotten consent fromthe other
i ndi vi dual s, ten m nutes.

M5. VARELA: Ckay. And simlarly,
could you take a | ook at the ballot for grower
nom nees?

THE W TNESS: Ckay.
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M5. VARELA: And you see that it is a
coupl e of pages. |It's got sone instructions.
The actual space to vote, another space to sign.
Wul d you anticipate that this formwould take
about the sanme anount of tine to fill out?

THE WTNESS: Yes. Yes.

M5. VARELA: O maybe even |ess
because it's, you're not having to get other
signatures on it. So I'll go ahead and note that
you think this will take about ten m nutes.

THE WTNESS: That's ny best guess.

M5. VARELA: (Ckay. Thank you very
much. No further questions on these two forns.

JUDGE GUTHRI DGE: Any nore questions
on Section 48? \What we were on, right?

MR, HILL: No questions, Your Honor.

JUDGE GQUTHRI DGE: M. Quiros.

MR, QUI RCS: Thank you, Your Honor.
M. Adans, please turn your attention to Section
986. 49, Acceptance. Wuld you pl ease take a
nonent to review that and then I'll ask you sone

gui ck questi ons.
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THE W TNESS: (kay.
BY MR QUI RCS:

Q It seens rather straightforward but
pl ease explain to us why this was included.

A To ensure that the el ected people
actually want the job and will nmake a commit nent
to serve. W also have prepared and offered into
evidence a formthat we use for this purpose
called a Confidential Background Statenent.
That's Exhibit 52.

And al so Exhi bit 53?

53, yes. Yes because --

Q

A

Q It's both of those?

A G ower and sheller, yes, 52 and 53.
Q And then 53 is for the public nenbers?
A Yes.

Q Thank you. Should nenbers and
alternates selected by the Secretary qualify for
his or her position by filling a witten
background statenent --

A Yes.

Q -- for the Secretary?
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A Yes.
Q How shall a nom nee advi se the
Secretary that, if selected, they agree to serve

in the position for which the nom nation was

made?

A | think that's part of the background
st at enent .

Q Thank you. Does this express a desire

to work for inprovenent of the industry and
verify the appoi ntnent?
A Yes.

MR, QU RCS: No further questions of
this witness on this section at this tine.

JUDGE GUTHRI DGE: Are there any USDA
guestions?

(No audi bl e response.)

JUDGE GUTHRI DGE: No?

M5. VARELA: Ch, just a quick one.
Just a quick one for the record.

JUDGE GUTHRI DGE:  Yes.

M5. VARELA: M. Adans, in |ooking at

these two statenents, can you verify for the
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record that you reviewed these before, as they
were created, you had a hand in | ooking at them
and wor ki ng on thenf

THE WTNESS: Are you tal king about
t he exhibits?

M5. VARELA: The background
statenents, the --

PARTI CI PANT:  Exhi bit.

MS. VARELA: 52 and 53.

THE WTNESS: | have read them once
but to say that | could take a test on them --

M5. VARELA: (Ckay. Let ne ask a
little different question. To your know edge
were these based on al ready existing and approved
forns?

THE WTNESS: Yes. | nean, that's ny
i mpression and that's working with USDA staff.

M5. VARELA: (Ckay. Thank you very
much.

MR, QU RCS: No further questions,
Your Honor.

JUDGE GQUTHRI DGE: Not hi ng el se?
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(No audi bl e response.)

JUDGE GUTHRI DGE: On 49? But you have
further questions on --

MR QU ROCS: None on 49. I'mready to
go to 50 if the USDA has no further questions.

MR HILL: Yes.

JUDGE GUTHRI DGE:  Yes.

MR. QUI RCS: Thank you, Your Honor.
M. Adans, please turn to Section 986.50, Terns
of Ofice, and take a nonent to | ook at that and
when you're finished reading it, | think M.
Davis has it up, then I'lIl ask you a few
guestions about it.

THE W TNESS: (kay.

BY MR QUI RCS:

Q Why don't you discuss this provision
in general before we go to specific sections?

A The problemthat we faced, | think
that all boards face, we need a termof office
and in this case it's four years but if you give
everyone four-year terns in the new board you'l

have a conplete turnover every four years. So
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we'l|l allow everyone elected for the first tine
to serve the full four years so that we can get
up and running.

However, for the second el ection, we
were creating a staggered board to try to be fair
about it, but as a result in that after the first
term approxi mately 40 percent of the board woul d
be el ected every two years but the whol e purpose
to get a staggered board and then as the terns
wer e staggered they woul d be equally staggered
anong regions and the different seats.

Q Thank you, M. Adans. Couple quick
guestions. Four of the grower and three of the
shell er seats in the second termelections wll
only be for two years to start the staggering but
what about the seat for the accunul ator and the
at-large nenber and the alternates?

A They stay four years.

Q Why a difference?

A Vell, it's hard to divide 17 by 2 and
come up with a whole person so we have 17

menbers. There's a public and accunul at or seat
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and that both will be elected every 4 years and

we have 15 grower and sheller seats of which 7

will be elected in the second el ection cycle and
8 will be elected in the third election cycle.
Q Thank you. Has the staggered board

and procedure been used in other federal
mar ket i ng orders?

A | think so. | think it's a commobn
practice in nost boards, that you have a
staggered termof office. | nean, a staggered
el ection so that you don't have a conplete w pe-
out and a new board start.

Q Is there a value in institutional

know edge that people have on boards?

A Yes. | think, again, it's common. It
keeps your continuity of the board. It keeps a
fresh board. [It'll retain institutional

know edge of the issues which could be lost in a
situati on where everyone was seated, again, every
four years. The continuity is the issue. |

mean, you need the continuity.

Q So specifically for the growers as an
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exanple, is the staggered grower seats will elect
four in Election Cycle 2 and five in Election
Cycle 3?

A Yes, that's right, due to the odd
nunber of the growers.

Q Coul dn't you have provided for the
initial council that one half of the terns expire
i n one year and one half the next and then get on
the four-year track?

A We considered a |ot of alternatives
but felt that this was too disruptive, to have
el ections in the first few years so as to get it
organi zed, maki ng regul ati ons, proposal woul d
give four-year stability and then the staggered
board woul d ki ck in.

Q Okay. Let's nove on to Section (b).
Wiy do you have this provision?

A VW want experience on the board but we
don't have, but we don't want an entrenched
board. So we allow for a nenber or an alternate
to serve eight consecutive years but no nore.

Now, this will bring in new people and new i deas.
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Q After sitting out one year, can a
menber or alternate be nom nated again and serve?
A Yes.
Q Expl ai n about alternates serving as
council nenbers after serving as alternates.
A Vel |, they have the experience but
t hey haven't been actual nenbers so we thought
t hey should be eligible for the position.
Q Is this a type of rule that you

bel i eve was used in other federal marketing

orders?
A | think so, yes.
Q Pl ease take a | ook at Subsection (c).

Can you explain this? Take a mnute to | ook at
it.

A Thi s addresses the relatively narrow
and rare condition where there is sone question
or problem when electing a replacenent. Rather
t han have a vacancy, this provides that a sitting
menber or alternate will continue to sit until
their replacenent is selected and qualified.

Q Expl ai n Subsections (d) and (e) for

Neal R. Gross and Co., Inc.

360

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

361

us, M. Adans.

A It allows a board or Secretary the
flexibility of setting the beginning date for a
termof office and that's usually done in the
byl aws.

Q Is this used in other federal
mar keti ng orders to your know edge?

A To nmy know edge, yes.

MR, QU RCS: No further questions of
this witness at this tinme on this issue.

JUDGE GQUTHRI DGE: Are there any USDA
guestions?

MS. VARELA: Jen Varel a, USDA. M.
Adanms, | want to go back to the beginning of this
section and just ask you about the nunber four,
how you all decided on the four-year term Wre
there other terns considered?

THE W TNESS:  Yes.

M5. VARELA: Can you describe to ne
what sone of those were and what your
conversations were about, how you settled on

four?

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

THE WTNESS: Two is too short. Three
is an odd nunber. Four seened like a likely
nunber. Five is too nany.

M5. VARELA: Can you tell ne alittle
nore about two years being too short? Tell e
what you nean by that.

THE WTNESS: | don't know if you've
ever served on a board but by the tine a two-year
termjust gets up to speed they go off. And so |
think, again, sitting on a board just to get
accl i mat ed, understandi ng what's going on and
then if at the end of two years they are off, |
just think that's an insufficient tine to be a
productive council nenber.

M5. VARELA: Ckay. Thank you. No
further questions.

JUDGE GUTHRI DGE: Any ot her USDA
guestions? M. Quiros.

MR QUIRCS: Yes. And so because of
that two, your idea about two years, there is a,
that was why you wanted there to be a first term

to be four year before you started staggering, is
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that right?

THE W TNESS: Yes.

MR QU ROCS: But isn't it true that
after that election, that first election, that if
t hey were not reel ected you could have people
that just served for two years before they were
replaced for that group before it starts
staggering. Could that happen?

THE WTNESS: Say that again.

MR QU RCS: Sorry. To the extent
that you're having an election after 4 years, 4
years people, everybody has served, and then
you' re havi ng anot her el ection but know ng that
that's only for 40 percent of the board, that's
only a 2-year cycle, it is possible in that case
that you mght only serve for 2 years, is that
true? Unless the entire board was reelected for
the second termand --

THE WTNESS: | think the way it
wor ks, | think half or approxinmately half the
board is going to serve for six years.

MR, QU ROS: That may be likely but
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there will be an election after four years and it
could be that there's a nmenber that just serves
in one of the seats for just two years. |s that
possi bl e?

THE WTNESS: | got to read that. |
don't think that's possible but | can re-read it.

MR QU RCS: Put it back up, please,

i f you woul d.

JUDGE GUTHRIDGE: M. Qiros, are you
saying that at the end of the four-year term one
of those persons could |lose to sonebody el se or
be voted out and there would be a new board
menber elected for a two-year termin the first
el ection after the board is created?

MR QUIRCS: Yes, Your Honor. That's
what | was suggesting. | agree with M. Adans.
It may be likely at the begi nning that people, if
t hey' ve done a good job, might continue in their
post but there is the possibility that there
coul d be that turnover.

But | guess ny foll ow up question

that would be worth it, though, to have a
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staggered board, wouldn't it, the benefits of
havi ng a staggered board?

THE W TNESS: Yes, the benefits of a
staggered board are, | think, maybe not obvi ous
but they're certainly understandabl e.

MR, QU RCS: And you had the w sdom of
the entire American Pecan Board in thinking
t hrough the issue of representation?

THE WTNESS: W did, yes.

MR. QUI RCS: Thank you, and there are
no further questions we have on this section at
this tine.

JUDGE GQUTHRI DGE: Does USDA have any
guestions?

M5. VARELA: Sorry. | have one nore
followup. This is Jen Varela, USDA. G ven the
speci al situation, when the staggering begins and
there is just a two-year term is it your intent
that those two years count towards the two-term
maxi mun? Does the shortened two-year term count
as a full termwhen you're calculating that term

limt?
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THE WTNESS: Wthout a | ot of
readi ng, digesting, yes, that would be the
| mpr essi on

M5. VARELA: (Ckay. |I'mjust trying to
see if you can recall what your thought process
was there. Thank you.

JUDGE GUTHRI DGE: Ms. Varela, if |
could, I think I understood that. You're talking
about sonebody who's on the first board, four-
year term and then goes into a two-year seat.

s that the two ternms that they're permtted to
fill? And then after six years, they have to
| eave the board. |Is that what you're asking?

M5. VARELA: That case and the other
possibility where soneone was el ected for the
first time in the two-year termand then got a
four-year after that. Have they conpleted the --
in either case have they conpl eted?

THE WTNESS: Again, recalling that
conversation, and | think you're correct the way
you've interpreted that, we didn't want a ten

year. | nean, soneone who served two ei ghts and
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a two. W thought that woul d nove toward the
entrenched board, which we didn't want.

M5. VARELA: (Ckay. Thank you very
much. That's very hel pful.

MR QU ROS: So let's put up (d) real
gui ckly, just put a cap on this. So when it says
that council nenbers and alternates may serve up
to two consecutive four-year terns in office or
ei ght years, you didn't nmean that they all had
to?

THE W TNESS: No.

MR QU RCS: It was just up to.

THE W TNESS: Yes.

MR, QU RCS: No further questions on
this section at this tine.

JUDGE GUTHRI DGE:  USDA.

MR HILL: | just didn't hear the
answer. Did you answer yes to that | ast
guestion? | saw you nod your head but | need
your answer.

THE W TNESS:  Yes.

JUDGE GUTHRI DGE: Any further
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guestions?
PARTI Cl PANT:  No.
JUDGE GQUTHRI DGE: M. Quiros.
BY MR QUI RCS:
Q M. Adans, can | turn your attention
to Section 986.51, Vacancy, and just ask you to

take a mnute to please read it before | ask you

guesti ons.
A Ckay.
Q Explain to me the reason you added

this section,

A |t addresses the board or alternate,
addresses board or alternate vacancies. Allows
the board to select the replacenent for the rest
of the term provided the replacenent neets the
gualifications for the seat.

In other words, |arge grower, |arge
grower seat; small grower, small grower seat.
Sanme for all of the other seats, right region
Al'l of this is subject, of course, to the
Secretary's approval.

Q Did you consider alternative to those
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t hi ngs?

A We did. W could hold the election
but we think that would be costly. | think this
was an efficient way to solve that issue. W
could have simlarly qualified board and
alternate nenbers to self-select. Only growers
woul d sel ect for grower vacancy, in other words,
select within the board. But this would be a
very narrow and small selection group. W felt
that nore participation in selection is better.

Q Thank you. |Is this consistent with
Section 986.47 which says alternates will serve
if there is a nenber vacancy?

A No. It's not consistent. 986.47 says
alternates will serve until election or the seat

is filled with a qualified replacenent.

Q If the council votes to el evate an
alternate, will another alternate be sel ected?

A Yes. That would be a vacancy on the
council and the council could fill with a

gual i fied person approved by the Secretary.

Q Are the requirements or qualifications
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of a nomnee to fill an unexpired termthe sane

as those for the original nmenber or alternate?

A Yes.

Q Shoul d a reasonable tinme be set to
fill vacancies?

A | think so, yes.

MR. QUI ROS: Thank you. No further
guestions on this section at this tinme.

JUDGE GUTHRI DGE: Any questions from
USDA?

(No audi bl e response.)

JUDGE GUTHRI DGE: No questions? M.
Qui r os.

MR, QU RCS: Thank you. M. Adans,
turning to Section 986.52, Council Expenses,
pl ease take a nonment to | ook at that.

THE W TNESS: (kay.

MR, QU ROS: Explain that section to

THE WTNESS: It nakes it clear that

the council serves w thout conpensation but can

have necessary expenses, such as travel or
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| odgi ng for official council business
rei mbur senent .

MR, QU RCS: Thank you. 1Is this a
typi cal provision?

THE WTNESS: It is. It's conmmon |
think for non-profit and public boards.

MR. QUI ROS: Thank you. No further
guestions on this Section at this tinme.

JUDGE GUTHRI DGE: Any questions from
t he USDA?

(No audi bl e response.)

JUDGE GUTHRI DGE: No questions. M.
Qui ros?

MR QUIRCS: Yes, sir. M. Adanms,
Section 986.53, Powers, would you pl ease review
t hat ?

THE W TNESS: (kay.

MR QU RCS: Do you want to discuss
that and tell us why you added that?

THE WTNESS: |It's a pretty typica
provi si on enpowering the counsel to admi nister

t he Federal Marketing Order, make byl aws, address

Neal R. Gross and Co., Inc.

371

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

372

conplaints or violations of the order, and
recommend anmendnments to the Secretary.

MR QU RCS: |'mnow going to hand you
a copy of the Act. Your Honor, if you'd allow
M. Davis to hand hima copy of the Act.

JUDGE GUTHRI DGE:  Sur e.

MR QURCS: 1'd Ilike you to turn,
pl ease, to the section you reviewed a few m nutes
ago, Section 7, and tell ne when you' ve gotten
t here.

THE WTNESS: | amthere.

JUDGE GUTHRI DGE: Seven, as | recal
is that 608(c), Orders?

MR QU RCS: Yes, Ternms Conmon to All
Orders.

JUDGE GUTHRI DGE: 608(c) for the
record 7 United States Code 608(c)(7), Terns
Common to Al Orders.

MR QU RCS: M. Adans, do you
renmenber our discussion about the del egated
authority of the Secretary to the proposed

Ameri can Pecan Council that we had about an hour
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ago?

THE W TNESS: Yes.

MR, QU RCS: Do you recall reading
under that delegated authority a nethod for the
sel ection, which selects the authority, can you
pl ease conpare the provisions romanette (i)
through (iv) in that section with Section 986.53,
subsections (a) through (d), would you | ook at
that, conpare those?

(O f the record coments.)

THE WTNESS: Yes, okay.

BY MR QUI RCS:

Q Do you see any simlarity in that

| anguage? It's nearly identical, is it not?
A It what?
Q It's nearly identical, is it not?
A Wll that's what | was -- Yes.
Q And so one of the reasons that you

added it in was so that you could conply with the
Act, is that right?
A That's true, yes.

Q Because this is inportant that it's in
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here because you are a del egated group under this
section of the Act, are you not?

A Yes.

Q And it really proves that you are a
del egated group under this Section of the Act
because the duties that are applied to these

groups are the duties that are applied to you

her e?
A Yes.
Q And that's why you put it in?
A Yes.
Q And that's why we woul d counsel to put

it in by the USDA, thank you. Makes sense to ne,
does it nmke sense to you?

A It nmakes sense to ne.

Q Okay. Let nme ask you a few nore
guestions. Are certain powers necessary for the
council to carry out its functions under the Act?

A Yes.

Q Is the primary purpose of the council
to admi nister the programlocally on behal f of

the Secretary and therefore should be authorized
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to do so?
A That's correct, yes.
Q To successfully carry out sone of its

adm ni strative duties and to adm nister the
programis it necessary to authorize the council
to make rules and regulations in this del egated
authority?

A Yes.

Q What rul es and regul ati ons m ght be
necessary?

A Vell | think as they -- You don't know
exactly but as they cone up, as they cone to the
adm ni strative body you woul d respond
appropri ately.

Q Thank you. Because conpliance is
necessary if the programis to be effective
shoul d the council be authorized to receive,

i nvestigate, and report to the Secretary
conplaints or violations?

A O course, yes.

Q Is it conceivable this order m ght

need anmending in the future?
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A It mght. It sure mght.
Q Is the council a |ogical agency for

recogni zi ng needed anendnents?

A | would think so, yes.
Q Wy ?
A Because it represents the industry.

It represents cross sections of the industry and
it should have it's pulse on what's goi ng on.
Q Are the powers specified in the Notice
of Hearing the sanme as those that are given to
t he council under the Act?
A Yes.
Q Simlar provisions in other FMXs?
A To nmy know edge, yes.
MR QU RCS: Again -- No further
guestions on this Section at this tinme.
JUDGE GUTHRI DGE: Are there any
guestions from USDA?
MS. VARELA: Yes. Jen Varela, USDA.
M. Adans, | want to ask you a question about
Par agraph (b) here, in particular, under Powers,

specifically rules and regulation to effectuate
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the terms and provisions of this part.

| think we've touched on this a little
in different sections, but could you describe to
me overall how you understand the process of
putting those rules and regulations in place?
How wi | | the council do that?

THE WTNESS: Now | think that would
be in the normal course of inplenenting the
or der.

M5. VARELA: Right. So I'm asking you
to give nme your understandi ng of what that
i mpl enent ati on | ooks |ike.

| imagine it would start with the
council having a discussion on a specific issue.
s that what you intend?

THE W TNESS:  Yes.

M5. VARELA: And to your know edge
woul d the council, once they cane to a deci sion
woul d they nake a recommendation to the
Secretary?

THE WTNESS: Yes. | nmean | think

it's going to work. Again, | envision it to be a
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col | aborative effort between the council and the
Secretary.

M5. VARELA: And is there -- Let ne
try to get this question right. OCkay. Yes, |let
me ask you to conpare that process w th Paragraph
(d).

And, again, | think in bits and pieces

we tal ked about this in other parts of the order

| anguage.

THE WTNESS: On a violation?

M5. VARELA: No, (d), sorry, Das in
dog, to recommend amendnents. In your

under standi ng what are the differences between
t he procedures that the council wll have between
when it's recomendi ng rul es and regul ati ons
versus recommendi ng anendnents to the order?

THE WTNESS: |'mthinking that the
recomrendati on of anmendnents woul d be sone
provi sion that would, it would be |onger |asting
or sonmething that -- Just like if the regions
change, we tal ked about the regions needing --

M5. VARELA: Exactly.
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THE WTNESS: Yes. And that would be
treated in the formof an amendnent | woul d
t hi nk.

M5. VARELA: And you just used the

word "formal,"” did you just say a fornal
amendnent or a formof an anendnent?

(No audi bl e response.)

M5. VARELA: (kay.

THE W TNESS: Ask the --

M5S. VARELA: Just trying to nake sure
we have an under st andi ng.

THE W TNESS: You know, that was four
words ago so | don't know.

M5. VARELA: (Okay. No further
guestions at this tine.

JUDGE GUTHRI DGE: Are there anynore
USDA questions?

M5. CHILUKURI: | had a question just
as it relates to 986.53(b). Can you talk a
little bit about the -- I"'msorry. Can you talk

alittle bit about the rules and regul ati ons that

you envi sion that the council nmay need, not
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exhaustively, but a few exanpl es?

THE WTNESS: For ne to specul ate on
that | think if you want to tal k about pecan
production | can spend a long time, but | can't
envi sion those rules and regul ati ons.

| mean | think it would be in
accordance with what the, you know, that counci
has understood the order and carrying out the
order, but, again, totry to -- I'd be
speculating on that. | nean | --

MS. CHI LUKURI: Okay.

M5. VARELA: Can | ask one nore
guesti on?

M5. CHI LUKURI :  Sure.

M5. VARELA: Sorry, this is Jen Varela
again, USDA. Let ne give you a specific exanple
and you |l et me know how you think this is going

to work. If you |look at Section 61, Assessnents

THE W TNESS: Ckay.
M5. VARELA: And I'mjust, |'m not

going to ask you to | ook at specific words there,

Neal R. Gross and Co., Inc.

380

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

381

but I think you are famliar with it enough to
know that there are a couple of different spots
where it says that the council is going to nmake
sonme recomendation to the Secretary to set sone
rates.

THE W TNESS: Yes.

M5. VARELA: So you envision that
assessnent is one authority under the order where
you envision the council will regularly want to
establish rules and regulations to carry this
out ?

THE W TNESS:  Yes.

M5. VARELA: (kay. Are there any
ot her sections that cone to mnd that you think
will be used regularly to establish rules and
regul ati ons, maybe recommendati ons for certain
reporting requirenments?

THE WTNESS: | think reporting
requi renents woul d cone under that, vyes.

M5. VARELA: (Ckay. | think that
satisfies ny question. Rupa, did you have

anyt hi ng el se?
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M5. CHI LUKURI: No additi onal
guesti ons.

JUDGE GUTHRI DGE: No addi tional USDA
guestions?

MS. CHI LUKURI:  No.

JUDGE GUTHRI DGE: M. Qiros?

MR. QU ROCS: No further questions
under that Section, Your Honor. Just --

JUDGE GUTHRIDGE: GCh, |I'msorry, go
ahead.

MR QU RCS: M. Adans, would you
pl ease turn to Section 986.54, Duties?

THE W TNESS:  Yes.

BY MR QU RCS:

Q W're going to have that put up, if
you'd take a | ook at that, please, refresh your
menory on it and |'mgoing to ask you sone
guesti ons.

A Ckay.

Q What is the difference between Powers
in the previous section and Duties in this
section?
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A Vel |l Powers are the things that the
council can do and Duties are the things that
t hey nust do, that they are expected to do.

Q Thank you. Are the duties specified
in the proposed programprimarily those functions
that an organi zation nust performif it is to be
operated in a business-like basis?

A Yes.

Q Are the duties reflective of those

duties outlined for adm nistrative councils under

t he Act?

A Yes.

Q Do duties inpose obligations on the
counci | ?

A They do.

Q Is this a good thing or a bad thing?

A That's a good thing.

Q In order to operate must a counci

organi ze, elect officers, hire staff, arrange for
of fi ce space, and other essentials necessary for
carrying out its functions?

A Yes.
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Q Shoul d the council be authorized to
sel ect subcommi ttees?

A Yes.

Q Shoul d such subconmi ttees be conposed
of council nenbers or should other persons be
eligible for such selection, or both?

A | think that woul d be addressed in the
byl aws.

Q Under which circunstances should a
subconmi ttee be established?

A I f you' ve got a specific issue, a
specific problemthat you want to target.

Q So, for exanple, industry people
maki ng a recomendation to the council with
regard to a matter that they may have studi ed?

A Yes.

Q Thank you. \What type of a decision-
maki ng power woul d subcomm ttees have?

A | think they have recomendi hg power.

Q Thank you. Wuld subconmmttees be
required to review any deci si on-nmaki ng action

with the full council prior to any substantive

Neal R. Gross and Co., Inc.
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changes bei ng nmade?

A | woul d think so.

Q Shoul d the council be authorized to
adopt rul es and regul ati ons necessary for the

conduct of its business?

A They shoul d, yes.

Q Such as byl aws?

A Correct.

Q You heard M. Turner testify today

with regard to the inportance of bylaws and

rules, do you think his testinony was true and he

was on?
A He was right on target.
Q Thank you. Should the council be

aut hori zed to adopt bylaws for the conduct of its
busi ness as other federal narketing orders have?
A Yes.
Q And woul d you expect those bylaws to
be reflective of the wi sdom of other federal
mar keti ng orders that --
A Yes, of course.

Q Shoul d the council as a | ocal

Neal R. Gross and Co., Inc.
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adm ni strative agency in this delegated authority
that we've established act as an internediary

bet ween the Secretary and any producer or

handl er ?

A Yes.

Q Isn't this the purpose of the council
and in turn will not the Secretary |ook to the

council for advice relative to |local matters?

A | woul d hope so, yes.

Q Shoul d the council because of its
position assenble and furnish data to the
Departnent that is necessary for the proper
adm ni stration of the progranf

A You bet, yes.

Q What ki nd of data does the proponent
group anticipate assenbling and providing to the

Secretary?

A W' ve heard it enunerated by various
officials, market data -- Ask you question again
and I'lIl1 get on them

Q Yes, I'msorry. M/ assistant was
di stracting you, |I'msure. Wat kind of data
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does this proponent group anticipate assenbling
and providing to the Secretary? Wat kind of
data, M. Adans?

A | would think any data that the
council had in the normal course of business and
any data that they collected that was relevant to
t he operation of the council.

Q Thank you. And especially perhaps the
data relating to Section 986.65 under the
mar keti ng policy, the estinmate of crops, et

cetera, that type of data as well?

A Yes, yes.

Q Thank you, M. Adans. |Is or wll this
data be relative -- Let me repeat ny question
again, tongue tied. |Is or will this data be

readi |y avail abl e?

A No. No, | nean that's what we'l|l have
to collect.

Q WIIl the gathering of this data
present an extra burden on growers and handl ers?

A An extra burden? It'll require sone

effort.
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Q And they'll have to tell the truth?
A Wl | of course.
Q kay, thank you. WII it be necessary

for the council to hire enpl oyees because council
menbers as producers and handl ers are usually not
able to devote a | arge anmount of tinme for the
adm ni strative council functions?

A Yes.

Q Shoul d the council be authorized to
hire such enpl oyees and establish sal aries?

A Yes.

Q Shoul d the council have the authority

to borrow funds?

A Yes.

Q Are there certain |imtations on these
funds?

A Yes.

Q What can they be used for and how much

can be borrowed?
A It's very specific because that
requires a unani nous vote, | renenber that.

Q At the beginning, right?

Neal R. Gross and Co., Inc.
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A Yes, and after that the startup.
Q Right. After the startup that's the
situation for the startup after that. Howis the

borrow ng determ ned?

A The needs of the council.

Q The needs and the council vote?

A Yes.

Q Thank you. Should the council have

the duty to investigate and assenble data on the
grow ng, harvesting, shipping, and marketing
conditions for pecans so as to provide a basis

for its recormendati on for regul ati ons under

986. 65?
A Yes.
Q Shoul d the council have the duty to

notify handl ers of each neeting of the council to
consi der reconmmendati ons for regul ati ons and of
all regulating action because these m ght affect
t he operations of handl ers?

A Yes.

Q Shoul d producers be notified because

t hese m ght affect their operations?
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Q

A

Q

A

Q

pol i cy?
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Yes.

How shoul d such notifications be nmade?
To the producers and the handl ers?
Yes, sir.

| think it said in witing or by

In ways that the cannot mss --

Ri ght. Making sure that they get the

i nformation or get the notice.

Plenty of tine between the notice and

t he neetings?

Yes.

Thank you. Should the Secretary be

gi ven the same notice of neetings of the council
and its subconmittees as is given to nenbers
because the Secretary is responsible for the

adm ni stration of the Act?

O course, yes.

Shoul d the council prepare a marketing

Yes.

Is this necessary to -- Let ne say

Neal R. Gross and Co., Inc.
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this again, it's been awhile. |Is this necessary
to arrive at appropriate regul ations?

A It is.

Q What type of information would be
included in a nmarketing policy? Again, refer to
Section 986. 65.

A Vll | will read it because it's
important. This is inportant. "An estinate of a
grower cl ai mproduction and handl er claim
production, estimate of di sappearance, estinmate
of inproved native and substandard pecans,
esti mte of handler inventory, trade supply,
handl er inventory, the August 31 count rule," al
of those things that are relevant to the report.

Q So all of the subsections of Section
986. 65 are appropriate, are they not?

A That's correct, yes.

Q Thank you. |s one of the main
objectives of the order to facilitate the orderly
mar ket i ng of pecans by recomrendi ng marketi ng
regul ations to the Secretary?

A Yes, | think so.
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Q Go to the top of Page 26. Should the
council| keep adequate books, m nutes, and
records, so that they can clearly reflect the
transactions and status of the council at all
ti mes?

A O course, yes.

Q Shoul d such m nutes, books, and
records be subject to exam nation at any tinme by
the Secretary or his or her authorized agent or
representative?

A Yes, certainly.

Q WIIl the council's financial

statenments be audited on a regul ar basis?

A Yes.

Q Is this a good practice?

A It is.

Q Did you hear M. Turner's discussion

of that today?

A | did.

Q And does --

A | took notes.

Q You took notes. Did his experience
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concur with your experience that it's a good idea
to audit?

A You bet.

Q Thank you. What will the audit
i ncl ude?

A Fi nanci al statenents, which are
reflective of receipt of the assessnents, how the
noney i s spent and how t he funds are di spersed.

Q Thank you. WII periodic statenents
of the financial operations of the council be
avai l abl e to industry nenmbers, growers, and
handl ers ali ke?

A Yes.

Q How wi Il this information be

di ssem nat ed?

A | think in the normal course, you
know, email, nmmil.
Q Is this to ensure that the USDA and

the industry that the purposes of the Act are
bei ng properly fulfilled?
A Yes.

Q Shoul d the council make available to
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growers and handlers the council voting record on

recommended regul ati ons?

A | woul d think so.

Q On matters of policy?

A | woul d think so.

Q Are producers and handlers entitled to

know how their representatives on the council are

voti ng?
A You bet.
Q In order to provide a basis for fixing

the rate of assessnent and the expenditures for
the crop year will it be necessary for the
council to submt a budget to the Secretary at

t he begi nning of each fiscal period?

A Yes.

Q Are | oans aut hori zed?

A Yes.

Q Under what circunstance would a | oan

be taken out?
A I f the projected expenditures were to
be necessary or accrued before the budget was

fully funded by assessnents.
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Q Thank you. | know we've tal ked about
a lot of things and |'ve asked you a | ot of
guestions. Wy don't we see if you can sumrari ze
for me (a) through (h) and why this is inportant?

A The council will act as an
i nternedi ary, keep m nutes and books, report to
the Secretary, appoint enployees and affix
conpensation, secure audits, investigate
activities of the industry, investigate
conpliance with the nmarketing order, reconmend
byl aws, rules, and regul ations for the marketing
or der.

And, you know, this is the nornal
course of business that woul d be conducted
efficiently to run an organi zati on and to be
account abl e.

Q Thank you, M. Adans. |Is this simlar
to duties set forth in other Federal Marketing
Orders?

A To nmy know edge, yes.

Q Is this necessary in your opinion and

in the opinion of the American Pecan Board?
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A Yes.

MR, QU RCS: No further questions on
this Section at this tine.

JUDGE GUTHRI DGE: Are there any USDA
guestions?

MS. CH LUKURI: M. Adans, under
Paragraph (g) there is a reference to investigate
conpliance with the provisions of this part. Can
you talk a little bit about how the council
intends to do that?

THE WTNESS: Wth ny limted
knowl edge of actually the operations of other
mar keting orders, it's my understandi ng they have
a conpliance staff that actually go out in the
field and i nvesti gate.

| guess they follow up on conpl ai nts.
"' mnot sure how they would establish their
| eads, but | think a conpliance staff is one of
t he necessary conponents of staff.

BY M5. CHI LUKURI :

Q Can you think of any exanples in which

participants in a marketing order, growers,
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handl ers, shellers, would not conply?
Li ke what are sonme potenti al
conpliance issues that the council may face?

A | don't know of any. But, again, ny
knowl edge, | don't have any know edge of ot her
conpliance issues with other marketing orders,
no.

Q What about sone conpliance issues that
you currently have in your own industry, just in
the market? Can you think of any that you may
anticipate in the future?

A Any ot her exanpl es of non-conpliance?
Can we use Washington D.C. exanpl es?

Q | was hoping for pecan-specific
exanples, but if you find that an anal ogy woul d

be hel pful then feel free to do so.

A | s speedi ng on the highway an exanpl e?

Q I f you don't --

A And, again, | do not nean to be
flippant on this. |I'mreally not sure that |

understand what you are asking, but basically in

sonme organi zati ons sonmeone that doesn't conply
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with the rules and regulations, | think that's
what you are asking, and you are asking for an

exanpl e of that?

JUDGE GUTHRIDGE: | think she's asking

what areas do you think that the pecan growers or
shel l ers m ght have a tendency not to be in
conpl i ance.

THE W TNESS: (kay.

JUDGE GUTHRIDGE: Well is that a --

MS. CH LUKURI: Yes, that's a fair
characterization.

THE WTNESS: | would retract ny
earlier inappropriate exanple. |If a handler just
didn't want to conply and didn't report, say
correct volume, or let's say he nay report a
category of --

He may renit an assessnent on an
i nproved ot rather than a -- | nean remt an
assessnent on a native lot rather than an
i nproved | ot, sonething like that, | mean that's

BY Ms. CHI LUKURI
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Q Okay, thank you for those exanpl es.

A Again, without this being in place I'd
have to specul ate.

Q Can you el aborate a little bit on
Paragraph (a), "To act as internediary between
the Secretary and any handl er or grower," what do
you envision that role is or what do you envi sion

that role as?

A Gve ne the nunber and I'Il read it.

Q Yes.

A Because | didn't understand. | didn't
Q Par agraph (a), "To act as internediary

bet ween the Secretary and any handl er or grower."
A And you're asking for an exanpl e of
that intermediary rol e?
Q Yes.
A Again, it would be ny expectation that
t he council would handl e nbost of the issues of
vi ol ati on keeping the Secretary well i nforned,
but the routine issues where soneone j ust

i nadvertently or out of msinformation was in
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violation the council would handl e those i ssues,
agai n, keeping the Secretary and the Depart nent
wel | i nformed.

But, again, it's not that you woul dn't
want to bother the Departnment or the Secretary,
that they got other things to do, but we would
keep theminformed and the council woul d handl e
t hose routine issues where there was non-
conpl i ance.

Q Ckay, thank you. As it relates to
Par agraph (c), "To furnish to the Secretary a
conpl ete report of all neetings and such ot her
avai l abl e informati on as he or she may request”
can you, | don't know, can you envision sone
exanpl es of the types of neetings that you'll be
having as you start up the council or as you
proceed through the adm nistration of the order?

A A conplete report of all neetings, |
t hi nk everything that woul d be generated woul d be
sent to the Secretary. There would sone kind of
regul ar commruni cati on.

But | think the m nutes, any of the
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noti ons, the actions that were taken woul d be
comuni cated to the Secretary.

Q And as it relates -- This sort of
rel ated back to 53, Powers, and under 54, Duti es,
| just wanted to ask a question again about the
duties of the council include reconmendi ng
byl aws, rules, and regul ations, and rul es and
regul ations for the purpose of adm nistering this
part.

And just to clarify nmy own
under standi ng of your testinony what is it, how
do you anticipate those rules and regul ati ons
will be inplenmented?

Do you have an understandi ng of that
process, or what is your understandi ng of that
process?

A Let ne see if | understand. How would

the rules, how would the bylaws be inplenented or

Q The rules and regulations. And if you

don't have an understanding or would |i ke nore

time to think about that that's fine, |I'mjust
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aski ng the question.

A | nean to nme that -- And, again, it
don't mean -- To nme that woul d be obvious that
what ever was required of the counsel would be
carried out and then comunicated to the
Secretary.

M5. CHI LUKURI: Okay. Thank you very
much.

JUDGE GUTHRI DGE: Are there anynore
USDA questions?

MR. H LL: No nore questions.

JUDGE GQUTHRI DGE: Any questions?

MR QU RCS: | have a few questions
just as a follow up. Please take a | ook at the
list of the duties that you have, and I want to
follow up to sonme questions by the USDA

They asked you about the duty to
i nvestigate and what it says, it says "To
i nvestigate the grow ng, shipping, and marketing
conditions with respect to pecans and to assenble
data in connection therewith."

That's simlar to investigating so
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that you could report under your responsibilities
in 986.65, is that true?

THE W TNESS:  Yes.

BY MR QUI RCS:

Q Thank you. | want to tie that in also
to (g), which a question was asked about to
i nvestigate conpliance with the provisions of
this part.

Now, M. Adans, you understand when
they say "part" they nmean this entire Federal
Mar keti ng Order?

A Yes.

Q kay, thank you. Just as a drafting
convention. Let nme just give you a for instance.
Do you think it would be appropriate to
i nvestigate conpliance if there was a suspicion
t hat sonmeone, a handl er, was not paying their
proper assessnents?

A That's true, yes.

Q And that would be the responsibility
of the council to do?

A Yes.
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Q | want to tie that inalittle bit
with a question that was asked al so by the USDA
counsel to act as an internediary between the
Secretary and any handl er or grower.

|"mgoing to give you a detailed
exanple, stay with me. Let's say the council,
under its authorities for, its handling
authorities under 986.69, establish that in a
| oad of pecans it had to have a certain humdity,
okay.

Let's say -- W heard 4 to 6 percent
t oday, we heard that hum dity nunber, because we
| earned today as well, did we not, that there is
nold at a certain level, okay. Stay with ne on
the exanple and I'll ask the question.

What if a | oad of pecans was delivered
that did not contain that humdity and they were
wet and when they were --

A Mbi sture content.

Q Moi sture content. And when they were
shi pped by the grower to the handl er and when

they arrived there they were not in the quality
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condition that had been required by the council,
woul d it be the council's responsibility under
this section to be an internedi ary between the
grower and the handler as part of its del egated

authorities fromthe Secretary?

A Yes.
Q Wul d that be an exanpl e?
A It woul d.

MR. QU RCS: Thank you. No further
guestions at this tine on this Section.

JUDGE GUTHRI DGE: USDA, anynore
guestions?

M5. CHILUKURI: And just to clarify
your statenment, M. Qiros, | think you said act
as an internediary between the grower or handler.
Did you intend to say between the Secretary and
t he handl er or grower?

MR, QU ROCS: Actually, both. But, M.
Adans, it would be necessary as part of the
del egated responsibility for you to act as an
i nternedi ary between the grower and the handl er,

Is that correct?
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THE W TNESS:  Yes.

MR QUIRCS: And then, also, between
t hat controversy, the grower and the handl er and
the Secretary, is that right?

THE W TNESS: Yes.

MR. QUI ROS: Thank you. No further
guesti ons.

JUDGE GUTHRI DGE:  Anynor e USDA
guestions?

MS. CHI LUKURI:  No.

MR, HILL: No.

MR, QUIRCS: Your Honor, we do not
have nmuch tine left on the sections, depending on
t he questions asked and we' ve been going at a
little over 2-1/2 hours | think since our [ast
br eak.

Coul d we just take a 5-m nute break.
It's about 6:30 now and just a short break, a
bi ol ogy break let's say.

JUDGE GUTHRIDGE: | nmy disagree with
the 2-1/2 hours since the last break, but if you

want a break, is there any objection from USDA to
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t ake a short break?

MR. HI LL: No. No objection.

M5. CHILUKURI: No objection.

JUDGE GUTHRI DGE: All right.

MR QU RCS: Ckay. |'lIl withdraw the
characterization of 2-1/2 hours, maybe it just
feels |ike that many, Your Honor.

JUDGE GUTHRIDGE: Do | need to set ny
st opwat ch agai n?

MR QUIROS: You can set your
st opwat ch

JUDGE GUTHRIDGE: Of the record.

(Wher eupon, the above-entitled natter
went off the record at 6:27 p.m and resuned at
6:34 p.m)

JUDGE GUTHRI DGE: We're back on the
record. M. Quiros?

MR QU ROS: Yes, Your Honor?

JUDGE GUTHRI DGE: Ms. Brown rem nded
me and perhaps | have been remiss in letting you
refer to the contents of the Exhibits 47 through

53, but they have not yet been admitted in the
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record.

MR QUIRCS: Yes, sir. Well |I'mnot
going to tender themuntil the end of ny
guestions. Well, heck, if the Judge wants them
|'ve been instructed -- Your Honor --

JUDGE GQUTHRI DGE: Usually one is not
permtted to refer to the content of an exhibit
if it hasn't been admitted, technically speaking.

MR QUI RCS: Yes, Your Honor. W had
I ntroduced t hose --

JUDGE GUTHRIDGE: And so at least in
an adj udi catory heari ng.

MR, QUI RCS: Thank you. Your Honor,
we had introduced those, so all parties have had
them but we would now |like to tender what has
been marked Exhibits 47 through 53.

JUDGE GUTHRIDGE: All right. Does
USDA have any objection to 477

M5. CHI LUKURI: No objection, Your
Honor .

JUDGE GUTHRI DGE: Forty-seven is

adm tted. Does the USDA have any objection to --
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Oh, does anyone in the audi ence have an
objection? Let nme ask that. | was supposed to
ask that, too.

(No audi bl e answer.)

JUDGE GQUTHRI DGE: So no objection to
47, 47 is adm tted.

(Wher eupon, the above-referred to
docunment was received into evidence as
Proponent's Exhibit No. 47.)

JUDGE GUTHRI DGE: USDA have any
obj ection to 48?

M5. CHI LUKURI: No objection, Your
Honor ?

JUDGE GUTHRI DGE: Any objection from
t he audi ence?

(No audi bl e response.)

JUDGE GUTHRI DGE: No obj ection
Forty-eight is admtted.

(Wher eupon, the above-referred to
docunment was received into evidence as
Proponent's Exhibit No. 48.)

JUDGE GUTHRI DGE: USDA have an
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obj ection to 49?

M5. CHILUKURI: No objection.

JUDGE GUTHRI DGE: Does t he audi ence
have any objection?

(No audi bl e response.)

JUDGE GQUTHRIDGE: No. Forty-nine is
adm tted.

(Wher eupon, the above-referred to
docunment was received into evidence as
Proponent's Exhibit No. 49.)

JUDGE GUTHRI DGE: Does the USDA have
any objection to 507?

M5. CHILUKURI: No objection.

JUDGE GUTHRI DGE: Does the audi ence?

(No audi bl e response.)

JUDGE GUTHRI DGE: No objection. Fifty
s adm tted.

(Wher eupon, the above-referred to
docunment was received into evidence as
Proponent's Exhibit No. 50.)

JUDGE GUTHRI DGE: Does the USDA have

an objection to 517
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M5. CHI LUKURI: No objection, Your

Honor .
JUDGE GUTHRI DGE: Does the audi ence?
(No audi bl e response.)
JUDGE GUTHRI DGE: Fifty-one is

adm tted.

(Wher eupon, the above-referred to
docunment was received into evidence as
Proponent's Exhibit No. 51.)

JUDGE GUTHRI DGE: USDA have obj ection
to 527

M5. CHILUKURI: No objection.

JUDGE GUTHRI DGE: Does the audi ence?

(No audi bl e response.)

JUDGE GUTHRI DGE: No obj ection
Fifty-two is admtted.

(Wher eupon, the above-referred to
docunment was received into evidence as
Proponent's Exhibit No. 52.)

JUDGE GUTHRI DGE: Does USDA have
obj ection to 53?

M5. CHILUKURI: No objection.

Neal R. Gross and Co., Inc.
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JUDGE GUTHRI DGE: Does the audi ence?

(No audi bl e response.)

JUDGE GUTHRI DGE: No objection to 53,
53 is adm tted.

(Wher eupon, the above-referred to
docunment was received into evidence as
Proponent's Exhibit No. 53.)

MR, QUI RCS: Thank you. Thank you,
Your Honor. M. Adans, |I'd like to turn you now
to Section 986.55, Procedure. Take a nobnent to
read it, please.

THE W TNESS: (kay.

BY MR QUI RCS:

Q Thank you. M. Adans, in general what
does this section provide for?

A The general guide to procedures for
the council to followin its nmeetings and for
vot es.

Q Address Sections (a) and (b) for ne,
pl ease. Wat does that provide?

A This provides the council to select a

chair and officers and permt flexibility on how
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nmeeti ngs shoul d be conduct ed.

Flexibility is limted for certain
| nportant issues that are set out in Section (c),
whi ch requires a person voting, or a person --

Wi ch requires in-person neetings to vote on
certain topics and certain super majority votes.
Q Okay. We've heard a | ot of discussion
about (c) froma nunmber of w tnesses, but let's
get into it. First discuss for ne the quorum
i ssue. Wiy did you all include that?
A W first set a quorumat 12 out of 17
to conduct business and then specify for
i mportant issues specifically set forth a super
majority, not just a npjority of these present,
but of at least 12 and 17 for bank | oans and a
unani nous vote under 2(c) nust approve.

Again, this super ngjority was put in
pl ace to assure there is support in both grower
and the sheller groups. Neither group can act
wi t hout at | east support fromthe other.

Q How is this list of itens requiring

the super majority in Section 986.55(c) (1)
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arrived at?
A Wll it was a consensus after a

di scussion with growers, shellers, attorneys. W
wanted all inportant issues included and we felt
| i ke we have them maki ng regul ation for size and
guality, nodifying territories or definitions,
research projects. Again, the inportant itens
that will cone before the council

MR QU ROCS: | want to turn your
attention to Section 986.55(c)(2), it begins
"Actions of the council.”™ WIIl you take a nonent
and look at that. M. Davis, could you pl ease
put that up?

MR DAVIS: Yes.

THE W TNESS: (kay.

MR QU ROCS: Wiy are unaninmty and in-
person requirenents under 986.55(c)(2)?

THE WTNESS: W think that financing
Is an extrene inportant issue. |t does not have
flexibility -- Well it does have flexibility for
dire energencies and then a call-in or a

vi deoconference can be called, but we just felt
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li ke that financing rose to a |l evel of inportance
that required everybody on board.
BY MR QU RCS:

Q Thank you. So in such emergencies
neeti ngs by tel ephones or other neans of
communi cation should be utilized if it's a
necessary --

A Yes. Just, again, to accommobdate the
situation.

Q Okay. The rapid changes in
conditions, admnistrative matters, et cetera?

A Yes.

Q kay, thank you. Should such votes
cast by tel ephone or other neans of communication
be confirmed pronptly in witing so that there
will be a witten signed evidence of the vote of
each nmenber on the file in the council office and
also to be presented to the Secretary?

A That's an inportant procedure, yes, to
be foll owed.

Q And you heard testinony on that today

earlier?
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A Yes.

MR, QU RCS: kay, thank you. From
one of our other wtness, thank you. No further
guestions on this Section at this tinme.

JUDGE GUTHRI DGE: Any questions from
USDA?

(No audi bl e response.)

JUDGE GUTHRI DGE: No questi ons.

M5. CHILUKURI: | have a question

JUDGE GQUTHRIDGE: ©Ch, wait. W think
there's a question.

MS. CHILUKURI: So, M. Adans, with
respect to 55(c)(2), what is your understanding
of how many nenbers have to unani nously vote at
this in-person neeting? You couldn't hear? |'m
sorry.

THE WTNESS: | can't hear you.

BY M5. CHI LUKURI :

Q So under 55(c)(2) how many nenbers
that are present at this in-person neeting
regardi ng securing conmerci al bank | oans for the

pur pose of financing, how many nenbers have to
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unani nously vote on that issue?

A | think all. [If | understood, and,
again, I'mhaving difficulty hearing, but | think
the answer is all if | understood the question,
yes.

Q Okay. Anot her question that | had,
and |"'mnot sure who's testinony this was, but
Ms. Watts, or naybe sone others, referred to
havi ng i nstead of in-person face-to-face neetings
for sone of the actions set out in (c)(1l) she
referred to the possibility, | think, a
vi deoconf erence or phone conference, neetings for

that instead of in-person neetings for energency

pur poses.
A Yes.
Q | just wanted to hear your thoughts on
t hat .
A Right. In other words these were

| ssues that needed to be addressed in a tinely
manner, and so first choi ce was vi deoconference.
| f a videoconference is not possible

then a conference call with imediate foll ow up
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with witten docunentation.

M5. CHILUKURI: Okay. I'msorry, so
di d proponents suggest a revision to the | anguage
or the clarifying | anguage, or do you have
suggestions in m nd?

JUDGE GUTHRI DGE: Are you talking

about the language in (c)(1) nowor in (c)(2)?

M5. CHILUKURI: | was referring to
(c)(1).

JUDGE GQUTHRIDGE: To (c)(1). Ms.
Chil ukuri, is the question whether M. Adans is

confortable with | anguage that woul d permt
vi deoconf erenci ng or sonething on one of the
(c)(1) issues rather than an in-person --

M5. CHILUKURI: Yes. M understanding
was that Ms. Watts testified to that effect, and
per haps sone others as well, and | wanted to hear
M. Adans's thoughts on that.

THE WTNESS: M thoughts about
vi deoconf erenci ng and conference calls?

MS. CH LUKURI: Yes, as it relates to

t he i ssues under (c)(1).
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JUDGE GUTHRI DGE: Rat her than require
a strictly in-person physical presence that
sonebody could be present for a (c)(1l) issue by
vi deo or sone ot her neans.

And | think she's asking whether that
woul d be a good idea, is that correct?

M5. CHILUKURI: In your opinion, and
if not that's --

THE WTNESS: No | ooking at that |ist
| don't see anything there that woul d require an
energency neeting and | think when there's not an
energency neeting then the in-person neeting is
t he net hod.

| think the videoconference and the
conference call was in the case where you had to
make a decision in a hurry and you weren't able
to get together.

M5. CHI LUKURI: Okay, thank you.

THE WTNESS: The | ook on your face
indicates | didn't answer your question very

wel | .

M5. CHI LUKURI: No, no, | just thought
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| had recalled that other people had said, talked
about their preferences, so | wanted to just hear
your opinion, so, thank you.

THE W TNESS: Yes.

JUDGE GUTHRI DGE: Are there anynore
USDA questions?

MR, HILL: No.

JUDGE GUTHRIDGE: M. Quiros?

MR QUIRCS: Just a few. M. Adans,
these are very inportant nmatters under this
Section 986.55, are they not?

THE W TNESS:  Yes.

MR. QU RCS: And can you envision a
time in the future because of an increase in
technol ogy or the confort that the Secretary and
t he nmenbers have with the operations of this
group that there m ght be suggestions for
revisions to this section even though it's very
i mportant ?

THE WTNESS: Yes.

MR, QU ROCS: And do you think that the

establishment of bylaws with regard to the
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procedure of how the council operates m ght be
hel pful with regard to sone of these issues in
the future so long as they do not conflict with
t he proposed federal marketing order terns?

THE W TNESS: Yes.

MR. QUI ROS: Thank you. No further
guestions, Your Honor.

JUDGE GUTHRI DGE: Any further
guestions from USDA?

(No audi bl e response.)

JUDGE GUTHRI DGE: No questions. M.
Qui ros?

MR QU RCS: Yes. M. Adans, please
turn to Section 986.56, R ght of the Secretary.
Take a nmonent to review that, please.

THE W TNESS: (kay.

BY MR QUI RCS:

Q Congress gave authority to the
Secretary, the Secretary del egates authority to
this council, but the Secretary is responsible
for the Act, is that correct?

A Correct.
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Q So why is this provision inportant?
A Vell he is required by the Act.
Again, it hadn't been a problem before, we don't
anticipate any problem It nmakes sense that the
Federal Marketing Order was an entity setup for
t he benefit of the pecan industry.
|f a council nenber, alternate, or
agent was self-dealing or not exercising due care
t hey shoul d be subject to renoval.
Q Does it uphold the intent of the Act?
A Yes.
MR, QU RCS: No further questions on
this Section at this tine.
JUDGE GUTHRI DGE:  Any further
guestions from USDA?
MR, HILL: No, Your Honor.
JUDGE GUTHRI DGE: No questions. M.
Qui ros?
MR QU ROCS: Yes. M. Adans, Section
986.57 (a) through (d), Funds and O her Property,
woul d you take a | ook at that, please? Take tine

toread it.
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THE W TNESS: (kay.
BY MR QUI RCS:

Q Way did you all include this
provi si on?

A It's required by the Act. It states
t he obvious that all funds received as a result
of this marketing order shall be used only for
t he purpose as specified in the order and the
council will be responsible to the Secretary for
accounting for those funds.

Q Wiy is it inportant?

A Transparency to prevent mssion creep
and acts that are, you know, they should be
communi cated. I n other words, total transparency
and shaki ng hands with the Departnment on whatever
| ssue.

Q Thank you. Please turn your attention

to Section (d), take a | ook at that, please.

A Ckay.
Q Wiy is that in there, M. Adans?
A Makes it clear the books and records

bel ong to the council and provides for the
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transfer of books and records in an event a

menber of an enpl oyee, officer | eaves.

MR, QU ROS: Thank you, M. Adans. No

further questions on this Section at this tine.

JUDGE GUTHRI DGE: Any questions from
USDA?

(No audi bl e response.)

JUDGE GUTHRI DGE: No questions?

MR, HI LL: No questions.

JUDGE GUTHRI DGE: M. Quiros?

MR, QU RCS: Thank you. M. Adans,
Section 986.58, Reapportioning and Redistricting,
if you'd take a nonment to | ook at that section.

THE W TNESS: (kay.

BY MR QUI RCS:

Q Thank you, M. Adans. W've heard
testinony on this section before, but in general
what does this section attenpt to do?

A It sinply gives the council the
flexibility and sone guidelines as to what to do
if there is significant changes in the industry

that call for reapportionnent of regions or
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groups to nake the voting fair.

Q Does the proponent group anticipate
ever needing to revise the region boundaries?

A There is a possibility, but that's in
the future, pretty far into the future

Q Under what circunstances would this
type of change in the regions be nerited?

A If there was a significant change in
production, harvest, climte, all of those things
t hat woul d have to be established over a period
of time, not just a one year or a two year
phenonena.

Q What do you think factors would be
taken into account at that tine?

A Production, harvest, you know, when
and what volune was conming in at the tine, and
ri ght now the harvest noves fromeast to west, if
that trend changed significantly.

Q Thank you.

A It would be the sane factors on which
the regions were established to begin wth.

Q Al right. Wy is the authority for
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reapportion on this?

A To not paint ourselves in a corner, to
not paint the council and the industry in a
corner, to allow for flexibility for future
changes.

Q And under what circunstances woul d
reapportionnment, which | understand to be this
real | ocati ng nmenbers between regi ons, when would
t hat be appropriate?

A When there were significant changes in
the factors | just tal ked about.

Q Thank you.

A That we used to establish themto
begin wth.
Q Wul d such changes still be subject to

t he super mmjority quorumrequirenments in --

A Yes.

Q -- Section 986.55(c)(1)~?

A 986. 55, yes, (c).

Q Yes.

A O in (6) and (7), that specifically

requires a super majority for changes to regions
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and definitions of growers and sellers.

Q Can you think of changes like this
t hat m ght occur?

A If there was a significant change in
t he nunber of growers in one region or another,
acreage change, increase in the nunber of
shel l ers, those changes are set forth in (1)
through (4). Again, the kind of the fundanenta
| ssues on those matters.

MR, QUI ROS: Thank you. | know that
you' ve said this before but | wanted to repeat
sonme questions, general questions, for you. Onh,
"' m sorry.

(Si nul t aneous speaki ng.)

MR QUIRCS: Your Honor, that's all
the questions | have on that Section at this
tinme.

JUDGE GUTHRI DGE: On Section 58?

MR QUIRCS: Yes, sir.

JUDGE GQUTHRI DGE: Are there any USDA
guestions?

MR. HI LL: No questions specific to
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this Section.
JUDGE GUTHRI DGE: M. Quiros?
MR QU RCS: Yes. Just, again, we're
in a different region and | think it m ght be
hel pful for this different audience, are you
famliar with Exhibits 19, which was the report
prepared by Dr. Pal ma, and Exhibit 23, which was
t he executive summary prepared by Dr. Pal ma?
THE W TNESS:  Yes.
BY MR QUI RCS:
Q Do you agree with Dr. Palma's findings
that the Federal Marketing Oder is likely to
I ncrease pecan prices?
A Yes.
Q What do you believe as a grower about
t he bal ance between the benefits of the Federal
Mar keti ng Order and the cost of the Federal
Mar keti ng Order?
A The benefits outwei gh the cost.
Q Fromall you' ve learned in the
i ndustry formtalking with handlers, froma

handl er perspective what do you believe about the
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bal ance between the benefits of the Federal
Mar keti ng Order and the cost of the Federal
Mar keti ng Order?

A The sanme. | think that the benefits
out wei gh the costs and | think the handling
community agrees with that.

Q What do you think of the council's
authority through its product handling authority
regarding quality, size, packagi ng of pecans,
woul d that |ead to inproved prices?

A It woul d.

Q Do you think that the Federal
Mar keti ng Order has any other benefits to it?

A Has any ot her what?

Q Has any ot her benefits to it besides
t he product handling authority that we just
di scussed?

A | think all of the authorities in
986. 68 and 69 are essential and benefit to the
i ndustry. One other benefit is the Federal
Mar keti ng Order coll ection of pecan product data

for publication and delivery to the USDA.
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For too long this industry has
operated wi thout accurate data on supply, denand,
prices, and inventories. An inportant benefit of
t he proposed Federal Marketing Order is data
collection for the benefit of industry
partici pants, which are growers, handlers, and
consuners.

Q Thank you. |In general are you in
favor of the Federal Marketing Order for pecans?

A | am

Q And tell us why?

A For the very reasons that the Anerican
Pecan Board was established initially to have a
uni fied voice for the pecan industry, which we
have not had up until recently, to learn from
what al nonds and pi stachi os and wal nuts have done
and increase their demand, which is a sinple,
it's a sinple concept, but it takes a concerted
effort in the marketing and pronotion field.

We need better neasurenents and market
informati on, better data. W need all the

council authorities of the Federal Marketing
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Order that have been nmentioned in 986.67 through
69 to inprove pecan product for all parties and
to conpete with the other tree nuts.

W need to research conponent for
things |ike product devel opnent, as you've heard

testinmony to. So for all of those things | think

that the Federal Marketing Order will benefit the

pecan i ndustry.
Q Thank you. M. Adans, you' ve been

active in other industry organizations, have you

not ?
A | have.
Q Can you tell us about that?
A Vell | began this by saying | don't

like to talk about nyself, but | guess | wll.
|'ve been in the Texas Pecan Growers Associ ati on,
t he Anerican Pecan Board, Texas Pecan Board.

|"ve served in various officer
positions of all of those organizations. |'ve

been intimately involved in not only grow ng

pecans but in the policy side of it, just because

| think it's inportant, since the early '90s.

Neal R. Gross and Co., Inc.

431

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Q M. Adans, let nme specifically refer
your attention to the Texas Pecan G owers
Associ ation and the Texas Pecan Board.

W1l the proposed Anerican Pecan
Council's mssion and duties conflict with the
m ssion and duties of any of those organizations?

A Not at all. Not at all.

Q A couple of last things, M. Adans.
M. Adans, did Bob Knight contact you about his
desire to be here today?

A He did, yes.

Q And why did he tell you that he could
not cone?

A He was spraying his orchard into the
wee hours of the norning and he said he woul d get
up at 4:00 a.m and drive down from Ckl ahoma and
| told himto keep spraying and we woul d do
wi t hout him

Q And he sent you a letter fromthe
Ckl ahoma Pecan Growers Association, did he not?

A He di d.

MR QURCS: May | -- I'mgoing to
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tender this into the Court, Your Honor, as
Exhi bit 53.

JUDGE GUTHRI DGE:  Well | think we
al ready have a 53.

MR QUI RCS: ' msorry, 54.

JUDGE GUTHRIDGE: | think we have a --

(Si nul t aneous speaki ng.)

JUDGE GUTHRI DGE: W have up through
60 | think, 61.

MR, H LL: You already had 61 so it
woul d be 62.

MR QU ROS: So sorry.

(O f the record coments.)

MR QU RCS: It would be 627

JUDGE GUTHRI DGE: That seens to be the
next number.

(Wher eupon, the above-referred to
docunent was marked as Proponent's Exhibit No. 62
for identification.)

MR, QU ROCS: Thank you. M. Adans, is
this a letter that you received from Robert

Kni ght ?
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THE WTNESS: It is.

MR QU RCS: And would you read it
into the record for us, please, sir?

MR, HILL: Your Honor, I'mgoing to
have to object to this. M. Knight isn't here.
| can't verify this docunment and he's not here to
either read this or to take questions on this, so
|"mgoing to have to object to this piece of
evi dence.

MR QU ROS: Your Honor, we're
offering it because it was received by M. Adans.

MR HLL: But it's being offered for
the truth of a statenent.

JUDGE GUTHRI DGE: Yes, it's being
offered for the truth of the matter, so --

(Si nul t aneous speaki ng.)

MR QU ROCS: Yes, sir, the weight, not
the adm ssibility as evidence, just the --

JUDGE GUTHRIDGE: |'msorry?

MR, QU ROS: Just the weight of it not
the adm ssibility of the evidence.

JUDGE GUTHRI DGE: For what ot her
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purpose would it be offered other than to what it
states?

MR DAVIS: M. Qiros, may | -- Your
Honor, nmay | address that.

MR, QUIRCS: Pl ease.

MR DAVIS: | think ny position would
be this witness could say that he received it, he
could testify that he had a tel ephone
conversation with M. Knight, that M. Knight was
sending it, and then, therefore, | think that
counsel's concern would go to the weight and not
the adm ssibility because this w tness could say
he received it and that he had a conversation
with M. Knight telling himthat it was his
letter.

JUDGE GUTHRI DGE: Well that woul d be
hear say, too.

MR HLL: R ght.

MR DAVIS: Not if the witness isn't
here under oath. He could say | received that
call from--

MR QU ROS: Yes.
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JUDGE GUTHRI DGE: Wbul d perhaps a
better way to handle this if M. Knight could
submt this docunment directly to the --

MR DAVIS: | think he --

MR QU ROCS: He has already filed it
with the Secretary, Your Honor. A wtness cannot
send a letter in and be held and testify w thout
hi s presence.

We're not asking M. Knight to testify
wi t hout his presence, we're just asking M. Adans

to verify that he received this letter from M.

Kni ght .

JUDGE GUTHRI DGE: Well this testinony
is -- 1 nmean this letter is, in effect, testinony
it seems to ne and there is an objection. |It's

pretty classic hearsay it seens to ne.

And | assume, you know, this is the
only adjudicatory |'ve ever done, but if the
Federal Rules of Evidence were applied to this
letter it seenms to ne it would be hearsay.

Way don't we do this, why don't you,

| nmean it will becone part of the record as an
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exhibit, the adm ssion -- The objection to the
adm ssi on was sustai ned, but nmaybe between now,
we have the foundation that you are arguing on
the record and I can check Federal Rules and al so
rules relating to adm ssibility of hearsay in

rul emaki ng hearings.

Like | say it's something I don't know
about and revisit this next week.

MR. DAVIS: Your Honor, again, if we
could, and perhaps if counsel for USDA would --
M. HIl, let me, | would just say first | do not
bel i eve that we received any notice that the
Federal Rules of Evidence were going to apply to
t hi s proceedi ng.

| would second say after five days of
this | think all the |awers here would say the
Rul es of Evidence have not been observed very
wel |, there's been a great deal of hearsay
t esti nony.

But | think all of that is for the
pur pose of getting information into the record.

Now i f sonmething were irrelevant, if we were
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going to try to introduce col oring books or
sonething like that, you, Your Honor, could
clearly exclude irrel evant evidence, but | do not
bel i eve that the Rul es of Evidence have been
applied to these proceedings correctly.

The witnesses are under oath. They
know t hat they've got an obligation to tell the
truth, and this witness is just going to testify
that he received this letter.

He could also testify about his
conversations with M. Knight.

JUDGE GUTHRI DGE: But | think M.
Hll's point is that M. Knight was not under
oath when he wote the letter

MR. DAVIS: That is correct and we're
not, but --

JUDGE GUTHRI DGE: And the contents of
the letter is what's inportant regarding the
subm ssion, is it not? | nean isn't that --

MR. DAVIS: That the Cklahoma
Associ ation has in fact voted --

JUDGE GUTHRI DGE:  Yes.
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MR DAVIS: -- but | mean could not
M. Adans sinply say the Okl ahonma Associ ati on has
voted in favor of the proposed Marketing Order?

JUDGE GUTHRIDGE: Is there a
foundation for that?

MR DAVIS: Yes, this letter, and a
t el ephone conversation with Bob Knight.

(Si nul t aneous speaki ng.)

MR QUIROCS: Your Honor, this is -- W

are certainly subject to your ruling, but part of
the reason we are having these hearings and
posting this information is so that the public
can be aware of the things that are happening.

Pawnee trees need spraying for scab,
and that is the basis for M. Knight not being
here.

JUDGE GUTHRI DGE: | understand all
that, M. --

MR QUIROCS: And so our real desire
was to post this so that the public could be
notified of the receipt by M. Adans of a letter

from M. Knight regarding the Gkl ahoma Pecan
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G owers Associ ati on.

W're willing to be subject to
what ever your ruling is, of course, but we --

JUDGE GUTHRI DGE: Wl |, thank you, but
the rules, and as | said at the very begi nni ng of
this when | announced the opening in Las Cruces,
the rules as | understand it provide for
subm ssion of statenents in the formof affidavit
for soneone who does not testify, and | think
that this would fit in that category.

There is a way to get this in, but I
just don't think it is -- Over the objection of
USDA | don't think it's through a letter that's
been received by M. Adans, so I'mgoing to
sustain the objection, but as | say I'll do a
little | ooking at the rul es over the weekend and
see if -- And we can revisit it on Mnday if
you'd like and -- right?

FEMALE PARTI CI PANT:  Yes.

JUDGE GUTHRI DGE: M. Adans?

THE WTNESS: Can | nmake a conment ?

MR H LL: Ckay.
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JUDGE GUTHRIDGE: | don't think a --
So, again, | think that the Okl ahoma Pecan
G ower's Association and the President of that
group submt an affidavit stating this, and since
the rules permt that | amgoing to sustain the
obj ecti on.

MR. QUI RCS: Thank you, Your Honor.
No further questions of M. Adans at this tine.

JUDGE GUTHRI DGE: Anything el se from
USDA? Anynore questions?

MR, HILL: No questions, Your Honor.

JUDGE GUTHRI DGE: Are there any
guestions fromthe audi ence?

(No audi bl e response.)

JUDGE GUTHRI DGE: No questions from
t he audi ence. M. Adans, you are excused. |Is
t here anything el se today?

(OFf m crophone di scussion.)

JUDGE GUTHRI DGE: So, yes, the Dallas
-- Because there are no witnesses tonorrow, so
the extra day that was provided for as potenti al

i's not needed, so we'll recess fromnow until we
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reconvene in Fifth and Georgia on Monday the 27th
at 8:00 a.m 8:00 a.m, and off the record.

MR QUIRCS: That's correct.

JUDGE GUTHRI DGE: We're adjourned, or
recessed rat her.

(Wher eupon, the above-entitled natter

went off the record at 7:09 p.m)
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This is to certify that the foregoing transcript

In the matter of: proposed Marketing Order and
Agreement for Pecans

Before: yspa

Date: (07-24-2015

Place: Rjichardson, Texas

was duly recorded and accurately transcribed under
my direction; further, that said transcript is a

true and accurate record of the proceedings.
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