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THURSDAY, SEPTEMBER 24, 2015, 9:00 A M
CLOVI S, CALI FORNI A

PROCEEDI NGS

JUDGE CLI FTON: We're on record now on
Sept enmber 24, 2015. It's Thursday. 1It's 9:00 in the
nmorning. We're in Clovis, California.

My name is Jill difton, and I'mthe United
States Admi nistrative Law Judge who's assigned to hear
this adm nistrative hearing, and ny role is to take in
evidence, that is testinony and exhibits.

Normally I would go through a routine that |
like to do introducing people and identifying
prelimnary matters, but in view of the fact that
Ms. Hancock nust | eave early today and is particularly
interested in M. Wse's testinony, | want to go
straight to that, and then we'll interrupt his testinony
and go back to what we would normally do to begin each
day.

So the only prelimnary part that | want to
address before M. Wse is called as a witness is that
this is the third day of the hearing, and I'd |like the
transcript to have nunbers in sequence to those of

yesterday so that for the entire proceeding there wll
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be only one page 1 and so on throughout the entire
pr oceedi ng.

M. Wse, would you conme forward, please,
the wtness stand. And pl ease be seated and make
yourself confortable. 1'll be swearing you in in a
seated position. Wuld you raise your right hand,
pl ease?

Do you solemly swear or affirmunder pen
of perjury that the evidence you will present wll
the truth?

THE WTNESS: | do.

JUDGE CLI FTON: Thank you. Pl ease scoot
close as you can to that table, | think that would
good. Excellent.

Pl ease state and spell your nane.

to

alty
be

as

be

THE WTNESS: WIlliam WI-L-L-1-A-M Wse,

WI-SE
JUDGE CLI FTON:  And what is your job?
THE WTNESS: | amthe M Ik Market
Adm ni strator for the Arizona and Pacific Northwest
Federal M|k Orders.
JUDGE CLI FTON: Thank you.
M. HIl, you nay proceed.
111
111
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DI RECT EXAM NATI ON
BY MR HILL:

Q Good nmorning, M. Wse.

A Good nor ni ng.

Q So you were -- you were called to -- you are
requested to provide basic explanation to sone topics;
Is that true?

A That's ny under st andi ng, yes.

Q And those topics are producer-handl er issues
and paynents by a handler operating a partially
regul ated distributing plant --

A That's ny --

Q -- is that correct?
A Yes, that's ny understandi ng.
Q D d you prepare any testinony for this case?
A No. Not any witten testinony.
Q Just wanted to nmake that clear after
yest er day.

|"mgoing to release this witness. He does
not have any testinony. He's here to answer questi ons.

JUDGE CLIFTON: Al right. By not having any
testinony, you just nean he didn't bring a witten
st at enent .

MR HLL: No witten statenent, correct.

JUDGE CLIFTON: Al right. Very fine.
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I'"d like to ask sone prelimnary questions.
How | ong have you been an admnistrator of a mlk
mar keti ng area?

THE WTNESS: | was appoi nted Market
Admi ni strator in February 2011

JUDGE CLI FTON:  And what did you do before
t hat ?

THE WTNESS: | was the Assistant Market
Adm ni strator from 1995 to 2011, and from 1981 to
1980 -- 1995 | hold a -- held, excuse ne, various
positions in the Market Admi nistrator's Ofice.

JUDGE CLI FTON: And where are you physically
| ocated for nost of your work?

THE W TNESS: Mst of the tinme | -- | go back
and forth between the office in Phoenix, Arizona, and
Bal ta, Washi ngton, but npbst predom nantly in Phoeni x.

JUDGE CLIFTON: Al right. And how nuch of
your tinme in admnistration of a mlk marketing order
has it concerned Arizona and the Pacific Northwest?

THE WTNESS: That's ny primary function is
the adm nistration of those two orders.

JUDGE CLIFTON: Al right. And have they been
i n existence, those orders, since say 1995?

THE W TNESS: Oh, yes, yes. The Arizona order

in sonme -- sone fashion since the early '50's, and
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believe the Pacific Northwest with the county's
pr edecessor orders since around '50's.

JUDGE CLI FTON: Ah, okay, good. What is the
nunber of the area?

THE WTNESS: Pacific Northwest is 124.
Arizona is 131.

JUDGE CLIFTON: Al right. Thank you very
much.

Is there anything you'd like to add to that
before | open the floor to questions from anyone?

THE WTNESS: | have nothing el se on that
l'ine.

JUDGE CLI FTON: Thank you.

Who woul d i ke to begin?

CROSS- EXAM NATI ON

BY M5. HANCOCK:

Q Ni col e Hancock representing the
producer - handl ers and Ponderosa Dairy.

Good norning, M. Wse.

A Good nor ni ng.

Q I'"d like to first by -- starting -- start off
by thanki ng everyone today for being so accommpdati ng.
| know t he judge has comrented on how ki nd and graci ous
everyone is, but | do believe that she's -- she's very

accurately describing this group, and you' ve all been
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very welcomng to ne, and | appreciate that.
So, M. Wse, if you -- | see you have a --
you have a regul ation book in front of you?
A You know, we know in general, we may not know

it by heart verbatim

Q Sure. Well, that's good to know because
kind of feel |ike you guys all know it by heart.
Sir, I'"dlike if you could turn to page 158,

and we're in Title 7 CFR, and |'m having you turn to
Section 1124.10, which is the definition of
pr oducer - handl er.

A Ckay. Forward 124. Yeah, producer-handl er
definition, 124. Ckay.

Q And this is the order that you admnister; is
that correct?

A 124 and 131, that is correct.
Ckay. So one -- one of thenf
This is one of them yes.

Just one of then?

> O > O

Yes, it is.
Q Ckay. And are they -- are they simlar in the

pr ovi si ons?

A Yes, they are very simlar.
Q That address producer-handl ers?
A Yes.
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Q Ckay. So I'mjust using this one as the
exanple, but | just want to understand a little bit
better how it works in your order system and then that
wll help nme put it into context for ny client and --

and the positions that's we're taking.

A Ckay.

Q So full disclosure, that's ny end game here.

A Ckay.

Q kay. So can you -- would you mnd -- if we
start with 1124.10, tell nme what -- what this provision

is and howit's organized.

A This provision applies to -- if | can just
read the preanble, | think that sets the table very well
for what this provision applies to. So a
producer - handl er neans a person -- a person under the
Act is defined as an individual, partnershinp,
corporation, or other business united -- so a person who
operates a dairy farmand a distributing plant from
whi ch there is route disposition in the marketing area
fromwhich total route disposition, excuse ne,

di sposition and packaged sales of fluid mlk products to
ot her plants during a nonth does not exceed

three mllion, three mlIlion pounds, and who the Market
Adm ni strator has designated a producer-handl er after

determning that all the requirenents of this section
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are met.

So that neans if you are a -- if you have
route di sposition and packaged sal es in excess of three
mllion, you're not eligible to be a producer-handl er.
So this only applies to people under three mllion.

And then as you nove forward, these are the
requirenents that really lay out the fact that it has to
be the sole risk and enterprise of the sanme person for
both the farm and pl ant.

Q Ckay. And that three mllion pounds, that's

based on the volunme of -- of mlk that's processed; is
that right?
A Cass I, right. It says three mllion pounds,

again, fluid mlk products, packaged sales, route
di spositi on and packaged sales of fluid mlk products,
so it's Cass |I.

Q And -- and then the USDA conducts a
determ nation to decide if a producer-handler neets this
criteria, and once it receives -- once the
producer - handl er receives the USDA s bl essing, then they
have that designation provided they continue to neet
that criteria?

A Exactly. In Order 124, right, the -- this
person woul d have to, you know, show us, show the Market

Adm ni strator to our satisfaction that they, nunber one,
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are under three mllion pounds and neet the rest of the
qual ification requirenents.

Q And once they neet that qualification
requirenent, all of the mlk -- they -- then they're
fully exenpt at that point?

A That's correct. For anything under -- as |ong
as they stay under three mllion, they're fully exenpt,
that's correct.

Q And if they go to three --

A As long as they don't violate any other
provi si ons.

Q And -- and if they go to three mllion and one
pounds, then they're | ost the exenption for the entirety
of their -- of the mlk; is that right?

A That is correct. They nmay not necessarily be
fully regul ated, but they can't be a producer-handl er.

Q They've lost the ability to designate
t hensel ves as a producer-handl er?

A That's correct.

Q So | describe this as an all-or-nothing

approach; is that fair?

A Il -- 1 -- 1 wuld say to the extent that it's
all -- if you' re under three mllion, it's all exenpt
pricing. Over three mllion, you are subject to the

regul at ory provisions.
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Q And does it operate the sanme way in O-der 307?
A | don't know about 30.

Q 31, excuse ne.

A 3l is -- the preanble that -- this preanble is

| believe identical in every order, it's what foll ows
that varies. Wat -- what -- as far as Order 131, |
think there's maybe one variation in the rest of the
| anguage from 124, otherw se they're identical, and

that's not a real naterial difference.

Q And have you read the Cooperative's Proposal ?

A I"'mfairly famliar that it's -- | believe the
Cooperative's Proposal -- | don't have it in front of ne
so | guess |'munconfortable speaking to it, but -- so |
don't -- | don't -- off the top of ny head, | don't know
exactly what it says. | nmean, | have an idea.

Q Is your -- is it your understanding that the

Cooperative's Proposal would have a simlar --
A It's three mllion -- the three-mI!lion-pound
designation | understand is in the Cooperative Proposal.
Q Ckay. Al right. So walk nme through the rest
of this and hel p nme understand how this works, how the
sections are structured and what the inpact is.
A So we go through to the start, we have a
requi rement for designation. So designation of any

person as a producer-handl er by the Market Adm ni strator
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shall be contingent on the follow ng provisions. The
first one --

THE COURT REPORTER:  Excuse ne.

THE WTNESS: |'msorry, start slow ng.

THE COURT REPORTER:  Wien you're readi ng, can
you read a little slower?

THE W TNESS: | apol ogi ze.

THE COURT REPORTER  Thank you.

THE WTNESS: | tend to talk fast. |
apol ogi ze.
BY MS. HANCOCK:

Q He's trying to help ne get out of here on

A So, in essence, if you look at -- it would be
| ook at (a)(1l), so the care and managenent of the dairy
ani mal s and ot her resources designated in paragraph
(b)(1). So in essence, if | can keep it fairly general
wi t hout getting too technical, everything that has to do
with the farmhas to be under the sole control,
ownership, and risk of this person. Also, any -- the
fluid mlk, the distributing plant, that operation has
to be at the sole risk and enterprise of the sane person
that owmns the farm that operates the farm

And there's a provision, you can have a little

bit of extra mlk, up to 150,000 pounds, as |ong as that
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mlk is priced under sone other Federal order, either

this -- either the order that you're in or sone other
Federal -- so you can have a little bit of extra mlKk
received, but other -- if you get any nore than that,

you | ose your producer-handl er designation.
Al so, you can't take nonfluid mlk receipts
and reconstitute them for classified use.

Q What does that nean?

A That nmeans you buy powder or -- or
concentrated m |k, you add water to it, you make fluid
mlk, it's reconstitution, so you can't do that.

Q So basically the goal here is to nake sure
that you don't have people trying to work the system and
have a separate owner of -- separate farmproviding mlk

to a separate processing plant?

A Prevent -- you're trying to prevent shared
risk. It has to be the sole risk and enterprise of one
entity.

Q Are there any restrictions on the transfer of
those -- of the ownership of those entities?

A The -- for us, you know, if -- once they're

desi gnat ed, whether they're a partnership or an
i ndi vi dual proprietorship, whatever, if there's any
change in that structure fromwhat was originally

desi gnated, then we need to |look at it again to nake
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sure that that change, in fact, if he -- if this

i ndi vidual or partner or whatever was sold, then that

new entity has to be structured under these provisions.
So as far as -- you're inquiring, | think, in

terms of any type -- any change in ownership would

require us to look at it again to see if it nmet the

requi renents.

Q But as long as it continued to neet the
requi rements, it would continue to receive the sane
desi gnati on?

A That's correct.

Q Ckay. So there's no restriction or
[imtation, you don't |lose the exenption if you transfer
it to a separate entity?

A Wll, it would be an entire new entity, so it
would be two -- | nean, the entity we designate, any
change to that, then we start over again.

Q Ckay. |Is there any financial investnent

requi rement to obtain this designation?

A No, no.

Q So they --

A No.

Q -- don't have to pay to play?

A No.

Q Ckay. kay. Let's npbve on down, see what it

434

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME llI Court Reporters




(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

says.

A So, again, so this -- this one, in essence
you're tal king about the farm and then in (2), so we're
at -- excuse nme, I'Il talk slower -- (a)(2), the plant
operation again is in which the producer-handl er
packages and processes mlk, is under the conplete and
excl usi ve control and ownershi p and managenent of the
producer-handler, and is --

THE COURT REPORTER:  Excuse ne.

THE W TNESS: Sorry.

THE COURT REPORTER |I'msorry.

THE W TNESS: Ckay.

THE COURT REPORTER: You're reading way too
fast.

THE WTNESS: Ckay. | apol ogi ze.

Conpl ete and excl usive control, ownership, and
managenent of the producer-handler and is operated as
producer-handler's own risk -- excuse ne, own enterprise
and its own ri sk.

So, again, just setting the table, the farm
and the plant have to be owned/operated by the same
entity.

And then as far as we tal k about receipts, so
t he producer-handl er neither receives at its designated

m | k production resources and facilities nor receives,
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handl es, processes, or distributes at or through any of
its designated m |k handling, processing, and
distributing -- distributing resources and facilities
ot her source m |k products for reconstitution into fluid
m |l k products. That's what we were tal king about, they
can't take powder, concentrated mlk and add water to
make a fluid m|l k product.
Ckay.

BY MS. HANCOCK:

Q Agai n, designed to protect the integrity of
the system so that you know that exactly what you're

produci ng and processing is what --

A. Yeah.
Q -- you're cal cul ating?
A And -- and, you know, it has to nove with

reserve supply and other source receipts, so it has to
be fromyour own herd up to the 150, 000.

So, again, so other -- so other than -- right,
it's designated mlk so you can only get mlk from at
the plant, you can only receive mlk fromits designated
m | k production resources and facilities, own farm
pr oduct i on.

Pool handl ers and pl ants regul ated under any
Federal mlk order within the limtation specified in

(c)(2), and that's at 150,000. Nonfat dry mlk --
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excuse nme. Nonfat mlk solids which are used to fortify
fluid mlk products. So you can do that. You can
fortify, you can't reconstitute.

The producer-handl ers neither directly nor
indirectly associated with the business control or
managenent of, nor has the financial interest in,
anot her handler's plant operation -- in other words,

t hat any ot her handl er so associated with
producer-handl er's operation. Again, we're talking

about sole risk and enterprise. And that's basically

all this | anguage goes on, it just talks -- tal ks about
that. Make sure there's no -- nothing else, no other
entities involved other than that -- that entity that's

been desi gnated as the producer-handl er.
Q And that's to protect, again, the integrity of
the systemto make sure that you just don't just nane

your other plant a different nane --

A Ri ght .

Q -- and try and carve out, stay under the
three-m |l ion-pound exenption?

A It keeps -- it keeps -- it keeps it as that

sol e person's operation, right.
So then the -- the next para -- the next
section (b) tal ks about what resources and facilities

can be designated. So if we go to (b)(1), MIKk
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production resource and facilities shall include al

resources and facilities, the mlking herd, buildin

gs in

housi ng such herds, the Iand on which such buildings are

| ocated, used for the production of mlk which are
sol el y owned, operated, and which the producer-hand
is designated as a source of mlk supply for the
producer - handl er's pl ant operation. However, for
pur poses of this paragraph, any such m |k productio
resources and facilities which do not constitute an
actual or potential source of mlk supply for the
producer - handl er's operation shall not be considere
part of the producer-handler's ml k production

oper ati on.

| er

n

d a

In essence, okay, if you're a producer-handl er

in -- in the Seattle area, and sonehow you have sone

interest in, or whatever, a farmin Virginia, that's

probably not a -- you know, a reasonabl e source of
supply, so that's -- probably would not, you know,
qualify you to be -- | ose your designation.
The m | k handl i ng, processing, and

di stribution resources and facilities shall include
resources and facilities, including store outlets,
for the handling, processing, and distributing fl ui
m | k products which are solely owned by, and direct

operated or controlled by the producer-handl er or i
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whi ch the producer-handler in any way has an interest,

i ncludi ng any contractural arrangenent or over which the
producer-handl er directly or indirectly exercises any
degree of nmanagenent control.

Agai n, you can't have any interest in anything
except your own operation, so it's your own sole risk
and enterprise, there's no question that anybody else is
in any way sharing any of the risk involved in your
oper ati on.

And then the designations remain in effect
until they're canceled. And then we -- basically
they're canceled if you violate anything that we've
tal ked about .

And then -- so -- so, again, it goes on
cancel | ati on as a producer-handl er status shall be
effective on the first day of the nonth follow ng the
nmonth in which the requirenents are not net.

So if sone tinme during January you violate it,
you | ose your designation February 1. That's in the
bottomof -- towards -- towards the end there of (c)
where it says "Cancellation.™

Q What -- what is your |ook -- when you nake the
determ nati on of how -- what the -- whether they net
their volune threshold or not, what's your | ook-back

period? |Is it just the precedi ng nonth?
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A Wll, we have -- you know, we don't visit
every handl er every nonth, but we nake an effort to
visit handlers on a regular basis, so when we -- we

in and operate the producer-handler, if we find out

go

that -- say we're doing a four-nonth audit, and in nonth

one they -- you know, they did sonething that |ost t

designation, well, we're going to go back and pool t

heir

hem

on audit in nmonth two, three, and four until they cane

back on as to -- in that designation.

Q And for the nonth that they fell out of
desi gnation, would they then pay into the pool for t
and have price adjustnent?

A Whet her they pay in or out would determ ne
what cal cul ation they woul d be subject. Again, they
or may not be fully regulated, they may be partially
regul ated, | nean, they would not -- in essence, the
could | ose the producer-handl er designation, what wo
happen after that woul d depend on what their sales
pattern is, what they are.

Q Ckay. So you can qualify one nonth, not
qual i fy another nonth, and then qualify again the --
third nont h?

A You -- you could -- you can | ose your
qualification in nonth A, during nonth -- nonth B, y

woul d be pooled, but if during nonth B you corrected
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that problemto the satisfaction of the Market
Adm ni strator, in nonth C you can gain your designation.

Q Al right. And then when -- | didn't nmean to
take you off track so we're --

A. Yeah, yeah.

Q -- wal ki ng through the cancell ation

A So, yeah, right. So then -- so -- so we're at
(c)(1), mlk fromthe production resources and
facilities of the producer-handl er designated (b)(1) in
this section is delivered to nanme -- in the nanme of
anot her person as producer mlk to another handl er.

So, again, you've got this production, it's
not sole risk again.

The producer-handl er handles fluid mlKk
products derived from ot her sources -- excuse ne,
derived from sources other than the mlk production and
resources at the facilities -- excuse ne, facilities and
resources designated in paragraph (b)(1) of this
section. GCkay, this is 150 -- 150,000. Except that it
may receive at its plant or acquire for route
di sposition fluid mlk products fromfully regul ated
pl ants and handl ers under any Federal order if such
recei pts do not exceed 150,000. And this limtation
shall not apply if the producer-handler's own farm

production is | ess than 150, 000, which basically nmakes

441

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME llI Court Reporters



(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

it an exenpt plant.

The next one, mlk in -- mlk fromthe mlKk
production resources and facilities of the
pr oducer - handl er is subject to inclusion and
participation in a marketw de equalization pool under a
mlk classification and pricing plan operated under the
authority of a State governnent. So you couldn't have a
farmthat was subject to sone state mlk pricing plants
and have that part of your producer-handl er operation.

And then we nmake a public announcenent and so
publicly announce nane, plant |ocation of person
desi gnated as a producer-handl er, names those persons
whose desi gnati ons have been cancel ed and the effective
dat e.

And then the -- the last part here is just the
burden of establishing and naintaining the status risk
of the handl er.

So again, you know, to -- to keep it in a nore
si npl e basi ¢ under st andi ng, you know, with sone of the
| anguage that's been used in the past is grass to gl ass,
you know, farmto custoner. It -- that has to be under
t he sane excl usive, conplete control of one entity, but
no ot her possibility of any other shared risk or
i nvol venent .

Q Ckay. Do any of the orders that you operate
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under have any type of quota systemsimlar to that

in-- in California?

A No.

Q So you don't have any -- well, | want to nove
on, then, to -- to the paynents as well, how we

cal cul ate these paynents. \Where do you take your
gui dance from on how you cal cul ate paynents to -- under
your pool plants?

A For pool plants, not -- okay. |It's -- the
handl er's obligation is in Section 60 of every order, so
it would be 124. 60.

Q So just for the record, in -- in the book that
I"'min, it's on page 174. | guess for reference for the

rest of you.

A 1647

Q Ch, | changed orders.
A If we're still on 124.
Q 164, that's right.

Section 1124.60. GCkay. Walk ne through what
this section guides you to do and how it works and in --
in -- in the orders that you operate.

A | could -- we'll go -- how about if | just

gi ve you sort of the broad view, and if you want to get

nore specific on -- on questions. |In essence, you know,
we're pricing the -- we want to get to the value of the
443
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produced mlk received, and the plant has a | ot of
utilization and a ot of different receipts normally, so
the other section of the order tells us howto allocate
those receipts to utilizations to try to net out what
the producer mlk -- what the end -- how the produced
mlk is used.

And then in essence, then, we just take those
produced m | k pounds by the class they were allocated to
by the applicable class prices, and that's the handler's
val ue of produced mlk. There may be sone ot her val ues
inthere if -- there may be inventory adjustnents, there
may be overage, but for that -- you know, pretty nuch
all of the value of a handler's obligation is based on
the value of how they used mlk fromfarns qualified to
be producers under the order.

Q And then who manages the paynents to the
pr oducers?

A Well, the -- the -- the handlers pay -- the
handl ers' cost of mlk is always the class prices.
Producers al ways get the blend price. So if a handler's
cost of the mlk is -- they pay the producer the bl end,
so if their cost of mlk is over the blend price, pay
producers the blend, they pay that difference into the
producer settlenent fund.

The opposite sonetines is true when the
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handler's cost of mlk is | ess than the blend price,

t hen you pay the producers the blend price, that mlk is
drawn out -- excuse ne, those dollars fromthe producer
settlenent fund, so the handl ers pay the producers.

Q kay. And so it's a -- it's a reporting and
accounting nechanismthat's settled up between -- under
your offices and with your handlers; is that essentially
how t hat wor ks?

A | would not argue with that, yeah, it's a --
it's a financial transaction between handl ers,
producers, and us.

Q Ckay. And is there -- there's one bl end
price, you don't separate out variations on the blend
price for different cal culations to pay producers?

A Vell -- well, there's one blend price
announced at the base zone for the order. That bl end
price can be adjusted based on | ocation of the plant the
mlk was received at. So there's a slight variation in
the blend price, but there is one blend price adjusted
for location.

Q And if a -- if -- if a-- if a producer is
exenpt or a producer-handler is exenpt, then they are
outside of that calculation entirely; is that correct?

A Right. [If you're a producer-handler, you're

exenpt fromthe pricing and pooling provisions of the
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or der.

Q You still get reporting fromthem --

A Ch, yeah

Q -- just so you can calculate and quantify it,
but they don't report in the pool?

A They report each nonth, and we audit those
reports, but as long as they neet the qualifications,
there's no financial obligation.

Q How does it work with a partially regulated --
with partial regulated -- regul ated producers?

A That would be in Section 1076. Do you want to
turn there?

Q Yeah.

A Ckay. That is on page 44. Now, there are --
there are four subsections to 76, and | want to be
upfront, full disclosure wwth you, that the |ast one,
which is 76(d), | have no famliarity with, | have never
adm ni stered that, | have no -- so | really don't --
can't really speak to 76(d) other than it doesn't really
fall into the traditional category of a conpensatory
paynent, so --

Q Tell -- tell me what your understandi ng of
what subsection (d) covers.

A As | recall, section (d) cane out of a -- what

we call the National Decision from 1990, and it invol ved
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reconstituting mlk, and that if a plant in a Federa

order produced powder and that powder went to sone ot her

pl ant and that plant reconstituted it and it sold it in

sone marketing area that the -- the plant that nade that

powder, there was sonme nethod to nove the noney back

there. That's a very general, and | really don't want

to speak to it any nore because |'ve never had to do it,

and | "'mnot famliar with it.

Q You're not --

A | knowit's in there, it's just sonmething |I've

never dealt wth.

Q You're not aware of anyone using that

pr ovi si on?

A | -- | can only speak for nyself.

|'ve never

adm ni stered it, never have. There may be ot her orders

that have, | don't know, but | have not.
Q Ckay. Let's -- let's talk about (a) through
(c) then.

A kay. kay.

Q Tel | me what about your under st andi

ng i s about

what 1000.76 -- what it controls and then how it worKks.

A Ckay, (a) through (c). Wll, I'"ve got to go a

convoluted way, | think it's the easiest way to explain

this. W'Ill go (c), we'll go (a), we'll go (b).

Q (¢), (&), (b).
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W'll take a cab.
Al right.
Section (c).

Pay for it.

> O > O >

Section (c) applies only, and | can read the
preanbl e here, if you | ook at the preanble of 76. On or
before the 25th day after the end of the nonth, except
as provided in 1090, which is the cal endar day
adj ustnent, the operator of a partially regul ated
di stributing plant, here's -- here's the key, here's the
(c), other than a plant that is subject to narketw de
pool i ng of producer returns under a State governnment's
ml k classification and pricing program

So I'll read that again. Oher than a plant
that is subject to marketw de pooling on producer
returns under a State governnent's mlk classification
and pricing program That's 76(c).
So if you are this -- this entity that's

subject, the only paynent obligation that you' re subject

tois 76(c).

Q So if you fall outside of an order --

A If you're -- if you are -- if you are |ocated
ina--ina--in a state that has classified pricing

and mar ket wi de pooling and you have packaged m | k sal es

route dispositions into a Federal order that does not

448

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME llI Court Reporters



(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

result in full regulation, so you don't neet the
threshold of full regulation, then you're partially
regul ated, and you're subjected to a conpensatory
paynent cal cul ation only under (c), and (c) -- what (c)
does, it -- it looks at the applicable Class | price
under the Federal order you're selling the mlk into,
conpares that to the applicable state price for that
product. The Federal order is nore, you pay that
difference into the producer settlenment fund. If the
state price is nore -- excuse ne. |If the Federal order
is nore, state price is less, you pay that difference
into the producer settlenent fund in the order you're
selling the mlk into. |If the state price is greater,
you have no conpensatory obligation. You don't get

credit, you have no obligation.

Q Soit's -- and it's only for the portion of
mlk that -- that you ve distributed into that order
syst enf?

A That's correct. Partial regulation is dealing

only with the anmount of packaged route sales in the
particul ar Federal order.

Q Soinny lay terns, | -- it's kind of the
fairness factor, right? |If you go into their system
you pay the increased anount if -- if you need to in

order to true it up, and if you are under, you don't get
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t he benefit of that, but you al so receive the benefit of
being able to deliver into the order?

A Partial regulation is designed to protect the
regul atory schene, keep handler equity at | east
conparable, but that's correct. |If you have cheap mlk
coming in fromoutside, it won't work.

So (c¢), then, is only available to plants that

are in a state order that has marketw de pricing, has an

announced price. And, again, if the state price is

hi gher, there's no obligation. |If it's less than the

Federal order, that difference then is -- is paid.

76(a) is the difference between | and bl end.

So any packaged route sales into a Federal order, and

again, without -- I'Il just say it one nore tine. Wen

we tal k about partial regulation, we tal k about plants

that have not net the threshold of full regul ation,
SO -- so there's clearly not -- not subject to full
regul ati on.

So under 76(a), a plant reports their rout
sales into the order, and then pay the difference
bet ween t he announced Federal order Class | price at

that plant and the blend price at that price, so it’

e

S

the difference between | and blend on sales in the area.

As far as the regulatory burden to that plant, they

just -- normally they send us in one sheet, has thei
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sales in the area. You know, we -- we -- we |ook at the
price difference between Cass | and bl end, and then
when we go there and audit, we obviously audit their
sales, soit's -- for a regulator -- froma regul atory
standpoint for that plant, it's 33 versus 37.

Now, that |eaves us --

Q And that's evaluated on a nonthly basis?

A That's correct, yes, everything is nonth to
nmonth. So we've got (a), we've got (d), we don't want
to tal k about (d). Excuse ne. W've got (a) -- we've
got (c), we got (a), that |leaves us with (b). (b) is
known -- many tines known as the Wchita Option, and I

believe that's because as a result of a hearing that was

hel d, | believe in 1955, sonetine in the early '30's, in
Wchita. So -- so in Wchita obligation we're --

Q Sonetines early '30's?

A "55 1 think, I think it's '55, but |I'm not

sure. Anyway that's -- when people say the Wchita
Option, they're tal king about 76(b). And so if we talk
about 76(b), we say, again, the paynment under this

par agraph shall be the anmobunt resulting fromthe
foll ow ng conputations: Determ ne the value that would
have been conputed pursuant to Section 60. Again, the
handl er's obligation on the order is the sane

desi gnation, Section 60 in every order. Determ ne the
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val ue that woul d have been conputed pursuant to Section
60 of the order for the partially regulated distributing
plant if the plant had been a pool plant, and then
there's sone slight nodifications that we can certainly
go through, but in essence what these nodifications do
is try to ensure that the sanme mlk is not priced tw ce.

So if you -- if a partially regul ated pl ant
receives mlk that's priced as Cass | from sone poo
pl ant but they al so have sales in the Federal orders of
Class I, we offset that so we would -- we would reduce
the sales in the Federal orders by the anmount of C ass |
t hey bought. So these qualifying paragraphs here
basically try to restrict any type of double pricing.

So we conpute this value of 60 as if the
handler -- as if the plant had been fully regul ated,
which in essence is the -- is their -- again, the
handler's cost is this class price, this is what they
owe in total, not what they're paying producers, what
they owe in total.

So then if you go to big C, so the val ue

pursuant to 60, the unregul ated supply plant, and that

was -- well, I"'msorry, if we go to (2) --
JUDGE CLIFTON: |'m sorry.
THE WTNESS: |'msorry.
JUDGE CLIFTON: | didn't hear that.
452
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THE WTNESS: | apologize. | -- 1 junped in
on -- again, this is what | was reading, | wanted to go
next down there to (2), but I -- the -- the -- under
76(b) you can cl aimsone other sources of supply, but
you'll have -- you al so have to conpute a value for them
as if they were fully regulated. That -- and | have no
experi ence doing that. Qur plants have never used these
ot her sections where a -- a supply plant is clained as
part of its mlk supply and used as part of the
obligations of 60. | have no experience with that.

JUDGE CLI FTON: Have you noticed -- this is
Judge difton -- when he talks to ne, he tal ks slowy,
SO --

THE W TNESS: | guess when I'mnot, |I'm
talking to nyself, | don't know. | apol ogi ze.

JUDGE CLI FTON: Even though you're -- you're
| ooking at Ms. Hancock and responding to what she asks
you, pretend |ike you' re talking to ne.

THE W TNESS: You know, ny -- ny enpl oyees
would tell you | have a saying that nost people don't
change after third grade, and | apol ogize. This is how
I've always been. [|'ll make a conscious effort. | do
seriously apol ogi ze.

So if we look at below that big (C), we got a

(2), fromthe partially regulated distributing plant's
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value of mlk conputed apparent -- conmputed -- conputed

pursuant to paragraph (b)(1) of this section, which as

we say we conpute a val ue pursuant to 60, subtract the

gross paynents that were made for mlk that woul d have

been producer mlk had the plant been fully regul at ed.

So we're | ooking at, okay, you would incur a

conpensatory paynent if your cost of m |k, your gross

cost of mlk if you had been fully regulated, if that

exceeds the gross paynent that you pay for your mlk

supply that would have qualified as producer mlKk,

there's a positive difference there, then that is an

obligation to the settlenment fund.

If the reverse is true, if you're paying nore

for your mlk supply than your cost of m |k would have

been had you been fully regulated, there is no

conpensat ory paynent.

And that's 76(b), we're |ooking at what your

cost had you been fully regul ated, what you paid

producer's m | k.
BY MS. HANCOCK:

Q And in your order, how nmany handl ers do you
have that participate as partially regul ated under
subsection (b)?

A You know, as far as -- | don't have ny -- off
the top of ny head, | don't know how nany partially
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regulated. | would not be able to designate to you

whet her the claim(a), (b). (c) would be obviously
because their plant | ocation would tell you they have to
be a (c). But whether they take (a) or (b), that would
be proprietary.

Q And is that -- is -- is it by their election
do they have to opt in and -- and ask for that
cal cul ati on?

A Should a handler so -- right. But we -- we
would not -- if -- if they claim(b), we're also going
to look at (a), okay, and if (a) is less than (b), then
we woul d charge them (a). W're not going to charge a
delivery charge, the |esser of (a) or (b).

But to do (b) -- again, you know, getting back
to (a), they -- you know, what the handler supplies to
us Is basically usually just one sheet that shows their
sales in the area. |f they choose (b), they're just
like a fully regul ated handl er. They have to give us a
conpl ete handler report and that is subject to audit, so
they have to fill out the entire, what we call Report of
Receipts and Uilization, and all the required docunents
for that, and then when we audit them we do an audit
just like we would on a fully regul ated pl ant.

But that's in a nutshell. And it's gross

paynents that were nmade for mlk that woul d have been
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produced mlk had the plant been fully regul at ed.

Q And does that operate the sane under both your
orders that you -- that you operate?
A Because this is in Section 1000, it's this way

for every Federal order.

Q That's right. GCkay. |'mjust
doubl e- checki ng. Sorry.

Is there anything else that |I haven't asked
you about that you think would be inportant for nme to
know? That's a genius question, | just want you guys to
know.

A | would say this, for soneone that -- that as
by own admission is not intimately famliar with the
regulations, | think you hit all the high points. So --
so | don't have anything to add.

Q That's validation for ne to go to the airport.
I"'mfinished at this paint. Thank you.

Agai n, thank you all for letting ne kind of
change the schedule a little.

JUDGE CLI FTON: Would all of you like to
continue with this witness until he's done before we do
our little prelimnary matters? |'mgetting yeses.

MR ENGLISH I'mflexible, either way.

What ever is best for the w tness.

M5. TAYLOR: Is that okay with you?
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JUDGE CLI FTON: The witness | ooks ready to --
to continue. Good.
Then who w |l next ask M. Wse questions.
CROSS- EXAM NATI ON
BY MR BESHORE:

Q Good norning, M. Wse.

A Good norning, M. Beshore.

Q Marvin Beshore. Just a -- just a few
guestions, | think.

Wth respect to Section 76, partially
regul ated distributing plant provisions, was all of your
testi nony about how that section operates based on the
| anguage of part 1000. 76?

A Yes.

Q Even though you were pointed to a particular
page in one of your orders, it's all part of 1000 --
it's -- it's the sane in all orders | think you
testified, it's in part 1000. 767

A That's correct. And the fact the 1000
references 60, which is the sanme connotation in every
order, that's correct.

Q Ckay. So when the hearing notice provides in
Proposal 1, which is the proposal of the Cooperatives,
which | represent, indicates that we are proposing that

new section, 1051.76, paynents by a handl er operating a
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partially regulated distributing plant, (b) see 1000. 76,
all of your answers would operate as -- as if that
were -- were part of the pronul gated order?

A | guess | just hesitate on a "what if." | can
say that this -- everything that |1've spoke to is
currently contained in 1000 that applies to all Federal
or ders.

Q Ckay. 1000. 767

A That's correct.

Q Yeah, okay. That's fine.

Now, let's talk about part (c). You're
famliar -- you've testified you're famliar wth the
operation of part 76(c), and that's because you have
plants that are in California regulated under the Cal --
present California state order system which are
partially regulated in the orders which you adm ni ster,
correct?

A That's correct.

Q kay. And do you publish on your -- on your
website and otherwise in both orders a list of those
pl ants on a nonthly or other periodic basis?

A Yes, we public publish the plant nane and
| ocati on.

Q Ckay. Do you do that nonthly or annually or
how?
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A W shoul d be updating that nonthly, certai
annual ly, but | believe it should be updated nonthly
Sonetines there's a little bit of |ag.

Q Ckay. But with respect to -- to both orde
the Pacific Northwest and Arizona?

A The effort is made to keep those as curren

as possible for both orders, yes.

nly

rs,

tly

Q Ckay. Do you -- now, you've testified that
there's a calculation nade with respect to the -- to
t hose plants under Section 76(c). Can you just tell us
what that cal culation is again?

A Yes. Yes. W |ook at the applicabl e Federal
order Class | price at the location of that partially
regul ated pl ant.

Q kay. And how do you determ ne that?

A Well, that's -- that's based on the -- you
know -- well, no, there's |ocation for every county in
the country, so it's based on plants -- mlk at -- for
plants is priced at where the plant is |ocated, not
where they sell the mlk. So if they were in Los
Angel es County or whatever county in California, we have
a Cass | differential for this county, and that would
establish the effective Cass | Federal order price for
t hat .

Q And that Cass | differential is also in part
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of 1000 of the regul ati ons?
A That's for -- for California, yes, it is.
Q Ckay. And that, then, is incorporated by
reference, in essence, into your orders?
A Yes.

Q kay. So -- so you look at part 1000, so

you -- you have the location of the plant, you | ook at
part 1000, is that Section, what, 52, 54?

A | believe class -- location adjustnents are
52.

Q kay. If you find the county in 52, and that
tells you then what the Federal order price is at
that -- applicable to that plant, correct?

A G ves you the differential that you woul d add
to the novenent, right.

Q Ch, so you add the -- that tells you howto
cal cul ate --

A That's correct.

Q -- the applicable price?

A Ri ght .

Q So now -- how do you -- to what do you conpare

that price?
A To the -- what the -- the applicable state
price for that product under the state program

Q Ckay. And what's your source for that

460

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME llI

Court Reporters




(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

i nformation?

A W go to the state itself, the state
regul ati ons.

Q Ckay. Now, do you -- do you publish on your
on your -- on your website, a, or do you have, you know,
in your orders information which woul d show us, which
woul d tell for each location in California the published

Federal price and the published state price for any

given -- at any given tine?
A No. | believe when we -- on our plant |ist
that lists the nane and | ocation, we mght -- sorry,

because | don't do that nyself, but we m ght put the
| ocation differential on there, |I'mnot sure.

Q The Federal -- Federal --

A Federal record. W' re not going to publish
anything in regard to the state.

Q Ckay. So when you -- when you, however you do
calculate with respect to those plants, a -- an
obligation to the Federal Order Pool if the Federal
price is higher than the state price?

A They -- they -- we cal cul ate, obviously, see
what it is, correct, we calculate -- you know, if it's a
positive, it's an obligation, if it's a negative, then
it's not. So, yes, we calculate the -- take their

price, our price, and conpare it.
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Q Ckay. And can you testify are those generally

positive obligations fromthe California plants to -- to
the Orders?
A Wel |, obviously the price variances would --

woul d, you know, would vary, but in nost cases the
Federal order price -- it would depend nonth to nonth.
| guess without having the data in front of ne, I would
hesitate to say if it's nore, what they pay.

Q Ckay. But they have -- they have paid in?

A Ch, yes.

Q Over the years?

A. Yes, yes.

Q The -- there was an exhibit placed into
evi dence yesterday by -- through the Chief of Market
I nformati on Branch, Ms. Warren, which is Table 21 of
Exhibit 9, which showed the nunber of partially
regul ated plants in the Federal order systemthat had
t hat status under Section 76(c), and the nunber for npst
mont hs was ten. Does that sound about right in terns of
the nunber of plants that --

A |'d say as -- oh, thank you. Thank you, M.
Hill.

And so |'m | ooking at Nunber Table 21, it's

not marked, but whatever exhibit this is. Nunber of

partially regulated distributing plants using 76(a),
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(b), or (c), all orders. So | see, so they -- so by
year, (a), (b), (c), sothis is for all the orders,

t hrough, right, not just for 124 and 131; is that

correct?
Q | think so.
A Ckay. That appears to be ten, nine, ten,

nine, 11. So | guess the data speaks for itself, you
know, since it's aggregated.

Q And the information on your website would --
for the Orders 124 and 131, we could -- we could | ook at
that information, identifying the partially regul ated
pl ants, and count themup, and -- and conpare themto
that data to see whether basically all those plants are
fromCalifornia that are qualifying under (c)?

A Agai n, knowi ng -- everybody know ng that the
California has classified pricing order, that's the only
ot her option they have, our plant -- our |ist shows

they're located in California, that's correct.

Q Do -- in our orders, do you have partially
regul ated distributing plants that are not -- yeah,
other partial -- partially regulated distributing plants

fromstates other than California that aren't fully
regul ated under another Federal order or any order?
A Yes, we have partially regulated distributing

plants that are not |ocated in a state that has
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classified pricing market orders, and they woul d be
partially regul ated because they weren't subject to ful
regul ati on anywhere el se.

Q Ckay. And they'd be on that sanme list, |

guess?
A That's correct.
MR, BESHORE: Ckay. W had requested -- this
is a question for M. HIl or M. Frances, |I'mnot sure.

We had requested a witness to speak to the operations of
the MREA, and is M. Wse that w tness?
THE WTNESS: 1|'lIl do the best | can.
MR, BESHORE: Ckay. Thank you.
JUDGE CLIFTON: You're not |limted to one
Wi tness so that you may begin with this w tness, and you
may al so ask anot her w tness.
MR, BESHORE: Well, | knowit's not a
Lunchabl e, but I'lIl start with him
BY MR BESHORE:
Q kay. So | used the -- the abbreviati on MREA
What -- what does that stand for, to your know edge?
A M1k Regulatory Equity Act.
Q And so how does that act -- is that a Federa
act, Federal |aw?
A Yes, it becane part of the Agricul ture Market

Agr eement Act .
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Q How does it affect the -- how does it apply in
the adm nistration of -- of your orders?
A If I could turn to --

Q Absol utely.

A Ckay.
Q What ever you need.
A Soit's -- it may be a different paragraph in

each order, but it's contained in the pool plant
definition of each order, so |l will take -- we'll go to
124. And we'll look at the pool plant, which is 247.

JUDGE CLI FTON:  Now, just so that the
transcript wll help people who are reading the
transcript find the right Federal regulation, are you
saying Section 1024.77?

THE WTNESS: | apol ogi ze. 1124.7. 1In the
copy of the CFR that | have it begins on page 156.

JUDGE CLI FTON: Thank you. And which of your
orders is this?

THE WTNESS: Yes. 124. 1-2-4 is the Pacific
Nor t hwest order.

JUDGE CLI FTON: Thank you.

THE WTNESS: So in this particul ar order,
Section (e) would be as a result of the MREA, and this,
again, we're defining what pool plants are. Any

distributing plant, |ocated within the marketing area as
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descri bed on May 1, 2006, from which there is route

di sposition and/or transfers of packaged fluid mlk
products in any non-federally regul ated marketing area,
or areas, located within one or nore states that require
handlers to pay mnimumprices for raw mlk -- so we're
tal king about sales into a state that requires paynents
for mnimumprices for raw mlk -- provided that

25 percent or nore of the total quantity of fluid mlKk
products physically received at such plant. And there's

a parenthetical phrase that excludes concentrated mlk

for another -- from another plant by agreenent for other
than I. So, again, skipping over that parenthetical
phrase, which | don't -- in our case, | don't think is

going to hurt our discussion. Received to such plant --
so we've got 25 percent or nore of the total quantity of
fluid mlk products physically received at such plant is
di sposed of as route disposition and/or as transferred
in the formof packaged fluid mlk products to other
plants. So, again, the first demarcation line is -- is
at least 25 percent of the receipts of this plant using
Class |I. At least 25 percent of such routes disposition
and/ or transfers in aggregate or in any non-federally
regul ated market area, or areas, |ocated within one or
nore states that require handlers to pay m ni mum prices

for raw m | k.
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And then there's sonme excl usions there,
they're subject -- if the order -- if this plant is
al ready subject to sone state-operated order, that this
doesn't apply. |If they' re a producer-handler, it
doesn't apply. And if they're fully regul ated under
sone -- so that's the exclusions.

So, in essence, that -- that's the 25/25 rule
that is in many Federal orders to qualify pool
di stributing plants, is your operation at | east
25 percent Cass |, and of that Class |, is at |east
25 percent, in this case in the designated state.

Q So does that -- does that -- the MREA

presently operate in your order to inpact the regul ation
of plants located in one of your orders by selling nore

than 25 percent into the State of California?

A If -- if we had a plant that did, it would.

Q Right. And we'll just keep it hypothetical.
A Ri ght .

Q Now, in California, if a state -- if a Federa

mar keting order for the State of California were issued
as a result of this hearing, how would that change?

A That woul d be a Federal order so that -- if
that -- if a plant that currently is a pool plant in one
of nmy two orders --

Q Yes.
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A -- as a result of a paragraph we just went

t hrough - -

Q Yes.

A -- if California were a Federal order, well,
then that goes away because then they don't qual -- if
it'"s not sales into a state that has -- it's different

so it doesn't apply.

Q Ckay. And if hypothetically that plant had a
preponderance -- a plurality of its distributions in the
California -- State of California Federal M|k Marketing
Area as opposed to the area where it was physically
| ocated, it would be regul ated under the California
order?

A Like -- like any plant in any -- if they have
sales in the Federal order, that qualifies them under
mul ti ple Federal orders, they're going to be pooled
where they have the nost.

Q kay. So would that apply to plants |ocated
in, you know, in Arizona, for instance? |s that a yes?

A Yes, yes. OCh, I'msorry.

Q Thank you.

And Nevada?

A Oregon, Washington, any states that |

adm ni ster, yes.

Q Ckay. Let nme just ask a question or two on
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producer-handlers. Are the -- first of all, do you have
access to the -- the hearing notice? A copy of the
hearing notice as opposed to the CFR?

A Thank you. Assum ng we're |ooking for
Proposal 17?

Q This is Exhibit -- yeah, Proposal 1 of Exhibit
1, it's, you know, Section 10 on producer-handl ers.

A Ri ght .

Q Whi ch is page 47212 of the Federal Register
Can you just --

A Yes, | have it. Thanks. Sorry.

Q Ckay. Do you see the proposed
pr oducer - handl er provi sions there?

A Yes, | do.

Q Al right. Now, are they simlar or different
t han those that you described to Ms. Hancock which are
in Order 124 presently?

A Yes, they -- they are very simlar. They use
nor e broader | anguage but inply what 124 and 131 nake
nore specific.

Q Ckay. They do not have, for instance, the
detail ed cancellation and reapplication | anguage that's
in 124; is that correct?

A | don't see it.

Q Ckay. But otherwi se, to the best of your
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know edge, it would operate in essentially the sane
fashi on?
A Again, | -- you know, | just have to read it.

Since it's not order | anguage, not sonmething I'm-- you

know, had to adm nister, | hesitate to put a val ue
judgnent. |I'mnot trying to be uncooperati ve.

Q Are you famliar at all with the | anguage in
all -- in the other orders in the Federal order system

pr oducer - handl er | anguage?

A Ina--ina-- in a broad sense, yes, | am

Q kay. And generally are you -- would -- would
it be your understanding that the | anguage in Proposal 1
tracks that | anguage?

A | would say that that's -- if -- well, again,
I'"d have to read it and | ook at all the |anguage.
woul d say this, that to ny know edge, other than O der
124 and 131, | think the rest of the producer-handl er
definitions in the rest of the orders are fairly
simlar, I -- | believe.

Q Yeah. Okay. How long has the current

| anguage on producer-handlers been in -- in the orders
that -- 124 and 131 which you adm ni ster?
A | think 2004. It should have a designation in
her e.
Q vell --
470
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A | believe 2004.

Q Roughl y?

A Around 2004, as | recall.

Q And were they -- was that a --
A O 2006, maybe.

Q kay. What were the provisions,
pr oducer - handl er provisions prior to that tine?

A | believe in the Pacific Northwest, they were
pretty much the sane. They -- | don't think there was
much change at all between what they were under the
Paci fic Northwest prior, except for the three-mllion
pound. The preanble is what -- I'msorry if |

m sunder stood. Yeah. The preanble of the

three mllion pounds, that is a significant change.
Q In other words, there was no limt prior to --
A That's correct.
Q -- on the -- on the volune of sales that --

t hat producer-handl ers could have prior to those
anmendnments, correct?

A That is correct.

Q Ckay. And were there in fact
producer - handl ers that had sal es route dispositions
substantially in excess or in excess of
three mllion pounds at the tine, at the tine the

regul ati ons were changed?
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A |, again, not trying to be uncooperative, but
there is any -- a hearing record for that that |I'msure

woul d be noticed that would answer all that.

Q Well, let ne ask it this way since you were
i nvolved in adm nistration of the order: Wre -- did
the status of -- of a nunmber of entities under the

Paci fic Northwest order, the regul atory status change
after the producer-handler regulation was adopted with
the three-mllion-pound cap?

A Yes.

Q (kay. Are there -- are there any of those
producer-handl ers that participated in that hearing in
opposition to the changes that have remai ned
producer -handler in the Pacific Northwest?

A You know, | -- again, | nean, you think --
it's not that |ong ago, but |I'd have to go back and | ook

at who actually testified.

A Sol -- off the top of ny head, | couldn't
hypot hesi s an answer.
Q Is the producer-handler list in -- in your two

orders published on your website?

A Yes, sir.
Q kay.
A Yes, you would go back and | ook, you could
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| ook at producer-handlers prior to the change in the

order, afterwards, yes. And, I'msorry, off the top

of

my head |"'mnot -- | would hate to say sonebody's nane

that didn't.

Q Right. Gkay. The -- the producer-handler
here's what | want to get at: California requires
fortification, has solids standards in its fluid ml
products which are higher than other states. You're
famliar with that generally?

A Yes.

Q Ckay. So if we have an order covering the
State of California and a producer-handler with
operations under -- with route sal es under
three mllion, a qualified producer-handler, uses --
brings in condensed mlk or uses powdered mlk to
fortify its Class 1 products in order to neet the
California standards, under the | anguage as it's
presently constituted in the Federal orders as you
understand it, would -- would its exenpt status be
affected or inpaired?

A No, | believe we went through that earlier
the testinony that it cannot reconstitute; however,
can add, increase the solids |evel.

Q So if you bring in condensed to, you know,

i ncrease the solids, does that anobunt to reconstitut
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A No.

Q If we use nonfat dry mlk to add solids, does
t hat anount to reconstituting?

A No. If you're adding water to nonfat dry
mlk, that's reconstituting. |If you' re just adding
solids to mlk, you're just increasing the solids |evel.

Q Ckay. Wuld there be -- under the present
| anguage, would there be any -- you know, any limt to
t he poundage of solids in either condensed or nonfat
that woul d i npact the qualification as producer-handlers
if it was just being used for fortification?

A In 124 and 131, there is no -- the order has
no | anguage alluding to any type of limt on the anopunt
of fortification.

Q So if they qualified in every other way and
were fortified to neet the standards, their status would
not be i npacted?

A | wouldn't want to say the standards. Any
type of fortification does not disqualify themfor
what ever reason they're doing that.

Q Thank you, M. Wse. | don't think |I have any
ot her questions at this tine.

| would like to request official notice be
taken of the handler lists for Orders 124 and 131,

partially regul ated handler lists, in fact, all handl er
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lists for those -- for those orders for, you know, 2014

to date.

JUDGE CLIFTON:. Of -- all right. Let's talk
about this for a mnute. | don't |ove taking official
noti ce of websites because they change. |In the past

what |'ve required is a hard copy to be nade part of the
record so that we all know what it was that we took
official notice of. That's sonetines problematic. So |
want you gentlenmen to think about how to handle ny
concerns that in the hearing clerk record there be a
hard copy of any anything we took official notice of.

We can take official notice in general of
various websites that provides statistical infornmation,
and the problemis they're not static.

MR. BESHORE: | appreciate that, Your Honor's
concern very nuch, and | have no problemwth, | mean
wth providing for the record the copied hard copi es of

lists that | can currently access. Wether the

historical lists are -- are available, any historica
lists that mght -- we mght be interested in are
avai |l abl e presently, I'mnot sure.

MR. ENGL.I SH: Chip Engli sh.
| have sort of a suggestion to naybe nake
things easier as we go forward, and |'d suggest that if

each of us keep a list, running list of things that we
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have or are going to ask official notice, that rather
than putting things in seriatim-- two today, one
tormorrow, six next week -- that we put in a package of
official notice docunents, maybe at the very end of the
hearing, just as a thought of how we do it.

JUDGE CLIFTON: Now, | -- | like that
M. Beshore brought it up the m nute he thought of it.
I think you should continue to do that, and a listing at
the end woul d be extrenely hel pful.

MR. BESHORE: Fi ne.

MR. ENGLI SH: Doesn't prevent sonebody from
doing it in seriatim but it strikes nme is that for ny
conveni ence purposes putting it into one booklet of al

docunents that we've taken official notice of would nake

sense.
MR. BESHORE: Yeah, and while M. Wse is

still here, if there are any -- if we can't access and

get -- find hard copies ourselves of things we list from

your office that we want to nake notices of, would you
be prepared to --
THE W TNESS: Oh, sure.
MR. BESHORE: -- provide them
THE WTNESS: Sure. W' Il do the best we can
MR. BESHORE: Thank you.
JUDGE CLIFTON: M. Wse, do you need a little
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break or are you ready for the next questioner?

THE WTNESS: Well, | guess | would say yes
and yes. |I'm-- |I'mready to keep going, unless
everybody el se wants a break, | want to keep goi ng.

|l eave it to the discretion of sone of the other people.

JUDGE CLI FTON:  You know, if -- if we did take
a short break, it wuld allow you and ne, M. Wse, to
work with the court reporter on sonme of these citations.
For exanmple, | know those of you who use these nunbers
all the tinme take shortcuts, so when you say, for
exanpl e, 1076, that could be witten 1000. 76.

THE W TNESS: Which woul d be the correct way
to do it.

JUDGE CLIFTON: But it wouldn't have sounded
i ke that --

THE WTNESS: That's correct.

JUDGE CLIFTON: -- when you said it. And so
why don't we take a break, you and I will work with the
court reporter on those technical things.

THE W TNESS: Ckay.

JUDGE CLIFTON: And -- and then you'll stil
get a break before we start.

THE WTNESS: As long as | don't get left out,
["'min.

JUDGE CLIFTON: Al right. So let's see. Wy
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don't we cone back and ready to go at 10: 25.

(Wher eupon a break was taken.)

JUDGE CLIFTON: This record resunes at 10: 32.
| spent a little bit of tine wth M. Wse and the court
reporter, and | just wanted to nake a record. The court
reporter was able to capture the sound of his voice,
even though he spoke very quickly on sonme phrases and
sone section nunbers, but for the purpose of those
peopl e who want to find these various sections of the
Federal regulations that were cited, | wanted to talk
about how they're designated so that it m ght be easier
for you if you are, for exanple, using a search engi ne
such as Google and you just want to put in the section
numnber .

Any and all of these things are in the Title 7
of the Code of Federal Regulation. But, for exanple,
when M. Beshore began asking M. Wse sone questions,
and he referred, for exanple, to 76. How you woul d | ook
for that is 1000.76, and that's because that Section 76
is applicable to all Federal orders, so it's in the
1-0-0-0 portion.

But then when M. Beshore was tal ki ng about
Section 60, that's found in the individual orders rather
than in the portion of the regulations that apply to

all, and so you would -- you would | ook for that, for
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exanple, in Section 1124.60 or 1131. 60.

Now, | wrote down sonething that I'mgoing to

need M. Beshore's help to find what | neant. |
erroneously wote down sonething that doesn't exist
my notes. | wote down 1051.76, so | got it wong,
I don't know what | should have witten.

MR BESHORE: 1151. 1051.

JUDGE CLIFTON: | did wite 1051. Is --

t here one?

in

but

S

MR BESHORE: It's the -- it's the proposed

order in the notice of hearing.

JUDGE CLI FTON: Oh, oh, oh, oh. O course.

O course. Thank you so nmuch. So -- all right. So I'm

glad that what | wote was correct, | just didn't know

where to find it. So because it is not a Federal

regulation but it is a proposed Federal regul ation,

you

probably need instead the Federal Register citation. So

for the Federal Register citation, you could | ook f

or

Federal Register, Volunme 80, Nunber 151, or you could

| ook Federal Register, August 6, 2015. You could
Federal Register 7 CFR Part 1051. Those would be t

pl aces you would find it if you do not have a copy

ook
he

of

Exhibit 1. Al right. WlIl, that solves ny problem

Earlier before M. Beshore began to ask

questions, there was a reference to Section 1076, which
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really is, as | think | already indicated before we took

t he break, 1000. 76.

And where you find the county which tells you
how to nake a cal cul ation, you're |ooking in 1000. 52.

And | think -- | think that's got it.

The -- the indication that you would | ook for
page 47212 of the Federal Regulations is correct. That
particul ar notice in the Federal Register actually

begins with 47210. So sonetinmes when you're trying to

find a proposed rule in the Federal Register, having the

first page nunber helps you find it nore quickly, 47210.

So, counsel, as we continue to question these

w tnesses, if you'll be mndful there's sone people on

audio feed and there will be sone people review ng the

record nonths from now who may not know precisely where

to | ook, so please help us |lead a road map.

Al right. Back to M. Wse. Wuld the next
guesti oner cone forward.
CROSS- EXAM NATI ON
BY MR ENGLI SH:
Q Good nmorning. Chip English.
A Good nmorning, M. English.

Q And actually as | begin, Your Honor, | think

this is nore of a clarification than anything el se, but

let's -- you're right that there is a 1000.76, but it
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only applies to an individual order such as 1124. |If
you | ook at Section 1124.76, there really is a 1124.76,
but it points back to, it says "see Section 1000.76,"
and incorporates it by reference. Part 1000 was adopt ed
as part of the Federal Order Reformas sort of an
adm ni strati ve conveni ence so we didn't have all these
books that we used to have, four or five books, and now
we have one thinner book.
Al t hough | woul d point out we've |ost part
900, you see it in the front, and it was very useful,
so -- so we all have to go buy part 900 even though it's
only a couple of pages, but -- so | just want to be
clear there actually is a Section 1124.76, and there's a
Section 1131.76.
So, M. Wse, we're going to have to be very

careful because we both have a tendency to speak too
qui ckly, and you now have a --

A | have two.

Q So another thing I1'd like to do at the nonent,
Your Honor, is start where M. Beshore ended, and that
is as to his official notice request going back to pl ant
lists for Oder 124 and Order 131, which is 1124 and
1131, 1'd actually like that to go back to 2005 because

it takes us before 2006 changes, and therefore we'll be
able to | ook at what happened, and we'll have to argue
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about what that neant, but | think that one can | ook
t he nont hs before the inplenentation of the MREA and
then the regulation thereafter, or actually the
regulation first, and then the MREA, correct, M. W

A Yes.

Q They follow cl ose on each other, correct?

A You woul d be able to -- there would be
continuous trail of the listing of the plants.

Q Thank you.

A And sone may have appeared before or after
t hey made any changes.

Q So let nme start with .76, sorry, 1000. 76,

at

se?

or

1124.76, 1131.76, and your discussion that you had with

M. Beshore with respect to paragraph (c).

As a result of how paragraph (c) is witte
the -- as opposed to what you do for a plant |ocated
a -- anon-- a partially regulated plant not | ocate

California or location like California that has m ni

n,
in
din

mm

price regul ati ons and nmarketw de pooling, if there are

any others, for those entities outside of California,

you actually for purposes of paragraph (b), the Wch

ita

Option, wll look at what is actually paid for the mlKk,

correct?
A Yes. The -- the Order requires us to | ook

t he gross paynents that were nmade for mlk that woul

482

at

d

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME llI

Court Reporters




(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

have been producer mlk had the plant been fully
regul at ed.

Q And unli ke that provision with respect to
plants that are located in California and perhaps
el sewhere that qualify under paragraph (c), if they
becone partially regul ated under paragraph (c), you
don't |l ook at the actual paynent, you literally | ook at
California Departnment of Food and Agricul ture regul at ed
price, correct?

A Yes.

Q So the actual price paid if there were
premiuns paid for a plant in California partially
regul ated are not considered in paragraph (c), correct?

A Yes, correct, we |look at the applicable state
price versus Federal order Class | price.

Q So if a plant has been obligated to nake a
paynent into, say, Order 1131 for a particular nonth
under paragraph (c), that doesn't nean that its price
that it paid for the mlk was | ess than the order val ue,
you just don't know?

A. It's not gernane.

Q So | want to nove away from paragraph 1000. 76,
1124. 76, 1131.76, and turn instead to 1124.10 and 11 --
["msorry, 1131.10, which are the producer-handl er

provi sions for your orders, correct?
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Yes.
Q And you had sone discussion with M. Beshore
about what the Cooperative Proposal |ooked at -- I|ike.

Are you at least famliar with the Dairy Institute of
California's Proposal ? Have you | ooked at that

proposal, which appears | believe on page 47221 of

Exhi bit 1?
A | have -- I'm you know, not over -- overly
famliar with it. | wll say clearly it contains nore

par agraphs than the Cooperative Proposal.

Q Whet her you | ooked at it word for word, it
| ooks nore simlar to your orders than, say, the other
orders, correct?

A It appears to.

Q Now, | eaving aside the three-mllion-pound
I ssue that we've discussed, or that you've discussed
W th M. Beshore, those other provisions that exist in
Orders 1121 and 1131 regarding, you know, proof of
ownershi p and the cancellation and all of that, those
came about as a result of a series of hearings in the
past based upon facts that were put into evidence |ike
this hearing, correct?

A That's how all -- all order |anguage cones,
that's correct.

Q And you' ve been around since 1985, correct?
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A ' 81.

"81. And as to at |east the Arizona O der
where you've had that involvenent, these provisions were
adopt ed because over tine there was a perceived issue
Wth respect to how facilities out West, at |east, mght
nmove m | k around, and going back to Ms. Hancock's sort
of comment, sort of try to evade the requirenents; is

that correct?

A They were the result of a hearing as you said
earlier. 1'mnot trying to be evasive.
Q But you are aware that there were issues

wthin those orders that were raised with respect to how
m |k was being dealt with by producer-handl ers that
resulted in those changes?

A Yes, and those -- and those issues would have
been detailed in the -- in the decision and the record,
hearing record.

Q So | can go take official notice of that if I
want to.

Wthin these provisions in Orders 124 and 131,
are there any limtations on producer-handl er status
wth respect to an entity that is vertically integrated
that includes sonme formof retail operation where the
retail operation can then receive a supply from anot her

entity?
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A 124 and 131 would prohibit that. O do
prohi bit that.

Q Do prohibit that.

And | was trying to foll ow, but maybe I m ssed
it wwth M. Beshore, and maybe |I'm just going to ask the
question a different way. W know that there were
producer - handl ers under your Orders 1131 and 1124 prior
to the spring of 2006 that -- that qualified for the
exenption of producer-handler, and that if we go | ook at
the list, they didn't qualify for the exenption after
that, correct?

A There are -- our -- our handler plant Iist
nmont hl y woul d show any appropriate changes in handl ers'’
regul atory status.

JUDGE CLIFTON:. M. English, the -- the
nunbers that you just said, you just neant the two
orders with which this witness is famliar because he
adm ni sters then?

MR. ENGLISH That's -- that's correct.

JUDGE CLIFTON:  All right.

MR, ENGLISH Yes. And -- and -- and al so
because the changes that occurred in 2006 only occurred
in those orders.

BY MR ENGLI SH:

Q Are there, either in the Pacific Northwest or
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the Arizona Order, the Orders that you deal with, pool
distributing plants, fully regul ated pool distributing
pl ants for which a portion of their mlk is treated as
either partially regulated or is not regul ated?

A Vell, certainly not partially regul ated, |
mean, if you're a fully regul ated pool distributing
pl ant, but they -- there could be, obviously, mlk from
a farmthat they receive fromfarns that don't qualify
as producers, you know, so to that extent, there's mlk
that may not be priced because it doesn't qualify to be
producer mlk, if I understand your question correctly.

Q | think you understood nmy question correctly,
but if -- let's just now get down to the weeds. |If --
if such a plant receives mlk that is not producer mlKk,
woul d that be allocated differently --

A Yes.

Q -- for purposes -- it would -- it would

basically be treated as other source m |l k?

A That's correct.
Q And how i s other source mlk treated?
A. It's down all ocat ed. Down all ocated neans it

is allocated to the | owest use first, Cass |V, and then
Class Ill, then dass Il, then Cass |I.
Q Wul d the plant nonethel ess have to account to

t he pool for the total value of mlk, whatever it paid
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that producer that is not a producer in the Federal
order?

A Under a plant's Report of Receipts and
Uilization, they report all the mlk that they're
responsi ble for and how they used it, regardless of its
stat us.

Q And so that woul d nonet hel ess inpact the
regulated price it has to pay, correct?

A It would -- it would inpact the allocation
process, which would result in their obligation.

Q So it's not that they have no obligation on

that mlk, it's you don't trace back to what they paid

for that mlk to that -- that producer?

A That's correct.

Q | have no further questions. And thank you
very nuch.

JUDGE CLI FTON: Wo woul d ask next?
CROSS- EXAM NATI ON
BY MR VETNE:
Q John Vetne appearing as a representative of

H | mar Cheese Conpany.

For convenience, 1'll just follow up on the
| ast question asked. You used the term down all ocated
and you described that as allocated first to dass 1V,

then to Ill, then to Il, then I. Is it correct that in
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that process, the Market Administrators inpute to that
receipt of mlk the | owest possible value under their
classification system before accounting for producer
mlKk?

A The purpose of the allocation process in
regard to other source mlk is to not give it a higher
val ue priority.

Q Right. So when it's allocated to Cass |V, it
inputes a lower value to that -- that mlk, which would
the result be that the producer mlk gets slightly
hi gher plant bl end than ot herwi se would be the case?

A The nore other source mlk that's allocated to
| ower cl asses, then yes, there's no producer mlk
avail able to be allocated to those | ower classes, so
therefore it is allocated to the higher classes.

Q And -- and by allocating producer mlk to the
hi gher cl asses, the obligation for which the handl er
must account to the pool is higher?

A Dependi ng on the price relationships. | nean,

there's been rare occasi ons when a cl ass --

Q In ordinary circunstances it would be higher
correct?

A That's correct.

Q And so if -- if -- if a handler receives other

source mlk froma farm farmmlk that's allo --
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that's -- qualifies as other source and pays, say, a
Class | or a blend price for it, your system would not
follow the price paid but would -- would rather credit
that handler with a value that it mght -- mght be

| oner than actually paid for that m|lk?

A W would -- yeah, the -- the regulatory
| anguage woul d not concern itself with what handl ers pay
for mlk that does not qualify as producer mlk. And as
we said earlier, it would be allocated to whatever use
the all ocation process cane, so whatever it would work
out, allocation process worked out.

Q Just in the general schene of things, is it
correct that there are two places in your audit and pool
obligation determ nation process in which you | ook at
total paynments to producers by a handler? One is a
fully regul ated plant that has an obligation to account
for mlk, you look at the total anobunt paid to make sure
that it's at |east blend price, correct?

A Yes.

Q And the other instance is when you have a
partially regul ated plant qualifying under Section (b),
the Wchita Plan, and you look at -- simlar and

identically look at the total obligations paid to

producers to make sure that it's at |least -- at |east
the mnimum-- well, mninmum plant bl end, the aggregate
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of class price obligations had it been fully regul at ed?

A l"m-- your first exanple, in the regul ated
environnent, we're just guaranteeing that the m nimum
price was paid. Anything over and above that, we're not
concerned with. And, again, 1000.76 we're | ooking at
the gross paynments that woul d have been -- excuse ne,
that were made for mlk that woul d have been producer
m | k had the plant been fully regul at ed.

Q | wanted to go back to sone terns used and
protocols used by your office for those terns on -- for
the Section 10 di scussion on producer-handlers mlKk.

One of the terns you used was "route distribution.”™ 1In
general, route distribution of a producer-handl er can't
exceed three mllion pounds. Route dispositionis a
word used under Section 7(a) and 7(b) for qualifying
pool plants also. It's -- it's aterm--

Let me ask you this: Does route disposition
nmean the sane thing wherever it's used inthe -- in the
set of Federal Regul ations?

A Rout e disposition is also defined in 1000. 3,
and that reads, "Route disposition neans a delivery to a
retail or whol esale outlet,” parenthetical phrase,
"except a plant, either" -- end of parenthetical phrase,
"either directly or through any distribution facility,"”

par ent heti cal phrase, "including disposition froma
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pl ant store, vendor, or vending machine, and that of a
fluid mlk product in consuner-type packages or
di spenser units classified as Cass |."

So that would be how route disposition is
defined in every Federal order, so any section of any
Federal order that refers to route disposition, that's
what it's tal king about.

Q It incorporates that, okay.

In determining what is route disposition, if

mlk is delivered to a store, has a |leak, is bad for

sonme reason, is returned to the seller, howis that

treated?

A Rout e di spositions are sales | ess returns.

Q kay. A sale in June, areturnin July is
treated as -- howis that all ocated?

A No, it -- the sale less returns would have to

be in the current nonth.

Q So -- okay. So if | have June sales, | -- a
client gets to subtract the returns of route disposition
for May if they happen to cone back to the plant in
June?

A No. No, if -- if you -- on June 1, you
package m | k through June 30, and in between that tine
of 1 through 30, if mlIk was returned to the plant, you

know, and -- and -- and so usually it's dunped when it's
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returned to the plant, then route disposition would be

sales net returns, but we get to June, June 1. Wat

cones back in June that was bottled in May is -- is a
receipt, it's not -- it would not be -- it would not
i nfluence -- we would not go back and reduce May's for

mlk received in June, and we woul d not reduce June's

for mlk that was packaged in May. But assunming we're

not -- we're not tal king about inventory.

Q No, we're just tal king about returns.

A Ri ght .

Q So is there areturn that's -- |I'm confused.
Is a return that slips through the crack, if -- if

packaged mlk is delivered on May 30 but returned to the
plant on June 5, is that ineligible to be deducted from
ei ther May or June's route disposition?

A You know, it's not sonething that | deal wth
every day. | would say no, but | probably would have to
| ook at our internal audit guidelines. But, again, each
month stands on its own, so | don't see how a return
fromJune for mlk that was processed in May coul d have
effect on June's route disposition.

Q You referred to internal audit guidelines.

Is -- is that a docunent that directs you for uniform
policy in how the order is adm nistered, for exanple,

route disposition so it nmeans the sane?
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A Not -- not uniformpolicy. W all have our
own -- ny understandi ng, you know, we have our
procedures that we want to follow, so it's an interna
docunent outlining our own internal procedures.

Q Created -- created by those -- the Regi ona
Mar ket Administrator's O fice?

A It's an internal docunent.

Q But is it created by your office or created by
Dai ry Programnms in Washi ngton?

A No. M office.

Q s there a simlar guideline created by the
Dairy Prograns in Washi ngton?

A | don't know. Not that |I'm aware of.

Q Ckay. So, again, to determine eligibility
focusi ng on producer-handler, if the producer-handl er
packages products, 301 mllion pounds of fluid mlk
products in a nonth and | eaves one mllionin -- inits
pl ant on the shelves as inventory for the next nonth,
that's not counted in a way so as to disqualify the
plant for the current nonth; is that correct?

A For 124 and -- and 131, again, the -- the
I ntroductory paragraph, fromwhich there is route
di sposition in the narketing area and -- excuse ne, no
"and" -- fromwhich total route disposition and packaged

sales of fluid mlk products to other plants during the
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nont h does not exceed three mllion.
Q Ckay. So | get it. The answer to the

question, if it doesn't neet the definition of route
di sposition.

Is there any -- for -- for fully regul ated
pl ants, there's a audited and regul ated shrinkage if a
fluid mlk processing plant has actual shrinkage, |oss,
pi pes, whatever, of a half percent, they -- they get to
all ocate that volune to a |lower class, it's not charged
as Cass |I. |If they exceed two percent they only get to

all ocate two percent to that | ower class; is that

correct?
A Yes.
Q Is there a simlar rule of thunb that your

of fice applies to producer-handl ers?

A No.

Q For that -- that three-mllion-pound limt,
assune with me that a producer-handl er manages to
produce exactly three mllion pounds and -- and
processes, packages, and distributes that
three mllion pounds, but adds to it condensed mlk to
nmeet California standards so that the packaged vol une
exceeds three mllion pounds even though the farm
production did not, would that plant be disqualified?

A | would tell you this, that |I've never had
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that situation occur that |I've had to adm nister, so |I'd
have to deal with that when it cane up, |'ve never had
to deal wth that.

Q Nevert hel ess, you'd | ook at vol une
distributed, it's the volune in the package that you're
| ooki ng at, not volune that cones fromthe farn?

A It's volunme wei ght conversion factors based on
t he packaged products.

Q One of the inportant criteria to nmaintain
producer - handl er status is that no portion of the mlKk
produced on the producer-handler's farmwould qualify as
producer mlk if sent el sewhere; is that correct?

A You cannot be a producer and a
producer - handl er fromthe sanme farm

Q Soif -- if -- if the producer-handler's plant
couldn't process all the mlk and takes it fromthe farm
and it sends it to a distributing plant, bingo, that --
that's it, that producer qualifies as a -- that
gualifies as a producer receiver at that distributing
pl ant ?

A No, if the producer-handler qualifies as a
pr oducer - handl er - -

Q Yes.

A --and if he -- if there's mlk that that

producer - handl er delivers to a fully regul ated pool
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distributing plant, that is other source mlk that is
now al | ocat ed.

Q | see. Is there limts on how nuch of that
ot her source mlk my be sent to a fully regul ated
pl ant ?

A Not as long as all the requirenents to
mai ntai n producer-handl er status are bei ng net.

Q Ckay. So a producer nay bal ance his mlKk
supplied by sending mlk directly fromthe farmto any
pl ant, pool plant or nonpool plant, and that does not
cause a | oss of exenption?

A That in and of itself, no.

Q Section 76(c), state -- state pricing in
pooling system plants. Are there any or have there been
any plants that have been fallen -- that have fallen
under that section because of association with a Mntana

m | k pool ?

A Are you asking ne if Montana has a --

Yes.
A -- state classification?
Q Yes.
A Yes, they do.
Q Ckay. And they have state pooling?
A Yes. California, Montana, to ny know edge,

are the -- the only two states in an order.
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You're not aware of one in Western New Yor k?
No, |'m not.
Ckay.

' mnot aware of nmuch west of the M ssissippi.

o >» O >» O

That's a long way. |It's close to ne.
Have any plants fallen under this 76(c)
section because of association with Montana versus
Cal i fornia?

A If the -- the Section 76(c) is not specific by
state, so any state that neets the criteria enunerated
in 76 would -- this is the only option those plants
woul d have.

Q | think -- | think we had earlier discussion
that if on the partially regulated |ist you see a plant
| ocated in California, we can assune it's a 76(c) plant.
Have there been instances where there are plants on the
76(c) list fromwhich we may nake a sim |l ar assunption
for Montana?

A Again, since we in our question -- Qand A
here determ ned that Mntana does have a systemt hat
qual i fies pursuant to 76.

Q In discussion with M. Beshore, you had sone
di al ogue on Market Adm nistrators', that's S apostrophe,
application of pooling preclusions to a plant that has

different regions and nultiple markets and plurality in
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one. Do you recall that?

A. Yes.
Q And I -- | have witten here wwth ny own
quotes around it, like any Federal order, they would be

pool ed where they have the nost sales. Do you recal
that --

A Yes.

Q -- question and answer?

It's true, though, is it not, that there are
sone plants to which that does not apply, plants
regardl ess of where they have the nost sales that are
for sone reason |l ocked into the market in which they're
| ocat ed?

A That is correct.
Q kay. And that woul d be Section 7(b) plants,

extended shelf |ife plants as one exanple, there may be

ot hers?
A You -- you are correct.
Q And for that matter, in the -- in the orders

in which -- that you administer, that's -- that's
uni form | anguage for 76(a) and 76(b), it's fairly
consistent fromorder to order?

A Yes, that's ny understandi ng.

Q And -- and such a |ocked-in plant actually can

be | ocked into an order in which it has the | east anount
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of its sales?

A Yeah, as you point out right, it is regul ated
in the order it is geographically located in.

Q And that's only if -- so if you |look at the
geogr aphi ¢ boundaries of a marketing area, not order in
which it's located, it's an area in which it's | ocated,;

is that correct?

A It's the marketing area --

Q Ri ght .

A -- as is defined under the order.

Q kay. So if -- if an ESL plant, say, is

| ocated in the donut hole in M ssissippi, that's not
part of the Central Marketing Order, that -- that plant
isn't captured under that marketing provision?

A Again, if it's not located in the marketing
area as defined in the order, it's not subject to that
pr ovi si on.

Q And then it could qualify as the partially
regul ated pl ant under 76(b) anyway?

A It would be subject to any ot her applicable
definition, yes.

Q That's it. Thank you

JUDGE CLI FTON:  Who now has questions for M.
W se?

M . Beshore.
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CROSS- EXAM NATI ON
BY MR BESHORE:
Q Marvi n Beshore.

One point | forgot to pick up on with respect
to Section 1000.76. 1In -- in that section under part
(b) -- I'msorry, part (a), (a)(2) in particular,
there's reference to use of the producer price
differential in determ ning a handler's obligation,
partially regul ated handl er's operation, you see that?
Ckay. Can you just for foundation purposes tell us how
that -- how that works and what goes into the equation
t here?

A They are both, (2) and (3), as you -- as --

wel |, some of our orders price mlk based on just skim
and fat, and sone price on conponents, nonfat -- excuse
me, other solids, protein, and butterfat, so -- and

that's known as Miultiple Conmponent Pricing. So for
orders with Multiple Conponent Pricing, conpute a O ass

| differential price by subtracting Class Ill price from
the current nonth's Class | price. Miltiply the
remai ni ng pounds -- excuse ne, nultiply the pounds

remai ning after the conputation in paragraph (a)(1)(i),
whi ch is where they narrow down exactly what it is, how
many pounds we are pricing of this section, by the

amount by which the Cass | differential price exceeds
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the producer price differential. And that if you go on

tolll, we talk about doing -- howthe Cass | price

exceeds the uniformprice, and so what we' re doi ng under

(2) under Multiple Conponent Orders is getting the s
playing field of diff -- in essence, the difference
between | and bl end.

Q Ckay. Now, the use of the producer price

ane

differential in -- in part (a)(2) of Section 76 requires

you to have a -- a value fromthe order to use; is t

fair?

hat

A The producer price differential is cal cul ated,

that's right.

Q Ckay. So here's ny question. In our -- |
our proposed order, that is Proposal 1, the
Cooperatives' proposed order, we calculate the

regul ati ons proposed there, the producer price

n

differential value to be cal cul ated, but -- and -- and

announced, but not actually used in paying producers
because we have a different fornmula for allocating t
value to the m |k conponents. Okay?

A Ckay.

hat

Q So if the | anguage of an order provides for

the cal culation for producer price differenti al

regardl ess of whether it's actually used in the

obligation to producers, would that allow you -- would
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that language if it's in the order allow you to
adm ni ster part 1000.76 as witten?

A. | don't know because it's not witten to

handl e t hat. It was witten for the world that we're

living in now, that the producer price differential

cal cul ated under the orders as now, so | really don

know.

S

t

Q Ckay. Well, assumng -- but it -- it requires

a value, and it doesn't -- the | anguage as you' ve

described it | think requires that -- that you use a

val ue t here?
A. Yes.

Q Ckay. So presunably if there was a val ue

stated in the order, you could apply it in that way?

A You're -- again, you're trying to get, you

know, a handler's cost of mlk versus what their
obligation to the pool is, and -- you know, and so

however that would work out would be how -- |'m not

again, I'mtrying not to be evasive, but | can't really

answer that specifically, | can only address what this

IS witten to do --
Q Ckay.
A -- which is trying to equate a difference

between |I and blend that we do in skimweight.

Q And the producer price differential is the
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proxy for that?

Yes.

Ckay. Thank you.

JUDGE CLIFTON:. M. Wse, you're -- you're an
extraordi nary witness and extraordinarily hel pful.

You' ve used the phrase "difference between |
and bl end" a couple tines, and in the transcript that's
how it wll ook, "the difference between | and bl end."
By "I," do you nean Class | mlk prices?

THE WTNESS: Yes, and | apol ogi ze. \Wen
say "I and blend,"” the | is the Cass | price applicable
to that calculation. And when | say "blend," that neans
the uniform price.

JUDGE CLI FTON: Thank you. That part | did
under st and.

Wio wll next question M. Wse?

M. Wse, how many days do you expect to be

her e?

THE WTNESS: |'m | eaving tonorrow.

JUDGE CLI FTON:  You're |eaving tonorrow?

THE WTNESS: Certainly if -- if ny boss tells
me to be available any other tine, I will do -- she says
junmp, | says how high, so in all seriousness, if |I'm
required to be here again, |1'll be here again.

JUDGE CLI FTON: Thank you so nmuch. For now
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you may step down.

THE W TNESS: Thank you. Thank you

JUDGE CLIFTON: | -- | really hate to let him
step down now that we've got himtrained to speak
sl ow y.

| think this would be a good tine to do those
things that | like to do at the begi nning of each day,
begi nning with having the various participants introduce
thenselves. 1'd |ike to start with those people who are
USDA enpl oyees, beginning first with those fromthe
Agricultural Marketing Service followed by those from
the Ofice of the General Counsel. As |'ve indicated,
I'ma USDA enpl oyee, and now I'd |like to have the rest
of you identify yourselves, please.

| realize that sone of you who were here

earlier aren't in the roomright now That's -- that's
fine. W'Il just go forward with whoever is in the room
ri ght now.

M5. TAYLOR M nane is Erin Taylor. E-R1-N
T-A-Y-L-OR Agricultural Mrketing Service Dairy
Program

M5. WARREN: Lorie, L-ORI-E VWarren,
WA-R R E-N. Chief of the Market Information Branch for
AVS, USDA AMS Dairy Program

MR POLLOCK: WIlliam WI-L-L-1-A-M
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Pol |l ock, P-OL-L-OC K. Agricultural Econom st Federal
Order 33 on detail for Dairy Program

MS. ELLIOIT: Panela Elliott. P-A-ME-L-A
E-L-L-1-OT-T. Product Marketing Specialist USDA ANVS
Dai ry Program

M5. MAY: Laurel May. L-A-UREL. MAY.
I'"ma Senior Marketing Specialist Rule Witer with the
Order Fornmulation Division in AVS Dairy Program

MR, HUNTER: Cary Hunter. CA-RY.
HUNT-E-R  Southwest M Ik Market Adm ni strator O der
126. |1'mhere for support staff.

MR CARMAN:. difford Carman. CA-R MA-N
' m Assistant to the Deputy Adm nistrator for Dairy
Pr ogr ans.

M5. RAGHUNATHAN: Ut hra Raghunat han.
UT-HRA RAGHUNAT-HAN Agricultural
Econom st for USDA AMS Dairy Program

M5. FRISIUS: Meredith, ME-R E-D-1-T-H.
Frisius, F-R-1-S-1-US. Dairy Product Marketing
Speci alist for Dairy Prograns.

MR, MYKRANTZ: John Mykrantz. J-OH N
MY-K-RA-NT-Z. |I'man Agricultural Econom st wth the
Paci fic Northeast and Arizona Order -- Orders on detail
with Dairy Prograns.

MR. SCHAEFER:. Henry Schaefer. HE-NRY.
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SSCGCHAEFER Econonmst for the Upper Mdwest M1k
Mar keting Order, Federal Order Nunber 30, on detail wth
AVS Dairy Prograrns.

MR. CRYAN. (Good norning. M nane is Roger
Ctyan. ROGE-R GCRY-A-N |'"ma Supervisor
Agricul tural Econom st in Washington, and |I'mhere to
support the data and Econom c | npact Anal ysis.

M5. COALE: Dana Coale. D A-N-A Coale,
C-OAL-E Deputy Adm nistrator USDA AMS Dairy Program

M5. BECKER: Lauren Becker. L-A-U R E-N
B-E-CK-E-R Ofice of the General Counsel.

MR HLL: Brian HIlI. BRI-AN HI-L-L.
Al so attorney with the Ofice of General Counsel.

JUDGE CLI FTON: Thank you.

And now | 'd like al so those participants
begi nning with those who submtted witten proposals to
the USDA for this hearing. Please you and your team

MR. BESHORE: Marvin Beshore. MA-RV-1-N
B-E-SS-HORE  Representing the proponents of Proposa
1, California Diaries, Inc., Land O Lakes, Inc., and
Dairy Farnmers of America, I|nc.

MR. VLAHOS: John Ml ahos. J-OH N
V-L-A-HOS. O Hanson Bridgett. HA NS ON
B-R1-DGE-T-T. San Francisco. Co-counsel for the

proponents of Proposal Nunber One.
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M5. THOWPSON: Good norning. |'m Megan A iver
Thonmpson. Megan is ME-GA-N. |I'malso an attorney
wth the Law Firm of Hanson Bridgett in San Franci sco

and co-counsel for the proponents of Proposal Number

One.

MR, VWEGNER: |'m Thonas Wegner. T-H O MA-S.
Wegner, WE-GNE-R |I'ma Dairy Econom st with Land
O Lakes.

MR ERBA: M nane is Eric Erba. E-RI-C
E-R-B-A. 1'ma Senior Vice-President and Chief Strategy

Oficer of California Dairies, Inc.

MR, HOLLON: Elvin Hollon. E-L-V-1-N.
HOL-L-ON Drector Fluid Marketi ng and Econom c
Anal ysis for Dairy Farners of America.

MR. ENGLI SH: Good norni ng, Your Honor. M
nane is Chip English. GCGHI-P. ENGL-1-SH Wth
the Law Firm of Davis Wight Trenmaine in Washi ngton, DC,
and I'm here on behalf of the Dairy Institute of
Cal i forni a.

M5. VULIN. Good norning. Ashley WVulin.
A-S-HL-E-Y. V, asin Victor, UL-I-N |I'"malso an
attorney on behalf of Dairy Institute of California.
Thank you.

MR, SCH EK: Good norning. I'mWIIiam
Schiek. That's WI-L-L-1-A-M Schiek is SSCHI-EK
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[''man Econom st with the Dairy Institute of California.

M5. KALDOR: Good nmorning. |'m Rachel Kal dor.
RAACHEL KAL-DOR |I'mExecutive D rector of
Dairy Institute of California.

MR, LEMVON: Good norning. My nane is John
Lemmon. L-E-MMON.  Counsel for Dairy Institute of
Cal i forni a.

M5. TAYLOR:  Sue Tayl or, standard spelling,

Vi ce-President Dairy Policy and Procurenent for Leprino
Foods. L-E-P-RI1-NO

MR. DRYER  Good norning. Geg Dryer.
GREG DRY-E-R Senior Vice-President Industry and
Governnment Rel ations for Saputo Cheese, USA, and a
nmenmber of the Dairy Institute of California.

MR. BLAUFUSS:. Good norning. Rob Bl aufuss.

Bl aufuss is B-L-AAUF-USS |'mthe Senior Manager of
Dairy Ri sk Managenent and Econonics at the Dean Foods
Conpany.

MR. VETNE: M/ nane again is John Vetne,
V-E-T-N-E, appearing as a representative for H | mar
Cheese Conpany. Also appearing with nme but not in the
roomat the nonent are Alan Zolin. A-L-A-N Z-OL-I1-N
And Janes Dejong. Janes. D-E, no space, J-ONG
Who -- who is managenent at Hi |l mar Cheese Conpany.

Thank you.
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MR. VU Good norning. |"'mBao Vu. B, as in
boy, A-O Last is Vu. V, as in Victor, U And I'm
with the law firm Stoel Rives. Wth ne here earlier
today was al so Ni col e Hancock, and together we represent
the California Producer Handl ers Association, as well as
Ponderosa Dairy. Thank you.

JUDGE CLIFTON: And now I'd |i ke those ot her
participants that 1'd like to have identify thensel ves,
and this is whether or not you submitted a witten
pr oposal .

MR SMTH Daniel Smth, S-MI-T-H,
representing the Maine Dairy Industry Association, the
Kent ucky Dairy Devel opment Council, Georgia Mk
Producers, Inc., and the Tennessee Dairy Farmers, |Inc.
Thank you.

M5. REED: Good norning. Kristine Reed.
K-R1-ST-I-NNE. REED Law firmis MIltner Law
Firm and we are counsel for Select M|k Producers.

MR MLTNER Good norning. Ryan MItner with
Mltner Law Firm It's MI-L-T-NE-R

M5. ACMOODY: Good norning. Andy AcMbody, A-C
capital MO ODY, and |'mthe econom st with Western
Uni ted Dai rynen.

JUDGE CLIFTON: Is there anyone el se who woul d

like to i ntroduce thenself at this tinme?
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Are there any dairy farners here who woul d
like to be heard fromtoday?

I"d like nowto nove to prelimnary natters.
I'd like first to call on a representative of the
Agricultural Marketing Service to give the general
gui del i nes and introductions that we have done each of
the two days already, and I'd |like to have it done again
t oday.

MS. MAY: Good norning. Laurel May.

As you know, we're here to talk about a
proposal for a Federal MIk Marketing Order in
California. W welcone w tnesses fromthe audience to
speak, and if you would |like to speak, you need to see
Meredith Frisius, who will stand, and she will put you
on the list and let the judge know that you would |ike
t o speak.

As audi ence nenbers, you may al so ask
guestions of any of the witnesses, and if you would |ike
to do so, you can approach the m crophone when Judge
Cifton indicates that that woul d be appropriate.

As you know, we have a |live audio feed, and it
Is not being recorded, but you can listenin to it if
you're not here in the room at
tinyurl.conm cam | khearing, all one word.

Transcripts and exhibits will be avail able
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approximately two weeks after the end of each week's
hearing sessions, and you can access those on our AMS
Dairy website, which is www AMS. USDA. GOV/ caor der .

We are also providing a file of the exhibits
t hat have been introduced, and they're -- the exhibits
are filed by nunber, and it should be over on the side
of the room you can find those if you need them

And finally we have refreshnents avail abl e,
and so pl ease hel p yoursel ves.

JUDGE CLIFTON: 1'd like to say again that the
transcript should be headed with the two |ines, United
States Departnent of Agriculture Before the Secretary of
Agriculture. The case captionis In Re: MIlKk in
California. The docket nunber should be shown as two
lines. The top line is capital A capital Oin brackets.
AO stands for Agreenents and Orders. And the docket
nunber is next on the next |ine, Docket Number 15 hyphen
0071.

Peopl e have been very good about taking their
separate conversations out of the hearing of those of us
in the roomso as not to disturb the wtnesses and those
listening to the witnesses. That's worked out very
wel | .

This public hearing is being held to consider

and take evidence on the proposed establishment of a
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Federal M|k Marketing Order to regul ate the handling of
mlk in California. The proposed nmarketing area woul d
i ncorporate the entire State of California.

USDA recei ved four proposals frominterested
parties, sone that include certain mlk pricing and
pool i ng provisions not found in the current Federal MIKk
Orders. The proposals incorporate the sane dairy
product classification systemused throughout the
Federal M|k Marketing Order System Additional
features woul d recogni ze California quota prem um and
fluid mlk fortification val ues.

This hearing will consider the four proposals
as contained in the Federal Register hearing notice
publ i shed on August 6th, 2015. And as | indicated
yesterday, there's al so under consideration additional
information from M. English because sone of the
| anguage he proposed was rejected, and I will review
that and determne that after |I've had an opportunity to
hear his argunment and those of others.

Al right. | amdelighted that Dana Coale is
here. | would like her to cone forward at this tinme and
identify herself with her title and responsibilities,
and she has sone information that's of interest to al
of us.

And I'm-- |I'mpleased to know t hat she
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listened in on the audio feed even though she wasn't
here for the previous days.

M5. COALE: Good norning. |'mDana, D-A-NA,
Coale, GO A-L-E, Deputy Adm nistrator with USDA Dairy
Pr ogr ans.

There have been nmany questions with regards to
how the proceeding will continue in the event that there
is a lapse in funding for the federal governnent, and

I''m here today to provide you a m ni mal anount of

information, the nost that | -- | am approved and
allowed to share. | cannot comment with regards to
whet her or not | believe there will be a bill passed in
Congress to fund the governnent, but what I will share
with you is what will happen in the event that there is

a lapse in funding.

If on Septenber 30th at the conclusion of the
day there has not been any appropriated fundi ng passed
and approved by Congress, the judge will adjourn the
hearing with a statenment that indicates that you will be
adj ourned until COctober 1st the next norning at
9:00 a.m as you typically do. She wll then provide a
caveat that if there is no funding or there is a | apse
in funding, the hearing will be adjourned until a
further point in tine.

Al |l USDA personnel who are associated wth
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this hearing will be required under |law to return back
to their duty stations as we are not exenpted or
excepted enpl oyees allowed to continue to operate. W
w ||l be departing on Cctober 1st. The hearing will be
adj our ned.

Part 900, 7 CFR Part 900.6(b)(2) allows the
Adm ni strative Law Judge to adjourn a hearing. The
hearing wll be adjourned until further notification.

In order to find out if the governnent has
been funded, we will provide a nunber on Septenber 30th
that you all are welcone to call to determne if a
budget has been passed and if we wll be holding the
hearing on the 1st.

In the event that we depart on the 1st, the
hearing will be adjourned until further notification. 7
CFR Part 900.8(a) requires that we provide notification
for when that hearing will be reconvened according to
part 900.4(b) Gving Notification. W wll publish in
t he Federal Register the notice to reconvene the
hearing, and we will be able to do that as quickly as we
can.

| would anticipate that you could plan
tentatively for the hearing to reconvene sonewhere in
t he nei ghborhood of five to seven days follow ng the

fundi ng of the governnment. What those days are, | don't
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know.

Are there any questions? Yes, Chip.

MR ENGISH | said give ne a mnute, |'m
trying to read the sections.

MB. COALE: 900.6(b)(2). 900.8(a). And

900.4(b). And these references are all to the Rules of

Practi ce.

MR ENGISH Mght | --

JUDGE CLI FTON: M. English, please.

MR, ENGLI SH:  Push her aside.

This is Chip English.

It's not an entire surprise that this issue is
com ng up today. | don't think counsel had the

sections, and that's not to say we couldn't try to find
them but we're doing other things. | mght suggest
t hat naybe take, |like, a five-, ten-m nute break, and
| et counsel confer, and then ask questions if we stil
have questions at that tine. Does that nake sense? |
woul d urge us to do that so that we're not just al
sitting here while we're readi ng the | anguage and trying
to figure this out.

JUDGE CLI FTON: Yeah, | |ove breaks. | don't
think five mnutes i s adequate.

MR, ENGLI SH:  15.

JUDGE CLIFTON: Wiy don't we take a 15-m nute

516

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME llI Court Reporters



(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

break? All right. So please be back and ready to go at
11: 55.

(Wher eupon a break was taken.)

JUDGE CLI FTON: We're back on record now.
It's 11:55.

Who -- who would |ike to address -- okay.
Both of you want to go first. This is the first tine.

Ch, you support M. English? Al right.

MR BESHORE: Well, | think | do --

MR, ENGLISH W're on the sane side again.

UNI DENTI FI ED VO CE: Tenporarily.

MR. ENG.I SH: Chip English.

Thank you very nuch for the break, Your Honor.
It gave us an opportunity to have sone conversations
anong ourselves, the participants, with general counsel,
and with Ms. Coal e.

| have two questions. The first is when you
said five to seven days, | believe is what you said with
respect to a return after the end of a | apse in funding,
which I know is a wonderful phrase, and I know you can't
use the other phrase. So is that cal endar days or
busi ness days or do you know?

M5. COALE: Unfortunately |I can't provide any
specific information with regards to it being cal endar

days or business days. What woul d happen is we would

517

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME llI Court Reporters



(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

need to have a docunent delivered -- cleared through the
Departnent and delivered to the office of the Federal
Register. W would have that ready to go on the day
that the governnment is back up and running.

Wth regards to publication of that Notice to
Reconvene in the Federal Register, | can't give you any
indication as to how |l ong that woul d take them because
I'"mcertain, you know, they would have to be restarting
up and nmay have a backl og of docunents as well, but we
woul d certainly try to make it a priority.

MR. ENG.I SH: Thank you.

So then the second is nore of a -- in the form
of a request, and this conmes froma nunber of people.
Frankly, Ms. Wulin had the initial idea and we kind of
nodi fied it, but could you take back to the Departnent
the idea of drafting and trying to clear -- yes, | know
that's fun -- a notice that could be published prior to
Cct ober 1st that says in the event of a |apse of
fundi ng, or whatever phrasing you need to use, that this
hearing will reconvene here on X days, three days naybe,
| understand travel schedules being what it is, X days
after the lapse of funding X. Subject to that if that
is, God forbid, Cctober 23rd or whatever day that was
that we were neeting somewhere el se that we nmake sure we

fix the location so we don't screw that up.
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|"mjust going to ask that -- that request --
that's our request because maybe that woul d speed this
whol e process up. And | understand that may be
I npossi ble, but -- people nay not be willing to do a
contingent plan for |lapse of funding, but I'd at | east
ask, and | think that the rest of the participants
concur with me that we would like to try to do that. So
that's our request.

M5. COALE: So based on your request, yes, we
wi Il take that back to the Departnment for consideration,
but I can give you no indication as to what may or nay
not happen.

MR. BESHORE: Ckay. So -- Marvin Beshore -- |
have just two tiny clarifying questions hopefully. One

isis there a

- a tinme required between the publication
of the Notice to Reconvene and when it can happen? |Is
there -- does that have to be three days, five days, or
anything like that?

M5. COALE: No. If you look very
specifically, and I have with ne in front of ne Section
CFR Part 900, and if you look in Section 8, paragraph
(a), Time and Place, and this is under the conduct of a
hearing, part way through there it indicates -- well,
let me read it just to clarify.

"The hearing shall be held at the tinme and
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pl ace fixed in the Notice of Hearing unless the judge
shall have changed the tinme or place, in which event the
judge shall file with the hearing clerk a notice of such
change, which notice shall be given in the sane nmanner
as provided in Section 900.4, paren, relating to the

gi ving of notice of hearing, paren.”

If you refer back to Section 900.4, paragraph
(a) deals with the filing and contents of the Notice of
Hearing. Paragraph (b) very specifically tal ks about
giving Notice of Hearing and suppl enmental publicity, and
it is in paragraph (b) that notification is required in
t he Federal Register, but there is no designation as to
t he nunber of days required for that notification.

MR, BESHORE: So if | understand correctly,
then, that -- the tinme for reconveni ng could be set and
be provided to public by neans other than the Federal
Register prior to the tinme it's -- it's published so
t hat conceivably we could reconvene the sane day it was
published. |Is that fair?

M5. COALE: W will certainly give everyone
I nvol ved and everyone interested in this proceeding the

maxi mum anount of notification we can as to when the

hearing will reconvene, but the hearing officially

cannot reconvene until it is published in the hearing

notice. So we wll do our best to provide notification
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with regards to that.

MR. BESHORE: One other -- one other question.
That notice for reconvening, would | assune contain no
ot her content with respect to the subject matter of the
hearing or anything else, it would just be tinme and
pl ace and not any nodifications of proposals or the
like?

M5. COALE: For clarification purposes, the

intent and the specifics of this reconvening of Notice

of Hearing will only pertain to when the hearing will be
readj ourned by the -- reconvened by the judge to begin.
There will be no additional information included in that
noti ce.

MR. BESHORE: Thank you.
MR, VETNE: John Vetne for Hi | mar Cheese.

| -- 40 years |'ve never -- in 40 years
we've -- we haven't had to rely on this, except nmaybe
once, | think, there was a reopening, not a reconvening,
but | just want to make sure | understand correctly.

Maybe the judge or Deputy Adm nistrator can answer this.
The order -- the -- the hearing can be
reconvened as directed by the judge assigned to the
heari ng which gives notice to everybody. So at | east
pro forma, it would come fromthe judge, although the

judge would confer with AMS as to its content, but as |
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under stand what was read there, and |li ke sone of the
other counsel, | -- I"'mreading it for the first tine,
t he judge could order that a notice be published next
week, "If we lack funding, parties are put on notice
that the hearing woul d reconvene as posted on the AMS
Dairy Progranms website so pay attention.” AmI| correct?

JUDGE CLIFTON: | -- | would reject that. |
think we need a date certain in the Federal Register,
but the date certain could be first working day -- |
woul d need sonme help with the | anguage, but for exanpl e,
suppose that it said that we woul d reconvene on the
third working day after governnent -- after
appropriations have provided for funding of the
governnent, sonething like that. So | said a date
certain; that's not a date certain but it's a way of
determ ning the date.

| do think -- | do think it has to be evident
fromthe face of the Federal Register w thout reference
to sonme website.

MR. VETNE: So date cal cul abl e.

JUDGE CLIFTON: There. So I love the idea --
Ms. Vulin, would you stand, please? | |ove the idea
that we don't wait to see if there is a | apse of
funding. W now do the notice that if there is a | apse

of funding, and we get that thing in to the hearing
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clerk and off to the Federal Register before there's a

queue at the Federal Register for other unfinished

business. That's brilliant. Thank you.
M5. COALE: | do want to provide for the
record a clarification, M. Vetne. |In past proceedi ngs

where we have adjourned a hearing and not have conti nued
it consecutively, we have published in the Federal
Regi ster by note of proceeding a notice to reconvene the

heari ng and have been very specific on when, when that

wi Il reconvene. So it has been utilized in the past.
That's okay.
JUDGE CLIFTON: | would add at this point that

we have asked to be excepted. You know, there used to
be a classification when there's a | apse of funding

bet ween those who are essential and non-essenti al
federal enpl oyees, and that phraseol ogy has gone out of
favor. | think the taxpayers wondered why they were
payi ng for non-essential enployees at all ever, so
that's not howit's phrased any nore. But you can
understand that there would be certain kinds of federal
enpl oyees who woul d have to work, keeping airplanes in
the air and that sort of thing. W've asked to be

i ncl uded anong them that's pretty unlikely, but at

| east we' ve asked.

What ot her questions or comments do you have?
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How many of you, just by a show of hands, if
we're interrupted at all want to get back at it just as
soon as possible? How nany woul d oppose that and woul d
li ke a | onger gap? ay. O those who chose to
i ndicate a preference, it was unani nous that we get back
to it as soon as possible.

| know, particularly for lawers in private
practice, | really appreciate the fact that you made
arrangenents to devote all your tine and attention to
this matter for this period of tine, and now is when we
need to be doing this business, so -- and we have this
wonderful facility now, we have it now.

M5. COALE: Thank you. Your Honor.

MR. ENG.I SH: Thank you.

MR. BESHORE: Thank you.

JUDGE CLIFTON: Al right. What other
prelimnary matters would you like to discuss? 1"l --
Il will be working with counsel and the Adm nistrator on
a docunent. We'll -- we'll clear it, of course, through
the proper authorities, but wouldn't it be lovely if we
could get that cleared right away.

Al right. GQher prelimnary nmatters?

Al right. | guess we're ready for the next
USDA witness. | realize we could go to lunch, but we

just had a break, so let's take the next USDA w t ness,
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at least for a part of the tine.

MR HLL: Hold on. Brian Hll. Brian HII.

One nonent, Your Honor.

We're going to recall Lorie Warren.

JUDGE CLI FTON:  Ah, good.

Vel cone back.

THE WTNESS: | just can't stay away. Thank
you.

JUDGE CLI FTON:  You remain sworn. Wuld you
again state and spell your nane.

THE W TNESS: Lorie, L-O-RI1-E \Warren,

WA-R- R-E-N
JUDGE CLIFTON:. M. Hill, you nmay proceed.
DI RECT EXAM NATI ON
BY MR HILL:
Q Good afternoon now.
A Good afternoon.
Q When | ast you were here you were asked about

an additional data request by the Dairy Institute of
California. Do you renenber that?

A Yes, | do.

Q Can you pl ease tell us what you have found?

A M. HIl, do you have the nunber that was in
the letter?

Q Nunber 25.

525

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME llI Court Reporters



(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

A 25. Thank you.
So thisis in reference to the Dairy Institute
Request Nunber 25 on Exhibit 10, the nane and | ocation
of all mlk and dairy product plants |ocated outside of
California that received plant or ranch mlk of
California origin during 2010 through 2015, and the
aggregate nonthly vol une and use cl assification of such
exports. W were able to pull that data and determ ne
that it would result in restricted confidenti al
i nformati on so we cannot provide that.
Q So for the record, you denied that request?
A Yes.
JUDGE CLIFTON: M. English.
RECROSS- EXAM NATI ON
BY MR ENGLI SH:
Q Chip English
Just -- just to clarify because the request
was read the way it was witten, and yesterday |
nodified it to say, okay, | understand nanes and
| ocations are going to be a problem and we asked
instead if you could provide the volune infornation
regardl ess of where it ended up. And | take what you're

saying i s even when you do that, you can't do it?

A Yes, | -- that is correct.
Q | thank you for the effort. D sappointed, but
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| thank you for the effort.

MR HILL: | have no further questions, Your
Honor .

JUDGE CLIFTON: I'mtrying to wap ny head
around this. So -- so, Ms. Warren, using those criteria

that you showed us before, there have to be at | east
t hree and one of them cannot have -- have supplied the
maj ority, using those criteria you're not able to
identify aggregate nonthly volune and use classification
during 2010 through 20157

THE WTNESS: That is correct.
BY MR ENGLI SH:

Q Was that effort nmade on a nonthly basis, then
was that -- | guess the question is if we nade it
annual ?

A | still believe it would be restricted.

Q If you could go back and just | ook, and you

don't have to get back on if you conclude that it was,
just, you know, if you could just nmake one nore stab at

it and see if you do it annually, whether that would --

A Il -- well, I know, | knowit won't pass --
Q | appreciate that.

A -- the test.

Q. Al right --

JUDGE CLIFTON: So so long as there is one --
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what shall | say? One -- how shall | classify this?
One plant that is involved wiwth nore than hal f, you
can't provide the infornmation?

THE WTNESS: Right. So, | nean, in a
hypot heti cal situation, if there were not enough plants
in any of those nonths to neet the criteria, it would
be -- we could not provide it at any point.
BY MR ENGLI SH:

Q I"mgoing to try one nore tinme. |f we divided
it by use -- if we didn't divide it up by use, so it's
just mlk vol unes?

A It would still be denied.

JUDGE CLIFTON: Are there any other questions
of Ms. Warren?

Ms. Warren, thank you. You may step down.

MR HLL: | would like it call difford
Car man.

JUDGE CLIFTON: M. Hill, we've been given a
docunent. \Wat nunber will it be known as?

MR, H LL: This would be marked as Exhi bit
Nunmber 13, | believe.

M5. FRISIUS: That is correct.

(Wher eupon Exhibit 13 was marked for

i dentification.)

JUDGE CLIFTON:. M. Carman, I'll swear you in
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in a seated position

Woul d you raise your right hand, please? Do
you solemly swear or affirmunder penalty of perjury
that the evidence you wll present will be the truth?

THE WTNESS: | do.

JUDGE CLI FTON: Wl conme back to the w tness

st and.
THE WTNESS: But it's been so |ong.
JUDGE CLIFTON: M. Hill, you may proceed.
DI RECT EXAM NATI ON
BY MR HILL:
Q Can you please give us your title and tell us

alittle bit about yourself and what you do?

A My name is Cifford Carman, CGA-RMA-N. |I'm
currently Assistant to the Deputy Admi nistrator of Dairy
Prograns. Previously ny status with Dairy Prograns was
a Western Area Marketing Specialist. Then | was Chief
of Water Formul ation and Enforcenent. And in 2006, I
took the position as Assistant to the Deputy
Administrator. Prior to that | worked in a dairy
i ndustry for dairynen, Dairylea in the Northeast, and
AgWay, which was a | arge inport supply cooperative. |
al so did econom c research of USDA in which | wote the
Dairy Qutl ook and Situation Report.

Q Thank you very nuch
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JUDGE CLI FTON:  Woul d you spell the nane of
t he busi nesses for which you worked?

THE WTNESS: Dairylea is DDA 1-RY-L-E-A,
headquartered i n Syracuse, New York, at that tinme, and
they have since nerged with Dairy Farnmers of Anmerica.

Prior to that, it was with Agway, A-GWA-Y, a Fortune

100 cooperative at its tine -- at the time I worked for
t hem
BY MR HILL:

Q Now, there was a -- do you have Exhibit Nunber
13, marked Exhibit Nunber 13 in front of you?
A Yes, | do.
Q Ckay. As part of a data request from
M. Smith, Amanda Steeneck was asked to put together
sonething. 1Is this the docunent that she was asked to
put together, to your know edge?
A Yes, it is.
Q kay. And Ms. Steeneck is not here so you're
going to be testifying as to these nunbers?
Yes. M understanding is Amanda i s sick.
Q Thank you.
Coul d you, please, |ook at the docunent and
gi ve us your assessnent?
A The docunent is entitled The Northeast and

Sout heast Class Uilization Charges Under the Dairy
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Institute Proposal. There are two sub tables under that
docunent, one for the Northeast Cass Uilization and
one for the Southeast Class Uilization. Those are, in
both cases, in mllions of pounds for the years 2017
t hrough 2024.

Q And these are changes fromthe baseline?

A Correct.

MR HILL: Your Honor, | don't have any
further -- | do not have any further questions.

| would like to enter this into evidence as
Exhi bit Nunmber 13 if there are no objections.

JUDGE CLIFTON: First let nme see if anyone
woul d li ke to question this wtness about the exhibit
bef ore determ ning whether there are objections. No
one.

Are there any objections to the adm ssion into
evi dence of Exhibit 13? There are none.

Exhibit 13 is admtted into evidence.

(Wher eupon Exhibit 13 was adm tted

i nto evidence.)

JUDGE CLI FTON: Who woul d |i ke to ask
gquestions?

M. Smith was here to introduce hinself. |
knew he had to leave; | didn't know exactly when.

don't know whet her soneone can e-mail hima copy of this
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if he's already gone so that he doesn't have to wait two

weeks to see it on the website.

THE W TNESS: Your Honor, we wll make sure

that he gets a copy of the table.

JUDGE CLI FTON: Excellent. Thank you.

Do you think he's com ng back? On,
m ssing right now?
THE W TNESS: Yes.

he's just

JUDGE CLIFTON: You're pointing as if he left

things in his chair.

UNI DENTI FI ED VO CE: Conputer and printer.

JUDGE CLIFTON: Onh, conputer's still there,
good. All right.
So | know, M. Carnan, you'll be in the room

so would it be all right if we call you at a later tine

so we can see if M. Smth has questions?

THE WTNESS: No. No, | will be here, Your

Honor .

JUDGE CLI FTON:  Very good.

M. English.

MR ENG.ISH. | certainly understand he's on
the stand with respect to this issue. | had a very
brief procedural conversation with M. H Il and

M. Francis this norning about with all the exam nation

yest erday, we went back and wor ked on things,
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sone inquiries going back to sone issues that were

rai sed yesterday, frankly by M. Smth, and then sone

ot her questions. And I know Ms. Steeneck is -- is il
today, and it may very well be that M. Carman coul dn't
answer, but | did have a plan, and | don't know if now
is the appropriate tine or if you want to wait, but it's
up to you, but we were -- we were going to ask for

Ms. -- Ms. Steeneck if she were available, or M. Carnman
in her absence, to be recalled to discuss the questions
we had about talking -- M. Smth has shown up. Not

uni ntended filibuster.

So | don't know whether now is the appropriate
time or not at least to getting to the issue and see
where it goes. But I'mcertainly also wlling to yield
to M. Smith if he wants to ask questions about Exhibit
13. O however you, Your Honor, and M. HIl, and
M. Carnman w sh to proceed.

JUDGE CLIFTON: | think you should have -- |
t hi nk you should go ahead now, M. English. M. Smth
has just arrived back at his chair, and that way if you
go forward, it wll give hima little tine to gather the
questions that he has in mnd. Let -- let nme find out.

MR, ENGLISH: Well, this is -- Your Honor,
yesterday you appreci ated the conversation that

Dr. Schiek had with Ms. Steeneck, and | think this is

533

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME llI Court Reporters



(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

going to go a lot nore efficiently if Ms. Taylor for
Leprino has this conversation as opposed to ne --

JUDGE CLI FTON:  You do --

MR ENGISH. -- so --

JUDGE CLIFTON:  -- very well, M. English, and
' m al ways appreciative, but | did |ove the |evel of
under st andi ng between the two econom sts.

Yes. Wuld you state again and spell your
nanme?

M5. TAYLOR Sure. |It's Sue Taylor. S-UE
T-A-Y-L-OR  From Leprino Foods. L-E-P-R1-N O Foods.

JUDGE CLIFTON:  Your last is spelled how?

M5, TAYLOR T-A-Y-L-OR

JUDGE CLI FTON: Thank you. You may proceed.

M5. TAYLOR  Thank you.

CROSS- EXAM NATI ON
BY M5, TAYLOR
Q M. Carnman, | have sone specific questions

related to construction of a California mlk price
baseline, and they're rooted in ny interest in
replicating the data that drives Tables 10 and Tabl es
58, and it could be that I"mchallenged in ny
spreadsheet, but |I've not been able to replicate that
data, so I'minterested in understandi ng the nethodol ogy

used.
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One thing that I'd like to confirmfor, fi
of all, is the solid nonfat conposition, that's assu
since the California order currently rolls up to

8.7 percent SNF as opposed to Federal order of the

rst

med

8.685. Do you know whether this is stated in a comobn

standard -- solid standard | evel ?

A No, | do not.

Q Ckay. Anot her question would be what
comodity prices are used in California part of the
basel i ne.

A For the California section, we were attenp
to duplicate their pricing fornulas as it exists und
the baseline, that is the CVE prices zoned back to
California and the Western nonfat dry -- pardon ne,
Western dry whey price and the California survey of
nonfat dry mlk prices.

Q So do you know if their actual commodity
prices as published by CDFA were used to drive that
basel i ne?

A They were historically what was used to
estimate the equations, and it was as -- as | renenb
it, arelationship built between the AMS announced
prices, fornmerly the NASS announced prices and those
price relationships of the CVE and -- and the ot her

Q And - -
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A The CWAP and the Western dry whey price.

Q And woul d you be able to provide what those
pri ce wedges were?

A If it's not an anmount in the docunentation, |
don't have it.

Q Is that sonething that USDA nay be able to
provide with a future w tness?

A | don't know if we would have a future w tness
t hat woul d have those specifications or not.

Q There -- there is sone interplay between Tabl e
58 and Tabl e 57 that has sonme repercussions, just trying
to understand how the anal ysis was done. On -- this was
t he proposal, and so it would be helpful to be able to
replicate and understand which aspects of the formula
changes are buried in which table, and so | would
request that USDA provide that information or sinply the
baseline commodity data that is used for the California
m |k prices.

A "1l take that under advisenent.

Q Anot her question that | have is how t he node
addr esses prem uns.

A We did not have premiumdata for California so
| don't believe it's recognized in the nodel. There is
prem um data avail able up until very recently for all of

the other areas that are nodeled in ternms of milk
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pr oducti on.
Q So is it fair to assune that the change in
regulated price formula is directly reflected as a

change in producer prices?

A | woul d make that assunption, yes.
Q And is that consistent with econom c theory --
well, now I'll take a hypothetical. |[If you start out

with a regulated price forrmula that generates $20 a
hundr edwei ght at farm | evel and you drop the regul ated
price to $5 a hundredwei ght, woul d you expect the farm
| evel price to be $5 a hundredwei ght?
A | woul d not expect that.
Q But your understanding is the nodel woul d
assune that it's $5 a hundredwei ght ?
A That's ny understandi ng of how we nodel ed
t hat .
Q Thank you. Thank you
JUDGE CLI FTON: Do you need any clarification,
M. Carnman, of what was requested?
THE WTNESS: No, | don't think so.
JUDGE CLIFTON:. M. Smith, have you had an

opportunity to | ook at Exhibit 13?

MR SMTH  Yes, Your Honor. | -- first |
apologize. | figured | picked a pretty good tine to
step out during the -- | don't want to call it the
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shut down, the di scussion about the shutdown, but
apparently not, and | apol ogi ze.

JUDGE CLIFTON: We now call that the | apse of
f undi ng.

Al right. Do you have -- identify yourself,
pl ease, and then ask any questions you -- you nay have
of M. Carnman.

MR SMTH Daniel Smth, the four producer
associ ations. Actually | -- this is what | requested,
| -- I don't have any questions, if it's been noved and
admtted, so --

JUDGE CLIFTON: It has, it's admtted into
evi dence.

MR, SM TH: Thank you very mnuch.

JUDGE CLI FTON:  You're wel cone.

Does anyone el se have questions of M. Carnman?

MR ENG.ISH This is partly a statenent or
what ever, so since we can't do it off the record it's
got to be on the record for obvious reasons.

| think all the participants are interested in
t he best data, and we've got great data that's submtted
and so we're very, very appreciative. Let nme be clear
about why Ms. Tayl or asked those questions, and we could
be wong, but intrying to replicate the data, we're

havi ng i ssues, and we suspect the possibility that the
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price forrmul as that were used are the existing Federal
price orders for Cal -- the Dairy Institute and not the
nmodified within our proposal. And if we're wong,
that's fine, but I want to be clear what we were | ooking
at in trying to replicate.

There's no point -- we're not here to play
ganes with that. W want the best possible data in the
record, and, you know, we know USDA has wor ked very hard
on this, we just don't know if the dataset that was used
m ght have inadvertently used the existing fornul as.

And, you know, if -- if -- if we're right, that neans
there will be different nunbers, and that nay work
agai nst our interest in terns of what we're trying to
show. That is not the point. The point is get the
right nunbers in the record. And that's what we're
Interested in.

And obviously | couldn't say that to M. H |
and Ms. Francis off the record.

Do you want to clarify?

M5. TAYLOR: And just to clarify, on Table 57
it appears that the results showng in ternms of the
i mpact is the inpact on commobdity prices under the Dairy
Institute Proposal extended by the current Federal order
formulas. That may be correct if Table 58 includes an

adjustnment for the difference in Federal order fornul as
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bet ween existing and the proposed Dairy Institute

proposal. That's why we need to understand all of the

pi eces that are enbedded in Tabl e 58.

MR. ENG.I SH: That's why, M. Carman, we're

trying to make this request. And, you know, the rules

of the hearing are excellent rul es about not having ex

parte conmuni cations, so we're not -- you know, we -- we

want it very clear what we're trying to do and trying to

get, and it's to the benefit of all the parties.
CRCOSS- EXAM NATI ON
BY MR BESHORE:

Q Marvi n Beshore.

| have a question or an area of followp to

guestions from Ms. Taylor. There are in terns of paying

produce -- prem um paynents to producers, there are
multiple -- you know, nultiple scenarios and -- and
inputs in the -- in the nodel here, including a couple
of other ones | think for -- for producer paynents such
as the all-mlk price. | nmean, all-mlk price reflects,

does it not, all payments to producers including

anything that would be not -- or considered to be a
prem um over a mninmumregul ated price, et cetera?

A That's correct. The blend prices are the

principle driver of that all-mlk price, but the

premiuns are also included in that all-mlk price.
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Q So therefore the -- the nodels -- the results
of the nodel in tables that show changes in the all-mlKk
price would have factored into themi nput-w se sonmewhere
the -- you know, the all mlk price which represents

total receipts by producers at gross receipt?

A Per -- per 100 pounds.
Q Per hundr edwei ght ?
A Yes.
Q Ckay. That's all. Thank you.
JUDGE CLI FTON: Does anyone el se have
questions for M. Carman at this point? | see none.

Thank you, M. Carnan.
Ch, I"'msorry, M. HII.
MR HLL: Brian HIll. | was just waiting to
see if anyone el se had any questi ons.
We do have one ot her issue.
REDI RECT EXAM NATI ON
BY MR HILL:
Q There was a request by M. MIltner for

addi ti onal nodeling work. Are you aware of that,

M. Carman?
A Yes. | have the request that was given to
WIIl by M. Mtt -- Mtner, Mtner. Excuse ne, MIltner.

Q Can you speak to that now?

A As we have done with the other proposals in

541

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME llI Court Reporters



(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

this hearing, those that we got after our call for
addi ti onal proposals were anal yzed using the nodel
result, the nodeling. W are not able to run that
alternative that -- that has been requested. W ran the
ones that were noticed in the hearing notice, the four
proposal s, and the nodel docunentation and the
prelimnary results were posted to the web at that tine
that the hearing notice was announced.

Q Thank you very nuch.

CROSS- EXAM NATI ON
BY MR M LTNER

Q Ryan MIltner wwth -- on behalf of Select MIk

Pr oducers.

Because ny request was -- was given to
M. Francis, just for the record, what | had requested
was a conpari son of the existing baseline to the recent
changes that California Departnent of Food and
Agriculture made to their price fornulas, correct?

A That's correct.

Q kay. Let ne ask when you stated that you --
you -- the Departnent was not going to provide that, you
stated that it was because you had nodel ed exi sting
proposals. So is it -- is it accurate to say that it
woul d be possible and feasible for that to be done and

the Departnent is sinply declining to do so?
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A Anyt hing is possible given enough tinme and
resources. In this case, we don't have enough tinme and
resources to do this here at this hearing site.

Q Do you have -- and | understand that there's a
great investnment of tine and effort to -- to do this,
and | appreciate, as everybody el se, the work that goes
intoit. Wuld it be possible that that infornmation
woul d be sonething that could be done before
Novenber 6th when this hearing is at least currently
scheduled to term nate?

A | don't want to specul ate on sonething that at
this point I -- | don't know how nuch effort would be --
it would take to do that. W're dealing with a node
that's got 1200 equations, 8,000 variables in it.

I'"'m-- | can't nake a specul ation of whether we could do
that by Nov -- by the end of the hearing or not.

Q For the record, let ne just state that the
request was not nade because we wanted that to be
consi dered a proposal, and | don't think that that's
what you are saying, but | want the record to be -- to
be clear and reflect that. The reason for the request,
as | nentioned with -- | think when Ms. Steeneck was on
stand is that a conparison to a baseline is -- is of
course useful and that because of the interimchange

that California made to its price fornulas, that an
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accurate conparison to what is, | guess, now a baseline
woul d be useful for interested parties who are | ooking
at information, |ooking at the prelimnary economc
anal ysis, and trying to assess what the inpact on other
Federal orders might be if any of the proposals were
adopt ed.

For exanple, the tables currently show effects
in the nei ghborhood of $.12 a hundredwei ght on ot her
Federal orders conpared to the existing baseline in the
nodel, and that with California' s recent formula
changes, it m ght be that those inpacts on the other
Federal orders may not be of the nmagnitude that are in
the tables currently presented. And | don't need a
response to that, |I wanted to make that clear for the
record.

And if, M. Carman, after sonme eval uation on
behal f of Dairy Prograns that m ght be sonething that
woul d be sonmething we could put into the record before
we -- we adjourn, | would certainly appreciate it, and I
think the others m ght as well.

That's all | have, Your Honor. Thank you.

JUDGE CLI FTON: Thank you, M. Mltner.

It -- it is sonewhat problenatic that
California acted after we were set and only tenporarily.

I think all parties of course will coment on that.
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Whet her your own econom sts can project what difference
that makes, | don't know.

There's no guarantee that we'll be in this
hearing until Novenber the 6th or whatever date, | --
[''m hopeful we'll finish far before then. [|'mgetting
| ooks li ke, oh, yeah, in your dreans, but --

Al right. GQher -- other questions of
M. Carnman on any topic?

THE WTNESS: No, we're not talking about the
Md East. The last time | was on the hearing -- hearing
stand was to present data for a hearing we held in the
Md East Order in which Judge difton was the
Adm ni strative Law Judge.

JUDGE CLIFTON: | do like to hear himtestify.
But | can't think of anything to ask himright now, so

Al right. Thank you, M. Carman. You may
step down.

M. HII.

MR, HILL: Your Honor, | think it's 12:40 now.
This mght be a good tine to break for |unch.

JUDGE CLIFTON: Did an hour and 15 m nutes
wor k out well yesterday? Was that enough tinme? It
seens that the consensus is yes.

Al right. Then please be back and ready to
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go at 2:00.

MR. BESHORE: Who are we going wth?

JUDGE CLIFTON: Oh, M. Mkrantz is next,
ri ght?

MS. TAYLOR  Yes.

MR. HI LL: Thank you.

JUDGE CLIFTON: Al right. You' re wel cone.
We'll -- we'll be back at 2:00.

(Wher eupon a break was taken.)

JUDGE CLI FTON: We're back on record at
2:04 p.m

Let's see. |Is there anything prelimnary to
t he next USDA witness taking the stand? There being
nothing, | invite the witness to be seated in the
Wi t ness chair.

"Il swear you in in a seated position. |If
you'll raise your right hand, please.

Do you solemly swear or affirmunder penalty
of perjury that the evidence you will present will be
the truth?

THE WTNESS: | do.

JUDGE CLI FTON: Thank you. Please state and
spell your nane.

THE WTNESS: MW nane is John Mykrantz.
J-OH N Mkrantz is spelled MY-K-R A-N-T-Z
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JUDGE CLI FTON:  And where do you work within
t he USDA?

THE W TNESS: |' m enpl oyed by USDA AVS Dairy
Prograns as an Agricultural Econom st for the Pacific
Nort hwest and Arizona Federal M|k Marketing O ders.
The office where | work is in Bothell, Washi ngton.

JUDGE CLIFTON: And how is that spelled?

THE WTNESS: B-O T-H E-L-L.

JUDGE CLI FTON:  And would you tell ne
sonet hi ng about your educational background and work
backgr ound?

THE WTNESS: | have a bachelor's degree in
hi story from Washi ngton University in St. Louis, and a
master's degree in Agricultural Economics from M chi gan
State University.

JUDGE CLI FTON: And your work experience?

THE WTNESS: |'ve been enpl oyed by the Market
Administrator's office or a Market Adm nistrator office
si nce 1990.

JUDGE CLI FTON:  And how | ong have you worked
in the Pacific Northwest Region?

THE W TNESS: Since 1994.

JUDGE CLI FTON: Thank you very much.

M. HII.
111
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DI RECT EXAM NATI ON
BY MR HILL:
Q Brian HIl. Brian HIlI. Good afternoon.

Now, you were requested to provide sone basic

information. |s that what your understanding is?
A That's correct.
Q Those topics, I'"'mgoing to read sone topics to

you, and you tell ne if these are the topics that you're
prepared to describe. 1000.43, Ceneral classification
rul es?
A Correct.
Q Excuse ne. 1000 part -- point 44,
Cl assification of producer mlk?
A Correct.
1000. 77, Adj ustnent of accounts?
Correct.
1000. 78, Charges on overdue accounts?
Correct.
1000. 85, Assessnent for order adm nistration?
Correct.
And 1000. 86, Deduction for marketing services?

Correct.

o >» O >» O >» O > O

And it's ny understanding you' re prepared to
speak about those topics now, and if you want, you may

begi n.
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A | am thank you.
STATEMENT OF MR MYKRANTZ

A To begin, 1000.43, Ceneral classification
rules. As a prelimnary step to 1000.44, dassification
of Producer M1k, calculations are perforned to
determ ne all owabl e shri nkage, excess shri nkage, and/or
overage. Calculations are made for skimand butterfat
separately.

Shrinkage is the loss of butterfat or skim
bet ween the accounting of receipts and the accounting of
utilizations.

Excess shrinkage is that portion of actual
shrinkage which is greater than the cal cul ated al | owabl e
shri nkage.

Al'l owabl e shrinkage is assigned to the cl ass
of the | owest price.

Excess shrinkage is assigned to the highest
class of the plant's utilization.

An overage occurs when skimor butterfat in
receipts is less than the skimor butterfat in
utilizations. The classification of an overage is
determned at Step 11, Section 1000.44, d assification
of Producer M k.

Al | owabl e shrinkage is cal cul ated as

two percent of physical receipts of mlk at farm weights
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and tests plus 1.5 percent of plant weight receipts plus
0.5 percent of the quantity of mlk diverted to another
pl ant on the basis of other than farm weights and tests
mnus 1.5 percent of bulk transfers of mlk or
concentrated m | k except concentrated mlk transferred
by agreenent for other than O ass | use.

A 9(c) cooperative delivering mlk to a plant
at other than farmweights and tests has an all owabl e
shri nkage of 0.5 percent.

Par agraph (c) of 1000.43 instructs the MAto
convert mlk products that may have had water and/ or
conponents renoved to their original vol une.

Par agraph (d) of 1000.43 instructs the MAto
assign, quote, "receipts of bulk concentrated fluid mlKk
and nonfluid m |k products that are reconstituted for
fluid use shall be assigned to Class | use up to the
reconstituted portion of |abeled reconstituted fluid
m |l k products, on a pro rata basis, open parentheses,
except for any Class | use of specific concentrated
receipts that is established by the handler, close
parent heses, prior to any assignnents under Section
1000.44. Any remaining skimand butterfat in
concentrated recei pts shall be assigned to uses under
1000.44 on a pro rata basis, unless a specific use of

such receipts is established by the handler,"” period,
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cl ose quot e.

1000. 44, dassification of producer mlk. The
classification of producer mlk occurs by neans of
any -- of an allocation process described in 1000. 44.
The all ocati on process begins with the gross utilization
of mlk, mlk products, and shrinkage at a plant, and
results in producer mlk, nanely skimand butterfat, by
cl ass.

There are currently 11 steps in the allocation
process at which what is not producer mlk is renoved
fromgross utilization.

The gross utilization of a plant represents
what m |k products were nade at the plant by class,
novenents fromthe plant by class, inventory of packaged
fluid and bulk m |k, and shrinkage and over age.

Al | owabl e shrinkage is assigned to the | owest price
class. |In the event a plant experiences excess
shrinkage, it is assigned to the highest class avail able
at the plant.

The all ocation process has two identical
parts, (a) and (b). Paragraph (a) applies to skimand
butterfat. Strike that. Paragraph (a) applies to skim
and (b) applies to butterfat. Paragraph (c) is the sum
of paragraphs (a) and (b) for the product pounds by

cl ass.

551

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME llI Court Reporters



(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

The first step of the classification of
producer mlk renoves skimand butterfat in previously
pri ced packaged fluid mlk products fromC ass |I.

The second step renoves bul k concentrated
fluid mlk products in other source mlk used in O ass
Il fromdass II.

The third step renoves what is known as ot her
source mlk. The first part of the third step renoves
bul k concentrated fluid m |k products not used in C ass
Il from producer utilization beginning fromd ass |V,
and then the higher classes, that is IV, IIl, Il, and
finally 1.

The second through sixth part of the third
step renoves non-Gade A and unidentified mlk, mlk
fromexenpt plants, mlk from producer-handlers, mlk
fromwhat are called dairy farners for other markets.
An exanple of that is mlk of dairy farmers whose mlk
is not qualified to be pool ed on any order.

The | ast part of step three renpves m |k not
ot herwi se allocated in steps one and two.

The fourth step renoves mlk from an
unregul ated supply plant for which the receiving handl er
requests a class other than I in sequence, 1V, IIIl, 1l
but not in excess for the mlk in these cl asses.

The fifth step renoves mlk from an
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unregul ated supply plant in sequence, |V, III, Il, that
may remain fromstep four or is -- was requested C ass |
which is in excess of a calculation.

The cal cul ation involves nmultiplying the skim
and butterfat pounds remain at this allocation step by
1.25, which is paragraph little (i) and subtracting the
skimand butterfat pounds respectively in receipts of
producer mlk and fluid ml|k products from ot her poo
pl ants, paragraph 2 little i. |If the result of 2 little
i is less than 1 little i, the excess is allocated at
step eight. If the result of 2 little ii is greater
than 1 little i, skimand butterfat is allocated at step
five in sequence, IV, III, I1.

The sixth step renoves m |k from anot her order
which is not requested Class | in sequence IV, |11, II.

The seventh step renoves begi nning inventory
in sequence fromdass IV, IIl, Il

The eighth step renoves milk not previously
subtracted in step five according to a proration to
utilization remaining after step seven, that is Cass |
versus the sumof Cass Il, Ill, and IV, and the
percentage attributable to Class II, IIl, IVis
al located IV, 11, Il.

The ninth step renoves m |k from anot her order

which is requested Class |I. According to a proration
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based on an estinated utilization of Class | versus ||
11, 1V, of all handlers or proration to utilization
remai ning after step eight, open parentheses, C ass |
versus Class IIl, Ill, 1V, close parentheses, whichever
represents the lower Cass | utilization. The
percentage attributable to Cass IIl, Ill, IVis
allocated IV, 11, II.

The tenth step renoves nmlk received from
ot her plants at the request class or as allocated.

The el eventh step renoves ski m and/ or
butterfats that are in excess of receipts, that is
over ages.

The result of the allocation is producer
mlk -- producer skimmlk and butterfat by cl ass.
Federal orders with conmponent pricing assunme that the
conponents in the skim that is protein and other
solids, follow the skim

Section 60 of the order uses information from
Section 44 to calculate a handler's value of mlKk.

Section 1000. 77, Adjustnent of accounts.
Monthly reports submtted by the handl er are subject to
audit by the Market Admi nistrator, MA. Requirenents for
handl ers to provide records and facilities for the audit
are described in 1000.27. The MA will conduct audits on

handl er reports to uncover nat henatical and procedural
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errors. The audited data will be processed in the sane
manner as the original pool or report. Handler
obligation wll be cal culated using classified prices
and announced MA prices, open parentheses, producer
price differential or skimand butterfat blends, close
par ent heses, effective for the nonth being billed
conpared to the obligation cal cul ated at pool tine.

Dfferences that result in a final obligation
or adjustnent of accounts nay be due fromthe handler to
the MA or due to the handler fromthe MA. Adjustnents
may affect the Producer Settlenent Fund, the
Adm ni strative Fund, and/or the Marketing Service Fund.

MA offices may enploy a mnimumbilling
standard. Positive or negative values that fall within
the standard will not be billed. Findings in audit may
result in additional paynents to be paid by the handl er
to producers or cooperative associations. Tinely
paynments to producers and cooperatives to assure
conpliance with 1000.78 will be verified.

Al'l paynents and due dates required by the
order will be enforced and resulting assessnents
included in the adjustnent of accounts.

Mont hly report nmay be re-audited when
i nformati on not available in audit becones avail abl e.

Typically, this wll be allocations of product on the
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handl er report classified for final disposition at
another plant. The MA wll notify the handler of any
adj ust nrent of accounts and paynent will be due on or
bef ore the next paynent due date. Adjustnents may be
included in a statenent to the handl er that includes
obligations determned in the foll ow ng nonthly pool
resulting in a net paynent. Obligations are due for
paynment on dates described in Section 71 and 72 of the
respective order.

Accounts or previously -- accounts for
previous nonthly pools will be adjusted for handlers
regardl ess of current regulatory status. The MA w ||
make every effort to conplete the audit on al
out standi ng nonths for handl ers that cease operations
within a suitable tinme frame and possibly conplete the
audit before the final pool is cal culated.

1000. 78, Charges for overdue accounts.
Federal order provisions require handlers to nmake
paynments to producers and cooperatives no |later than
date specified in Section 73 of the respective order and
to the Market Adm nistrator no |later than dates
specified in Section 71 of the respective order.
1000. 90 nodi fi es paynent dates when they fall on a
Sat urday, Sunday, or national holiday until the next day

the MA office is open for public business.
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Paynents required by the order not nmade by the
due date will be assessed a one percent penalty by the
MA made payable to the MA Adm ni strative Fund. The
penalty will be assessed at the sane rate on any anounts
that continue to be late on the correspondi ng due date
each succ -- each succeedi ng nonth. Charges for overdue
accounts are only charged on the value of required
Federal order mninmuns. A |late paynent on an invoice
that includes premuns or other fees will not be
assessed on those extra charges. A tinely advanced
paynment that exceeds quarter requirenents may result in
a reduction of the value assessed as a penalty in the
subsequent | ate final paynent.

Handl ers are notified inmediately of any late
charges for paynents due the MA. The MA will make every
effort to contact a handl er before cl ose of business on
t he due date when paynents are not received. Paynent
dates to cooperatives and producers are verified through
exam nation of records available in the office and
submtted by the responsible party or during the audit
process through records only avail able at the handl er.

Charges for overdue accounts are billed al ong
wi th other adjustnents to accounts described in Section
1000. 77.

1000. 85. Assessnent for order adm ni strati on.
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The Mar ket Adm nistrator assesses each handl er on the
mar ket pro rata share of expenses necessary to
adm ni ster the order. The rate specified by the M

Mar ket Administrator, is known as the admnistrative
assessnent. Fees fromthe adm nistrative assessnent are
included in the adm nistrative fund and reported in the
MA's financial statenents.

Reqgul at ed handl ers are assessed on producer
receipts included in the handler's classification of
producer mlk. Receipts reported by a 9(c) handl er
diverted to a pool plant are assessed at the receiving
pl ant. Receipts reported by a 9(c) handler shipped to a
nonpool or other order plant are assessed to the 9(c)
handl er .

Partially regul ated handl ers are assessed the
sanme admnistrative rate on the volunme of Class | route
di sposition inside of the marketing area. Regul ated
handl ers wi th product pounds subject to Cass |
conpensat ory paynents under the order may be subject to
adm ni strative assessnment. This will include
concentrated m | k products, nonfluid ml|k products, and
ot her sorts of receipts allocated to dass I.

Partially regul ated plants and regul at ed
handl ers subject to conpensatory paynents that receive

t he associ at ed products pounds from any regul at ed
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handl er subject to adm nistrative assessnents wi |l not
be assessed. Individual MA's may choose to wai ve
certain nonths of the assessnment to bal ance the

adm ni strative fund to annual expenses incurred by the
MA to adm ni ster the order.

Section 1000. 86, Deduction for marketing
services. The Market Adm nistrator assesses handl ers
maki ng paynents to producers who are not nenbers of a
cooperative association that's qualified under the order
the rate per hundredwei ght specified by the MA. The
rate is known as the Marketing Service Assessnment. Fees
fromthe Marketing Service Assessnment are included in
t he Marketing Service Fund and reported in the MA's
financial statenents.

A handler will typically pass this assessnent
back to the producer in the formof an authorized
deduction to the producer's final paynment. The
assessnent does not apply to a handler's own farm
production. The assessnent is separate and in addition
to the Admi nistrative Assessnent. Cooperatives and
handl ers who do not benefit fromthe marketing service
are not subject to assessnent.

Fees col |l ected by the Marketing Service
Assessnent are used by the MA to provide specific

services to the producers who have been assessed. The
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MA verifies and may establish the weights and tests of
the producer's ml|k necessary to determ ne the Federal
order mninmum price the producers are to be paid.

O her services provided by the MA include
mar ket information. The MA issues a nonthly publication
containing informati on on nmarket prices, trends, and
other topics in dairy and general agriculture.

The MA wi Il upon request caliber bulk mlk
tanks for producers covered by market service and
provide a chart with gallons or pounds of mlk based on
a stick reading.

And that concludes ny description of the order
| anguage.

JUDGE CLI FTON: Thank you, M. -- thank you,
M. Mkrantz. W should have had you go first. You're
an excel |l ent nodel .

Do you have further questions of the -- of the
W tness, M. HII?

MR, H LL: No, | do not, Your Honor.

JUDGE CLI FTON: Who woul d li ke to ask
questions of M. Mkrantz?

MR. ENG.I SH: Your Honor, this is Chip
English. Harkening back to yesterday, | thought the
i dea was that since we had an expedited transcript now

for M. Schaefer, what we were going to do was
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tenmporarily excuse M. Mykrantz and recall M. Schaefer,
and he has not yet been subject to cross-exam nation so
we basically go to that point, was ny understandi ng of

what we were going to do next.

JUDGE CLIFTON: | bet M. Mykrantz woul d agree
with that.
THE WTNESS: |I'mfine with that.
JUDGE CLIFTON: | was going to ask about that,
SO -- so there is a copy of the expedited transcript?

M5. TAYLOR: There's copies over there.

MR, ENGLI SH. There may be copi es.

JUDGE CLIFTON: On the table?

MR, ENGLI SH:  Yes.

JUDGE CLIFTON: Al right. So if you want
one, if youd like to go to the table and obtain it.

MR. ENG.I SH: And of course it's a rough
draft.

JUDGE CLI FTON: Right.

MR. ENGLI SH: The court reporter wants to nmake
sure that gets on the record.

JUDGE CLI FTON: Thank you, yes. It's a
mracle is what it is.

Al right, M. Mkrantz, you may step down for
the time being.

And, M. Schaefer, you nmay cone to the w tness
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st and.

M. Schaefer, do you have a copy of that
expedited transcript?

THE W TNESS: Yes, | do.

JUDGE CLI FTON: kay, good.

M. Schaefer, you remain sworn. Wuld you
state and spell your nane?

THE W TNESS: Henry Schaefer. That's
HENRY SGCHAEFER

JUDGE CLIFTON: M. Hill, do you have any
questions of M. Schaefer prelimnary to ny opening it
to others?

MR. HILL: Your Honor, we do not have any
guestions at this tine.

JUDGE CLI FTON: Thank you.

Wio would i ke to be the first person to ask
addi ti onal questions of M. Schaefer?

CROSS- EXAM NATI ON
BY MR BESHORE:
Q Marvin Beshore. | think I just have a few

questions, Henry.

Wien we | ook at -- these relate to Section 42.
A Ckay.
Q Now, 42 is about transfers and --
classification of transfers and diversions, | guess it's
562
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called --

A Correct.

Q -- or sonething |like that.

Can you tell us just in concept |ike what

ot her sections in the order does that inportantly
interact with? O what other sections rely on -- on
what happens in 42 for sonething to happen?

A Basic -- basically that's kind of a starting

poi nt for Section 43 and Section 44 of the allocation

pr ocess.

Q And do the results of those processes affect
the handler's obligation to the -- for mlk under the
order?

A Yes, they do.

Q And that's in Section 60, 617
A 60.
Q 60. So if, for instance, you know, a -- let's

just tal k about a handler receiving a transfer of
condensed mlk to its -- its plants, okay, can you talk
about how that would be classified?

A It depends on which plant, what type of plant
it's comng into or which you're shipping to, because
there's transfers into pool plants, into various types
of nonpool plants, and there's a difference to a certain

extent as to what -- how that's handl ed going into these
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pl ant s.
Q Let's assune it's transferring to a poo
pl ant .
A Specifically | guess | can't really address

how a specific | oad woul d go, concentrate.

Q kay.

A In fluid mlk, bulk fluid mlk, it would go
Class | if it went into a pool plant unless the handl ers
agreed for it to be in another class, and then both
handl ers woul d agree, and then it would be in one of the
ot her cl asses.

Alittle clarification on the concentrate, |
bel i eve that --

Q That's condensed?

A Condensed.

Q Is that also referred to as --

A Condensed. Yeabh.

Q I f you see concentrated mlk, that would be --

in the | anguage, would that include condensed?

A "' mgoing to say yes.

Q Ckay.

A | use it sonewhat interchangeably and
sonetimes -- but generally speaking you can't direct

al l ocate, when you get into the allocation in IV, it has

to go through the procedure. But if you're using
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concentrated, condensed, in let's say a dass I
product, then it would nove at Cass I1.

Q So if -- is it generally correct to say that
condensed mlk if it starts out at what, as a Cass |1
product under the orders?

A Correct.

Q But if it is used in another product, howis
it then classified?

A CGenerally speaking it follows the
classification of the product that it's nade into. In
our market, we have very little manufacturing in poo

pl ants, and so we don't have m |k concentrate noving

into Il or IV in our pool plants because we just don't
have manufacturing in that -- in that.
Q So in your order, internediate products |ike

condensed typically are noved to nonpool plants?
A Correct.
Q And then how is that classified?
A They woul d be classified according to the

usage at that plant, and so if it went into a cheese

pl ant, for instance, cheese is -- mlk going into cheese
is considered Class Ill, and so it would be a Cass I11.
Q And if a plant happened to be an ice cream

pl ant, how would it be classified?

A. G ass |1
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Q And is that --

classifying an internedi ate product,

is that process of -- of

is that the -- 1Is

what you've just described

It would be in the cl asses of

that in -- do we find that,
that -- in the | anguage of Section 42?
A No, it's not.

utilization section where it tal ks about condensed in

A ass |1
Q Ckay.
A | can't renenber
Q 43 or 447
A No, it's 40, | believe.
Q Ckay. So in any event,

of the order that you referred to, i
44, maybe sone ot hers,
t oget her ?

A That's correct.

Let nme --

we tal k about classifying an all ocation,

product at let's say Cass |, but
you' re shipping to has no C ass |

product would not stay as Cass |.

| et me back up to one thing.

utilization, it --

right off the top of ny head.

t hose vari ous sections

ncl udi ng 60, 42, 43,

they interrelate and operate

When

you Can nove a

i f the plant that

t he

It's -- you have to

have product available there to carry out the allocation

process that M. Mkrantz discussed.

And so if there

was no product

al | ocati on process,

in that class at that point
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nove to where there was product.

Q Ckay. Now, can you -- let's talk about the --
the transfer of condensed, concentrate if you want to
call it that, mlk to a distributing plant, pool
di stributing plant for purposes of -- for using -- use
in the fluid m Ik product processing for fortification,
how -- can you tell us howis that classified? Were
does it tell us how that works in the order?

A Right offhand | don't recall where it's
precisely in there.

Q kay. So, | nean, |'mjust taking that shot
because we're 42, which was in your area, is called

classification of transfers and di versions, and |

thought it mght -- that m ght be a starting point at
| east .

A It -- 42 doesn't specifically talk about
that --

Q  xay

A -- because products noving in for

fortification are handl ed somewhat differently.

Q Ckay. So even though that's a -- what you've
described at an earlier point in your testinony, | think
as a physical transfer of mlk, that is a |load from one
plant to another? That's a yes? You have to speak --

A Ch, vyes.
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Q -- rather than nod. Thank you.
Ckay. That type of transfer is not -- the
treatnent of it under the order is not specifically
addressed in Section 42?

A That is correct.

Q Ckay. Do you -- and you're not sure offhand

where -- which section it's addressed in?

A | just right offhand can't recall.

Q kay.

A | kind of -- | kind of know what -- what we
do, but | don't renmenber the section that it's in right
of f hand.

Q So whatever section it's in, it wasn't anong

those that you have testified to?
A That is correct.
Ckay.
JUDGE CLIFTON: Don't -- don't hesitate to
himto find it if you'd like.
BY MR BESHORE:
Q Yeah, if you can find it.
JUDGE CLIFTON: O course he can
BY MR BESHORE:
Q O at the next break or --
kay, yeah, we'll --

Next break is fine --
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A Ckay.

Q -- Your Honor, rather than interrupt the
heari ng.

Ckay. Now, you -- you tal ked about the Market
Adm ni strator definition, 25, also.

A Correct.

Q Back -- back onto anot her section now.

Does that have within it the authorization of
the Market Adm nistrator to contract for services
required to adm ni ster the order?

A | believe it does.

Q Ckay. And, you know, in your experience, does
that sonetines involve contracts wth other governnenta
entities or agencies such as another Market
Adm nistrator's Ofice?

A | believe it does.

Q | mean, sonetinmes -- tell me if this is right
or wong, if there's a plant that O der 31 audits but
it's located in Texas, you mght contract with -- he was
here earlier, M. Hunter's office to perform sone audit
services for your benefit down there?

A ' maware of instances in which we've done
wor k together to get the audit taken care of.

Q kay. Are there -- are you aware of any

i nstances where there was an occasion to contract wth,
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you know, another arm of the federal or state governnent
for sone reason or another for sonme purpose or another
in carrying out the order?

A Yes, there has been.

Q Ckay. Wat exanpl es?

A When we went to order reform so '98, '99, in
that tine period, we contracted with the National Ag
Statistics service, NASS, to do the price surveys for
the -- so we could incorporate that information into the
new Federal orders at that tine.

Q And sone part of that service expenditure was
financed through the Market Adm nistrator's Ofice?

A It was not.

Q Par don?

A It was not. The Market Adm nistrator -- that
was financed out of Washi ngton.

Q Ckay.

A The Market Adm nistrators were separated from
that transacti on.

Q Does the -- | guess M. Mykrantz -- where do
the funds -- funds cone fromfor the Market
Adm ni strator to carry out all of his responsibilities
and obligations?

A The Market Admi nistrator has a -- what's

call ed an Adm ni strative Fund, and that noney is charged
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on a rate per hundredweight for all of the mlk that is
pooled in the market, and as M. Mkrantz pointed out,
partially regulated, on the Cass | partially regul at ed
mlk as well. And that in our particular market is $.03
currently, and that noney is set aside in a separate
fund for use to pay enpl oyees, rent on the office,

of fi ce supplies, and so forth to carry on the
functioning of the office.

Q So I don't know whether you have this
tentative hearing agenda schedul e available to you or
not, but we haven't really been tying the testinony into
t hese subjects particularly yet, but | just wanted to
note that, for instance, the funding of the Market
Adm nistrator's Ofice is in topic nine, agenda topic
ni ne, which you' ve alluded to presently whereas the
actually carrying out responsibilities under agenda
topic three, which is part of what you were
responsi bl e --

A Correct.

Q -- to testify to?

And you've also testified under agenda topic,
what, five regarding classification of transfers and
di ver si ons?
A Correct.

Q And al luded to handler's value of mlk in
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agenda topic nunber eight, for instance?

A Correct.

Q Ckay. Sone of these things really get tied
together and are pretty hard to unravel as -- as
separate, discrete kind of subjects?

A That's correct.

Q Ckay. | think that's all the questions | have
subject to you having a chance to retrieve that --

A That references.

Q -- that reference --

A Ckay.

Q -- that we tal ked about earlier. Thank you.

CROSS- EXAM NATI ON
BY MS. VULI N

Q Good afternoon. Ashley Wulin for the Dairy
Institute of California.

M. Schaefer, thank you for being with us this
af t er noon.

A You' re wel cone.

Q So the federal systemuses a |ot of simlar
ternms that have been previously used under the
California state regulatory system but |I'mnot sure
that they nean the sane thing, so I'd kind of like to do
an overview of this in a bit nore general terns so that
people who aren't as famliar with the federal system
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can fully understand what kind of systemthey're
adopting if they choose to adopt an FMMO. So | would
ask for the John Vetne fourth-grader treatnent with the
caveat being | probably was in fourth grade when all of
this was passed.

Sol'dlike to begin with Section 1030. 4,
which is the definition of a plan, | believe that's the
first section you identified that you' d |li ke to speak
t owar ds.

A Ckay.

Q So it looks like in Order 30 that references
Section 1000.4, which is the general provision, correct?

A Correct.

Q Soif I"'mnewto this systemand |I'm | ooking
at Oder 30 and | see that, | know |l need to go to the
general provisions which are in the front of our CFR?

A Correct.

Q Al right. And actually before we get into
the specifics, can | ask you sone general questions
about Order 33?

A Yes.

Q Wien was Order 30 created?

A The current Order 30 was created January 1st
of 2000 with order reform It was a nerger of the Upper

M dwest Order, Order 68, and the Chicago Regi onal O der,
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whi ch was Order 30, and we also have a little bit

Upper Peninsula of M chigan, which was O der 44.

of the

Q So there are a variety of different states

i ncluded in Order 307
A. That is correct, there's a M nnesot a,

W sconsin, North and South Dakota, parts of North

and

Sout h Dakota, parts of Mnnesota -- or parts of |owa,

parts of the UP, and parts of Illinois.

Q Any reason why all those different states were

gr ouped t oget her under one order?

A The detail of why they grouped themthat way

would be in the final decision for the order reform but

basically | believe their -- what kind of their criteria

was, a uniformdairy industry across that region and

conpetition. One of the criteria for a Federal order

has traditionally been handl ers who have -- conpete for

mlk sales in a particular area should be regul ated by

the same order, and so that was al so part of that.

| don't recall the details of the whole

expl anation, but that would be part of it.

Q Any reason why it was called Order 30? Does
t he nunber have any significance?

A It was called Order 30 because when they did
order reformand nerged the orders -- when | tal k about

order reform prior to 2000 there were roughly 32
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Federal orders. The 2000 -- the 1996 FarmBill,
Congress nandated that Federal orders be conbi ned down
toten to 13 orders, and so that process started wth
that FarmBill. It conpleted -- and it had to be done
by 2000, January 1st of 2000.

And when we did that, when they nerged orders
to get down to the ten to 13 orders, the orders that
were nerged were renunbered based on the | owest nunber
in the nerged orders. So they just kind of picked the
criteria and did that rather than having people fight
over, well, I want this nunber for ny order, and so
forth and so on, so --

Q How | ong have you worked for Order 307

A The ol d Chi cago Regi onal Order was al so Order
30, and so |I've been working for Order 30 for 30 years.

Q Have you -- have you any -- ever worked for
any other orders besides the Chicago Order that predated
now currently O der 307

A Wll, I -- about 15 years ago in 1998, | noved
fromthe Chicago Order to the Upper M dwest Order, which

was Order 68, which was | ocated and headquartered in

M nneapol i s.
Q How | ong did you work for Order 68?
A Until we nmerged back into Order 30 two years
| ater.
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Q You missed it too rmuch?

A No.

Q So why is Order 30 a good conparison for a
potential California Federal order?

A | think sone of the reasons mght be is a --
they have a simlar utilization. An order --

Q Can you -- what does that nean?

A Ckay. Wien we talk about utilization in
Federal orders, we're usually tal king about the
percentage of Cass I, Il, Ill, and IV mlk, so we have
a -- we have a range between about 11 percent C ass |
utilization up to about 15 percent Cass | utilization.
We have a pool consisting of about three -- when we have
total pool in our market, we woul d have anywhere between
three billion to three and a half billion pounds of
mlk. And | think that was sone of the thought that
both markets are fairly large, have a fairly |ow O ass
utilization, we have the lowest Class | utilization of
any of the Federal orders.

One of the differences m ght be, though, is we
have about 80 percent Cass IIl utilization, and |
believe California would have sonewhat |ess than that
because they have a | arger powder production base than
what Order 30 has. W have a very small Cass IV

utilization, we're down around 10 percent, and so | --
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that m ght be one of the differences, but | think it has
to do with basically size, with conparable production --

MS. TAYLOR  Your Honor.

THE WTNESS: -- type --

M5. TAYLOR This is Erin Taylor. | just want
tointerject a little bit that M. Schaefer here is to
tal k about current order provisions, not necessarily why
Order 30 might or mght not be a good conparison to the
proposed California order, so | think that that's just
not why he's up here on the stand to testify.

JUDGE CLIFTON: Do you object to his answering
t he question or are you just warning --

M5. TAYLOR: As a non-attorney I'd like to
obj ect.

JUDGE CLI FTON: Well --

M5. TAYLOR: USDA, we are part of the team
t hat eval uates the proposals and don't think that him
getting into whether or not Order 30 is or is not a good
conpari son to the proposed California is appropriate for
his role at this proceedings.

JUDGE CLIFTON: Well, | was m staken when
said yesterday that | thought that was a good
conpari son, because | knew a ot of the mlk in Order 30
was not Class |, but he's just pointed out that there

are other things to ook at, which | think is val uabl e,
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but | appreciate the caveat that you' ve raised.

M5. TAYLOR:  Ckay.

JUDGE CLIFTON: But | think we should allow
himto add to our -- | -- | think for those of us who
are -- who are not even novices, | nmean, we're just on
the outside of this looking in, this is hel pful food for
t hought, | believe.

M5. VULIN:. And |I'mdone with that |ine of
guesti oni ng.

JUDGE CLIFTON: On, that's hel pful, too. Al
right.

M5. VULIN. W can stop there.

JUDGE CLIFTON: And -- and your concern is
noted for the record.

BY MS. VULI N

Q So you nentioned Federal Order Reformin 2000.
Can you just give ne kind of an overview of what that is
or what happened?

A Basically Congress ruled -- as | said, prior
to 2000 there were approxi mately 32 orders, Federal
orders, | don't renenber the exact nunmber, but Congress
passed a | aw that mandated that the orders be conbi ned
down to ten to 13 orders. One of the mandates was al so
that California could cone in as a Federal order as one

of those ten to 13.
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And so we went through a process that was a

sonmewhat uni que process for us that it was infornma
rul emaki ng, where this is a formal rul e-nmaking process,
and conbine the orders down to that -- to -- | believe
we had ten at that tine.

Q And the 1000 section was created during
Federal Order Refornf

A The 1000 section had al ways been there, but
not inits current form The 1000 section at that
time -- prior to that was predom nantly the provisions
of -- dealing with the Market Adm nistrator and so sone
of those things, so 1000.25, 26, 27 was in there |
bel i eve, 28, sonething like that, but it was a
relatively small grouping of things that pertained to
the -- all the orders universally.

Part of order reformwas to -- or part of the

I dea when we went to order reformwas to make sone of
the provisions nore standard across all of the orders.
Orders used to be very independent and had very
i ndi vidual provisions. And as the industry has grown
and we' ve seen cooperatives narketing m |k across
mul tiple regions we've seen handl ers that have plants
and operations across nmultiple regions, there was a
significant discussion to nmaki ng sonme standardization of

provisions. And so that's where you see the
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all ocation -- the 1000's, and so those provisions are

standard across all the markets, and it was felt that

that would help the industry with dealing wth Federal

orders is to have sone consi stency on how t hese

provi sions were witten and conceivably adm ni stered.
Q Thank you.

So I'l'l turn back now to Section 1000. 4, which
is the definition for a plant. Now, if you had to
sunmari ze this for a | ayperson, how would you -- how
woul d you tell -- how would you describe to them what
that is under Section 1000. 47

A Well, basically I think if you -- if you don't
take exactly what's in here and abbreviate it or
summarize it, it's basically describing the operation of
the plant. It's got to process mlk, it has to receive
mlk, it has to have facilities for those things, those
processes.

Q And can a plant be one conpany with different
facilities or is each facility a plant?

A Each facility is a plant. A hand -- a

handler -- well, that's kind of skipping ahead to
sonet hing el se, but a handl er would have -- coul d have
multiple plants, but a plant is a -- one plant.

Q kay.

A One facility.
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Q kay. And each woul d be regulated differently

when the regul ations pertain just to plants?

A Each one could be requlated differently, but
not necessarily. |If a handler had two cheese plants,
they would -- and they were in the sane Federal order,

then they would be regulated in the sane fashion,
assum ng they were both pool plants. There would not be
one woul d be regulated differently than the other.

I f you had a distributing plant and a supply
pl ant, then you coul d conceivably have different
regul ati ons because you're dealing with a distributing
pl ant versus a supply plant.

Q So turning to Section 1030.5, which is a
distributing plant, it again refers to the Section 1000,
correct?

A Correct.

Q So turning to Section 1000.5, it describes
that a distribution plant nmeans a plant that is approved
by a duly constituted regul atory agency for the handling
of Gade A mlk at which fluid -- fluid mlk products
are processed or packaged and fromwhich there is route
di sposition or transfers of packaged fluid ml|k products

to other plants. So what is route disposition?

A Rout e disposition, and I'll read the
definition here is -- neans the delivery to a retail or
581

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME llI Court Reporters



(o2 BN 2 BN S ¢S B\

\‘

whol esal e outlet, either directly or through any
distribution facility, including disposition froma
pl ant store, vendor, or vending nmachine, of a fluid mlk
product in consuner-type packages or dispenser units
classified as Cass | mlk.

Q So a distributing plant sends out the m |k not
necessarily to the final consuner?

A Yes.

Q They're -- they're definitionally m ddl eman?

A There could be, they could -- they could send
it directly to a consuner. For instance, there's a --
sone dairies who have their own mlk routes to consuners
and that -- let ne back up.

Wien | see route sales, | think -- the way |
think about it is that the plant is delivering to --
delivering it, they have a route that they go down and
t hey dispense the mlk, either to a consuner, to a
retailer, to a whol esal er.

Q Can a distributing plant get the mlk directly
froma dairy farmer?

A Can a what now?

Q Can a distributing plant --

A Yes.

Q -- receive the mlk directly froma dairy

farn?
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A Yes.

Q Can they receive it from another distributing
pl ant ?

A Yes.

Q Does it matter if the mlk for a distributing
plant, just for the definition of distributing plant,
does it matter if the mlk cones froma dairy farm
within the marketing area or without the marketing area?

A No, it does not.

Q Now I"Il turn to Section 1000.6. Thank you
for going through these with me, I"'msure it's very
rudi mentary for you.

So Section 1030.6 again references the Section
1000 definition?

A Correct.

Q And this is the definition for a supply plant.
So a supply plant is a plant that is approved by duly
constituted regul atory agency for the handling of G ade
A mlk that receives mlk directly fromdairy farners
and transfers or diverts fluid m |k products to other
pl ants or manufactures dairy products on its prem ses.

So can you explain to ne how a supply plant is
different than a distribution plant?

A A supply -- a distributing plant distributes

packaged fluid mlk products on routes or to other
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pl ants, a supply plant is predomnantly distributing
bulk mlk, and the idea is that the supply plant
supplies the distributing plant.

Q But they don't necessarily have to supply a
di stributing plant, do they?

A No, they do not.

Q So nowl'll go to Section 1030.7 with is the
definition of pool plant. So previously the definitions
for what a type of plant is classified as just had to do
with what they did with the mlk, not where the mlKk
came from correct?

A Correct.

Q But now | ooking at the definition of a pool
plant, that's different when you're di scussing what a
pool plant is, correct?

A When you' re discussing def -- the definition
or the qualification of pool plant, you're discussing
where that m |k noves to or from

Q So if you had to describe to a | ayperson what
a pool plant is, how -- how would you describe that?

A The -- probably the -- the sinplest formis to
say either distributing plant or supply plant that neets
certain qualifications to be part of the Federal Order
Mar ket Pool .

Q And these qualifications are where their mlKk
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conmes fronf
A It does not.

Ckay. Wat -- what are these qualifications
t hen?

A D stributing plants and supply plants both --
| et nme back up.

Where a producer is |ocated does not
necessarily nean that's where the mlk is pooled. The
pooling is determ ned by where the distributing plants
sell their route sales. So a producer does not have to
be in the same marketing area as the distributing
plant's route sales. GCkay. So a distributing plant
qualifies by selling a certain -- a percentage of
their -- first of all, they produce and nake into Cl ass
| fluid mlk products that are sold on routes a
percentage of the mlk that is received in the plant.
In our market it's 15 percent. And then to determ ne
what Federal order they're located in, they have to sel
at | east 25 percent of those route sales into the
mar keting area. And those nunbers vary by order. Qurs
are 15 and 25. | believe M. Wse said this norning 25
and 25 was a nunber that's in a |lot of the orders as
well, so it does vary by order. And that was -- those
nunbers are in Exhibit -- | did not bring it with ne --
9, Exhibit 9.

585

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME llI Court Reporters




(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q And Section G of this sane provision allows
t he Market Adm nistrator to change these nunbers,
correct?

A That is correct.

Q Have they ever been changed in Order 307

A The Market Adm nistrator generally will not
change the nunbers on a distributing plant, that happens
very rarely. In fact, | can't think of a tine that it
has happened. Generally the nunbers on the supply plant
wi |l be what changes, depending on the utilization of
the market and the supply of mlk in the market and the
demand for mlk in the market.

Q And you said you didn't think that any O der
30 changes have been nmade. Do -- do you know of any to
any order?

A We have not had any changes in our shipping
percentage or our distributing plant percentages since
order reform

Q And these shipping percentages, did they only
apply to fluid mlk?

A | believe a supply plant can ship condensed
and al so qualify, get some qualification.

Q Is there anything el se you think a | ayperson
woul d need to know in order to understand what a pool

pl ant is?
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A Probably not. That's the -- that's the
basi cs.

Q So now I'll turn to Section 1030.8, which al so
adopts Section 1000. So Section 1000.8 defines what a
nonpool plant is.

A Correct.

Q In laynen's ternms, can you explain to us what
a nonpool plant is?

A It's any plant that's not a pool plant.

Q Whi ch nmeans? \Wat happens with the mlk in a
nonpool pl ant?

A Sone of the nonpool plants, |like for instance
there's a nunber of categories of nonpool plants. In --
and | think | nentioned yesterday in the testinony that
one of the things |I find kind of interesting is a pool
pl ant in another order is a nonpool plant to our order,
so Order 32 pool distributing plant is a nonpool plant
to Order 30, so there's one form of a nonpool plant.

Partially regul ated plants | believe are on
that |ist except --

Q Wiat is -- what is a partially regul ated
pl ant ?

A A partially regulated plant is a plant that
does not neet -- that has sales, route sales into the

mar keti ng area but not enough sales to qualify as fully
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regul ated. So, for instance, if we back up to an Order
30 plant where we have to have 15 percent of the
receipts in packaged fluid mlk out on routes and
25 percent of those route sales have to be in the
mar keting area, there could be a plant that has
15 percent -- neets the 15 percent, the first category,
and nakes it a distributing plant because they have the
route sal es, but maybe they only sell five percent of
their route sales into our market. They woul d not be
fully regul ated, they would be a partially regul ated
pl ant because they don't need the full definition.

Q And why woul d a pl ant choose to be a nonpoo

pl ant as opposed to a pool plant?

A In some cases they don't have much of a
choi ce, obviously. |If they're another order
distributing plant -- another order pool plant or

they're a partially regul ated pool plant, exenpt plants,
certain categories of plants are laid out as nonpool
pl ant s.

Some plants choose to be nonpool plants, and
that choice is predomnantly in our narket nade based on
t he econom cs of pooling mlk in a particul ar nonth.

Q So the prices would be better if you didn't
pool as opposed to if you pool for that nonth?

A Basically it's based on the rel ationshi ps of
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the prices, which lead to the producer price
differential and the return that they would get from
pool i ng.

Q Can a plant nove from being a pool plant to a
nonpool plant and vice versa?

A Yes.

Q Can they do this nonthly?

A Yes. They have to neet certain regulations to
do that. So, for instance, a supply plant in our market
has to ship 10 percent of their receipts to a
di stributing plant to be regulated, so if they decided
to be a pool plant, they would have to ship 10 percent
in that particular nonth. |If they were -- if they did
that and they becane a pool plant, let's say in
Septenber, and then in Cctober they did not want to be a
pool plan, they would not ship, and so they would have
no shipnents to a distributing plant and be a nonpoo
pl ant .

Distributing plants are a little tougher
because they are -- have m |k going out on routes al
the tinme, but conceivably they could cone and go
nmont hl y.

Q So now I'll turn to Section 1030.9, which
agai n references back to Section 1000.9, and this is the

definition of a handler. So | see there are three types
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of handlers. Can you explain to nme each of these types?

A Well, there's basically -- yeah. The first
part of the handler definitionis just a -- a -- kind of
a generic definition because it says "any person who
operates a pool plant or a nonpool plant,"” and that
pretty well picks up a whole lot of folks, but that's a
handl er .

Section (b) of the handler definition and
Section (c) are kind of what | would call special parts
of Section (a) in that Special (b) is a broker, and this
i s sonebody who brokers m |k products, and they are not
subject to the financial aspects of the Federal order,
and so that would be a special instance of that handl er
definition.

The other one, which is alittle -- which is
really a definition that is used a lot in the Federa
orders is (c), and the order -- in the orders, it's
referred to as 9(c) handler. And the 9(c) handler is a
cooperative -- in fact, a proprietary handl er cannot be

a 9(c) handl er

- it's a cooperative who picks up mlKk
of its nmenbers and delivers it to pool or nonpool
pl ants.

And there is sone special handling of that
mlk. One of the things about a 9(c) handler is that

wth agreenent with the pool plants that they ship to,
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that they deliver mlk to, is that that handl er becones
the responsible party for that mlk, and that receiving
handl er then has that mlk on their report as producer
ml k, they're responsi ble for paying producers, and it
is allocated at the plant as producer mlk. And so
that's kind of a -- having a new case of a handler, it's
alittle different.

The -- and those producers are paid generally
i n aggregate, so instead of the plant paying each
producer that was delivered on a 9(c), they would
play -- pay the cooperative the blend value for all the
mlk from-- that that handl er delivered.

Q Now | ' m | ooking at Section 1030.11, and it
says this section is reserved. Wat does that nean?

A At one point in tinme, there was probably a
provision there that there isn't any | onger when it says
reserved, and so instead of renunbering everything, they
just plunked "reserved" in.

Q So now I'mat Section 1030.12, and this is the
definition of a producer. And it looks like this is one
of the first ones where Order 30 has their own
definition?

A Order 30 does. | believe all the orders have
their own definition. Al the orders have their own

definition for 7 as well, 1000.7, the pool plant.
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Q kay. So what is a producer under O der 307

A It's any person who produces m | k approved by
a duly constituted regul atory agency for fluid
consunption as G ade A mlk, and then whose mlk is
received at a pool plant directly fromthat producer or
di verted by the plant operator in accordance with
Section 1030. 13.

Q To be a producer, do you have to sell all of
your mlk to a pool plant?

A No.

Q If you sell sone of your mlk to a pool plant,

is your other m |k pool ed?

A It can be.
MR. BESHORE: Your Honor. I want to -- | want
to interpose -- Marvin Beshore.

| want to interpose an objection at this
point. | think there's great anbiguity in -- in what
we're getting fromthis testinony of this nature from
this witness. He's asked about the provisions of Oder
30, which really aren't the subject to this hearing, per
se, they may or nmay not be illustrative, but they're not
subject to the hearing. And then, you know, the next
guestion is, well, what happens if a producer doesn't
deliver all of his mlk. Does that nean under Order 30

or under Part 1000 or under -- it's -- there's --
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there's a | ot of general testinony being elicited. It's
not at all clear whether that applies to all orders or
only a particular order or what, and | think we're
getting way afield froma wtness who is there prinmarily
to testify about Part 1000, which is in every order, and
t hat was ny understandi ng, maybe sone ot her generalities
about the qualification, but whether they' re specific or
generally, it's getting quite mrKky.

M5. VULIN. May | respond? This is Ashley
Vulin. | tried to make it very clear on the order when
we're referring to Section 1030 or Section 1000, so it
should be clear in the record when the witness is
speaki ng towards sonething that's particular to O der 30
or sonmething in the nore general 1000 provisions.

Secondly, we're asking the State of California
and all of the farnmers in California to adopt a system
that is totally different than the one that they've been
using, and the ability to understand how t he system has
worked in other states in nore |ayman's terns as opposed
to the conpl ex econom cs that we've been discussing so
far | think is really inportant for -- for this hearing.

JUDGE CLIFTON: M. Beshore, you very
articulately have pointed out that when we're tal king
about sonething that applies to Order 30, we're talking

about sonething that applies to Order 30. | think that
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is very hel pful and very meani ngful .

So you may go forward, but that's hel pful for
us to renenber that.
So, let's see, we were just talking about --
woul d you reask your | ast question?
M5. VULIN: Actually could |I ask the court
reporter toread it back? |[|'ve forgotten now.
(Wher eupon the record was read.)
THE WTNESS: In Oder 30, it could be.
BY MS. VULI N
Q Under Order 30, would you still be a producer
if you only sold sonme of your mlk to a pool plant?
A Depends on the percentage and ot her factors.

Q kay. Now, I'mnoving to Section 1030. 13,

which is comng fromOder 30, and this is the

definition of producer mlk. So when you said if you

sell sonme of your mlk you may still be a producer,
you're referring to this provision?

A Basically in -- in one of the parts of --
Section 1030. 13, producer mlk, is a description of

that nmay be diverted to a nonpool plant.

of

m | k

Q So now I'mat Section 1000.25, and this is the

definition of a Market Adm nistrator. Now, this
sonewhat nore procedural provision is the sane

t hroughout all of the orders, correct?
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A That is correct.

Q And can you just describe generally what a

Mar ket Adm ni strator does?

A He mai ntains and i nvests funds outside of
US Departnent of Treasury for the purpose of
adm ni stering the order, makes rules and regul ati ons
effectuate the ternms and provisions of the order,
receive, investigate, and report conplaints of

violations to the Secretary, recomrend anmendnents.

t he

to

Hi s

duties include, let's see, "Market Adm nistrator shal

performall the duties necessary to adnminister the t
and provisions of each order under his or her
adm ni stration, including but not limted to the
fol |l owi ng" --
Q And 1'll stop you there, you don't need to
read all of it, thank you. But so just generally, t
Mar ket Adm nistrator is the person who's in charge o
maki ng sure that the order is being inplenmented as i
was witten?
A That is correct.
Q And we're al nost done, we're just getting
t hrough the | ast ones.
So now I'min Section 1000. 26.
kay.

This is continuity and separability of
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provisions, so this is also a nore procedural provision
that's the sanme across all orders, correct?

A That is correct.

Q And what -- if you can just sunmarize what
does the provision neans.

A Basically, it's laying out what woul d happen
if an order was di sbanded or voted out or what happens
in aliquidation or so forth.

Q Now to Section 1000.27, this is handler
responsibility for records and facilities, and this just
sumrari zes that a handl er has additional recordkeeping
duties if they're a handler under a Federal MI Kk
Mar keti ng Order?

A Basically it lays out the requirenents of a
handl er for maintaining records to nmeet our requirenents
to have avail abl e those records when we need them

Q But it doesn't have to do anything to do with
what makes soneone a handl er?

A No, it does not.

Q Section 1000.28. This is termnation of
obligations. Can you just sunmarize generally what this
provi sion is about?

A Basically what we're tal king about in 1028 is
timefranes for settling noney coming into and goi ng out

of the Producer Settlenent Fund and the Adm nistrative
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Fund and the Marketing Service Funds of the market, so
there's deadlines on how soon or how long it would take
in maximumto receive your funds or that you need to pay
your funds, so it kind of sets a set of deadlines there.
Sone of those deadlines can be changed if there's court
pr oceedi ngs.

Q Last one, Section 1000.42. It says
"Classification of transfers or diversions.” Wat's a
transfer?

A A transfer is when a plant ships mlk directly
to another plant, so they -- it's in their plant, they
load it on a truck, send it to the other plant.

Q And what's diversion?

A A diversion occurs when a handler or a
cooperative receives mlk or picks up mlk fromthe farm
and delivers it to a pool or nonpool plant at the

distribution of that proprietary handler or 9(c)

handl er .

Q That's all | have. Thank you for your tineg,
M. Schaefer. | appreciate it.

A You're wel cone. Thank you.

JUDGE CLI FTON: Thank you, Ms. Vulin. | think
that was very hel pful.
Who next will question M. Schaefer?

M. English.
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CROSS- EXAM NATI ON
BY MR ENGLI SH:

Q Chip English. Good afternoon, M. Schaefer

So | want to direct a nunmber of ny questions to your

testinony fromyesterday, and for ease, | will actually

tell you what page it's on fromthe "rough draft on
from yest er day.

JUDGE CLIFTON: Is there another copy of t

yIl

hat ?

| don't have one. Is this the last one? | didn't nean

to take one froma participant.

MS. VULIN: | got one.

MR. ENG.I SH: She just handed it to ne, and I

was trying to speed it up.

BY MR ENGLI SH:

Q So I'm |l ooking at page 3, lines 21 through 23,

whi ch reads, "The purpose of the pooling provisions
to determ ne which plants and which producers can
participate in respect to Federal orders." Wy ist
i nportant?

A It determ nes who really participates int

are

hat

he

pool and who receives -- or who receives their blend,

the blend price, who is eligible to receive the blend --

bl end price froma respective order. It -- so it sets

up basically boundaries or limts or whatever you want

tocall it as to who is going to participate in this
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mar ket pl ace.

Q Turning to page 4, referring to page -- at
line 7 and 8. And connecting back a little bit to
Ms. Mulin's examnation, you say there's a basic
di fference between distributing plants and supply
plants. Wy is there a distinction at all?

A It -- | believe the distinction really is
their service that they performin the marketplace. The
di stributing plant is bottling the mlk and supplying
the G ass | marketplace, whereas a supply plant is
supplying mlk, or traditionally has been supplying mlk
to that distributing plant. The supply plants
hi storically would have been out in the country
gathering mlk supplies fromthe farnmers, and then
putting that mlk on a truck to send to a plant at a
urban area for bottling and distribution to consuners.

Q Is that another way of saying it's part of
deciding who is in the boundaries? Because if you're
not a distributing plant, you' re not a supply plant,
you're not going to be inside the boundary, correct?

A Not necessarily. You don't have to be -- a
producer or a plant does not necessarily have to be
wi thin the boundary of the marketing area.

Q And, I"'msorry, | was using the term

"boundary" as you used it about three m nutes ago about
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t he boundari es of the pools.

A Ch, okay.

Q | was not referring to market area, |
apol ogi ze.
A Yeah, basically, it does -- it does kind of

have that, if you don't have a supply plant or
distributing plant to ship to, then you would not be
able to participate.

Q A couple lines down, lines 13 to 15, again on
page 4, "The third step is to determ ne whet her each of
these plants is a pool plant and therefore can
participate in a particular Federal order."” So, again,
this is going back to that first statenent on page 3
with respect to determning who's in and who's out?

A Correct.

Q And in Order 30, by definition, that neans
there are sone plants to which mlk is shipped that are
out, we call those nonpool plants, correct?

A W have sone plants that are nonpool plants in
Order 30, that is correct.

Q And -- and by that | nean they're nonpoo
pl ants not because they're regul ated on anot her Federal
order but because they're just nonpool plants anywhere?

That is correct.

Ckay. Turning to page 9 of your testinony,
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and |"mreferring nowto lines 16 through 21 with
respect to unregul ated supply plants. And in the |ines
19 through 21 you say, "They do file a report of
receipts and utilizations for each order, and they may
have an obligation to the settlenent fund." Under what
ci rcunst ances do they not have an obligation with
respect to the settlenent fund?

A If I recall correctly, and this is going to
stretch me a little bit, | believe, and if | see
sonebody fromthis side of the roomhop up and wave and
yell and scream then |'ve obviously m sstated, but in
certain cases there -- what we're really | ooking for is
that mlk that is used in Class | gets priced as C ass |
m | K.

In the case of a nonregul ated supply plant,
you coul d have an instance where they nove mlk and the
distributing plant or the plant that they nove that m |k
to would pay the Class |, and so they would not -- so

the unregul ated supply plant woul d not necessarily have

an obligation to the pool. The mlk would still get
charged -- have a Cass | charge on it based on the
distributing plant but it would not pass back -- it
woul d be a direct billing to and fromthe Market

Adm ni strator to the unregul ated supply pl ant.

Q So I"'mgoing to go off script here for a
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monment, and -- and | think I'mat a point where it's

going to be a little different, but it's sort of in

t he

sane vein. Wat enforcenent is there of the m ni num

price regulation for Order 30 on pooled mlk that is
recei ved by a nonpool plant?

A If the mlIk is pooled and received in a

nonpool plant, we enforce m ninmum paynent. Now, that is

true for proprietary handlers. Cooperatives are --
because they're a cooperative are allowed to pay the
price that their nenbers have decided is appropriate
price for that nonth.

Q But even as to proprietary entities, again
whom do you enforce the m ninmum price on pooled mlk
that is received by a nonpool plant?

A The handl er who pooled it.

Q Do you enforce any price as to the nonpoo
pl ant ?
A If a pool plant has mlk of their own

producers and it is not pooled, we do not enforce an
m ni mum pri ce.

Q But let ne just kind of tie that together.
it's pooled mlk, the handler that filed the report,
you're going to enforce the mninmumprice as to that
entity, correct?

A. That is correct.
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Q But to the extent that that transaction
carried forward and the nonpool plant received the mlKk,
are you | ooking to the nonpool plant under their
circunstances to enforce the mnimumprice in any way?

A W are not, we are | ooking at the pool plant
who pooled it.

Q So goi ng back to your testinobny just one nore
time, page 11, line 13, and you used the term "touch
base requirenents."” Wy are touch base requirenents
i nportant?

A Touch base requirenents really indicate
whet her the producer -- the -- the idea of a touch base
requirenent is to determne if the producer who is part
of the pool can deliver Gade Amlk to a pool plant for
use in the Cass | market.

Q Does it go back to our idea of hel ping
determ ne, now not the market area boundary but the
boundary of who's in and who's out for pooling purposes?

A At times it could be used for that way, could
be used that way.

Q Ckay. You use the termin your testinony
"degraded mlk." D EGRADE-D Degraded mlk. Wat
is "degraded m | k"?

A |'ve been thinking about that a little bit,

t hat probably wasn't the correct term but basically
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what | was referring to was a farmthat had |lost their
Grade A status and therefore is ineligible to
participate in the Federal order.

Q Because it can no | onger be a producer because
it's -- doesn't neet the definition of what's happeni ng
froma duly regulated authority, correct?

A Correct.

Q Now, is -- is that sonething that can be
voluntarily given up by a producer?

A That | do not know.

Q kay.

A | -- I"'mnot famliar enough with the -- with
the State, because the State is who determ nes whet her
they're G ade A

Q So you don't know whet her under Order 30, for
I nstance, in sone states a producer may give up its
Grade A status and then get it back in a future nonth to
come back onto the pool?

A That | do not know.

Q kay. | -- | have a topic area, but |I'm going
to mention it, and I'massumng we're going to have to
come back, and that is the treatnent of condensed mlk
and/or nonfat dry mlk for fortification purposes, and |
think that is the identical or at |east close enough to

the topic area M. Beshore raised that maybe after a
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break you'll be able to respond to; is that correct?

A That's correct.
Q So, Your Honor, | also want to tal k about that
subj ect.

A nonment ago we tal ked about mlk going from
the country to the city, and we talked a little bit
about the PPD, or you did with M. Beshore. 1Is there a
difference between a blend price and/or where it matters
a PPD for producer and the price announced for the city
zone?

JUDGE CLI FTON: For the city what?

MR. ENG.I SH: For the city zone.

JUDGE CLI FTON:  Zone?

MR, ENGLI SH:  Zone, Z-O- N-E.

THE WTNESS: In Oder 30, our -- our price
for our PPD, or -- or blend price, if you want to cal
it that route, is announced in what's called a dollar 80
zone, which is the county's, including Cook County,
whi ch is the Chicago area, and | believe the dollar 80
zone actually goes up to M chigan, Lake M chigan, a ways
into Wsconsin, so there are a nunber of counties that
have a dollar 80 zone, and that is what our price is
announced at. If the mlk is delivered in a county
ot her than that dollar 80 county, there is a reduction

in the PPD.

605

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME llI Court Reporters




(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

BY MR ENGLI SH:

Q So for that producer, the blend price for PPD
woul d be | ower than what you announced for the principal
zone?

A Correct. Now, let nme -- | also think it can
go up as well. If -- if our -- if we have a ml Kk that
woul d have been delivered into a county in the $2 zone
and got priced in our nmarket, then he would get nore
noney, but our -- our narketing area is all less than a
dol I ar 80.

Q So | want to discuss a little bit now the
mechani cs of pooling, and sonetines we use the word --
sone of us use the term"depooling,"” or | guess it's,
you know, it's not eligible to be pooled, it's not
pooled. And again |I'muse pooling, Pr-OOL-I-NG and
depooling is one word, DE-P-OOL-1-NG

So |l just -- | don't want to get in this --
I"'mnot trying to get in the weeds, | just want to tal k
about it generically. And, you know, we've got sone
testinony in the record through the exhibits fromthe
Departnent, and | think sone answers to questions of
M. Beshore and Ms. Vulin, you discussed, for instance,
the fact that a plant could be pool ed one nonth and be a
nonpool plant another nonth, correct?

A. Correct.
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Q And that could inpact whether or not the mlk

received at that plant is pooled or not, correct?

A That is correct.

Q So let's talk about this proposition: Wo
makes the decision to pool mlk?

A The handl er of --

MR BESHORE: Can | -- okay. MNow that -- this
is exactly where --

JUDGE CLI FTON: Who are you?

MR. BESHORE: Marvin Beshore.

This is exactly where | think the record needs
specificity and clarification with respect to what's
bei ng tal ked about. Under what Order? | nean, there's
not -- you know, is it under -- if it's under Part 1000,
then it's who generically decides, but if we're tal king
about particular orders -- if we're not tal king about a
generically answerabl e question, which | don't think
that one is, then we need to tal k about particular
orders or we've got testinony that's not attached to
anyt hi ng.

JUDGE CLI FTON: Thank you.

MR ENGISH | will accept that. It was
i ntended, M. Beshore, and certainly I'masking this
witness in this instance about Order 30.

THE WTNESS: In Oder 30, it's the handler
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may el ect to not pool mlk that has been received in a
nonpool plant. GCenerally speaking mlk that is received
in a pool plant nust be pool ed.
BY MR ENGLI SH:

Q So -- so, for instance, a handl er who operates
a 7(a) plant doesn't have the sanme choice as anot her
handl er who operates a supply plant?

A If a 7(a) plant brings that mlk as their
own -- let's say they have their own producers, and
brings that mlk into the plant so it's physically
received at the plant, it nust be pooled. |If he diverts
that mlk to a nonpool plant, then that mlk that was
diverted he may el ect to not pool.

Q So they have the election even as to that?

A Correct.

Q As long as it's not physically received within
the 7(a) plant?

A Correct.

Q Now, there nmay a consequence in a future nonth
for having made that choice, say, in Septenber, correct?

A Correct.

Q That if you have nmde the choice in a
particul ar nonth, say Septenber, not to pool a certain
producer's mlk, then you will have to qualify it again

in the future nonth, correct?
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A In Oder 30, once a producer is qualified, he
is basically on the order for life unless he |oses his
Grade A status for a calendar nonth or the mlk has been

pool ed on anot her Federal order.

Q So you don't have to even requalify the
mlk --

A That is correct.

Q -- on Oder 307

A So if he elects to not pool the mlk in the
nmonth in Septenber, he -- if the producer was qualified

i n August, he elects to not pool it in Septenber, he can
bring the producer back in in Cctober. Now, that's the
qualification portion of it.

Order 30 has another portion in there that
deals with how nuch volune a handl er can pool nonth to
nmont h, and so a handl er during the period of -- let's
see, |'ve got to get ny nonths right here -- Apri
t hrough February can only bring on or only pool
125 percent of the mlk that he pooled in the previous
month. In March it's 135 percent. So there is sone
restriction as to what you can bring on nonth to nonth.

Q But it doesn't apply to the specific producer
it's applied -- it applies to the handl er who's nade
that election to not pool mlk, and he m ght have a

l[imtation which could inpact pooling all of his
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producers but -- or all the mlk, but it wouldn't affect
t he question as to whether that producer was still
eligible to be pool ed?

A That is correct. | think there's an exception

to that, and that is if he was pool ed on anot her nmarket.

Q kay.

A There's sone issues.

Q So | eaving aside the exigencies --

A Yeah.

Q -- of being pooled in other market -- area
mar ket ki nd of provisions or if you' ve been degraded
but --

A Yeah.

Q Now, | want to be very careful because we've

used the word "boundaries"” in Federal mlk orders. Can
m |l k reside outside the pool but inside the narket area?
MR. BESHORE: |In Oder 307

BY MR ENGLI SH:

Q In Order 30.

A Let me try and rephrase the question --

Q Sur e.

A -- so | understand it. Wen you are saying

"resi de outside the pool," you nean not participate in
t he pool ?

Q Exact|y.
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A And still be located in the narketing area?
Q Yes.
A There is no restriction on Order 30, and -- |

better just stop at O der

be | ocated and stil

Q

30, as to where a producer can
be a producer on Order 30.

The flip side is there's no restriction on

where it can be | ocated and not be pool ed, correct?
A Correct. If | got that right.
Q Does milk in Order 30 physically produced in

the marketing area --

is there m |k physically produced

in the marketing area that

i s not pooled on a regul ar

basi s?

A | guess | would -- | would qualify that a
little bit as to a regul ar basis.

Q Ckay.

A Dependi ng on price we may have sone m | k that
iIs not -- that they elect to not pool for a nunber of
nmonths in a row, and so in that case, yes, you' ve got

mlk in the marketing area that would not be pool ed.

Now, on a regular basis, if you' re talking nultiple

years in a row, there may be sone, but --
Q Well, let's strike the word "regular”™ fromny

guestion and you woul d say yes?

A
Q

Has that underm ned your

woul d say yes.

ability to adm ni ster
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the Order, Order 307?

A At this point intinme | wuld say no. At one
time it did.
Q Was that tinme prior to ne having -- that we

had a couple of hearings in the m d-2000 tinefrane where
we had sone issues and we anended the orders?

A That is correct.

Q So since -- since Order 30 was anended, not
once but tw ce, post-Federal Order Reformto address
sone pooling issues, you have not experienced that sane
i ssue?

A |"'mgoing to say | would agree with that. Not
being in the part of the office that | ooks at the budget
every -- every nonth, | -- they --

Q Leavi ng aside the inpacts on the Market
Adm ni strator's budget for a nonent.

A It does -- it does have an inpact on the
Mar ket Admi nistrator's budget. W would -- we have gone
fromover three billion pounds pooled this year to we
had | believe a nonth with under two billion pounds
pool ed. And you take a billion pounds off at three
cents a hundredweight, it's a fair anount of noney. But
it has not had a -- it has not created the probl ens that
it did prior to the current provisions we have in our

or der.
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M5. TAYLOR  Your Honor, | just want the
record to be clear that M. Schaefer is here to testify
on the provisions as they're currently adm ni stered.
There is a hearing record that dealt with the issue M.
English has discussed, and they -- parties can make a
deci si on on whether or not it solved -- you know, it
solved that issue of mlk not being pool ed.

MR, ENGLISH | don't believe that was the
guesti on, Your Honor.

M5. TAYLOR | don't want -- M. Schaefer is
not here to offer his opinion whether or not that
underm nes things. He's here to discuss provisions as
they're currently adm ni stered.

JUDGE CLIFTON: | think this falls into that
category, Ms. Taylor. Al right. But your concern is
noted, and it wll be helpful to have that -- to take
I nto consi deration.

BY MR ENGLI SH:

Q | -- 1 do want to clarify one thing because --
just so the record is clear. You said it dropped from
three billion pounds to two billion pounds, and that
creates financial inplication because of assessnents. A
billion pounds didn't just disappear, did it?

A It did not.

Q That would be eligible mlk that wasn't
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pool ed, correct?

A That is correct.

Q Turning to 1030.7(h), which is the term poo
pl ant shall not apply to the following plants, and 7, 7
is provision --

JUDGE CLI FTON: G ve ne the nunbers --

MR, ENG.I SH: Ckay.

JUDGE CLIFTON: -- just so |l wite it
correctly.

MR, ENGLI SH: 1030, so this is an Order 30
provi sion, to which the witness has testified to, and
it's Section 7, so 1030.7(h), and I'm | ooking at
paragraph 7 under (h), and | nerely said for (h), this
is the termpool plant shall not apply to the foll ow ng
pl ant s.

BY MR ENGLI SH:

Q And paragraph (h)(7) reads "that portion of a
regul ated pl ant designated as a nonpool plant that is
physically separate and operated separately fromthe
pool portion of each plant. The definition of a portion
of a regul ated plant as a nonpool plant nust be
requested in advance and in witing by the handl er and
must be approved by the Market Adm nistrator."”

You're famliar with that provision, correct?

A. Yes.
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Q s that sonetines known as the split plant
pr ovi si on?

A Yes.

Q And you've -- split plant provision
S-P-L-I-T, split plant provision. And it is sonetines
known as a split plant provision because a pl ant
literally can be both a pool plant and a nonpool plant
at the sane tine, correct?

A The physical -- the physical portions cannot
be the sanme, so you cannot have one intake being used --
one single intake being used for both at the sane --
both. You would have to split your intake in some
fashion, split the layout, basically |lay out your plant
such that you can differentiate to our satisfaction that
one portion of that plant is dealing with your pool mlk
and one portion is dealing wwth your other, we'll say
the other plant really.

Q Now, |'m not | ooking for confidentia
i nformation, but do you presently have plants utilizing
the (h)(7) provision?

A Yes, we do.

Q Thank you. | have no further questions.

JUDGE CLI FTON: Who will next question
M. Schaefer?
111
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CROSS- EXAM NATI ON
BY MR VETNE:
Q John Vetne for Hil mar Cheese Conpany.

Wiile it's fresh on ny mnd, M. English asked
you questions about producers |ocated in the narketing
area that are not pooled on Oder 30, and | think your
di scussi on revol ved around producers whose m | k was

renoved fromthe pool, not included on the pool report.

Is that -- am | correct?
A That is correct.
Q There are additionally -- there is

additionally m |k produced wthin the geography of the
Order 30 narketing area that is not pooled within O der
30 but instead pooled by handlers nmarketing mlk to

ot her markets such as the Md East, the Central

Mar keti ng Area, perhaps el sewhere; is that correct?

A That is correct.

Q And -- and the m |k of those producers |ike
the mlk of producers whose production is pooled within
Order 30 mght be voluntarily associated with the pool
or disassociated with the pool in a manner simlar to,

maybe not identical to Order 307?

A Not knowi ng the provisions, being as famliar
with the provisions in the other orders, | could not say
for sure.
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Q Ckay. You're famliar with the publication
call ed Federal M|k Order Market Statistics?

A Yes.

Q And -- and that has published -- reports
producer mlk, anong other things, by market, and
frequently there's a footnote in one or nore nmarkets
alerting the reader to this volune may reflect sonme mlKk
t hat was di sassoci ated for econom c reasons or price
rel ati onship reasons. Are you famliar with that report

and that footnote?

A Yes.
Q | wanted to go back to -- initially to a
di scussi on of Section 92, which is -- 9(c), rather,

whi ch is a common provision in the marketing orders.
You di scussed that on page ten of the rough draft
testinony and you discussed it in dialogue with people
t hat questioned you before.

One of the things that you highlighted there
is that mlk marketed by a cooperative associ ati on nay
by agreenent be included on the -- the report as poo
mlk on the report of a handl er-operated pool plant.
That's -- that was the essence of your -- the thing you
hi ghl i ght ed on page ten.

A Ckay.

Q What |'mnot sure we're gotten into here is
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actually the default pooling provision in Section 9(c),

which -- in which a plant operator is not the pooling
handler at all. Do you understand where |'m going? The
handl er -- the conventional handler of a 9 -- the

conventional pooling of a 9(c) handler is that the
cooperative is the handler, pools the mlk of nenber
producers in its pool report, and accounts to the Market
Adm ni strator for the classified value of all uses

in that pool report; isn't that correct?

A If a handler -- if a 9(c) handler delivers
mlk to a nonpool plant, that woul d be correct.

Q Ckay. Right.

A But at least in Order 30, | amnot famliar
wi th any instances where a 9(c) handler delivering --
delivering mlk to a pool plant is the handl er on that
m | k; the receiving handl er woul d be.

Q Ch, okay. Section 9(c) refers to agreenent
bet ween t he cooperative associ ati on and the handl er,
that the -- the plant operator, that the plant operator
will pool the mlk. So in Chicago, the customis that
there are such agreenents in all cases?

A | would say since |I've never seen a -- a 9(c)
shipment to a handler -- to a pool plant where the
handl er of the pool plant did not -- was not the --

settling wwth the pool on that mlk, I would -- well,
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I'"'mnot going to go there | guess.

Q Ckay.

A | haven't seen it, | know what you're asking
there, but | have not seen it in our market, so | -- |
think 1"l just leave it at that.

Q kay. And it's not custonmary in -- it's not
customary in your market, then, for a 9(c) cooperative

toinclude in its report of receipts and utilization in

its accounting to the pool shipnments to a pool

di stributing plant custoner?

A The 9(c) report in Order 30 covers both pool

pl ant novenents and nonpool plant novenents. Prior

Order Reform there was a -- what was called a 9(b)

to

report as well as the 9(c) report, and the 9(c) report

covered cooperative novenents to pool plants, and the

9(b) report covered cooperative novenents to nonpoo

plants. That was all nerged into one category at order

reform so the 9(c) report can cover both novenents

pool plant as well as novenents to a nonpool plant.

to a

In the novenents to a pool plant, the handl er

at the receiving plant becones -- the handler of the

receiving plants becones the handler on that mlk.
the mlk goes to a nonpool plant, the cooperative
remai ns the handler on that report and settles with

pool on that.
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Q Al right. Refresh ny nenory. The -- the
current Order 30 does not have a separate Section 7
what ever, CGD E-F, provision for plant operated by a
cooperative association. D d it have one before Federal

O der Refornf

A Order 30 did not. | don't recall Order 68 did
ei t her.

Q But you know -- you know what |I'mreferring
to?

A Yes.

Q (kay. The -- the provisions in aggregate in
Section 7 and Section 13, primarily, state requirenments
of performance that determ ne which producers and what
vol unme of producer mlk gets pooled; is that a correct
st at ement ?

A Wiich -- it would really -- it sets the
criteria for handlers and producers, the -- it sets the
criteria requirenents that they need to neet to be part
of the Order 30 pool.

Q That's true. And you referred to them as
pooling requirenents, but they're also referred to as
performance requirenents?

A Correct.

Q And t he purpose for which is determ ni ng what

ml| k gets pool ed, what dairy farnmers and what vol une of
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m | k produced by dairy farns gets pooled in Order 307

A If they do not neet the requirenents that are
in the regula -- in the provisions of the order, they
woul d not be able to be pooled on Order 30.

Q kay. We use the term"they," and soneti nes
we've used the term"him' or "his.”™ The -- in nost of
t hese provisions the decision-naker whose deci sions
allow a farmer or a dairy farner's mlk production to be
pool ed, that decision-maker is a plant operator or a
cooperative associ ation?

A That is correct.

Q The farmer has -- has the ability perhaps to
|l ook at a list of plants or list of handlers that are
pool ed to nmake a decision to narket mlk to one of those
handl ers and expect to be pool ed, but does a farner
beyond that have an active decision-nmaking role in
whet her or not his or her mlk wll be pool ed?

A Most farm-- for nost farners, the decision is
made by the pooling handl er.

Q (kay. And that pooling handler, to go back,
woul d be a distributing -- a handler that operates a
di stributing plant under Section 7(a)?

A O (b).

Q O (b). O -- and/or operating a supply plant

or a cooperative association qualified to market and
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divert m |l k?

A Correct.

Q There are for plant operators perfornance
requirenents in Section 7 that all ow the pooling of
m |k, and for cooperative associations there's nothing
in Section 7, but there is a cooperate performance
requirenent in Section 13 on diversions requiring
certain percentage, | think 10 percent in your market,
to be marketed to distributing plants or kind of
di stributing plants; is that correct?

A That's correct.

Q And the converse of that, 90 percent can be
mar ket ed el sewhere including diversions?

A Correct.

Q Ckay. And diversion for purposes of mlk
speak sinply means mlk that is sold by the diverting
handl er to sonebody ot her than a pool plant?

A Not -- not necessarily. Because the mlk that
a cooperative picks up at the farmand delivers to a
pool plant is often terned a diversion.

Q D verted fronf

A The -- basically it's just referred to as a
diversion, | didn't say what it was diverted from but
just that.

Q Ckay. So it was -- it's picked up in the bul k
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tank a farnmer's assenbled and delivered to a pool
distributing plant, correct?

A Correct.

Q And that hel ps the cooperative qualify under
the Section 13(d) cooperative performrequirenent,
correct?

A Correct.

Q And then other mlk is picked up by 9(c)
cooperatives, assenbled in bulk, and maybe sent to a
nonpool manufacturing plant, and that's called a
di ver si on?

A Correct.

Q Ckay. And that is limted in terns of
percentage of total volume to 90 percent?

A Correct.

Q kay. M1k -- mlk of a Section 7 supply
pl ant may al so be picked up by trucks from bul k tanks
and shipped directly to distributing plants to qualify,
correct?

A Correct.

Q Do you call that a diversion, too?

A Yes.

Q Ckay. So it's a qualifying diversion?

A You could phrase it that way because they can

use that for qualification to neet their 10 percent
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shi ppi ng requi renents.

Q So the 10 percent shipping requirenent is
different formof transaction?

A No, all they have to do is a supply plant
to ship 10 percent of its receipts to a distributing

plant, and there's a few other types of plants liste

a

has

din

the regulation, it's basically to a distributing plant.

That mlk can either go directly fromthe farmto th
di stributing plant or it can go fromthe supply plan
the distributing plant, either one would neet the --
help go to neet the 10 percent total.

Q And -- and the -- I'mlosing --

JUDGE CLI FTON: Yeah, you may have | ost a
battery. Let's take a break. | think we've been
sitting a long tine. Please be back and ready to go
4: 20.

(Wher eupon a break was taken.)

JUDGE CLIFTON: Al right. W're back on
record now at 4:21

M. Vetne, you nmay resunme your questi oning
M. Schaefer.

BY MR VETNE:

e

t to

at

of

Q Ckay. M. Schaefer, before our break we were

t al ki ng about performance requirenents under Section

and Section 7. The performance requirenent for a
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Section 7 pool supply plant, as | understand your order,
is essentially the sane as the perfornmance requirenent
for a cooperative 9(c) handler under Section 13(d)(2),
both pooling entities nust ship 10 percent of their
mlk, total mlk supply receipts to qualifying

di stributing plants.

A That is correct.

Q And both entities may neet those performance
requi rements by taking mlk directly fromfarns to their
di stributing plant custoner?

A That is correct.

Q And in so doing, rather than doing it by

transfer, efficiency is achieved, correct?

A That -- that is why nost of themdo it, |
bel i eve.
Q Ckay. The one -- one small difference is that

pool supply plant operators may not qualify mlk to
producers | ocated outside of the geography of the Upper
M dwest and some contiguous states directly fromthe
farmand qualify.

A Do you want to run that by again, John?

Q Yes, | do. | want to.

"The operator of a supply plant | ocated within

the states of Illinois" -- I'mreading from Section

7(c)(2), "supply plant located within states of
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I[1linois, lowa, Mnnesota, North Dakota, South Dakot a,
W sconsin and the Upper Peninsula may include qualifying
shipnents directly fromfarnms or from9(c) handlers to
distributing plants. Handl er, however, nay not use
shi pments pursuant to 9(c) order, Section 13, to qualify
pl ants outside the marketing area."

A Basically what that's saying is they -- they
can't use those kind of shipnents to qualify a plant.

It's not the producer.

Q Producer can be | ocated outside?
A The producer can be | ocated outside.
Q Al right. So that -- that is equally true

for supply plant operators that neet the | ocation
requi renent and cooperative associ ati ons wherever
they're | ocated?

A Correct.

Q Let me go back to a discussion a little bit
earlier on diversion. | want to nmake sure that every
meani ng of diversion is understood by ne on this record
because the same word is used in proposal marketing
orders for California. You and | use "diversion" to
refer to a transaction of pool mlk to a nonpool plant,
correct?

A Correct.

Q Ckay. And the predom nant volune is to
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nonpool manufacturing plants, correct?

A Correct.

Q And in addition, you used "diversion" --
don't know if it was newto ne or | just don't
remenber -- to refer to a transaction of mlk sold by a
cooperative association fromits nmenber supply to a pool
distributing plant?

A Correct.

Q And you woul d not use that same term
"diversion” to refer to a transaction fromthe pool
supply plant operator fromfarns to its distributing
pl ant customers?

A Actually we also use it for that.

kay. Okay. This does not get |ess confusing
as we go along, which is why we're here.

In response to questions by M. English, you
spoke of the ability of a pool supply or plant operator
for econom c reasons to take the plant off the pool in
one nonth and qualify again on another nonth. Do you
recall that discussion?

A Yes, | do.

Q In Order 30, many supply plant operators
qualify their plants in aggregate with other supply
plants in a supply plant unit, correct?

A That is correct. Actually, let nme nake a
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little correction there.
distributing plant unit.
Q Ckay.

It's a system and there's a

A. So we -- we -- when we did order

this is just nore for your

reform and

i nformati on, they

flip-flopped the terns. So now we're a supply plant

system and a distributing

pl ant unit.

Q Ckay. Used to be supply plant unit and

di stri buting plant sonethi

ng el se. Okay.

So -- but, neverthel ess, supply

join together in the aggregate,

pl ants may

and you call it a

system and their performance is based on the aggregate

system correct?

A. Correct.

Q And those supply plants nust nmake a deci sion

once a year and stick to it for the year;

correct?

A That is correct.

is that

Q What portion of supply plant mlIk in Oder 30

is part of a systenf

A Currently we only have one supply plant system

on Order 30, and so the vast nmajority of the supply

plants are part of that system

Q The vast mgjorit

y of plants, the vast mgjority

of mlk pooled by such plants?
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A That is correct.

Q And those plants nay not on a nonth-to-nonth
basis w thout breaking the systemrules sinply
di sassociate with the pool ?

A They could drop out of the systemif they'd
li ke, and then -- drop and then becone a nonpool pl ant
and cone and go nonthly as -- if they'd like to do that,
but they cannot go back into the system So fromthe
respect of participation in the systemto a standal one
supply plant, there is sonme considerations that a plant
oper at or woul d have to wei gh.

Q Ckay. And there are commtnents of the plants
wthin a systemto each ot her?

A They have to stay in the system but once they
drop out, they're out for the --

Q And - -

A -- rest of the year.

Q kay. And as long as they're in the system
whet her there's a price incentive or not to disassociate
with the pool, sone mlk, in order to have the plant
stay in the pool, sonme mlk still has to be associ ated
wth that plant in pool?

A Correct.

Q O her than -- other than having a plant of

sone kind in Section 7 for a supply plant operator, are
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there any practical differences in performance between
supply plant pooling entities and 9(c) cooperative
pooling entities in Section 13(d)?

A As far as qualification and so forth, | can't
t hi nk of any. The bigger difference would be -- the big
difference really is howthat mlk is handled with
regards to who settles for the pool, on the -- on the
pool .

Q kay. And so the difference is -- is having a
pl ant, what kind of physical structure, m ninmum physi cal
structure would qualify as a plant? Wuld a -- sinply
having a reload facility that's used once in a while
qualify as a plant?

A A reload would not be considered a plant. It
has to neet the plant definition, and a reload is not
consi dered a pl ant.

In addition, a supply plant on Order 30 nust
wet the tank every nonth, so you nust bring mlk in, and
we consider wet the tank a |l oad of m |k, every nonth
into the pool plant, so it has to be functioning.

Q So -- so the primary difference is the one of
t he physical structure and pool supply plant operator
must have physical structure that can receive and store
at least one load of mlk a nonth?

A. Correct.
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Q kay. | just want to nmke -- ask a question
from page 4 of your rough draft testinony. To make sure
that context is kind of clear, are you | ooking at the
difference between a distributing plant and supply pl ant
in the first full paragraph, "Supply plant receives mlk
fromdairy farmers and ships bulk mlk to distributing
plants.” Do you see that?

A Yes.

Q On page 4. And in that description, you did
not mean by "ships bulk mlk to distributing plants” to
excl ude shipnments fromfarns to distributing plants?

A That is correct, | did not differentiate.

Q Could be fromthe farm could be from

transfer -- transfer fromthe plant?
A That is correct.
Q | don't think | have any nore at this point.

JUDGE CLIFTON: M. Vetne --

THE W TNESS: Thank you

JUDGE CLIFTON: -- help me with the
transcript. In your nost recent discussion when you
mentioned both Section 7 and you nentioned Section
13(d), which subsection of Section 7 did you reference?
It sounded to nme like 7(4)(a), which | don't think is
what | should have witten down.

M5. VULIN. No, it would be subsection 7(c),
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subpart (4), subpart (a), which I think is the -- the
section that refers to the kind of distributing plants
to which shipnents nust be made in order to qualify it
as a supply plant or by cross-reference a cooperative
under Section 13(d).

JUDGE CLIFTON: So if | had witten down
7(c)(4)(a) 1'd have it?

MR. VETNE: Let's see. 7(c) -- okay.

THE WTNESS: |If you -- | think, John, if
you're --

MR. VETNE: 7 -- yeah

THE WTNESS: Go ahead.

MR VETNE: 7(c)(1) and then little i is the
one that refers to the kinds of distributing plants to
whi ch supply plants nust nmake shipnments in order to
qual ify under the 10 percent requirenent. And that
subsection in Section 7(c) is cross-referenced as a
requi rement of cooperative associations in Section 13 --
make sure | get it right -- Section 13(d)(3) -- no,
13(d)(2), provided not |less than 10 percent of such
receipts are delivered to plants described in Section
1030.7(c) (1) littlei. So it's the sane -- the sane
performance reference both for supply plants and
cooperative associ ati ons.

JUDGE CLI FTON: Thank you.
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MR VETNE: And I'm-- yeah, | may have been,
like, trying to speak fromnenory like | actually
menori zed these things and gotten them wong, but those
are the two correct references because | have themin
front of ne.

JUDGE CLI FTON: Thank you. That's very
hel pful .

Wio el se has questions for M. Schaefer? And
what tine is it? OCkay, it's 4:37. W have a little
nore timne.

CROSS- EXAM NATI ON
BY MR SM TH:
Q Dan Sm t h.

Good afternoon, M. Schaefer.

A Good afternoon.
Q Just a few brief questions about pooling.
The -- with regard to the pooling requirenents in O der

30, on what basis were the percentages for each plant,
the -- the threshold requirenments, were they established
in the 2000 order reforn?
A Yes, they were.
Q And on what basis were those, the anounts set?
A For the supply plants, we |ooked at the
antici pated volune of mlk that woul d be pool ed under

t he new order, and we | ooked at what the utilization
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woul d be on the order based on estimates fromthe old
Order 68 and old Order 30 data. And at that tine, in
Order 30, some of our distributing plants had sone of
their own producer mlk, and so we | ooked at that
consideration. And then we | ooked at the -- basically
demand, what we thought the demand for fluid mlk would
be in each of the -- you know, in 68 and in 30, so the
conbi ned orders, and based that shipping percentage on
that that would be a reasonabl e nunber to supply the

G ass | market.

Q So that the -- the anobunts are calibrated to
the utilization in that particular --

A What we estimated the utilization to be at the
time we did it, and obviously at -- not obviously, but
at that point in tine, the utilization we anticipated to
be somewhat higher, but there was a fair amount of mlKk
t hat was pool ed by sonme of the distributing plants
t hensel ves, and so that m |k we backed of f because we
anticipated that that mlk would continue to be pool ed
by those handl ers, and so there was no sense on naking
supply plants ship mlk that distributing plants already
had.

Q Very good. Thank you

JUDGE CLI FTON: Other questions for M.

Schaef er ?
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CROSS- EXAM NATI ON
BY MR BESHORE:

Q Marvi n Beshore.

Henry, | want to go to page 4 of the draft --
rough draft --

A Ckay.

Q -- transcript. The paragraph, first ful
paragraph at the top, which M. Vetne just asked you
about, and in particular, the | anguage about supply
plants at lines 10 to 12 that he al so asked you a
guestion about. And | want to ask -- | want to go into
this in this con -- in the context of the concerns |
expressed and the objections | made to Ms. Vulin's
guestions at times, and that is that generalized
statenents about order operations nay be absol utely
correct in a general sense, but unless taken to
particul ar circunstances and -- and applied and -- and
inquired into, they can be quite m sleading also, so --

JUDGE CLI FTON: Comma, is that correct?
BY MR BESHORE:

Q Is that correct? O do you agree with that?
Well, that's the premise to the question, actually.
A | woul d not disagree that a general statenent

woul d not apply to all orders.

Q So on lines 10 to 12 you said, this is the
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| ast clause in the sentences, distinguishing between
distributing plants and supply plants, "while a supply
pl ant receives mlk fromdairy farners and shi ps bul k
mlk to distributing plants.” A supply plant receives
mlk fromdairy farmers and ships bulk mlk to

di stributing plants. Ckay?

A Ckay.

Q Now, that's a general proposition that
probably many people would agree with generally, but in
Order 30, just on a nonthly basis in a system of plants,
such as you identified with M. Vetne, many of those
pl ants do not ship any mlk to distributing plants,
correct?

A | would not disagree with that.

Q Ckay. Because they've got proxy within the
systemthat covers their requirenments in essence?

A That's correct.

Q Ckay. And some years ago in Order 68, there
was a provision that defined requirenments from supply
plants, it's not there any nore, in which a species of
supply plants had absolutely no requirement to ship any

particul ar volune at any particular tinme as a general

matter?
A | believe that's correct.
Q Now, that's not in the order now, but that was
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in --

A No, it's not in the order now. | believe
there was a call -- | can't renenber what the nane was,
what the category was, but | believe they -- those

supply plants did not have to ship unless the Market
Administrator felt that there was a need for additional
mlk in the market that coul d be shi pped, and those

pl ants were then called on to ship that ml k.

Q Right. But with respect to those -- the order
at that time and the regulation at that tinme and those
supply plants, the general statenent that a supply plant
receives mlk fromdairy farners and ships bulk mlk to
distributing plants didn't really apply, correct?
Doesn't really apply.

A In that specific type of circunstances |
would -- | would agree with you

Q Ckay. And so there could be other
circunstances -- other particular definitions -- well,

l et me back up with that.

Bef ore the hearings that you referred to in
testinmony wwth M. -- questions from M. English, okay,
in post-reformin 2002 or 2003 or 2000 -- in that period
of tinme, before the hearings which anended Order 30 to
address what was -- address depool -- opportunistic

depooling of mlk, okay. Before that, there were no
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provisions in any order that restricted the vol une or
percentage of mlk that could be repooled -- pool ed one

month to the next by handlers, correct?

A Order 30 did not have any restrictions --

Q kay.

A -- but | believe sone other orders did.

Q Sone of the other orders were anended prior to
Order 30 in that sanme cycl e?

A | think -- | believe that -- and I'd have to
be corrected on this, | believe Order 1 had a dairy

farmer fluid market provision that restricted repooling.

Q But not on a -- not on a percentage vol une?
A Not on a percentage volune, but they had sone
restrictions that restricted the -- the ability to
r epool
Q Ckay. But ny -- | guess ny point is prior to

t hose provisions being crafted by the hearing process,
t hat | anguage di d not appear, the percentage repooling

| anguage didn't appear anywhere in the system correct?

A | believe that's correct.
Q But it does now because there was a hearing
which -- at which nmarketing conditions were devel oped,

wer e approved or expanded upon or discussed and which --
upon which year-end record, the Secretary determ ned

t hat new provisions needed to be crafted relating to
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repooling to nmeet the nmarketing conditions?

A That's correct.

Q Ckay. And that's the process that defines the
particul ar pooling provisions in every order in the
Federal Order System the hearing record, marketing
conditions in the order, and the regul ati on which
evol ved?

A That's correct.

Q And that applies to depooling or repooling
or -- and all of the concepts regardi ng who's a supply
pl ant, who's a producer, all the boundaries of the order
to use that word, that you' ve discussed in generalities
here in your testinony?

A The fact that it was decided at a -- at a
Federal Order Hearing, and yes, that is correct.

Q There's a hearing record based on the
mar keting conditions in that order or orders, and then
the regul ations -- whether there were any such
regul ati ons before in the system those particul ar
regul ati ons are evol ved out of that particul ar hearing?

A That is correct.

Q By the way, another one that's recently --
recently cane up that was new to the systemat the tine
related to how you could use out out-of-area mlk to --

how you could -- yeah, what out-of-area mlk you coul d
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relate to a supply plant to pool in -- in a distant
order, such as Order 30 -- Order 33, you know what |'m
t al ki ng about ?

A Correct.

Q kay. Those provisions didn't exist in the
systemuntil that area, correct?

A Correct.

Q Ckay. So we can't always -- whether a --
whet her a provision is in the systemdoesn't necessarily
tell you anything about whether it ought to be in any
particul ar marketing situation given conditions in
anot her order, fair?

A That's fair.

Q kay. Do you have the --

JUDGE CLIFTON: Could you just clarify?

Qut-of -area was so fast it al nost sounded |ike a
particul ar brand of mlk, but --

MR. BESHORE: There are no caps there. Qut of
area, three -- three words, sonetines hyphenated in that
context or that usage.

BY MR BESHORE:

Q The sections relating to classification,
treatnment of transfers for fortification, have you been
able to identify that?

A We have. There apparently is two.
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Q Tell us about them Tell ne about them

Ckay. One is 1000.40(d). (d)(3).

JUDGE CLIFTON: Now, I"'mwiting down -- on
1000, I'mwiting 1 and then three zeros and then point
40, parentheses, small d, close parentheses?

THE W TNESS: Yes, 1000.40, and then a snall
(d) with parentheses, and then a snmall (3) with
par ent heses.

JUDGE CLI FTON: Thank you.

THE WTNESS: And this is in the
cl assification section where we're -- cl asses of
utilization where it tells what particul ar products are
in respective classes. And this is under dass |V mlKk,
and it says, "In the skimmlk equival ent of nonfat mlk
solids used to nodify a fluid mlk product that has been
accounted for in Cass |I." So that's part of that.

And the other --
BY MR BESHORE:

Q Can you --

A Vell, I'"'mgoing to read the two of them and
then 1"l kind of --

Q Thank you.

A -- hopefully wll be --

Q Sorry | interrupted.

A -- able to give a full explanation of that.
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Q Go ahead.

A And the one is in 15, 1000.15, which is a
fluid mlk product definition, and it's in (b)(2) and it
tal ks about "The quantity of skimmlk equivalent in any
nodi fi ed product specified in paragraph (a) of this
section that is greater than an equal volune of a
unnodi fi ed product of the sane nature and butterfat
content.” And that (b)(2) or (b) is telling us the term
fluid mlk product shall not include.

And I -- | think alittle bit what we're
getting at is -- and this applies to both nonfat dry
m | k and condensed m |k used for fortification in O der
30, that on the receipt side we bring the product in at
m | k equival ent, and on the utilization side, the
portion that was used in fortification is in Cass I,
and the remnder is -- in the volune increase in Cl ass
I, and the remnder is in Class IV. And the -- what we
do is take that volunme increase and price that at the
di fference between Class | and Class IV. So that's how
it's handled in -- in that allocation of pricing
portion.

Now that may be a little farther than where
you wanted to go, but that's the --

Q No, that's -- that's fine.

So the result of that, then, is factored into
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the handler's value of m |k as cal cul ated under Section
60? Is it 607?

A | believe that's correct.

Q So if we go back to what you described there,
I think you said, correct ne if I"'mwong -- and by the
way, these are uniform-- these are in -- these are Part
1000 provisions, correct?

A Yes.

Q Whi ch apply to Order 30 but because Part 1000
isin all of the orders, they apply in all the orders in
the sanme fashion, correct?

A Let's see here. Yes. | just wanted to nake
sure they were in the 1000.

Q Yes, thank you.

So when -- if condensed mlk cones into a
distributing plant and is used to fortify fluid mlk
products, the additional volunme that it contributes
to -- the total volune of Cass | products going out of
that plant is priced at Class |, correct?

A Correct.

Q I ncl udi ng any increnental vol une which the
fortification using the condensed solids added?

A The additional volunme -- let me back up.

All of the Cass | would be basically Cass I.

The additional volune that occurred because of the
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fortification would have a difference between C ass |
and IV on it.

Q How are the solids priced?

A Wll, in dass -- the solids neaning the
condensed that wasn't --

Q Wl |, the condensed that -- okay. The

condensed that's not -- what -- yeah, all the condensed?
A Yeah, basically -- basically it -- it's --
it's kind of a -- a -- it conmes in at -- and | don't

remenber all the -- the nitty-gritty gore there, but it
cones in at X, and you use sone of it, you use it to
I ncrease the volune over here, and then that's accounted
for in Class |, but everything else that's not accounted
for over here in this volume increase goes down to d ass
IVinthe utilization side, and so when you do the
all ocation, you basically wpe that out so there is
nothing on the Cass IV, but you have a vol une increase
whi ch we charge the difference between Cass | and d ass
IV on.

Q kay. So -- 1'll leave it at that. Thank
you.

JUDGE CLIFTON: | do not have the citation,

but a federal judge in reviewing naterial such as this

comented, "It is rocket science," tal king about m |k

mar ket i ng.
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Let's see how we're doing on tine. W have to
stop. So we have five mnutes to 5:00.

M. Schaefer, do you intend to be here
t onor r ow?

THE W TNESS: Yes, | do.

JUDGE CLI FTON:  Very good.

So we still have USDA w tnesses and their
testinony. Then the next order of business would be to
tal k about M. English's extra issue. And then opening
statenents. And intermxed in all that, any dairy
farmers that mght conme. And any other prelimnary
matters that we need to discuss.

Tonorrow is Friday. You' re welcone to cone
casual, and we will go until 5:00, we'll go until 5:00
every Friday.

Al right. |Is there anything el se before we
adj ourn for today?

All right. There is nothing else. See you
all at -- you're welcone to cone in at 8:00 in the
nmorning, as early as 8:00, but we'll go on record at
9:00. And now recess at 4:57.

(Wher eupon t he proceedi ngs recessed

at 4:57 p.m)
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