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P-ROCE-EDI-NGS
7:59 a.m

JUDGE GQUTHRI DGE: This hearing w ||
cone to order. This is a continuation of the
heari ng on the Proposed Marketing and Agreenent
for Pecans pursuant to the Agricultural and
Mar ket i ng Agreenent Act of 1937.

| see that Counsel is present from
yesterday. There will be no need to reintroduce
yourself. We know who you are.

| want to rem nd everyone to turn off
your cell phones or at |east silence them Cel
phones and ot her such noi se naki ng devi ces.

One thing | forgot to nention
yesterday or | should have nentioned yesterday
and didn't -- | didn't forget about it. | hadn't
t hought about it -- is the representatives of the
Departnment of Agriculture and nyself also are
prohi bited fromtal ki ng about the substance of
this agreenment with any interested party. |f you
approach one of the Departnent of Agriculture

persons and they sort of give a you're-in-the-
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headl i ght -sort of | ook about things, they're
afraid that they're going to talk to them about
what's going on here. They can tal k about
procedural matters such as what w tnesses wl|
testify or what order or things |ike that.

But just a warning that you're not to
tal k about the substance of the proposal itself.
| don't even talk with them about it and they
don't talk with ne about it.

Al right. M. Davis and M. Quiros,
are you ready with your first witness? | see who
is already up here.

( PROPONENT W TNESS DAVI D SALOPEK
SVORN)

JUDGE GUTHRIDGE: All right. Proceed.

MR, QU RCS: Thank you.

DI RECT TESTI MONY

MR, QU ROCS: M. Sal opek, have you
recei ved a copy of what has been narked as
Exhibit 1 in this proceedi ng?

MR SALOPEK: | have.

MR. QU RCS: Thank you. And you had

Neal R. Gross and Co., Inc.
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a chance to read that and review it.

MR SALOPEK: | have.

MR. QUI RCS: And have you received
what's been marked Exhi bit 23, Econom c Anal ysis
of the Inplenmentation of a Federal Marketing
Order For Pecans, the Executive Sunmary?

MR SALOPEK: | have.

MR. QU RCS: And you had a chance to
read that.

MR, SALOPEK: Yes, | have.

MR QU RCS: And | understand that you
have prepared sone testinony for us today. Wuld
you pl ease go ahead and begi n?

MR. SALOPEK: Sure. Thank you. Good

norning. M nane is David Salopek. It is
spelled DA-V-1-D S-A-L-OP-E-K. | live in Las
Cruces, New Mexico. | amowner and nanager of

Davi d Sal opek Farnms. A copy of my résumgé is
attached.

David Sal opek Farns is a pecan farmin
Las Cruces, New Mexico. WE have over 1700 acres

of pecan currently in production. W also have
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160 acres of new pecan trees that will be in
production in another four to seven years.

On our farm we grow i nproved variety
pecans. The pecan business has been a famly
affair for us. M father planted pecan trees in
t he 1950s through the 1970s when this was
sonething relatively newin the Mesila Valley.
After his untinely passing, ny nother, Paulina,
and | took over the pecan farmin 1979. W
not her recently passed away, but she was a true
pecan pioneer and an inportant grower for New
Mexi co pecans for over three decades.

MR, QU RCS: M. Sal opek, can |
i nterrupt you.

MR. SALOPEK: Sure.

MR, QUI ROS: Just as you're giving
this famly history, | was in a restaurant |ast
night called De La Vega Pecan Gill. Are you
famliar with that?

MR, SALOPEK: Yes, | am

MR QU RCS: | saw two pictures that

were poi nted out by one of our former wtnesses,
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Loui s Sal opek, on that. Can you kind of help tie
that in for us? Wat were those? W were in
t hose pictures and when were those taken?

MR, SALOPEK: Sure. The two pictures
that are there, one is ny grandparents and they
were immgrants to this country in the '20s. And
the other is ny dad and uncles who were on the
tractors on the train there.

And that was in 1967. | was five
years old at the tine. | renenber sitting on the
new tractor at the farmand this was a pretty
proud nonent.

But my grandparents, ny grandfather
immgrated to the United States in 1924 on
Novenber. And he came to work in the coal m nes
i n Pennsylvania. And he worked here in this
country with a wife and three children in
Yugosl avia. And they stayed there for
approxi mately four years, maybe five years. He
wor ked in the coal m nes.

| had an uncle in El Paso, Texas who

got sick. And ny grandfather was asked to go

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

help him And he stayed there and hel ped him
there and our uncle in El Paso hel ped hi m buy
sone | and which is now where the state line is.
It's a restaurant in El Paso.

There was no flood control damage at
the tine. So the crops that he grew for two
years in the early '30s got flooded out one year
after another. And he sold that farm and bought
a farmin the Mesila Valley where our
headquarters is. It's the original headquarters
of the famly.

But one of the things is they spoke no
English. And when they cane to El Paso, he sent
for his wife and three children. They showed up
at the train station with a cardboard sign that
said "El Paso" around their necks. And that's
how he collected his famly. And they cane to
the Mesila Valley and never left.

MR, QU ROCS: M. Sal opek, thank you
very much. Pl ease continue with your testinony.

MR SALOPEK: We are considered a

| ar ge pecan grower under the Small Business
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Adm ni stration guidelines. W have attended
several neetings where representatives of the
Aneri can Pecan Board spoke about the Federal
Mar ket i ng Order.

| feel like I've been informed about
t he process of securing a Federal marketing order
and have been given an opportunity to participate
in this process. |'mvery encouraged at the
nunber of opportunities we have been given to
interact with menbers of the Anerican Pecan
Board, especially M ke Adans.

| reviewed the econom c anal ysis
sumary prepared by Dr. Marco Pal ma specifically
the projected average pricing increase from
pronotion of 6.3 cents per in shell pound versus
the average 2.5 cents per in shell pound cost.

Overall, I'"'maware of the cost that a
Federal marketing order may inpose on ny farm
And | do not believe those costs are unduly
bur densonme. Further, | believe that the benefits
of a Federal marketing order to ny farmwl |

greatly outwei gh any costs associated with it.
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In recent years, |'ve seen a w de
variation in prices | have received fromnmy crop.
Wien | sold ny crop if | wasn't happy with the
price no one had ever put a gun to nmy head and
made nme sell. Wth such a wide variation in
pricing it makes it difficult to knowif we are
receiving a fair price every year and to plan for
the future of our farm

Wil e prices for pecans go up and down
dramatically fromone year to year, my cost of
producti on has done nothing but steadily
i ncreased. The |l ack of accurate market
i nformation on the anticipated size of the pecan
crop, the carry in volunes and ot her market data
that factors into pricing makes it difficult for
me and all growers to negotiate realistic prices
for our crop. 1've had to resort in recent years
to putting sone or all of ny crop in cold storage
until | could better understand the market and
before we could commit to sell our crop.

I ncreased price stability and nore

accurate market information would greatly benefit

Neal R. Gross and Co., Inc.
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ny farmand others. | think ny farmand the
i ndustry woul d al so benefit in the future from
uni form updated grade, size, packaging, quality
packagi ng, shipping protocols if found to be
necessary and ot her handling requirenents as we
conpete with other tree nuts for shelf space and
consumer attention.

| understand that the proposed order
only growers with nore than 30 acres of pecans or
nore than 50,000 pounds of average production per
year over the |ast four years would be allowed to
vote on the proposed order. In my opinion, this
threshol d is reasonabl e because a grower that
does not need this threshold is really not a
comer ci al grower.

Any grower that is snmaller than the
proposed threshold could not justify the cost
i nherent in such small production and is nost
probably a seller of pecans from ol der trees that
happen to be on his or her property, a small trek
farmer, one who does not plan to put all the

comercial inputs or afford the equi pnent into

Neal R. Gross and Co., Inc.

12

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

13

his farm

In conclusion, | fully support the
proposed mar keting order for pecans and encourage
the Secretary to inplenment the order as proposed
by the Anmerican Pecan Board. | would be glad to
answer any questions for anyone.

MR, QUIRCS: Your Honor, we tender
this witten testinony into the record. | think
it's been identified as Exhibit 30.

JUDGE GQUTHRI DGE: Is there any
objection fromthe Departnent of Agriculture?

MR. HI LL: No objection.

JUDGE GUTHRI DGE: Any objection from
anyone el se?

(No verbal response)

Exhibit 30 is adm tted.

(Wher eupon, the above-
referred to docunent marked
for identification as
Proponent Exhi bit 30 was
received into evidence.)

Do you have any questions, M. Quiros?

Neal R. Gross and Co., Inc.
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MR QURCS: I'Il reserve if there are
any questions.

JUDGE GUTHRI DGE: Any questions from
t he Departnment of Agriculture?

CROSS EXAM NATI ON

M5. VARELA: Good norning.

MR, SALOPEK: Good nor ni ng.

M5. VARELA: Thank you for being here,
M. Salopek. | wanted to ask you a few questions
foll owi ng on sonme of the information you shared
with us already regarding the data that m ght be
necessary.

MR, SALOPEK: |I'mhaving a little bit
of hard tinme hearing. So ny hearing is not any
better than any other farnmers.

(Laughter)

M5. VARELA: |1'IIl try to speak a
little louder. You nentioned that there's a |ack
of good information that would hel p you make your
deci si ons when you are selling your crop.

MR SALOPEK: Yes.

M5. VARELA: Can you tell us alittle

Neal R. Gross and Co., Inc.
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bit about the information that you have now and
how t he order m ght help you get better
information in the future as you understand it?
MR. SALOPEK: Sure. |'Il share a
little bit wwth you. | nean just as an exanple
of nost recent the estimtes com ng out of
Loui si ana and Texas have a 40 mllion pound
di fference between the two crop estinates. You

know you network in this industry. You know

everybody. That's part of how we gat her
i nf or mati on.
The data that we get fromthe cold
stored reports and the vari ous grower
organi zations all help you. But you also fill
the gaps on talking to people. And one of ny
favorite estinmates that | get froma particul ar
grower is he said "Yes, it's a 60 mle an hour
crop.”
"What's a 60 m | e an hour crop?"
He said, "If | see nuts on a tree

driving 60 mles an hour, it's a pretty good

Neal R. Gross and Co., Inc.
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crop. If it's a 10 mles an hour crop, now we
have a problem"” This is the type of data that
we have to nake decisions with., It's just
incredi bly errati c.

W' ve had sonme years where the
estimates in the final crop have had 100 mllion
pound swi ngs. \When you're investing noney into
it as a buyer or as a grower, not that as a
grower you have a product to sell, if there's
that wi de variation, you can see -- |'ve seen
price of pecans vary a dollar a pound in the
matter of three or four weeks. |t has caused a
| ot of people to lose a lot of nobney in this
i ndustry. And many peopl e go bankrupt because of
bad i nformation.

M5. VARELA: Thank you. That's very
hel pful . You nentioned the existing cold stored
reports.

MR, SALOPEK: Yes.

M5. VARELA: And you al so have taken
a look at Exhibit 1 which is the proposed order.

Did you | ook at sonme of the | anguage there

Neal R. Gross and Co., Inc.
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regar di ng war ehousi ng and reporting crops stored
i n your warehouse?

MR SALOPEK: Yes.

M5. VARELA: Can you tell us alittle
bit about how you defi ne warehousi ng?

MR, SALOPEK: W | ook at the report
nonthly and it is a voluntary nunber that is
given. | know there are a few -- and | don't
know this for a fact. It's just from peopl e that
you talk to over the years that sonetinmes the
nunbers have the potential to not be overly
accurat e.

And | think if we could have verified
data at least initially through the marketing
order of the first four or five years we can have
a very good concept of what we have in there to
verify what we worked off of in the past. |
don't know if that answers your question or not.

M5. VARELA: That got to part of it.
Are you aware of -- To your know edge in the
i ndustry, is nost of that warehousi ng done by

handl ers or is there al so sone warehousi ng done

Neal R. Gross and Co., Inc.
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by growers?

MR. SALOPEK: |1'd say nobst of it done
by handl ers.

M5. VARELA: But there is sone done by
growers, right?

MR, SALOPEK: Yes.

M5. VARELA: | think that's it for ne.
Thank you.

CROSS EXAM NATI ON ( Cont ' d)

MS. SCHMAEDI CK: Melissa Schnaedi ck,
USDA. Good norning, M. Sal opek.

MR, SALOPEK: Good nor ni ng.

M5. SCHMAEDI CK:  Thank you for your
testi nony and your appearance. So in your
testi nony, you did nention that you warehouse. I|s
t hat correct?

MR. SALOPEK: Correct.

M5. SCHMAEDI CK:  Can you explain to us
what that is? Wat does that nean for your
operation?

MR SALOPEK: | did it for a few

reasons. One primarily was for the marketing. |

Neal R. Gross and Co., Inc.
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harvest pecans and | imrediately put themin the
freezer. And they're held at zero degrees. And |
will look at the market, talk to people.

And |'ve just extended ny market
wi hdow because it is a relatively perishable
product. | nean it's not perishable like |ettuce
or tomatoes where you have a week to nake a
deci sion. But when you put it in a freezer, you
extend your market w ndow up to 10 or 11 nonths.

And |'ve just found this from
opportunities to see later on. One, that's one
reason. The other reason that | do it is when
everybody is harvesting here at the sane tineg,
it's very difficult to get trucks. And |I can
hold themfor 30 or 60 days and let the big
vol une truck traffic die down and ship at a nuch
st eadi er pace.

And al so when | harvest and | put them
in the freezer immediately, the quality that |
retain is absolutely the best because there's no
degradation of the quality.

M5. SCHVAEDI CK: And you nenti oned

Neal R. Gross and Co., Inc.
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t hat you warehouse the pecans 11 nonths. |
correct?

MR SALOPEK: Yes.

M5. SCHMAEDI CK:  So what is the
typi cal shelf life of the pecan under the b
case scenari 0?

MR, SALOPEK: | think if you ho
at zero degrees | nean | have sone in our f
at hone, a hone freezer, that are two or th
years old. As long as they're held at zero

retain a very good shelf life and the taste

freeze it again without any real degradatio
t he product.

| have tal ked to sonme people wh
pecans in their freezer up to eight years.
said it | ooked good. They taste a little b
| i ke paper.

(Laughter)

M5. SCHMAEDI CK:  So the concept
war ehousi ng carry in brings ne to another

conponent in the proposed program

Neal R. Gross and Co., Inc.
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MR, SALOPEK: Yes.

M5. SCHMAEDICK: And it's in the
section on assessnents. Are you famliar with
what's referred to as the August 31st reporting
rul e?

MR, SALOPEK: Yes, |'m aware of that.

M5. SCHVAEDI CK: Wbul d you be
conf ortabl e expl ai ni ng your under st andi ng of
t hat ?

MR, SALOPEK: M understanding -- and
correct ne if I"'mwong -- is that August 31st if
you war ehouse pecans you're going to pay the
assessnent at that tinme of what you have. |Is
t hat ?

M5. SCHMVAEDI CK: Wbul d you have nade
t hat assessnent on your own?

MR SALOPEK: | think so.

M5. SCHMVAEDI CK: Wy is that August
31st date inportant?

MR, SALOPEK: It's the transition just
before the new crop arrives. W start harvesting

pecans in the United States around the end of

Neal R. Gross and Co., Inc.
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Sept enber, the first of October. So that would
al l ow the books to be cleaned up right before the
start of the new season.

M5. SCHMAEDI CK:  So does that August
31st reporting date tie into the overall
under standi ng of the market and the product
that's bei ng warehoused or carried in?

MR, SALOPEK: It would certainly fal
right in place if you're carrying crop for the
next season.

M5. SCHMAEDI CK:  Thank you. In your

testi nony, you al so nade a brief comrent about

the representative carry on. |It's on page three
of your testinony. |It's in the paragraph that
starts with "I understand..."

MR SALOPEK: Yes.

M5. SCHVAEDICK: So I'll read the
statenment here. It says "Only growers with nore
than 30 acres of pecans or nore than 50, 000
pounds of the average production per year over
the | ast four years will be allowed to vote."

Wiy is that four years? Wat's the significance

Neal R. Gross and Co., Inc.
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of four years as opposed to --

MR SALOPEK: Well, | think a 50,000
pound load is basically a |load of a ton. So if
you' re averagi ng above that, you're selling one
comercial load. |If you have a smaller anpunt
t han that, 20, 000/30,000 pounds, you're going to
ei ther have to partner up with sonebody to create
a load. There's nore | abor involved on the small
| oad. The freight costs are higher. Everything
ki nd of nushroons on the whol e process of the
expense of the costs. | think that's a
reasonabl e nunmber judging fromwhat | know about
t he industry.

MS. SCHMVAEDI CK: I n other words, does
it allowto capture the fluctuation of the
cyclical nature of pecan production?

MR, SALOPEK: Yes.

M5. SCHMAEDI CK:  Thank you. Are you
famliar with the concept of inner handl er
transfer?

MR SALOPEK: | believe | am

M5. SCHMVAEDI CK:  |Is that sonething you

Neal R. Gross and Co., Inc.
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feel confortable sharing your opinion on?

MR, SALOPEK: Yes. State the question
one nore tine. There are a couple of words in
here.

M5. SCHMAEDI CK: I nner handl er
transfer.

MR SALOPEK: So from one handl er
selling to the next handler is what we're
referring to.

M5. SCHVAEDI CK:  Correct. Yes.

MR, SALOPEK: Yes, I'mfamliar with
t hat .

M5. SCHMVAEDI CK: |s that a conponent
of the proposal that would be helpful to you to
your know edge?

MR SALOPEK: To find out who's
handl i ng tons between each ot her?

M5. SCHMAEDI CK:  Referring to Exhibit

MR, SALOPEK: Yes.

MS. SCHMAEDI CK: The i nner handl er

transfer would all ow the transfer of pecans from

Neal R. Gross and Co., Inc.
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one handl er to another.

MR SALOPEK: And the assessnent is
paid on the initial handler. 1Is that -- |I'm
trying to figure out where we're going.

MR, QU RCS: Ms. Schrmaedi ck, are you
t al ki ng about Section 986. 627

MS. SCHVAEDI CK:  Yes.

MR. SALOPEK: Do you mind if | |ook
that up and read it?

M5. SCHVAEDI CK: | f you can turn your
attention to the 986. 25.

MR QU ROCS: W've got it up here
al so, Ms. Schmaedi ck.

JUDGE GUTHRI DGE: And you say al so
986. 25.

MR HLL: Two five.

MS. SCHVAEDI CK:  Yes.

JUDGE GUTHRI DGE: That is the
definition.

MR. QU ROCS: Have you had a chance to
read that yet?

MS. SCHVAEDI CK:  Yes.
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MR QUIROCS: Here's another definition
for you.

M5. SCHMAEDI CK:  So the question is do
you believe this proposal, the inner handler
transfer proposal, serve a purpose in the
i ndustry based on your know edge.

MR, SALOPEK: Absolutely. | nean as
we had referred to earlier the inner handler
transfer if you have sone partial |oads that you
need to create a full load, that would supply us
right there imediately. |If sonebody has a
contract for 10 | oads of pecans and you only have
six loads and you're a handl er and you want to
partner up with sonebody to finish it out the
ot her four |oads, there's going to be |ots of
advant ages that are beneficial to the industry.

M5. SCHMVAEDI CK: My last question |I'm
going to shift gears here and go nore towards the
grower side of the industry.

MR, SALOPEK: Ckay.

M5. SCHVAEDI CK:  As a grower in Mesila

Val | ey, what are sonme of the challenges that you
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face in terns of managi ng your farnf

MR, SALOPEK: Well, recently, it's
been drought. W' ve been under extremne drought
starting about 16-17 years ago. So our costs
have gone up exponentially because of that. Wen
you're near river water, it's a higher volune of
water. So your |abor to irrigate is |ess.

When you irrigate with wells, it's a
sl ower process. Therefore, your |abor costs are
hi gher plus electricity or diesel for the wells.
That's been one of them

In the | ast several years, the
i ncreasing price of fuel. | used to buy tractor
tires for about $350. The sane tires over $800.
W' ve seen di esel and gasoline double and triple
I n costs.

And everything that is tied to
agriculture is all fuel based. So our fuel
costs, | used to buy nitrogen back a decade ago
for about 11 cents a unit. The sanme unit of
nitrogen today is alnost 80 cents. So it's had a

700 and sone percent increase.
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And | don't agree that there is no
inflation in this country. |'mnot quite sure
what part of the country they're tal ki ng about.
But where | live it's pretty high

M5. SCHMVAEDI CK:  Thank you. | have
noticed that sonme of the pecan orchards here are
irrigated using flood irrigation. Wy is that
practice used here?

MR. SALOPEK: Mostly it's because of
the river water and that's how everythi ng was
established. The river water here has a | ot of
silt init. And to use a drip type systemor a
sprinkler type system it can be done. But it
takes a very extrene filtration systemin order
to keep that accurate on your sprinkler. It wll
stop up with all the silt.

And well water doesn't have nuch silt
init. But there's only so nmuch infrastructure
you can do it wth.

M5. SCHMAEDI CK:  Thank you. For ny
| ast question, you touched on pecans and how you

can freeze them Wiy do you freeze pecans?
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MR, SALOPEK: To uphold the quality.

M5. SCHMAEDI CK:  \What about the
guality are you uphol di ng?

MR. SALOPEK: The best quality. The
day it's harvested is the best quality. So if
you can retain that initial harvest quality
you're better off and the sheller is better off
because they have a very good product to work
Wit h.

M5. SCHMVAEDI CK:  So by quality do you
mean for exanple the oil content? |Is that
prevented from becom ng ranci d?

MR SALOPEK: It does. It slows the
breakdown in the oil. It keeps the col or up.

And it just absolutely preserves quality. Wen
you take themout of the freezer, if you were to
put a pecan that was 11 nonths old or 12 nonths
old next to a new pecan, you would not be able to
tell the difference in the color and the quality.

M5. SCHMAEDI CK:  So when that pecan

produce is out of your cold storage and it is put

into the stream of commerce --
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MR, SALOPEK: Yes.

M5S. SCHMAEDI CK:  -- does the industry
currently have the ability to ensure that quality
is maintained all the way to the consuner?

MR. SALOPEK: They should be able to
if they handle it right. Once | put it on the
truck, I knowit's pretty good.

But what happens fromthat is going to
be the processors' responsibility to take care of
it. | mean it makes their job -- Wen they do a
good job or get good product to begin wth,
everyt hing should be uniform They don't get
rejected | oads or quality issues or anything |ike
that. So it does help to start off with a good
product .

M5. SCHMAEDI CK:  And are there
potentially packing requirenments or materials
that coul d be devel oped that would help retain
guality for the consumer?

MR. SALOPEK: The one thing that woul d
help a lot and | think this proposed marketing

order could help would be to educate the people
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who sell pecans at the grocery store | evel on how
to maintain a top quality pecan. If they could
be in sonme sort of refrigerator storage at the
stores and | know that's basically expensive or
keep themrefrigerated and only put a limted
supply out in the store instead of putting them
all out there to sit on the shelves for three or

f our nont hs.

| ' ve seen pecans change col or on the
shelf. And it just depends on the vol une of
sales. Yes, there could definitely be sone
i mprovenents in education.

M5. SCHMVAEDI CK: Do you believe that
if a consunmer is presented with a fresh pecan how
woul d that consuner react?

M5. SCHMAEDI CK:  Excited. A lot of
peopl e have never tasted a fresh pecan. They
think they're supposed to be red instead of
golden. And there's a dramatic difference in
t aste.

M5. SCHMAEDI CK: So woul d t hat

consuner be likely to repeat purchases?
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MR SALOPEK: | think so.

M5. SCHMAEDI CK: And woul d t hat
benefit the overall industry.

MR, SALOPEK: It would. It would help
alot.

M5. SCHMAEDI CK:  Thank you. No
further questions.

MR. SALOPEK: Thank you.

JUDGE GUTHRI DGE: No nore questions
fromthe Department of Agriculture. Does anyone
i n the audi ence have any questions for M.

Sal opek?

l"msorry. M. Qiros. You have
fol |l ow up questi ons.

MR QUIRCS: Yes sir.

REDI RECT EXAM NATI ON

MR QU ROCS: M. Salopek, I"'mgoing to
show you what is Section 986.14 of Exhibit 1. |If
you woul d take a mnute to read the definition of
fiscal year to yourself. | know you're famliar
with this, but I wanted to show it to you before

| ask you questi ons.
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There was a question with regard to
carry in inventory. Wy is this inportant to you
and when is that nunber inportant to you?

MR, SALOPEK: Well, it's very
i mportant going into the new crop. And if you
have a very large carry in crop storage nunber
and there is depending on the crop estimte
that's com ng, you can take the historic
consunpti on of pecans and have a pretty good
feeling if we're in a bit of an oversupply type
situation or an under supply situation. And if
you're in an oversupply situation, there's a
change that you're going to see a softer narket.

MR QU RCS: So help ne with the nmath
here. So carry in inventory plus the projected
crop size --

MR, SALOPEK: Yes.

MR QU ROCS: -- factored by the
experience of demand in the past few years hel ps
determine the price. |Is that what you're saying?

MR. SALOPEK: It definitely has an

i mpact on it.
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MR. QU ROS: So understanding the
carry in inventory is a critical conponent of
under st andi ng what m ght be a price set.

MR. SALOPEK: Correct.

MR. QUI RCS: And having | ooked at the
definition of fiscal year, it begins on Cctober
1st and ends on Septenber 30th. Having that
carry in inventory nunber as of August 31st is
part of that equation that you need to know.

MR, SALOPEK: | believe so, yes.

MR QU RCS: And right now, what's
your view of the value of the infornmation that
you're getting with regard to the carry in
i nventory?

MR, SALOPEK: It's very inmportant. It
all ows you to understand at |east for nme what
we're looking at in the supply 12 nont hs ahead.

MR QU RCS: Nowtell ne alittle bit
about what you think about the quality of that
i nformation right now.

MR SALOPEK: It's all we have. |

woul d say there's definitely some wi ggle roomin
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t hose nunbers.

MR QU RCS: R ght. And you're
famliar with Exhibit 1, Section 986.65. You can
take a mnute to refresh yourself. This is the
section with regard to marketing policy where the
council will be required to review certain
i nformation and nake reports to the USDA and the
public with regard to that. Wuld that be
hel pful for your business to have a group
t hroughout the entire production area be under
the responsibility of the Act to report accurate
information with regard to the carry in
i nventory?

MR, SALOPEK: Very nuch so.

MR, QU RCS: kay. Thank you. You
menti oned col d storage and storing at zero
degrees and you said you felt there was no
degradation for 10 or 11 nonths. And then you
said up to several years. | know you may not be
a food scientist. But do you feel like up to
maybe two years there's pretty good preservation?

MR, SALOPEK: Yes, | would agree with

Neal R. Gross and Co., Inc.

35

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

36

t hat .

MR, QU ROS: Again, under Exhibit 1,
as part of the authorities under 986.68, the
authority for research and pronotion activities,
woul d it be hel pful do you think to your business
and to the industry across all regions to have
research done with regard to how | ong pecans can
stay in cold storage before they start to
degr ade?

MR, SALOPEK: | wouldn't see any harm
in that information.

MR QU RCS: Wuld it be hel pful?

MR SALOPEK: | think so.

MR QUIRCS: You think it would be
hel pful to the shellers.

MR SALOPEK: | think it would be
hel pful to the shellers and | think it would be
hel pful to the grocery stores.

MR. QUI ROS: Thank you. Let's talk
about the grocery stores. Again, | know that
you're not a food scientist. W haven't

gualified you as that type of expert. But from
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your general know edge of being in the pecan

busi ness all of your career, we haven't talked
about sort of general degradation w thout
freezing. Talk to us a little bit how | ong
pecans can stay on a shelf w thout degradation.

O what are the stages of that degradation as you
under st and t hen?

MR, SALOPEK: Well, | have very
limted experience with the grocery stores other
than seeing what's there. But | do have a | ot of
experience on the farm And we're not going to
pi ck every pecan on the farmunfortunately. You
al ways have a few that are |eft over.

You could go out to the farmtoday and
find a pecan and it's August and it's been 100
degree weather. Some are still hanging on the
trees. And it's edible. And it does not taste
that bad. It may be a little dark, but it's not
as flavorful as it was in Decenber when it was
first ready. The stages of that are fairly slow

Now when you renove the shell froma

pecan for whatever reason the degradation is a
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little quicker. And Mdther Nature has sonething
figured out in there and it will degrade not as
gquickly as it is once the shell is renoved.

MR QUIROS: Do you ever see pecans on
a grocery store shelf?

MR, SALOPEK: Yes.

MR. QU RCS: And how are they
packaged?

MR, SALOPEK: Normally in cellophane
bags in anywhere from several ounces to naybe a
coupl e of pound bags.

MR QU RCS: Are they shelled or are
they in shell?

MR, SALOPEK: They're typically
shel | ed.

MR. QU RCS: And have you ever
observed what quality those pecans were and the
degradati on of those pecans?

MR SALOPEK: | have.

MR, QU RCS: And do you have an
opi nion about those or is it a wide variety?

Tell me what you think.
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MR, SALOPEK: Well, it's a w de
variety. Normally, this time of year they're
probably a little darker in color.

MR. QU ROS: Have you ever observed
any that you worried were rancid?

MR SALOPEK: | don't think I've seen
that. |'ve had sone that | would think hard
about eating.

MR. QU ROCS: Yes. Thank you. Wen
you said that you put your crop in cold storage
and you said part of that was for shipping
reasons. Was part of that al so because you felt
| i ke you woul d have better market information
| ater in the season about what prices have been
pai d across the production area?

MR, SALOPEK: Yes, that is definitely
a conponent .

MR QUIRCS: And tell ne about that.
What was your reasoni ng when you were thinking
about putting themin cold storage and thinking
about those prices?

MR, SALOPEK: It's just a wi de price
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range that | have been experienced to in the
previ ous 30 years of ny career. You know |'ve
seen prices nove fromone week to the next as
much as 25 cents a point which is like 15 cents a
point. And when things get very erratic |ike
that, ny gut reaction now that | have a place to
store themis to step off the starting |line and

| et the dust settle.

MR QU ROCS: That's right. So when is
your harvest typically ending?

MR. SALOPEK: Right around the first
of the year.

MR QU RCS: Right around the first of
the year. And if you put themin cold storage
when is it likely that you' re selling those? O
i n past experience, when have you been selling
t hose pecans?

MR, SALOPEK: It just varies. |'ve
actually sold pecans, the whole crop, in January
and delivered the pecans in Septenber for the
processors. W worked out a cold storage

arrangenent.
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| have sold part of the crop up front
and just sold pieces of it as we go throughout
the year. So | don't really have a set marketing
plan. | just wait as | get information and make
a deci si on then.

MR QU ROS: You're just trying to get
confortable with the price.

MR. SALOPEK: Correct.

MR QUIRCS: Make sure it's a fair
price.

MR SALOPEK: Yes.

MR. QUI ROS: Thank you. Pl ease
answer. There's a question about the 50,000
pounds. Wsat's the typical -- If you could
express an opinion, what's the typical average
pounds per acre that you have in the west region?

MR, SALOPEK: | think 2,000 pounds is
a good nunber

MR QU RCS: It's a good nunber.

MR. SALOPEK: If you're doing
everything in witing, it mght be a little
higher. And if you' re doing the absolute bare
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mnimum it's going to be dramatically | ower.

MR QU RCS: Right. Wen we talk
about 50, 000 pounds for four years as being one
of the criteria to being a grower, those four
years, part of that was to reflect on and off
years droughts, water conditions. Do you think
that's fair to have an average over several years
as opposed to just using the single year as the
poi nt of reference?

MR SALOPEK: Yes. | think that's
fair.

MR QU RCS: As a farnmer, have you
seen variation on crop sizes based on external
factors?

MR, SALOPEK: Very nuch so.

MR QU RCS: Thank you. 1'd like to
show you what has been the inner handl er
rel ati onship real quickly. Excuse ne a second.

(O f record discussion)

Your Honor, | think I've changed that.

| think 1'd like to go to assessnents pl ease.

"' mgoing to show you what are the sections in
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Exhibit 1, (h) and (1). 1'd like you to take a
| ook at it before |I ask you any questions. It's
Exhibit 1, Section 986.61, Subsection (h).

Take a look at this, M. Sal opek. It
says "Every handl er warehousing in shelled
pecans" -- this is a handler section -- "shall be
identified as the first handl er of those pecans
and shall be required to pay the assessed rate on
the category of pecans in their possession on
t hat date.

So this says to us -- and I'mgoing to
ask you this as a question -- doesn't this say
that a handl er that is hol ding pecans on August
31st will be required to pay the assessnent rate
if the pecans are in their possession on that
dat e?

MR. SALOPEK: That's the way |
interpret it, yes.

MR, QU RCS: Thank you. Now I'd |ike
to show you Section 986.61 of Exhibit 1,
Subsection (1) and let you take a nonent to read

t hat .
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M. Salopek, thisis alittle
different. This is a section that relates to
growers as opposed to handlers. And it says, "On
August 31st of each year, all inventory's
war ehouse by growers fromthe current fiscal year
shall cease to be eligible for inner handl er
transfer treatnent.”

So this is a section where it says
"I nstead such inventory will be required to first
handl er that handl es such inventory to pay the
assessnent thereon in accordance with the
prevailing assessnent rates at the tinme of
transfer fromthe grower to said handler.” Isn't
it true that this section does not require a
grower to pay an assessnent as of August 31st?

Is that true?

MR. SALOPEK: That's the way | read

MR, QU ROS: Thank you, M. Sal opek.
VWhat it does say is inner handler treatnment wll
not be available after August 31st to growers

that pass this on to handlers. Is that true?
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MR, SALOPEK: That's ny
i nterpretation.

MR, QUI RCS: Thank you, M. Sal opek.
| just wanted to clear up those sections. Now
that | have you here. You're an expert on
irrigation in the west.

Tell us alittle bit about this area,
why the Mesila Valley and the other valleys
matter and explain a little bit about irrigation
in the various ways that you could irrigate and
sort of the benefits. You started on sone of
that, but 1'd love to hear a little bit nore of
that from you

You know this area well. You' ve been
inthis all your life. And it would be I think
illumnating for all of us to understand the
wat er constraints.

Also I'd like you to talk a little bit
about the cost of water and whether you pay for
water or don't pay for water. \WWat are your
costs associated with irrigation?

MR, SALOPEK: Ckay. | would say in
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this area 95 percent or nore is all flood area.
When you start getting over into Arizona, there's
a lot nore drip and sprinkler type irrigation
Flood area irrigation has been established here
prior to growing alfalfa, cotton, sone of the
other crops with all these flood areas. And that
is the type of infrastructure that we have.

This valley and the EIl Paso valley are
river valleys. This is alluvial soil. So you
can go anywhere froma very sandy soil to a very
nice loamto sonething that you coul d nake adobe
bricks out of. And you could have a 48 bl ock
that will have four or five different types of
soil init. It makes it a real challenge farm ng
and trying to determne howto irrigate.

Qur typical irrigation season starts
right around the m ddle of March and goes to the
end of COctober for pecan trees. Now sone of the
other crops are a little bit different than that.
A typical irrigation cycle is approximately every
two weeks.

There will be a little wider spread in
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t he begi nning of the season when it's still cool.
We don't have -- The trees don't have a | ot of
foliage on them \Wen you get to the latter part
of the season your irrigation cycle could be as
short as seven to ten days. So there is a
variation in there.

And that depends on the profit
constraints as well. Wen the nuts are sizing,
filling up with water, trying to create the
kernel, there is a lot nore requirenents in
t here. What | tell everybody is kind of
transition frombeing a kind of cotton farner
mentality at the beginning of the season to a
vegetable farmer at the end of the season where
if you irrigate at mdnight you better irrigate
at mnimum And kind of the gist of irrigation.
| can goin alittle further if you'd like.

MR QU RCS: Tell me about punping if
you were punpi ng subsoils and any issues rel ated
to soil.

MR, SALOPEK: Well, the irrigation

that we have, the river water is always the best
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guality. But you don't have it all the tine,
especially over the |ast 15 years.

The groundwater has varying qualities
in salts. The nore salts that are out there that
stops the plants from absorbing water properly.

And it causes burn on the |leaves and it inpacts

the nuts quality some. And it can be dependent
on the type of a well you have. So there is a
big variant cost in there. It's very expensive
to punp.

But our nobst expensive water has been
over the last few years our irrigation water. W
spend about $80 an acre to maintain our district.
We can get on good water years under three feet
of water. Last several years, we've only been
getting anywhere from four inches to seven inches
of water.

So when you do the math on that, we're
spendi ng about $200 an acre foot just to get that
little bit of water fromthe canal system But
we' re happy to get it.

When you're irrigating with the wells,
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dependi ng on the depth that your well wll sit at
besi des the horsepower and the notor that you
have it ranges anywhere from $25 to $40 an acre
foot on the cost of that. And it takes
approximately five to six acre feet of water to
grow a good pecan crop.

MR QU RCS: Tell us how you get the
water fromthe river to your fields. |Is there a
punp i nvol ved?

MR. SALOPEK: Say that again.

MR QU RCS: Tell us how you get the
water fromthe river to the fields.

MR, SALOPEK: Well, there is a cana
systemthat starts from El ephant Butte Dam whi ch
is about fromhere 85 mles north and it falls
into the river and then we have these diversion
dans that are spaced throughout the river. And
t hey take water out through the canal systens.
And then fromthe main canal we have snall er
tributary canals.

That water will travel through the

canals. You place the order with the District
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and if you're on a good part of the canal you'l
get water within 24 to 48 hours. Were | happen
to be at |'ve always been a drought because it
could take up to 10 days to get the water even
when the | ake is full

MR. QU RCS: And when you say $200 per
acre, that's just for the cost of the water.

MR. SALOPEK: Yes, during the drought,
| nean if we got three acre feet we're paying
$80. You're looking at $25 an acre foot. That
cost has been varying a lot, but it's just been
one of the costs that has been added on top of
where we are.

MR. QU RCS: Any other costs
associated with getting that water there in terns
of diesel fuel or anything else? O is it just a
fl ow downhill fromthat?

MR, SALOPEK: Most of themare gravity
flow. | do have parts of ny farmthat have sone
lift punps in them And that was just to get
better access to the water. So there is sone

energy cost obtaining that water.
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MR QU ROCS: Nowif you could put this
in perspective. O all the agricultural inputs
to growi ng pecans, how inportant is water?

MR, SALOPEK: You woul dn't have pecans
wi thout it.

MR QU RCS: Well, let me follow up on
that. Can you grow pecan trees in New Mexico
wi thout irrigation or outside of a river or a
al l uvi al nodel ?

MR, SALOPEK: No.

MR, QUI RCS: Thank you. And while |
have you here tal k about major cultural
chal l enges in the west of grow ng pecan trees?

MR, SALOPEK: Well, we have abundance
of sunlight which is a bonus. The cost of
farm and is very high. And the cost of
establishing culture is incredibly high.

To buy one acre of |and anynore here
i s probably $15,000 to $20,000 an acre. And then
you're |l ooking at if you' ve been doing it a |ong
time you mght get full production in eight

years. Chances are it's going to be 10 to 12 to
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really get in full production.

You're going to have all these
capitalized costs that you'll have to deal with
that you're going to pay for for the next 15 or
20 years. \Wien | was growi ng up when ny father
was transitioning our farnms fromrow crop farns
into a pecan farm we pretty nmuch starved from
the '60s to the '70s.

| nmean you're transitioning this farm
into a pecan orchard and there's absolutely no
income. And we tried to grow cotton in between
and what we know now is when we're grow ng cotton
i n between we were probably slowed the trees from
devel oping by three or four years.

You can try and grow alfalfa there.
And you're conpeting with another plant. | nean
you have to eat, but it's an extrenely tough
barrier to enter. And if you can survive it,
you're glad you did if you have | uck.

The | ast year right before ny father
passed away we were going to have our best crop

in 1978. And it was Menorial Day. A big dark
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cl oud cane over and took the whole crop over al
of the southwest. Not just our farm

W had one little bitty corner of the
farm naybe about five acres, that didn't get
taken out. And | renenber ny dad said, "I w sh
it had been gotten too because now | don't mss."

MR QUIRCS: You said between $15, 000
and $25,000 an acre. That's for irrigated,
right?

MR, SALOPEK: Yes.

MR QUROS: And if | -- 1 know you're
not qualified, haven't been qualified as a real
estate expert, but how nmuch do you think | and
woul d be that did not have irrigation?

MR SALOPEK: Sone of the desert | ands
out here, gosh I don't know. | nean there's
ranch |l and up here that doesn't have irrigation
that if you put water on it probably you could
farmit. That's depending how close it is to the
cities and what have you. There are |ots of
different factors. There is ranch land selling

for $150 to $200 an acre.
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MR QUIROCS: So the difference is
wat er .

MR SALOPEK: It's all water.

MR QU ROCS: Okay. W just did sinple
mat h and we' ve tal ked about 30 acres and 50, 000
pounds. So 30 tines let's just use your
m dpoi nt of $20,000. To be a base farner your
| and costs for irrigated | and woul d be
approxi mately $600, 000.

MR SALOPEK: At | east.

MR. QUI RCS: Thank you. Plus the
seven or eight years of no crop.

MR. SALOPEK: Wen you establish a
farm just to buy the trees is going to be about
-- 1 think trees are selling for $25 a tree now.
You're putting 50 trees to the acre. So whatever
that math comes out to, about $1400 an acre in
tree costs.

And then you're going to farmit, till
it, take care of it for the next several years.
You're going to have at |east $1,000 an acre to

$1500 an acre establishing that orchard. So it's
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a very expensive proposition.
MR QUIRCS: To be a conmerci al

farmer, it takes a fair anount of tine and

capi tal

MR SALOPEK: It does and life.

MR. QU RCS: Thank you very nuch.

Judge, we have no further questions of
M. Sal opek.

JUDGE GUTHRI DGE: Does the USDA have
any?

MR, HILL: Just a quick foll ow up.
RECROSS EXAM NATI ON

MR. H LL: He asked you a question
t hat was asked about information and cal cul ating
nunber s.

MR SALOPEK: Yes.

MR, HI LL: You responded | believe
that there's some roomin those nunbers and you
also said it's all that we have. So ny question
is are you trying to say that the current nunbers
are less than reliable.

MR, SALOPEK: It woul d appear that way
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from my past experience.

MR H LL: So are you al so saying that
this current nmarketing order and its reporting of
nunbers it woul d i nprove how we're doing
busi ness, you as a |arge grower and other snaller
growers as wel | ?

MR, SALOPEK: Dramatically.

RECROSS EXAM NATI ON ( Cont' d)

MR. H NMAN:  Don H nman with the USDA
Thank you for your testinony and your extensive
answers to the questions. | want to follow up
about your conments on price variability. |
bel i eve you just nade a point that it can vary 15
cents per pound in a week or a very short period
of time. |Is that correct?

MR SALOPEK: Yes.

MR, HI NVAN:  And you used a different
nmeasure of that. Was it 25 cents a point?
wasn't sure | understood that term nology. Could
you expl ain what the 25 cents was referring to?

MR, SALOPEK: Sure. W were paid on

the quality. So if you take a pound of pecans
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and you separate the shell fromthe kernel and
you conme back and you wei gh the kernels, you
divide it into your original weight and you'll
come up with a shell which is say 56 percent of
shel |l out.

You woul d take that 56 percent nunber
and multiply it by the 25 cents price variation.
And that would be the decrease or increase of
price depending on which way it went on the
val ue.

MR. H NVAN:  Thank you. | think you
al so nmentioned that it could vary as nuch as a
dol I ar per pound in a few weeks. Is that
correct?

MR, SALOPEK: Yes.

MR. H NVMAN: I n your view, given the
limtation of the Federal narketing order, give
us sone additional details on how you think that
price variability situation could be inproved
t hrough the inplenmentation of the order.

MR SALOPEK: | think with accurate

data there would be the ability to predict. It's
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a twofold prong and I'm not going to blame
everything on cold storage. Wen we have
i naccurate crop predictions, we've had crop
predi ctions that have been 280 m | lion pounds and
then all of a sudden it's 360 million pounds.
And there's not an finite anount of
capital to buy this crop. So what happens after
a whil e when people invest in this buying crop
and if the pecans keep rolling in the price is
going to go down because there's | ess noney
avai lable to buy the crop. That's one problem
Then when the industry gets a | esser
val ue pecans, the person that has the cheaper
i nventory has the advantage over the rest of the
i ndustry.
MR. HI NVAN:  Thank you. No further
guestions, Your Honor.
JUDGE GUTHRIDGE: If | could follow up
on one of this questions. You say a dollar a
pound change. \What percentage change is that?
MR, SALOPEK: It depends on the year

You know it could be up to 30 percent. W
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experienced that as recent as 2012. Fromthe
price in Septenber -- and |I'm just going off
menory -- it went down alnost $1.30 a point in a
relatively few week peri od.

JUDGE GUTHRI DGE: Any ot her USDA
guestions? M. Quiros?

(No verbal response)

JUDGE GUTHRI DGE: Any questions from
t he audi ence?

(No verbal response)

M. Sal opek, you're excused.

(Wtness excused)

MR, QUIRCS: Your Honor, can we do a
sound check on this m ke and nove it maybe a
little bit forward? It doesn't seemto be
wor ki ng t oday.

JUDGE GUTHRIDGE: |I'mnot sure it was
wor ki ng yest er day.

(O f record comments)

Any tinme you want to call your next
W t ness.

MR DAVIS: W call M. Jennifer I|vey.
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Ms. lvey, can you conme to the front?

JUDGE GUTHRI DGE: Ms. Gonzal ez, are
you ready?

M5. GONZALEZ:  Yes.

(Wher eupon, the above-
referred to docunment was
mar ked as Proponent Exhi bit
31 for identification.)

JUDGE GUTHRI DGE: Pl ease rai se your
ri ght hand.

(Proponent Wtness Jennifer |vey
Swor n)

Proceed with your case.

DI RECT TESTI MONY

MR. DAVIS: Good norning, M. lvey.

MS. | VEY: Good norning.

MR. DAVIS: Thank you for being here.
| understand you have prepared a statenent you'd
i ke to deliver.

MS. | VEY: Yes.

MR. DAVIS: Wy don't you proceed.

M5. IVEY: M nane is Jennifer |vey.
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That's J-E-EN-N-I-F-E-R I-V-E-Y. | live in E
Paso County, Texas. M husband and | farm 400
acres of inproved pecans in El Paso County. W
woul d be classified as a | arge pecan grower under
the Smal |l Business Administration definition.

| have reviewed a copy of the proposed
Federal Marketing Order as published in the
Federal Register. | amin support of the
proposed Federal Marketing Order for four primary
reasons.

First, we need nore research and
pronmotion to sell our crop to the donmestic U S
market. Qther tree nut groups are organi zed and
spendi ng noney and we need to do the sane.

Second, we need better marketing and
price data. W rely industry guesses and we need
better to make nore informed selling and farm
I nvest nent deci si ons.

Third, the handling authorities on
si ze, grade and packaging are inportant if we are
going to sell nore pecans to donestic consuners.

And we need to work on these itens in the future.
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Finally, we need an organi zati on where
all industry stakehol ders neet and figure out how
to nmove our crops forward. Too nuch tine and
energy i s wasted because of growers and handl ers
are not working together in response to the U S
consuners.

| understand that the Federal proposed
order states that only growers of nore than
50, 000 pounds of average production per year over
the last four years will be allowed to vote on
t he proposed order. In iy opinion, this
threshol d is reasonabl e because t he grower that
does neet this threshold is not a conmerci al
grower. Any grower that is smaller than the
proposed order could not justify their costs in a
hearing, it is such a small production and it is
nost probably a seller of pecans fromold trees
t hat happen to be on the property or a healthy
farmer or one that does not plant all conmrercial
plants on the farm

| am not aware of anyone in ny area

that has a commercial farmthat is snmaller than
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30 acres or produces |less than 50,000 average
pounds per year.

| have reviewed the econom c anal ysis
sumary prepared by Dr. Marco Pal ma specifically
the projected average price of 6.3 cents per
shel | ed pounds versus an average of 2.5 cents per
in shell pound cost. | have read that
pronotional deliveries price. Overall | am aware
of the cost of the proposed marketing order may
i npose and | do not believe these costs are
undul y bur densone.

Further, | believe that the benefits
of the Federal Marketing Order will greatly
out wei gh any costs associated with it. | am
Secretary/ Treasurer of the Wst Texas Pecan
Associ ation, a grower association that focuses on
t he needs of the growers in Wst Texas.

As an officer of the West Texas Pecan
Association, | do not think that the work of the
American Pecan Council will in any way duplicate
the work and roles of the West Texas Pecan

Associ ation. Both organizations have
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conplinmentary aspirations.

The Anmerican Pecan Board has kept our
organi zation infornmed about its efforts on the
proposed marketing order. Representatives of
t he American Pecan Board regularly attend our
neetings to listen to us and to answer our
guestions. | also know personally several board
menbers of the Anmerican Pecan Board.

In conclusion, | fully support the
proposed Federal Marketing Order for Pecans and
encourage the Secretary to inplenent the Order as
proposed. | wll be happy to answer any
guestions you may have.

MR. DAVIS: Thank you, Ms. lvey. Let
me clarify for the record. The Econom c Anal ysis
Summary of Dr. Palma that you referred to
bel i eve that appears in this record as Exhi bit
23.

And also | would note that your
curriculumvitae is attached to your statenent.
Is that correct?

MS. IVEY: That's correct.
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MR. DAVIS: Your Honor, we tender as
Exhibit 31 the testinony of M. |vey.
JUDGE GQUTHRI DGE: Is there any
obj ecti on?
MR. HI LL: No objection, Your Honor.
JUDGE GUTHRI DGE: Any objection from
any nmenber of the audi ence?
(No verbal response)
JUDGE GUTHRI DGE: W th no objection,
Exhibit 31 is admtted.
(Wher eupon, the above-
referred to docunent marked
for identification as
Proponent Exhibit 31 was
received into evidence.)
MR. DAVIS: | have no questions. |'l]I
reserve.
JUDGE GUTHRI DGE: Does the Depart nent
of Agriculture have any questions?
CROSS EXAM NATI ON
M5. SCHMAEDI CK:  Mel i ssa Schmaedi ck

with USDA. Good norning, M. |vey.
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MS. | VEY: Good norning.

M5. SCHMVAEDI CK:  So you nentioned that
you are an officer with the West Texas Pecan
Associ ati on.

M5. IVEY: That's correct.

M5. SCHMAEDI CK:  What is your role
with that group?

MS. IVEY: | assist ny husband who's
the president with letters and we organi ze the
neetings for all the |ocal growers and keep them
up to date with the different pests that are
around. And we just provide all the information
that's necessary in our area.

M5. SCHMAEDI CK:  Are those activities
part of what the Association does? Wat types of
t hi ngs do you provide for your menbers?

MS. I VEY: Well, just general
i nformati on about what's happening in our area.
That's nostly what we provide.

M5. SCHVAEDI CK: And you nenti oned
pest issues. Do you have pest issues there?

MS. IVEY: Well, we have those issues
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and we bring Dr. Lucero over to discuss different
t hi ngs about these bounds.

M5. SCHMAEDI CK:  Ckay. Thank you.
And as an officer of this Association, have you
had the opportunity to speak with the nenbers
about the proposed marketing order?

MS. I VEY: Onh yes.

MS. SCHMAEDI CK: I n your opinion, is
there a broad based understandi ng of the proposal
anong your nenbers?

MS. IVEY: Yes, there is.

MS. SCHMVAEDI CK:  What woul d you say is
the | evel of support for the proposal?

M5. IVEY: | think overall there's
very much a support towards it.

M5. SCHMVAEDI CK:  And are you aware of
any concerns that are of particular to your group
of menbers?

M5. IVEY: | think nostly they're
concerned with the representation and howit's
going to play out. Now that it's been nore

defined, | think nore and nore the ones are very
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confort abl e.

M5. SCHMAEDI CK:  Thank you. And in

terms of our representation on the council, would
you foresee yourself potentially fulfilling or
wanting to fulfill a seat on the council at sone
poi nt ?

M5. IVEY: That would be fine. |
never really thought about it. But sure.

M5. SCHMAEDI CK: Ckay. Thank you.
That concl udes ny questi ons.

CROSS EXAM NATI ON ( Cont ' d)

MR, H NVMAN:  Good norning. Don Hi nman
USDA.

MS. | VEY: (Good norning.

MR. H NMAN:  You nentioned the need
for nore research. Could you provide sone
exanpl es of the kind of research that you woul d
| i ke to see undertaken if the order is
i mpl enent ed?

M5. IVEY: | particularly would Iike
the health benefits to be made aware especially

in our society where health is just the nunber
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one issue for nost people and quality of their
food. In conparison to the other nuts that are
out there, pecans are so nuch better. And

wi t hout that research we can't back it up.

MR, H NVAN:  Thank you. And one
addi ti onal question. You nentioned your support
for handling authorities by size, weight and
packagi ng to overcone it. Could you go over sone
of the details on how you think those authorities
woul d hel p the market?

M5. IVEY: | don't know.

MR, H NVAN:  Handling authorities on
si ze, grade and packaging are inportant. |f you
are going to sell all kinds to domestic
producers, for exanple, how those authorities if
i mpl enented woul d i nprove the market?

MS. I VEY: Well, of course, any data
that's going to inprove the price and the ability
for us to know how nmuch it's going to be worth
for us to continue in the whole production. Just
as it is with many ot her products, you want to

know what your conpetition has and what you're up
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against. So just to help you becone a nore
productive farner.

MR. HI NVAN:  Thank you. No further

guesti ons.
JUDGE GUTHRI DGE: Any nore questions?
MR, HILL: No.
JUDGE GUTHRI DGE: Any fol |l ow up, M.
Davi s?

MR DAVIS: I'Ill just follow up on M.

H nman's | ast questi on.
REDI RECT EXAM NATI ON

MR. DAVIS: Do you believe that if
there were standards on quality that perhaps that
woul d hel p consuners nake nore infornmed
deci sions? They woul d know that a particul ar
grade of pecan would be worth paying nore for or
a lesser quality worth paying less for?

M5. IVEY: | think so. | nean
conpared to what is in the market right now for a
C as a pecan it would nake a great difference.

MR. DAVIS: And do you believe that if

there were uniform standards on the safety
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concerns in handling that consumers m ght be nore
confident in buying a product that they know net
certain standards and therefore they could be a
little nore confident in serving it to their
famly? O they mght be nore likely to serve
that product to their famly.

M5. IVEY: O course, definitely.

MR. DAVIS: | have nothing further,
Your Honor. Thank you.

JUDGE GUTHRI DGE: Anything el se? Any
guestions fromthe audience for Ms. |vey?

(No verbal response)

Heari ng none, Ms. lvey, you are
excused. If you would check with Ms. Gonzal ez
over there.

(Wtness excused)

MR. QUI RCS: Kevin Ivey please.

JUDGE GQUTHRI DGE: If you could raise
your right hand pl ease.

(Proponent Wtness Kevin |vey Sworn)

Okay. Proceed.

(Wher eupon, the above-
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referred to docunment was
mar ked as Proponent Exhi bit
32 for identification.)
MR. QU RCS: Thank you, Your Honor.
DI RECT TESTI MONY

MR QU RCS: M. Ivey, have you had an
opportunity to read the notice which is Exhibit 1
in these hearings which contains the proposed
Federal Marketing Order for Pecans?

MR IVEY: Yes sir, | have.

MR. DAVIS: Thank you. And, M. Ilvey,
have you had a chance to read Exhibit 23 as part
of these hearings which is the executive summary
prepared by Dr. Marco Pal ma of the Econonic
Anal ysis of the Inplenentation of a Federal
Mar keti ng Order for Pecans?

MR. I VEY: Yes, | have.

MR. DAVIS: Thank you, M. lvey. M.
| vey, | see that you have prepared testinony for
us today. | would Iike you to begin please with
t hat testinony.

MR IVEY: Okay. M nane is Kevin
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Ivey. It is spelled K-E-V-I1-N1-V-E-Y. | live
in El Paso County, Texas. M wfe and | farm 400
acres of inproved pecans in El Paso County,

Texas. We would be classified as a | arge pecan
grower under the Small Busi ness Adninistration
definition.

| think the pecan industry needs to be
unified. | support the Federal Marketing O der
because it will be a place we can all sit down
and deci de how to nove the industry forward to
grow donestic U. S. pecan sales on a unified
basi s.

In recent years, we have seen a w de
variation in the prices we have received from our
pecan crop. Such wide variation in pricing makes
it extrenely difficult to plan for the future
operation of our farns. Wile prices for pecans
go up and down dramatically fromyear to year,
our cost of production has steadily increased.

The | ack of accurate market
i nformation on the anticipated size of the pecan

crop in any given year also makes it difficult
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for us to negotiate a fair price for our crop and
to make reasonabl e busi ness deci si ons about the
i nvestnments in our farm Increased prices and
nore accurate nmarket information would greatly
benefit our farns.

| think our farmand the industry
woul d al so benefit in the future from grade,
size, quantity, packaging, shipping protocols and
ot her handling requirenents as we conpete with
other tree nuts for consuner attention.

| al so understand under the proposed
Order only growers with nore than 30 acres of
pecans or nore than 50,000 pounds of average
production per year over the last four years wll
be allowed to vote on the proposed Oder. In ny
opinion, this threshold is reasonabl e because a
grower that does not neet this threshold is not a
comer ci al grower.

Any grower that is smaller than the
proposed threshold could not justify the cost
i nherent in such small production and is nost

probably a seller of pecans for ol der trees that
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happen to be on his or her property, a hobby
farmer, or one that does not plan to put in all
the conmercial inputs, fertilizer, water, etc. on
his farm

| am not aware of a single pecan
farmer in my area who has a conmercial pecan farm
that is smaller than 30 acres or produces |ess
t han 50, 000 pounds average per year.

| have reviewed the econom c anal ysis
summary prepared by Dr. Marco Pal ma, specifically
the protected average price increase from6.3

cents per in shell pound versus the average 2.5

cents per in shell pound cost. | agree that the
pronmotion will increase prices.
Overall, | amaware of the cost the

Federal Marketing Order may inpose on ny farm and
| do not believe those costs are unduly
burdensone. Further, | believe that the benefit
of the Federal Marketing Order to ny farmgreatly
out wei ghs any cost associated with it.

| am President of Western Pecan

Growers Associ ati on and West Texas Pecan
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Associ ation. Both of these organi zations focus
on pecan grower issues. I|I'malso First Vice
President of the U S. Pecan G owers Council which
focuses on narketing pecans internationally.

As an officer of those organi zations,
| can tell you that those proposed Anerican Pecan
Council will not interfere with our efforts. |If
anyt hi ng, the proposed American Pecan Council
will be a conplinentary, unifying organization.

The Anmerican Pecan Board has kept our
organi zation infornmed about its effort to the
proposed Federal Marketing Order.

Representatives of the Anerican Pecan Board
regularly attend our growers' neetings to listen
to us and answer our questions. | also know
personal |y several nenbers of the board of the
Anmeri can Pecan Board.

In conclusion, | fully support the
proposed Federal WMarketing Order for Pecans and
urge the Secretary to inplenent the order
proposed by the Anerican Pecan Board. | wll be

happy to answer any questi ons.
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MR, QUIRCS: Your Honor, we tender
this as Exhibit 32 for the record.
JUDGE GQUTHRI DGE: Is there any
obj ecti on from USDA?
MR. HI LL: No objection.
JUDGE GQUTHRI DGE: |Is there any
obj ection fromthe audi ence?
(No verbal response)
Wth no objection, Exhibit 32 is
adm tted.
(Wher eupon, the above-
referred to docunent marked
for identification as
Proponent Exhibit 32 was
received into evidence.)
Proceed, M. Davis.
MR, QU RCS: | have no questions at
this tine.
JUDGE GUTHRI DGE: Does the Depart nent
of Agriculture have any questions?
M5. SCHMAEDI CK:  Yes. Melissa

Schmaedi ck
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CROSS EXAM NATI ON

MS. SCHMAEDI CK:  Good norning, M.
| vey. Thank you for your testinony.

MR. | VEY: Thank you.

M5. SCHMVAEDI CK:  And t hank you for
joining us today. You nentioned that you were
the president of the Western Texas Pecan G owers
Associ ati on. Describe what that organization is
about .

MR, I VEY: kay. West Texas Pecan
Associ ati on.

M5. SCHVAEDI CK:  Western Texas Pecan
G owers Associ ati on.

MR. | VEY: (kay.

MS. SCHMAEDI CK: |Is that correct?

VMR. | VEY: Yes na' am It's West Texas

Pecan Association. Mybe there was a typo here.
JUDGE GUTHRI DGE: Anyhow, Western
Pecan Growers and West Texas Pecan Associ ati on.
MS. SCHMVAEDI CK: My apol ogi es.
MR IVEY: Well, West Texas Pecan

Association was set up in the late '60s. And |
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believe it was set up as -- nost of Texas is a
weevil, quarantine area, pecan weevil which is a
type of insect. But the five westward counti es,
far West Texas, are considered quarantine free.

And so the five westward counties in
Texas are what conprise the West Texas Pecan
Associ ation. W have about 50 nenbers. And |
t hi nk we account for probably 80 percent of the
production in the State of Texas in our counties.

M5. SCHMAEDI CK:  Thank you. |'m not
famliar with the pecan weevil. Can you tell ne
nore about that please?

MR. IVEY: No problem Pecan weevi l
is an insect that has inpacted sone of the pecan
growng areas in the United States. However, it
is a native insect. And there are various areas
where they grow pecans where the insect is not
present. But there are areas where the insect is
pretty prolific.

So the work of the State Departnents
of Agriculture they keep an eye on this insect

| i ke they do any other insect. And as far as the

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

80

Texas Departnment of Agriculture is concerned they
have Texas except for five westward counties in
Texas as far as research with Texas A&M

Uni versity.

There are a | ot of places where the
pecan weevil doesn't exist. However, it's an
insect that -- it's a late season insect that
energes fromthe ground. They can -- After they
conme out, they chewinto the nut and they deposit
their egg and when the nut falls and the grub has
t hat done they go down into the ground at 18 to
20 inches where it will pupae for two to three
years.

And the reason why it's difficult to
i nsect to control is because there's no way to
nonitor as they do with other insects, anything
to pecan wornms to cotton bollworm They have
pheronone where you can collect themin a trap
and count them and nore or |ess know what your
econonmi c threshold is and when you shoul d treat
t he i nsect.

Wth the pecan weevil, it's very
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difficult because they're not attracted to
pheronones. The only way they could get themis
to capture them

M5. SCHMAEDI CK:  Thank you. And in
your testinony, you said that you are in favor of
the research authority. Wuld research of a
pecan weevil be an exanpl e of perhaps naybe sone
hel p?

MR IVEY: Are you talking as far as
t he Federal Market Order and being interested in
doi ng research with thenf

MS. SCHMAEDI CK:  Yes.

MR IVEY: No, | think our State
Departnment, Texas Departnent of Agriculture and
New Mexi co Departnent of Agriculture, Georgia
Departmment of Agriculture and the USDA under the
ci rcunstances the insect control, they're doing a
pretty good job of nonitoring. | wouldn't see
that there would be any benefit fromthe Federal
Mar keting Order to be involved in the control of
t he pest issue.

However, education on the part of the
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i nsect would be good. And we al ready have things
in place for people to bring nuts from

guaranti ners to non-quarantiners. They have to
have a requirenent of chilling hours with that
crop to nake sure that the insect was present in
the nuts. That would kill them

M5. SCHMAEDI CK: So if there were the
opportunity to coll aborate research with the
exi sting research facilities and perhaps sone
funding in the Federal Marketing Order to enhance
the research that currently exists, would that be
a favorabl e outcone in your opinion?

MR IVEY: | think any enbracenent
could be involved in education. And the
enbracenent woul d be to nmake sure that the
shellers, the handlers, the first handlers, the
second handlers, the third handl ers which we have
that the education and the know edge of the
i nsect and the vectors or the way it can be
carried across to different parts of the United
States woul d be the nost effective way to treat

and prevent the pecan weevil spreading.
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MS. SCHMAEDI CK:  Thank you. Can you
descri be the pecan industry in Wst Texas? You
menti oned that you have -- Is it 50 nenbers?

MR IVEY: W have around 50 nenbers.
Sonme of themvery small and sonme of them| arge.
We al so have people that | included into the
menbership |ike our |ocal Texas AgrilLife
constituents. Six regions which they have an
honorary nenbership to the organi zation

M5. SCHMAEDI CK:  Thank you. | have no
further questions. Thank you.

CROSS EXAM NATI ON ( Cont ' d)

MS. VARELA: Jennie Varela, USDA. M.
lvey, | want to change the topic a little and try
to draw on sone of your expertise in terns of you
planting. | saw that you're involved in
nurseri es and sone of that background.

We've heard a | ot of anecdot al
evi dence about new pl antings com ng on especially
with crops or newtrees that were planted in 2010
or 2011 that there's not good data on those.

Coul d you give us your view of about how nuch you
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think was planted during that tine period or the
kind of trees you see comng on to the market in
the next few years? Do you have a best guess of
what type of increase in production we're | ooking
at ?

MR IVEY: Well, looking at the
hi story of pecans, | know t he pecan production
acreage has increased and pecan production has
remai ned at or about the same, naybe a little bit
higher. A lot of that is due to sonmeone could
have 500 acres of trees if they have 1,000 acres
of farm and and they go in and they renpove trees
and nove them over to the other 500 acres. So
basically that production gets cut down unti
t hose trees catch up.

The other thing is the plant
popul ati on per acre. | have found that higher
pl ant population in controlling the trees you do
see better outconme of production breakthrough.

In the ternms of new pl antings, al nost
the things that |'ve seen. | nyself count trees

and |'ve been a |lot of places and | ooked at the
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new pl antings. The anpunt of acreage that

t hey' ve been planting in the last five years --
"1l just take a wild guess -- in the Sout hwest
it would be upwards of 15,000 acres, 20,000 acres
possi bl y.

So if we're producing 330 million
pounds of pecans, | think the next decade we're
going to see that nunber double. So the
consequence of nore production comng in which is
still a grain of sand in the production of
al nronds or wal nuts or anything else, | think the
time is nowto nove on this Federal Marketing
Order especially with the new plantings and the
up and com ng.

There are a great nunber of places of
peopl e who don't know what a pecan is, haven't
seen one or it's a legend to them So | think
this is very good for our donestic market as far
as educating people here in Anerica of America's
No. 1 Native nut.

M5. VARELA: Thank you. And just to

clarify alittle when you refer to the Sout hwest
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are you generally referring to West Texas and New
Mexi co or the entire southwestern region?

MR, I VEY: kay. West Texas Pecan
Associ ation where |'mlocated at, |I'm | ooking at
going down to El Paso Valley which is the sane.
Tri butes the sane rivers, the Rio G ande, the
sane water.

The West Texas Pecan Association |ike
| said we have about 50 nenbers. O those
probably 40 of themare farnmers |large and smal | .
O these we have people who el ect -- delegates --
who go to Western Pecan G owers Associ ati on.
Western Pecan Growers Associ ation conprises of
five western countries of West Texas, Arizona,
New Mexico and California. So we have
representatives on the Western Pecan Growers at
multi-states in the southwest United States.

And they are very conplinmentary to
each other in the type of farmng we do here,
hi gh desert, high altitude and |l ow rainfall.

M5. VARELA: Thank you. That's all |

have for you.
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JUDGE GUTHRIDGE: If | could follow up
on one. The 15,000 to 20,000 acres you're
tal king about, is that nationwide or is that in
t he western region?

MR IVEY: | would say it's in the
west ern region.

JUDGE GUTHRI DGE: Thank you. Got sone
nore USDA questi ons.

CROSS EXAM NATI ON ( Cont ' d)

MR H NMAN:  Don Hi nman w th USDA.
You nentioned on page two that your farm ng
i ndustry woul d benefit from grade, size, quality,
packagi ng, shipping protocols. |If, for exanple,
there were in the future a grade/size/quality
st andar ds devel oped t hrough the Order, how do you
think that would benefit the industry?

MR IVEY: |I'mtrying to think which
way | want to attack this.

MR, H NVAN:  For exanple, if there
were uni form grade/size/quality standards do you
t hi nk that would increase consuner confidence in

t he market for pecans?
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MR IVEY: One of the things on the
gquality for sure is | believe pecans should be a
refrigerated product. That's personal. And |
agree with ny constituents that testified earlier
that, yes, they ought to be a cold kept food or
kept to a period so they don't degrade.

I f you' ve ever had a fresh pecan and
you' ve had a pecan that's been sitting on the
shelf for quite a while, there is a huge
di fference between the two. The fresh pecan
woul d outsell, outweigh any nut in the market if
they were received fresh and people actually
woul d taste what they're really about.

As far as the packaging, | nean that
pretty much goes along with it all. |If they're
packed right, if they're kept in the freezer
section or refrigerated section to keep them
fresh, | think that's very inportant. As | was
| ooki ng here |I'mKkind of |ost here.

So you had the quality. And what was
t he ot her question on that?

MR, HINVAN: | would just refer to
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that 1st paragraph where it's nentioned grade,
size, quality, packagi ng and shi ppi ng.

MR, I VEY: kay. That's another
thing. The grade and size quality. | think that
the playing field has evened down. M uncle and
ny grandfather helped with the pecan grades
system

There was a tinme when a lot of farmers
were a lot nore than irrigated farmers. And they
had t he USDA believing that the dryland cotton
was better than the irrigated cotton. So a
coupl e of nmy uncles and nmy grandfather cane in
and hel ped with the cotton classification system
And that evened the playing field. And then you
could see quality standards what cottons were the
best .

So taken fromthat angle, | realized
that we produce a smaller nut here in the west.
And if you' ve conmmercially grown the stuff,
there's a great quality issue that's being m ssed
with the smaller nut. | think our oil content is

far superior and the nut is really good.

Neal R. Gross and Co., Inc.

89

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

So I think a grading systemas far as
size, quality and everything |I've | ooked at from
pecan and | eading down to the oil content. So as
far as the grade and the size, | think that there
is the definition of the grading system so that
we have everything in the sane playing field.

MR. HI NVAN:  Thank you. | don't have
anyt hing additional. No further questions.

CROSS EXAM NATI ON ( Cont ' d)

M5. CHILUKURI: M. lvey, thank you
for your testinony. |f the marketing order
(I naudi bl e)

JUDGE GUTHRIDGE: Hold it farther
away.

M5. CHI LUKURI: You would fall under
the central region. |Is that correct?

MR | VEY: Pardon.

M5. CHI LUKURI: You would fall under
the central region because of where you're
| ocat ed.

MR. | VEY: Yes.

MS. CH LUKURI: Just in terns of sone
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of the challenges that you face, are they simlar
to other growers in the central region? O are
they nore akin to what people in the western

regi on?

MR. IVEY: | believe the difference
between -- There's a vast difference between
pecans for the east and west. However | think
there's a ot of tradeoffs which is kind of new
to the playing fields between the two of us.

They have fungicides and everything
that they have to spray. But they get their
wat er alnost free. It falls out of the sky. W
have our issues with the drought, especially in
El Paso with the high salt content in our wells.
Every tinme | irrigate with ny wells | put the
equi val ent of 4,000 pounds of salt per acre. So
there's ways that | have to try to beat that in
order to try to get the salt out.

There are tradeoffs between the two.
So | think we're kind of on the sane plane as far
as cost.

M5. CHILUKURI: Can you tell nme a
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little bit about your role as first vice
presi dent of the U S. Pecan G owers Council and
what you do?

MR IVEY: Yes mn'am The U.S. Pecan

Gowers Council is specifically focused on
i nternational pronotion of pecans. | was newto
this position this past year. | cane in as the

second vice president. And |'ve just been
recently noved up to first vice president.

M5. CHI LUKURI: And what ki nds of
i ssues did you work on in that council?

MR, I VEY: Just the pronotion of
pecans.

M5. CHILUKURI: And | see the
statenment from page two fromthe statenents,
overall cost that a Federal Marketing Order may
increase on ny farm And | do not believe this
cost will be unduly burdensone. Can you expl ain
what you anticipate those costs to be either
types of costs or quantity?

MR. I VEY: Can you say that question

agai n?
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MS. CH LUKURI: Sure. Pages two
t hrough three of your statenment, you state
overall 1'maware of the costs the Federal
Mar keting Order may i npose on nmy farm And | do
not believe those costs to be unduly burdensone.
In referencing costs, can you tell ne nore about
what those costs are?

MR IVEY: As far as the cost is the
assessnent that we're going to pay per pound for
t he Federal Marketing Order. | believe it's tine
we nove forward and that we do that. | think (1)
the -- This is going to get kind of deep.

The farnmer is billed the sheller and
the marketer. And the shellers fail to market in
the market. And we had sonething we call a
checkof f program at one tinme where it was a
vol untary assessnent where we woul d gi ve noney
per acre to the checkoff programand we'd give
t hat noney for marketing.

It's a programthat didn't work too
wel | because when it's voluntary it's hard to get

anybody to participate. You have peopl e that
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partici pate 100 percent. And you have peopl e
that don't participate at all.

And | believe by organizing and
getting this assessnment nmade to where it's
mandatory, it's going to help the organization as
a whole. And it's going to nove us into a
position we've never seen or been in before.

And so | think it's tine that the
farmers that have been participating in paying in
t he checkout program paying that assessnent,

t hey' ve never really gotten a reward for the
farmer who has not participated. Now we can get
everybody together in order to do that.

Anot her thing too is getting the cat
and dog together, the grower and the shower and
putting themin the same room and havi ng them
work together. | think that's very inportant. |
think it's going to carry this program | eaps and
bounds. Now we're sitting in the same room and
we're | ooking at each other. W're trying to
wor k out our problens involving new data.

M5. CHI LUKURI: Thank you. No further
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guesti ons.

JUDGE GUTHRI DGE: Any nore questions
fromthe Agricul ture?

(No verbal response)

Do you have any, M. Qiros?

MR QUIRCS: Yes sir.

REDI RECT EXAM NATI ON

MR. QU RCS: Thank you, M. lvey, for
your testinmony. A couple of follow up questions.
The Western Pecan Growers Association and the
West Texas Pecan Associ ations, those are both
grower associations. |Is that correct?

MR. IVEY: Yes sir.

MR, QU RCS: Thank you. | want to
show you what is a portion of Exhibit 1, Section
986. 68, authority for research and pronotion
activities. | would like you to focus your
attention with regard to the descriptions of
research here. You testified that certain
ent onol ogi cal issues you thought were better
handl ed at the state level. Do you think it

woul d be val uable for you as a grower and for the
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i ndustry as a whole to have studi es of production
research?

MR IVEY: | don't know. | guess |
have a | evel of nmultiple feelings on that. |
think the production research is best left to the
universities in the states. O course, as far as
in helping in terns of production research, it's
hard to deci de how nuch further we can go to --
You heard what we have. O course, |'msure
there were done in like the 1960s or the '70s or
'80s as we go out into the future.

| think I would put the production
research a little bit Iower on the |ist.

MR. QU ROS: How about marketing
research which is the next research there?

MR. IVEY: | think that should be at
the very top of the |ist.

MR. QUI RCS: Thank you. So you think
that would help your farmand the industry as a
whol e.

MR. I VEY: Yes, | do.

MR. QU RCS: Thank you. And then I'm
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showi ng you the continuation of this section

whi ch tal ks about nutritional research. Do you
think that would be hel pful. There could be sone
i ndustry wi de nanagenent or establishnment of
research with regard to nutritional research in
order to be able to pronote pecans.

MR IVEY: | think that goes one and
one with marketing.

MR, QUI ROS: Thank you very nuch. The
next question I'd like to ask is you were
mentioning a little bit about your estimate of
addi ti onal acres that have been planted in the
| ast couple of years. How inportant do you think
it is to the industry to have future supply in
t hese new pl anti ngs?

MR IVEY: | think very inportant.
Once Anerica realizes just how good the pecan nut
is | think it's really going to take off as far
as getting the word out there. For the last 20
years of ny life, 1've always had a shaking
nmet hods and have eight to ten ounces of pecans in

there. And | get blood work done regularly. And
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ny good chol esterol and bad chol esterol are off
the charts. They have to handwite themin.
They' re not even on the nunbers.

MR, QU RCS: High or | ow?

MR IVEY: Low. The bad chol esterol
and the good cholesterol is high. So |I'm never
really worried about it because the doctor | ooks
at it and says, "My gosh,” | can't believe it"
because |'moff the charts and they have to
handwite in the nunbers.

MR QU ROCS: And you attribute this to
i nt ake of pecans.

MR. I VEY: Yes, | do.

MR QUIRCS: And so the nutritiona
research that we just tal ked about if that was
devel oped and wel|l known and based on science you
think that would be beneficial to the industry
and to your farm

MR. I VEY: Absolutely. In fact |
t hi nk everybody shoul d have a handful in the
nor ni ng.

MR QU RCS: | couldn't agree with you
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nore. You nentioned sonmething in a discussion
with regard to sizing and gradi ng and what we
call handling authorities under Section 986. 69.
Are you famliar or aware that the current
i ndustry sizing and gradi ng requirenments rel ated
to pecans were | ast pronulgated in 1969 and 19867
MR IVEY: Yes, | was aware of that.
MR, QU RCS: And those are voluntary.
MR | VEY: Pardon?
MR, QUIROCS: That those standards in
si ze and gradi ng requirenents are sonewhat
vol untary.
MR IVEY: | think that there's an
i ndustry standard or a basis for which when you
sell your pecans. W' re working on sone things.
It's already been established and been approved
for many years. W have had things which could
nor e prof ound.
And of course in the upcom ng Chinese
mar ket they |i ke bigger pecans. So it's really
pushed the direction and size wasn't inportant

and now it's nore inportant.
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MR QU RCS: Are you aware that there
are any industry w de descriptions of sizing and
grading -- let's just stick with those as an
exanple -- that are not covered in the 1969 and
1986 announcenent s?

MR, IVEY: Not to my know edge.

MR. QU ROS: Yesterday we heard
testinony fromone of the wi tnesses and he was
tal ki ng about 1s and 2s. He was calling pecan
sizing 1s and 2s. Is that a famliar termto
you?

MR IVEY: Yes sir, it is.

MR QU RCS: Are you aware that that
termis used in any of the pronul gations with
regard to sizing and grading in 1969 and 19867
Did they use the ternms 1s and 2s in those
pronouncenents? Are you aware of that?

MR IVEY: Yes sir.

MR QU RCS: | just wanted to know if
you t hought there m ght be other terns that are
bei ng used for sizing and grading that are

| ocally or colloquial that farmers know what they
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mean but they may not in fact be reflected in the
current sizing and gradi ng requirenents?

MR IVEY: | don't know of any.

MR. QU RCS: Thank you. You nentioned
the U S. Pecan G owers Council. Tell us alittle
bit about that. W have sonme testinony later in
our time. But tell us alittle bit about what
you're trying to do, what your goals are.

MR. | VEY: Vell, that's to pronote
pecans outside of the US. And | know that we're
trying to fill the large market of course. W're
trying to get in nore markets, India. And we
recently went to Washington, D.C. to try to get
sone of the tariffs renbved so that we can export
nore pecans to | ndia.

MR QUIRCS: So the focus of the U S.
Pecan Growers Council is international. |Is that
correct?

MR. IVEY: That is correct.

MR, QU ROCS: And you are aware that
this is a donmestic Federal Marketing Order. It's

f ocused on the donestic market.
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MR IVEY: Yes sir.

MR. QU RCS: Thank you. Do you see
any conflict between those two organizations?

MR IVEY: No sir.

MR. QU RCS: Thank you. You nentioned
bef ore when you were asked questions about the
assessnent that the growers paid the assessnent.
"' mgoing to show you a copy from Exhibit 1 of
Section 968.61. And | wanted to ask you. Are
you aware that under the Act that no grower pays
an assessnment? Only handl ers pay an assessnent ?
Are you aware of that?

MR I VEY: Yes sir.

MR. QU RCS: Thank you. And when you
mentioned that it's time for the growers begin
payi ng assessnments and novi ng on what you are
really referring is that that m ght affect your
price? The paynent of assessnents by handl ers
m ght affect your price and there may be sone
costs to you as part of the Federal Marketing
Order for Pecans. |1Is that what you were trying

to indicate?

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

103

MR. I VEY: Could you restate that?

MR QUIRCS: Yes sir. You nentioned
as part of your testinony a few m nutes ago that
it was tinme for the industry to nove ahead. [|'m
| oosely quoting you and start payi ng assessnents
and to nove the industry ahead. | just wanted to
make sure that when you were saying that you
weren't indicating that growers were going to pay
assessnents, but that the whole cost of the
Federal Marketing Order, a portion of that, could
be borne by growers because they nay receive a
| ower price from handl ers because they know
handl ers will be paying the assessnment price. |Is
that you were trying to indicate?

MR IVEY: No, it wasn't. | guess |
used that term|oosely. However, the originators
coul d not have any of the assessnent nade or
putting paynents into that unless it was pecans.
And it's kind of the story of the chicken and the
egg. Al new wealth, our new wealth, that you
can take sonething or take nothing and nmake

sonething into, that's borrow ng.
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The gold m ner, the person that
collects gold fromthe earth, that mnes gold
fromthe earth, they're just taking value out of
what it already exists. It's been there forever.
The farmer is actually creating new value. And
so | conpletely understand with the crop that as
we go on I"'msure that there will be paynent
assessnents. If it wasn't for pecan existing,

t hen an assessnment woul dn't be paid.

MR QU ROS: Yes. But you're
absol utely clear that under the Act that no
grower really pays the assessnent. They're not
charged unl ess they beconme a handl er.

MR IVEY: Yes, | know that.

MR, QUI RCS: Thank you very nuch. |
just wanted to clarify that. No further
guestions, Your Honor.

JUDGE GUTHRI DGE: Anything el se from
Agricul ture?

(No verbal response)

Anyone in the audi ence have a question

for M. lvey?
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(No verbal response)

Then, M. lvey, you' re excused. |If
you woul d check with Ms. Gonzal ez over there and
see if she has any clarifications.

(Wtness excused)

MR, DAVIS: Your Honor, as | think
|"ve told everyone yesterday afternoon, we have
one nore witness that kind of had a tine

constraint. So if we could put on one nore

Wi tness before we take a norning break. | don't
think it will be a long w tness.
JUDGE GUTHRI DGE: | thought those were

the three you had tine constraints for.

MR. DAVIS: There were four. There's
one nore gentleman, M. Straley. |Is that alright
or?

JUDGE GUTHRI DGE: Let nme ask is Samm e

Si ngh here.

MR. SINGH: |'ve been here just for
one reason. | am avail abl e.

JUDGE GUTHRI DGE: Ch, |'m not asking
you to testify. | just wanted to know if you
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were here right now

MR, SINGH Yes, |'m here.

JUDGE GUTHRIDGE: And | think | asked
Ms. Ray back there to tell you you will be our
fourth witness today. Do you m nd being the
fifth witness?

MR, SINGH \Wat |'ve heard,
everything is in order and I'd rather --

JUDGE GUTHRI DGE: My question is can
| pass you by to have sonebody el se.

MR SI NGH:  Yes.

JUDGE GUTHRI DGE: Good. | had asked
her to tell himto not go and | just wanted to
not ignore himsince he was here yesterday.

MR. DAVIS: Thank you. And we
appreciate that. Thank you, M. Singh. W
appreci ate that courtesy.

Is M. Straley present?

(Wher eupon, the above-
referred to docunment was
mar ked as Proponent Exhi bit

33 for identification.)
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JUDGE GUTHRIDGE: M. Straley, could
pl ease rai se your right hand?

(Proponent Wtness G L. Stral ey sworn)

JUDGE GUTHRI DGE: M. Davis.

MR QU ROS: Yes Your Honor.

DI RECT TESTI MONY

MR. DAVIS: Good norning, M. Straley.

MR, STRALEY: Good norni ng.

MR. DAVIS: Thank you for being here
with us this nmorning. It is ny understanding
that you may have a statenent that you'd like to
give first and perhaps take some questi ons.

MR. STRALEY: That is correct.

MR. DAVIS: Thank you. Just |ean
forward into the mcrophone there.

MR, STRALEY: GCkay. M nane is G L.
Straley. It's spelled G-L. SST-RAL-E-Y. |
live in Roswell, New Mexico. | amthe CFO of
Chase Farnms and have been for the past three
years.

Bef ore Chase Farns, | spent 32 years

with Farm Credit of New Mexico in vari ous

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

108

capacities with a focus on agriculture |ending.
My résune is attached.

Chase Farns is a vertically integrated
pecan busi ness headquartered in Artesia, New
Mexi co. W currently have over 7,000 acres of
orchards planted with over 4,000 acres currently
in production in Arizona, New Mexico and El Paso
County, Texas. Last year we produced over ten
mllion pounds of pecans and we expect to double
that production in the next six years.

On our farm we grow the inproved
vari ety of pecans. Chase Farns al so own a |arger
shel l er, San Saba Pecans. Chase Farns is
considered a |l arge grower and a | arge sheller
under the Small Business Adm nistration
definitions.

| feel |ike we have been i nforned
about the process of securing a Federal Marketing
Order and we have been given an opportunity to
participate in the process.

| have reviewed the econonm c anal ysis

sumary prepared by Dr. Marco Pal ma,
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specifically, the projected average price
i ncrease from pronotion of 6.3 cents per in shel
pound versus the average 2.5 cents per in shell
pound cost.

MR DAVIS: May | interrupt just for
a second? |Is that Exhibit 23 that | shared with
you?

MR. STRALEY: That is correct.

MR. DAVI'S: Thank you.

MR. STRALEY: Overall | am aware that
the costs of the Federal Marketing O der may
| npose on our farmand handler interest and | do
not believe those costs aren't overly burdensone.
Further, | believe the benefits of the Federal
Mar keting Order to our farm and handl er interest
will greatly outweigh any costs associated with
it.

| especially have two concerns that
t he proposed Federal Marketing Order addresses.
First, we need to market to i ncrease demand and
hel p stabilize prices. Next, we need to continue

researching the benefits of pecans. The American
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Pecan Council is our best hope of doing both of
t hese.

Al so, | amaware that the proposed
order may inpose sone direct costs on our
shel l'i ng operation such as the one to three cents
per pound assessnent. | amaware there nay be
sone indirect costs, such as the obligation to
keep records of the anount of product we handl e
and the calculation and rem ttance of assessnent
to the American Pecan Council. | believe these
direct and indirect costs are reasonable and are
not unduly burdensone to our sheller operation.

The | ack of accurate market
i nformation on the anticipated size of the pecan
crop in any given year nmakes it difficult for us
to negotiate fair prices for our crop and to make
reasonabl e busi ness deci sions about future
i nvestments. Increased price stability and nore
accurate market information would greatly benefit
our farm

| think the pecan industry would al so

benefit in the future fromgrade, size, quality,
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packagi ng, shi pping protocols and ot her handling
requi renents as we conpete with other tree nuts
for shelf space and consuner attention.

| understand that under the proposed
order any grower with nore than 30 acres or nore
t han 50, 0900 pounds of average production per
year over the last four years will be allowed to
vote on the proposed order. In ny opinion, this
threshold is reasonabl e because a grower that
does not neet this threshold is not considered a
comer ci al grower.

Any grower that is snmaller than the
proposed threshold could not justify the cost
that are inherent in such a small production and
is nost probably nerely a seller of pecans from
ol der trees that happen to be on his or her
property, a hobby farnmer or one that does not
plan to put all the comrercial input such as
fertilizer, water, etc. on this farm

| al so understand that only shellers
that handl e nore than one mllion pounds of in

shel | pecans per year will be eligible to
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nom nate and to be elected to the shell er seats

on the Council. | believe this is also a fair
t hr eshol d.

First, I amnot aware of any sheller
in nmy area which handles |less than one mllion

pounds in shell per year that is not in the
commerci al shelling business. Further, if there
are such shellers in ny area | do not believe it
woul d be --

MR DAVIS: [|I'msorry. Did you say
this is not a conmercial sheller business? |
bel i eve you said that.

MR. STRALEY: Yes. That is.

MR. DAVIS: That is a conmercial.

MR. STRALEY: Sorry. | m sspoke.
Further, if there is such a sheller in ny area, |
do not believe it would be commercially viable
because such a snmall operation cannot invest in
the required equi pnent or turn a profit on such
smal | producti on.

The Anmerican Pecan Board has kept our

teamwel | informed about its efforts through its
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website and personal neetings. In fact, M. MKke
Adans nmet with Ri chard Chase, one of our owners,
and Ri chard gave M ke some counsel on how to
specifically handl e substandard pecans which
eventual | y was nade part of the proposed Federa
Marketing Order. | can say that the Anerican
Pecan Board has really reached out to all
segnents of the pecan industry over the |last two
years.

In conclusion, we fully support the
proposed Federal Marketing Order for Pecans and
encourage the Secretary to inplenent the order as
proposed by the Anerican Pecan Board. | would be
happy to answer any questions anyone nmay have.

MR. DAVIS: Your Honor, Proponent
woul d tender Exhibit 33, the testinony and
statement of M. G L. Straley and his curricul um
vitae.

JUDGE GUTHRI DGE: Any objection from
Agricul ture?

MR. HI LL: No objection, Your Honor.

JUDGE GUTHRI DGE: Any objection from
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anyone in the audi ence?
(No verbal response)
Heari ng no objection, Exhibit 33 is
admtted into the record.
(Wher eupon, the above-
referred to docunment marked
for identification as
Proponent Exhibit 33 was
received into evidence.)
MR DAVIS:. |I'll reserve questions.
JUDGE GUTHRI DGE: Does the Depart nent
have any questions?

MS. SCHMAEDI CK: Melissa Schnmaedi ck,

USDA.
CROSS EXAM NATI ON
M5. SCHMAEDI CK: Good norning, M.
Stral ey.
MR, STRALEY: Good norni ng.
M5. SCHMAEDI CK: | believe it's still
norning. |s that correct?

MR. STRALEY: Yes ma' am

MS. SCHMAEDI CK:  Thank you for your
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testinmony. Just a couple. One quick clarifying
guestion. On the first page of your testinony
you said that you have over 7,000 acres planted
and over 4,000 acres currently in production. So
is that 4,000 out of the 7,000 or is it 7,000 in
addition to 4, 0007

MR, STRALEY: That woul d be 4, 000 out
of the 7,000 that we are currently harvesting
pecans from That would | eave 3,000 acres we
have planted that we are not currently
har vest i ng.

M5. SCHMAEDI CK:  Thank you. And |
wanted to ask you about a couple of your
statenments on the second page of your testinony.
"1l just read them quickly so that we can have a
reference point. You said you represent both a
farm ng conmponent and a handl i ng conponent in
your vertically integrated business. |s that
correct?

MR. STRALEY: Correct.

M5. SCHMVAEDI CK:  And then you go on to

say you do not believe that the costs of the
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proposed program are unduly burdensone. And then
| ater on al so you said that same comment in
reference to your shelling operation.

MR. STRALEY: Correct.

M5. SCHMAEDI CK:  What exactly do you
mean by it not being unduly burdensone?

MR STRALEY: That the costs as a
vertically integrated producer obviously we would
handl e and sell those pecans ourselves. So we
woul d be paying that assessnent ourselves for the
farm W believe that those costs that woul d be
i nvolved with that would be nore than offset by
the benefit effect to us through increased prices
for our product.

MS. SCHMAEDI CK:  Thank you. You al so
menti oned that you are the CFO of Chase Farns.
Coul d you tell nme what CFO stands for?

MR STRALEY: Chief financial officer.

MS. SCHMAEDI CK:  Thank you. So woul d
you say that you have a fair anpbunt of experience
as a busi ness person managi ng a busi ness?

MR. STRALEY: Correct. |In addition to
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ny years with Chase Farns, | was al so 32 years as
an agricultural |ayman.

M5. SCHMAEDI CK:  Thank you. Do you
have a copy of the Exhibit 1 in front of you?

MR, STRALEY: Not right in front of
me. No, | do not.

M5. SCHMAEDI CK:  Just a nmonment. W'l
get that copy to you to review.

MR DAVIS. [|I'msorry. \Wat exhibit?

M5. SCHMVAEDI CK:  Exhibit 1 please.

MR, DAVIS: Exhibit 1, okay. | just
happen to have that handy.

(O f record comments)

M5. SCHMAEDI CK:  So you' ve indicated
that you're famliar with this proposal, Exhibit
1. Is that correct?

MR. STRALEY: Correct.

M5. SCHMVAEDI CK:  Coul d you | ook at
Sections 986.52 through 986.55? And for the
record, |I'Il ask that Council expenses, powers,
duty and procedure sections.

MR. STRALEY: And again |'m having
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troubl e hearing exactly what you're sayi ng.

MS. SCHMAEDI CK: Sections 52, Council

expenses.

MR, STRALEY: Sixty-two.

MR, DAVIS: Fifty-two.

MS. SCHMAEDI CK: Fifty-two.

MR. STRALEY: Ckay.

MS. SCHMAEDI CK:  Through 55 which is
procedure.

MR, STRALEY: Wbuld you happen to have
t he page?

JUDGE GUTHRI DGE: 38028.

MS. SCHMAEDI CK:  Yes.

MR. STRALEY: Yes, okay.

M5. SCHMAEDI CK:  Thank you. So |'l
give you a nonent to | ook over these sections. |
have sone questions pertaining to these sections.

MR. STRALEY: Ckay.

MR. DAVIS:. Are you going to go in
nunerical order with thenf

MS. SCHMAEDI CK:  Yes.

JUDGE GUTHRI DGE: Actual ly, |
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m sinformed you. 986.52 is on 38027. It starts
at the bottom of the page and then she 52, 53,
54, and 55. Ckay.

M5. SCHMAEDI CK:  And | believe M.
Davis has also listed on the overhead.

MR. STRALEY: Ckay.

M5. SCHMVAEDI CK:  So given the
experience as a chief financial officer, does
this section seem pertinent given the proposed
organi zati on of the program and the
adm ni strative oversight in the organi zati on of
t he progranf

MR, STRALEY: Yes, | think this is
extrenely inportant to be part of it because we
can clearly show the two of those that we are
using the funds to pronote the product and not
bei ng used for adm nistrative overhead expenses.
So those costs woul d be borne by nenbers of the
Counci | thenselves. They are not conpensated for

serving on it.

MS. SCHMAEDI CK:  Thank you. And we'l|

nove on to Section 53. Section 53 includes the
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authority to create byl aws, make recomrendati ons
and receive inportant information to USDA. Are
these fairly typical activities of an

adm nistrative type of conmmttee or board?

MR, STRALEY: Yes, | would say so.
Yes, that woul d be exactly what it's set up to do
whi ch is to nake reconmendati ons.

M5. SCHMAEDI CK:  What is the
i mportance of byl aws?

MR, STRALEY: To help set up a
standard throughout the industry so that everyone
is aware of them and can follow them

M5. SCHMAEDI CK:  Thank you. And if we
can go to 54 please. In 54, if you | ook at
par agr aphs a through e, in your opinion do these
par agr aphs descri be standard busi ness practices?

MR, STRALEY: Yes, | would agree. And
again | think it's very inportant because it
provi des very good transparency for what the
Counci | does and what they're involved with so
that there is no chance for m sappropriation of

funds. It's clearly above board. Everyone can
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see how we process it and what they're doing to
it.

M5. SCHMVAEDI CK: And how i nportant is
accountability in bookkeepi ng?

MR, STRALEY: Extrenely inportant.
You have to have the trust and integrity for
everyone to believe in the program

M5. SCHVAEDI CK:  And is it inportant
for an adm nistrative body to be able to hire
enpl oyees?

MR, STRALEY: Correct. Yes, | think
t he individuals that would serve on this board
are obviously not the experts in the particul ar
areas such as marketing, research. But they
woul d certainly know the areas that they need to
go to hire those individuals.

M5. SCHMAEDI CK:  Thank you. So
shifting gears | would like to ask you about your
i nvol vement with San Saba Pecans.

MR, STRALEY: Yes ma' am

M5. SCHMAEDI CK: It's a shelling

operation. |Is that correct?
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MR. STRALEY: Yes, ma'am

M5. SCHMAEDI CK:  So in the devel opnent
of the proposed program were you involved in
di scussions related to sheller representation on
t he Council ?

MR. STRALEY: | was not, especially
no, not particularly. But there were individuals
i n our conpany in San Saba that were involved and
provi ded i nput, yes.

M5. SCHVAEDI CK:  So you're aware of
di scussi ons then.

MR, STRALEY: Yes.

M5. SCHMAEDI CK:  And what were sone of
t he concerns that shellers had regarding
representation?

MR STRALEY: | think sonme of the
concerns they had were that they were not
represented equally with the growers. However,

t hink that was overcone when they realized that
t he i nportance of having the product there and it
takes the product in order to assess it. And

they are just processing that product.
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Al t hough the growers will not pay
directly the assessnent, primarily the shellers
will collect and pay that by reducing the costs
that would be paid to the grower. So | think
with that understanding they were willing to
accept, yes, less representation. But, yes,
there was initially some concern that the growers

were |larger represented on the Council than the

shel l ers.

M5. SCHMAEDI CK:  Thank you. And you
just made an interesting comment and I'Il try to
characterize it. | believe you said the shellers

woul d col | ect the assessnments and pay them But
that collection may result in a slightly reduced
price to growers. |Is that correct?

MR, STRALEY: It could, yes.

M5. SCHVAEDI CK:  So | believe you
stated that you're aware of Dr. Palma's testinony
that forecasts would arrange for a price
I ncr ease.

MR. STRALEY: Correct.

M5. SCHMVAEDI CK:  To the grower.
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MR. STRALEY: Correct.

M5. SCHVAEDICK: So is it fair to
extrapol ate fromthose two pieces of information
t hat even though your paynent to the grower m ght
be slightly |l ess that overall even after that
deduction the price paid to the grower would be
hi gher than it is today? |Is that the goal ?

MR, STRALEY: Yes.

MS. SCHMAEDI CK:  Thank you. You al so
gave us an exanpl e about how your business was
able to provide sone concerns or feedback in the
drafting of the proposal with regard to
subst andard pecans.

MR. STRALEY: That is correct.

M5. SCHVAEDI CK:  Are you able to
expand on that exanpl e?

MR. STRALEY: One of our original
concerns was readi ng through the proposed O der
where there was a category for inproved and
native nuts. But as a grower of inproved variety
at any given year we will produce froma | ow of

two percent to a high of 18 percent that are
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consi dered substandard nuts. They woul d be of

| esser quality, cracks, stick types (phonetic)
that normally woul d not go through the shelling
process of commercial shelling. And as such we
woul d receive a | esser val ue.

But it could entail a substanti al
volune in any given year. And we recogni ze that.
In our case, as you see, we produce 10 mllion
pounds. If it happened to be a year of 18
percent, that's a substantial volunme of nuts that
were not going to be included in the assessnent.

And so we visited with M. Adans to
see if we could get that category included and it
subsequent |y was.

M5. SCHVAEDICK: So it's ny
under standi ng that your suggestion to create a
category for substandard pecans is that to
essentially close the | oop?

MR, STRALEY: Correct. Yes, we did not
t hi nk those were addressed with the two varieties
of inprove and native. W felt there needed to

be an additional category of substandard.

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

M5. SCHVAEDI CK:  And just to clarify,
subst andard pecans, could that include both
native and i nproved pecans?

MR, STRALEY: Yes, it could. But
typically you' re going to have a | arger
per cent age of those on the inproved dependi ng
upon the year.

M5. SCHMAEDI CK:  Thank you. And ny
| ast question for you is given there were sone
concerns about sheller representation on the
Council, at this point would the proposal -- Are
you confident that the decision making process
will result in sound decisions being nade by the
Counci | ?

MR. STRALEY: Yes, | am

M5S. SCHMAEDI CK:  Thank you.

JUDGE GUTHRI DGE: M. Hi nman.

CROSS EXAM NATI ON ( Cont ' d)

MR. H NMAN:  Don H nman, USDA. Good
norning. |In your shelling out version, do you
al so acquire fromother farns in shell and sell

theminto the market?
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MR. STRALEY: Yes, we do. Currently,

we provide on any given year about 15 percent of
the total that we would shell and we woul d
pur chase 85 percent from ot her growers.

MR. H NVMAN:  Thank you. On page two
of your testinony in the second paragraph on the
third line of that, you talk about "W need to
continue researching the benefits of pecans.”
Wul d an exanpl e of that be the health and

nutritional benefits of pecans?

MR. STRALEY: Yes, | think those would

be specifically what we were referring to. The
health and nutritional benefits of pecans,
attending different nmarketing shows or food
mar ket i ng t hroughout the world and the nati on.
It is amazing to ne how well the al nond, wal nut,
pi stachi o industry had done in pronoting their
product .

But people may not be aware that
pecans are as healthy or healthier in certain
areas than those. And | do believe that is

directly because of the research they had done
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t hrough their marketi ng.

MR. H NVMAN: Do you have ot her ideas
about research on other production and marketi ng
aspects that could be funded through any Feder al
mar ket i ng order?

MR, STRALEY: You know, | don't know
right off. Anything or all that we can do |
think to further pronote the pecan industry woul d
be a benefit.

MR. HI NVAN:  Thank you. No further
guesti ons.

JUDGE GUTHRI DGE: Any ot her questions
from Agricul ture?

(No verbal response)

M. Davis.
MR. DAVIS: Yes, Your Honor. | have
one in particular followup that will weight in

to here.
REDI RECT EXAM NATI ON
MR. DAVI S: Unfortunately, | cannot
put up the entire Section 986.55 procedures

sinply because it's too long. But | want you to
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know that's the section I'mreferring to. You
may want to foll ow al ong.

|"mnot going to put up Section
986.55(c)(1). It has the relatively innocuous
pile of quorum And you can read along with ne
here. It says "A quorum of the Council nmay be
meani ng 12 of the menbers. The voting of a
majority of nenbers present at the nmeeting which
there is a quorumshall constitute the act of the
Council provided that" -- and this is the
i nportant part -- "one action to Council wth
respect to the follow ng i ssues shall require a
two-thirds vote."

And then there's a long laundry |i st
of itenms in subparagraph (i)(1) and these require
the super majority, the two-thirds vote, not the
60 percent. And | won't read all of them Let's
| ook at establish bylaws, appointnent of
adm ni strative issues, budgets, assessnents,
conpliance and audit. And the lIist goes on down
toten. But in |ooking at those, first would you

agree and as your experience as a CFO that those
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are the nost significant and inportant issues
t hat a board woul d have to consider?

MR, STRALEY: Yes.

JUDGE GUTHRI DGE: By those you nean
the items listed in 986.55(c)(1)(i)-(x).

MR DAVIS: (i)-(x) yes. Those are
the really neaty issues.

MR. STRALEY: Correct.

MR QU ROS: And it requires the super
majority. And you are aware that the board wl|
consi st of 17 nmenbers, nine of which are growers,
six of which will be handlers and then of course
the two i ndependent. And because of this
requi renent of the super mpjority, that would be
12 votes.

The shellers are al nost al ways have to
be a consensus of sone sort between the growers
and the shellers in order for anything to pass.

Is that correct?
MR. STRALEY: That would be correct.
MR DAVIS: And earlier Ms. Schmaedi ck

had asked you about concerns that the handl ers
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may have had. Does the fact that this super
majority was put into the quorum give the
shel l ers sonme confort that even though they did
not have nunerical quality of voting that at

| east their voice would al ways have to be shared
i n maki ng these inportant decisions that are set
forth here?

MR. STRALEY: Yes.

(O f record discussion)

MR. DAVIS. M co-counsel here says
there's one other section which I'll point out to
you in that regard and that is in terns of
986. 65, the marketing policy. And of course the
mar keting policy is going to be the board's
effort to estimate the crop size and nake
announcenents and give information to the
comunity on that estinated crop size.

And do you see here in 986.65 that
once agai n before a decision can be nade on the
estimated nmarket size of the crop that has to be
passed by two-thirds of the Council nenbers,

correct?
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MR. STRALEY: Correct.

MR. DAVIS: And once again there would
have to be sonme kind of consensus between growers
and the handl ers before any such announcenents
could be nmade. Is that correct?

MR. STRALEY: Correct.

MR. DAVIS: Do you think that that
woul d be an inportant issue to handl ers that
their voice would be heard on that issue?

MR, STRALEY: Yes, | do.

(O f record discussion)

MR. DAVIS: Your Honor, | have no
further questions. Thank you.

JUDGE GUTHRI DGE: Fol I ow up from
Agricul ture.

RECROSS EXAM NATI ON

MS. VARELA: Jennifer Varela, USDA.
| just have one quick followup for you because
you are in the interesting position of having
farnms that include nore than one region.

MR, STRALEY: Yes.

M5. VARELA: So | wanted to draw your
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attention to sone of the | anguage we have on
voting for nomnees. Are you famliar with that
aspect there?

MR STRALEY: Yes.

M5. VARELA: And are you aware of --
Were you involved in any of the discussions on

how t hat representati on m ght be nade?

MR. STRALEY: Not personally, no. But

nmenbers of our team were.

M5. VARELA: They were involved init.

And just to summarize under voting for nom nees
there, the | anguage says "If a grower is engaged
i n produci ng pecans in nore than one region, that
grower" --

PARTI Cl PANT: What section?

M5. VARELA: | believe it's Section
986. 46, council nom nations and voti ng.

MR, STRALEY: Yes, I'mfamliar with
t hat section.

M5. VARELA: But the concept there
that | want to ask you about is that |anguage

that is in here in nore than one regi on you woul d
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nomnate in the region with the |argest vol unme of
producti on. Does that seemfair and equitable
to you? Are you confortable with that

det erm nati on?

MR, STRALEY: Yes.

M5. VARELA: (Ckay. Thank you.

MR. STRALEY: And we recogni ze that
even though we would be a grower in the western
and central regions the mgjority is in the
western region and we would be a grower in the
west ern region.

M5. VARELA: Thank you.

JUDGE GUTHRI DGE: Anything el se from
USDA?

(No verbal response)

MR DAVIS: | have no further
guestions, Your Honor.

JUDGE GUTHRI DGE: Does anyone in the
audi ence have any questions for M. Stral ey?

(No verbal response)

Heari ng none, M. Straley, you're

excused. If you would check with Ms. Gonzal ez
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over there and see if she has anything to
clarify. Thank you.

(Wtness excused)

It's not 10:17 a.m and | think it's
time for a bit of a break. And we'll cone back
at 10:28. And, M. Singh, you will be our first
W t ness.

MR SINGH 1'd like to decline.
Everything | hear --

JUDGE GUTHRI DGE: You changed your
mnd. You don't want to testify. You signed up
yest er day.

MR SINGH It's going to be a repeat
of this. Wy waste the time. And actually M.
|vey said a |lot of what | would have said.

JUDGE GUTHRI DGE:  Ckay.

MR. SINGH. Thank you.

JUDGE GUTHRI DGE: So, M. Davis,
you' || have your next witness at that tine.

MR. DAVIS: Thank you, Your Honor. It
was a ten mnute.

JUDGE GUTHRI DGE: 10:28 a.m and right
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nowit's 10:18 a.m Of the record.

(Wher eupon, the above-entitled natter
briefly went off the record.)

JUDGE GQUTHRI DGE: This hearing w ||
conme to order again. M. Davis, M. Qiros, cal
your next w tness please.

MR QU ROS: Yes, Your Honor. W're
cal ling John Heul er.

(Wher eupon, the above-
referred to docunment was
mar ked as Proponent Exhi bit
34 for identification.)

JUDGE GUTHRI DGE: Pl ease rai se your

ri ght hand.
(Proponent Wtness John Heul er Sworn)
M. Quiros.
DI RECT EXAM NATI ON
MR, QU RCS: Yes. Thank you, M.
Heul er, for joining us today. | wanted to ask

you a coupl e of foundational questions. The
first is received a copy of the notice that was

published in the Federal Register that includes
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t he proposed Federal Marketing Order for Pecans

whi ch has been listed as Exhibit 1 in this

heari ng.
MR, HEULER  Yes.
MR QU RCS: |s your mcrophone on?
MR. HEULER  Check.

MR, QUI ROS: Thank you. Secondly, |
want to ask you if you have received and had an
opportunity to review the executive sumary of
econoni ¢ anal ysis of the inplenentation of a
Federal Marketing Order for Pecans prepared by
Dr. Marco Palma that has been |isted as Exhibit
23 in this hearing.

MR, HEULER  Yes.

MR. QUI RCS: Thank you. | understand
you have prepared testinony for us today, M.
Heuler. 1'Il let you deliver that testinony.

MR, HEULER My nanme is John Heul er.
It is spelled J-OHNHEUL-EER | live in
Yorba Linda, California. | amone of the owners
of A&P Ranch as well as personally owning a 55

acre pecan r anch.
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A&P Ranch and its affiliates have been
i nvol ved as growers in al nonds, pistachios and
pecans. | have been active as a tree nut grower
for 30 years and as a pecan grower for four
years. A copy of ny résungé is attached to this
t esti nony.

My father started in the al nond
i ndustry in 1968 and started grow ng pistachi os
in 1974. He started growi ng pecans in California
in the md 1980s. He realized that the pecan
mar ket was quite imuature and prices were | ow.
There was no organi zation for marketing and
expert so he sold all of the pecan hol di ngs and
concentrated only on al nonds and pi stachi os.
Needl ess to say, | have been involved with the
tree nut industry ny whole life.

| and a nunber of my partners deci ded
to re-enter the pecan market about five years
ago. A&P Ranch purchased an existing orchard and
| personal |y purchased anot her existing orchard.
| see the potential of real growth in this market

as it has the snmallest amount of production for
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the major U S tree nuts in the United States.

W have 220 acres of inproved
varieties currently in production and anot her
approxi mately 2,000 acres planted. Qur goal is
to have 4,500 acres of pecans conbined with all
of our affiliated conpanies. Al of the pecans
will be grown in Arizona.

Wth only 220 acres of pecans in
production, A&P Ranch has | ess than $750,000 in
annual gross revenue from pecans. Therefore,
under the Small Business Adm nistration
gui delines, we are classified as a snall pecan
grower busi ness.

| *ve had nunerous conversations with
M ke Adans and ot her representatives of the
American Pecan Board. | feel like | have been
i nformed about the process of securing a Federal
mar keti ng order and have been given an
opportunity to participate in this process.

| have al so reviewed the econom c
anal ysis summary prepared by Dr. Marco Pal ma,

specifically, the projected average price
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i ncrease from pronotion of 6.3 cents per pound
versus the 2.5 cents per pound in shell cost. |
believe this nunber to be very conservative and
is nore likely to be closer to $1.00 per pound in
the future. | base this on ny know edge of the
FMO for pistachi os.

Overall, | amaware of the costs that
t he proposed Federal marketing order nay inpose
on our farmand | do not believe that those costs
are unduly burdensonme. Further, | believe that
the benefits of the Federal marketing order to
our farmw |l greatly outwei gh any costs
associated with it. Wth both the al nonds and
pi stachio industries, the FMO has been a rea
boom for the farnmers with the hi ghest prices
being realized with near record production

As a board nenber on the
Adm ni strative Conmttee for Pistachios,
conpl etely understand the benefits of a Federal
mar keti ng order. A&P Ranch believes in narketing
and pronotion as a way to i ncrease crop prices.

Al of our tree nut investnents now and in the
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past, al nonds and pistachi os, either had the
advant age of generic marketing pronotion through
a Federal nmarketing order or through a state
check-of f program

Knowi ng what | know, it nmakes no sense
for anyone in the pecan industry to oppose the
Federal marketing order. The current |ack of
generic pronotion has stagnated the industry and
has hurt all involved. W strongly support the
Federal marketing order for pecans and we are
confident the benefits outweigh the burdens to us
as a small grower with aspirations to be a | arge
pecan grower .

Al so, currently the | ack of accurate
mar ket information on the anticipated size of the
pecan crop in any given year makes it difficult
for us to negotiate fair prices for our crop and
to make reasonabl e busi ness deci si ons about
i nvestnments in our farm Increased price
stability and nore accurate market information
woul d greatly benefit our farm ng operation.

W think our farmand the industry
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woul d al so benefit in the future from grade, size
gual ity, packagi ng, shipping protocols, and other
handl i ng requirements as we conpete wi th other
tree nuts for shelf space and consuner attention.

| al so understand that under the
proposed order, only growers with nore than 30
acres of pecans or nore than 50,000 pounds of
aver age production per year over the |last four
years would be allowed to vote on the proposed
order. In ny opinion, this threshold is
reasonabl e because a grower that does not neet
this threshold is not a comercial grower. Any
grower that is smaller than 30 acres or 50,000
pounds could not justify the cost inherent in
making a small orchard a success and i s nost
probably a hobby farnmer or one that does not plan
to use appropriate |levels of comercial inputs,
fertilizer, water, etc., on his farm | don't
know a single farner in ny area that has a
commercial farmthat is smaller than 30 acres or
produces | ess than 50,000 pounds.

As an owner of A&P Ranch, | am
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testifying on behalf of the ranch in support of a
Federal marketing order for pecans. | amalso
testifying in ny individual capacity as a pecan
grower in support of the Federal marketing order
for pecans.

In conclusion, | fully support the
proposed federal marketing order for pecans and
encourage the Secretary to inplenent the order as
proposed by the Anerican Pecan Board. | would be
glad to answer any questions anyone nay have.

MR, QUIRCS: Your Honor, we tender
this exhibit.

JUDGE GUTHRI DGE: Any obj ections from
Agricul ture?

MR. HI LL: No objection.

JUDGE GUTHRI DGE: Any objection from
anyone in the audi ence?

(No verbal response)

Heari ng no objection, Exhibit 34 is
admtted into the record..

(Wher eupon, the above-

referred to docunent marked
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for identification as
Proponent Exhi bit 34 was
received into evidence.)
M. Quiros.
MR QUROCS: 1'dlike to reserve ny
guestions, Your Honor.
JUDGE GUTHRI DGE:  Does Depart nent of
Agricul ture have any questions?
MR, HILL: Yes, just a quick point of
clarification.
CROSS EXAM NATI ON
MR, H LL: Could you please go to the
| ast paragraph? The sentence as far as the
first sentence, "I also have reviewed the
econonmic analysis..."” | thought | heard you say
2.8 cents per cost.
MR, STRALEY: | msspoke if | said
2. 8.
MR HLL: Ckay. It would be 2.5.
MR. STRALEY: Correct.
MR HLL: Al right.

JUDGE GUTHRI DGE: Any nore questions
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fromthe Agricul ture?
CROSS EXAM NATI ON ( Cont ' d)

MS. SCHMAEDI CK: Melissa Schnaedi ck,
USDA. Thank you, M. Heuler, for your testinony
and thank you for traveling so far. So you
menti oned that you have experience as a grower
for pistachios and al nonds as well as pecans. |Is
t hat correct?

MR. HEULER  Mbst of ny experience is
wi th pistachi os and al nonds.

M5. SCHMVAEDI CK:  And you al so
menti oned that you have experience or know edge
of the Federal narketing order that regulate
pi stachi os and alnonds. |Is that correct?

MR. HEULER: Not as nmuch with al nonds,
but pistachios | serve as one of the
adm ni strative nenbers.

M5. SCHMAEDI CK: Great. Good. | was
going to ask you that. So thank you for
answering that question in advance. Under this
American Pistachio order is there authority for

pronotion?
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MR. HEULER. Did you say Anerican
Pi st achi os?

MS. SCHMVAEDI CK: Yes, Anerican
Pi st achi os.

MR, HEULER  Yes.

M5. SCHMVAEDI CK:  Ckay. In your
capacity as a comrttee nmenber, were you active
in the nom nation process for the receiving of
new menbers?

MR. HEULER. No. Mne actually was
appoi nted by one of the folks. | was on the
techni cal committee.

MS. SCHMAEDI CK:  Ckay.

MR HEULER CQurs was -- It dealt with
food safety standards. It was nore a work group
on how the industry would deal with the issues
ahead of tinme and that. As far as the marketing
pronotion, the answer is no. I'mfamliar with
how it worked. But that was not ny capacity.

M5. SCHVAEDI CK:  Were you a nenber of
the commttee, or on a subcommttee?

MR, HEULER. No, | was actually on the
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adm ni strative commttee for pistachios, which if
you google ny nane | cone up, that's the history.

M5. SCHVAEDI CK:  Ckay. Thank you. |
want to turn your attention to -- Do you have a
copy of the proposed.

MR, HEULER | do.

M5S. SCHMAEDI CK:  Thank you.

(O f record discussion)

M5. SCHVAEDI CK: | wanted to turn your

attention to Section 986.3 affiliation. |It's
actually a definition.

MR, HEULER  986. 3.

M5. SCHMAEDI CK:  Yes, correct.

MR, HEULER  Yes.

M5. SCHVAEDI CK:  Based on your
know edge of pistachio marketing order, does this
| anguage | ook famliar to what is found in the
pi stachi o marketi ng order?

MR. HEULER | haven't read the
pi stachi o marketing order in years, probably a

decade. 986.3 is the production area.

MS. SCHVAEDI CK: 986.3 is affiliation.

Neal R. Gross and Co., Inc.

147

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

MR, HEULER  986. 3.

MR QU ROCS: M. Heuler, | have it on
t he overhead screen.

MR, HEULER: |'m sorry.

MR QU RCS: WM. Heuler, if it would
help | have it on the overhead screen.

MR, HEULER Ckay. |'msorry. Wat
was t he question agai n?

M5. SCHMVAEDI CK:  |'mwondering if you
are aware of a common el enent in the pistachio
program

MR, HEULER It's been so | ong since
|"ve actually read that. | don't want to comment
on it.

M5. SCHMVAEDI CK:  Ckay. Thank you. |
have no further questions at this tine.

CROSS EXAM NATI ON ( Cont' d)

MS. VARELA: Jennie Varela, USDA. M.

Heuler, | just want to ask you a clarifying
guesti on about part of your statenment here on
page two regarding your reading of the executive

sunmary.
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MR, HEULER  Ckay.

M5. VARELA: After you describe the
differences in costs and benefits that you
understood. You said you believed this nunber to
very conservative. Wich of the two nunbers were
you referring to?

MR. HEULER: The anpunt of dollars,
cents in this case, recogni zed above and beyond
whi ch you woul d get w thout pronotions.

M5. VARELA: (Ckay. Thank you.

M5. LOCOFT: (Aside) Is that price
rel at ed?

MS. VARELA: Yes.

M5. LOOFT: Wich nunber is it? |
can't hear him Ckay.

M5. VARELA: That's all | have. Thank
you.

CROSS EXAM NATI ON ( Cont ' d)

MR H NMAN:  Don Hi nman w th USDA.
Good norning. On that sanme point regarding
dol I ar per pound, you have a much nore -- a

stronger view of the inpact of pronotion than in
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this study. Is that correct?

MR. HEULER  Wul d you go ahead and
repeat the question?

MR. H NMAN:  You said that the 63
cents per pound, the difference between the
benefit fromthe portion of the cost you believe
that the difference is nuch higher, potentially
much hi gher, and a great deal of nore inpact from
pronotion than in the study. 1Is that correct?

MR, HEULER  Yes.

MR, H NVAN:  And what's your basis for
havi ng that strong revi ew about the inpact of
pronotion?

MR, HEULER. Ckay. |If you notice a
| ot of pecan people in the world have a little
bit of an inferiority conplex. They don't |ike
to | ook at the al nond-pistachio guys. | sold ny
crop |last year, pecan crop, for about $2.45 a
pound. And | think it did pretty well.

| sold ny pistachio crop for $3.65 a
pound and this year we're | ooking at al nond

prices at $4 a pound. And that's nut neats.
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That's not shell.

It's a fabul ous, fabulous gig. It
really is. The pecan industry really does not
have any detrinental problenms with producing a
hi gh quality Anmerican product.

| mean face it. Al the other nuts
are not indigenous to the United States. Pecans
are. It |leaves a wonderful nessage. How woul d
you |ike to have the best product, best grow ng
regi ons, the best everything and just not tell
anybody about it.

| don't really know what the pecan
marketing budget is. It's less than $1 mllion.
Currently, just the APG just one trade group,
their marketing budget is $14 mllion this year.

JUDGE GUTHRI DGE: What is the APG?

MR. HEULER  Anerican Pistachio
Gowers. And that's excluding any brand specific
that other growers will put in. It's mllions
and mllions of dollars.

In the al nond industry, you know we've

all seen the old ads. Advertising a quality
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product is a great idea. Not advertising a
gqual ity product is a bad business decision. Pure
and si npl e.

So getting back to nmy point about a
dollar. | just sat and | ooked at ny returns on a
per pound basis. And that's what | based it on.
Not hi ng nore than that.

MR, H NVMAN:  Thank you. One further
guestion on page three. |In the second to | ast
par agr aph, you nmention a benefit would be nore
accurate market information.

MR, HEULER  Yes.

MR, H NVAN:  Coul d you give a coment
on how your view of a benefit of nore accurate
i nformation would play out in the pecan narketing
or der .

MR HEULER And this is an
assunption. The assunption is that the pecan
mar keti ng order and the board itself wll
function very simlar to how the rest of the

other two i ndustries on here function.

In the pistachio industry, pretty much
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everybody is involved in that and gives specific
data on through-put. So you can go back 15 years
and get very, very accurate data of exactly of
how much i nsect damage there was a given year
across the entire usury. That had been very

hel pful, especially looking at trends in the

mar ket .

But accurate data and the ability to
bring growers and shellers or handl ers together
is a wonderful idea. It works very well in the
ot her industries.

MR, HI NVAN:  Thank you. | have no
further questions.

CROSS EXAM NATI ON ( Cont ' d)

MS. SCHMAEDI CK: Melissa Schnaedi ck,
USDA. M. Heuler, you just nentioned a few
things I'd like to explore further with you.
Under the pistachio and al nond prograns, do you
provi de reports? Do you report data?

MR, HEULER: Very specific data.

M5. SCHMAEDI CK:  Does that present a

burden to you? 1Is it cunbersone?
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MR HEULER It's data we accunul ate
anyway. It's literally an email.

M5. SCHMVAEDI CK:  Are you confortable
sharing that data?

MR. HEULER: I n the pistachio
i ndustry, everybody knows everybody fromthe
process and the marketing end of it.

(O f record discussion)

It's a really common thing. The only
thing is we do hesitate a little bit about is as
we' re doing experinentation in processing, in
ot her words, different processes, that typically
is in-house. But within a year, everybody knows
what it is anyway.

But as far as the data goes, no. |It's
very easily gotten for anybody.

M5. SCHMVAEDI CK:  And are you satisfied
with the treatnment of the confidenti al
information? |Is that inportant to you?

MR. HEULER  The reporting data i s not
very confidential. | don't see a need for it.

I f you're tal king about going to the | ocal coffee
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shop and conpare nunbers whether it's over coffee
that's one point. But as far as sharing

i mportant data, | mean that's really what
cooperation nmeans. And withholding that is --

M5. SCHMAEDI CK:  So would it be
correct to say that the sharing or reporting of
data even though that does take sone tine it's
sonmet hing you're currently doing and the benefit
of everybody providing that data is a generation
of a better understanding of your industry as a
whole. |s that correct?

MR. HEULER That's very correct.

M5. SCHMVAEDI CK:  And you al so nade a
coment that your understanding is that the
proposed pecan program woul d operate simlarly to
t he pi stachio and al nond prograns. |s that
correct?

MR, HEULER: | would hope it woul d.

M5. SCHMVAEDI CK:  Can you expl ai n what
your confort level is in the way the pistachio
and al nond prograns work? Wy do you think they

are working well?
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MR HEULER  That's an hour. Let ne
see if | can sunmarize it quickly.

MS. SCHMAEDI CK:  Ckay.

MR. HEULER  Both the al nond and
pi stachio industries are relatively new
Pi stachio are not indigenous to the United
States. They came from Asia. Mst al nonds are
grown in California. Mst pistachios are grown
in California.

They have a very, very cohesive group
that had to start in the industry from scratch.
Most of these people are first generation, maybe
second generati on.

In the pecan industry, it's an
i ndustry that's been here for hundreds of years.
It's native. There are inprovenents, to raise
t he question. But you have to get together with
a group of people and say, "W have to nake this
work." They do not work together.

You get your report. You understand
what the problens are. And you support the

i ndustry. And in the end you see the exanpl e of
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how successful that is.

As far as agriculture goes, | really
don't know another crop that has a higher yield
per acre. And there's a |ot of automation
involved in this at this point.

But as far as yield creator dollars
it's amazing. | just do not understand the
conflict the pecan industry has.

The wal nut industry is varied
dependi ng on how they do things. |'mnot that
famliar with the wal nut industry than I amwth
the other two. | know for a fact that it's an
amazing profit.

M5. SCHMAEDI CK:  How do you think the
mar ket for al nonds and pi stachi os would | ook if
you didn't have marketing orders?

MR. HEULER. When | was a | ot younger
and had | ess gray hair, we were getting between
90 cents a dollar a pound. Last year | got
$3. 65.

And wi t hout that marketing order, you

just wouldn't have the pronotion. There's
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basically one conpany in the pistachio industry
that can do their own pronotions. The rest of us
have to get together to do them And it's been
very successful .

Blue Dianond in the al nmond industry is
co-op. | renmenber that co-op when | was a kid.
And | renmenber going through the Bl ue Di anond
plants in both Sacranmento and i n Bakersfield.

And they were the only co-op that could
advertise. They were the only ones that had
noney to do it.

But in the long run, the marketing
order has really, really hel ped us trenendously.
But | think it's also the adversity that the
pecan i ndustry has been goi ng through. Once they
get together and are working together as a
honbgeneous group, those days are past. You've
got to get past them

M5. SCHMAEDI CK:  So would it be
accurate to describe or to sumup pages descri bed
as sort of cohesive, collective action that

you're seeing in pistachios and al nronds and t hat
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you woul d hope that that woul d al so happen in the
pecan industry as a result of the marketing
order? Wuld that be a correct sunmary?

MR HEULER | really have a hard tine
seeing it not happen. Wen you get a group of
peopl e together with a common goal as long as in
their mssion statenent that was their conmon
goal was to advance the pecan industry in a
nunber of different ways. Just follow ng their
m ssi on statenent.

M5. SCHVAEDI CK:  And in your testinony
you on the first page of your statenent said
"There was organi zation for marketing and export.

So he sold" -- he nmeaning your father -- "all of
t he pecan hol dings and concentrated only on
al nronds and pi stachi os."

Now fast forward to you, you've since
entered into the pecan industry four years ago.
Is that correct?

MR, HEULER. W started tal ki ng about

a finders, yes, four years ago.

M5. SCHMVAEDI CK:  So ny question is
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woul d the exi stence of a Federal marketing order
i ncrease your confidence in the future stability
of the pecan industry.

MR. HEULER  Absolutely. Wthout any
guesti on.

M5. SCHMAEDICK: | think that's it for
nmy questi ons.

CROSS EXAM NATI ON ( Cont ' d)

MS. VARELA: Jennie Varela, USDA. You
stated in your testinony that all the acreage
from pecans would be in Arizona?

MR, HEULER  Yes.

M5. VARELA: Are there any particular
chal l enges or differences to growing in Arizona
that m ght be different fromwhat we've heard so
far in New Mexi co? How would you describe sone
of the practices and horticulture in that area?

MR HEULER |1'd be the |last person to
tell you that | was an expert in pecan production
in the United States. | know enough about pecan
production in Arizona to be dangerous.

What | do know about it is you' ve got
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to have the proper water supply and high quality
water. And you have to have proper chilling
hours. At the elevation that we're at, that's
absolutely the case. It's a relatively narrow
band.

M5. VARELA: Thank you very nuch.

CROSS EXAM NATI ON ( Cont ' d)

MR HLL: Brian Hll. Could you
pl ease | ook at Section 986. 637

MR, HEULER: 986.63, contri butions.

MR HLL: R ght.

MR, HEULER  Yes.

MR HLL: Oay. Read this. 1Is this
in any of the other orders, the pistachio order?

MR. HEULER  Again, that was so |ong
ago that | read that. | would be remss to tell
you yes or not.

MR HLL: Okay. Read this. You
t al ked about service and industrial marketing and
so forth. Can you tell what you feel about this
particul ar part here? You support this or not

and why.
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MR. HEULER  A&P Ranch and | have both
contributed -- I"'msorry. A& and | personally
have both contributed tinme and noney towards
this. | think as the industry standard | think
it's sonething that absolutely you should
support .

| know there's a question about in the
| ast person up here or the person before that we
wer e tal ki ng about servicing wthout getting
paid. | did that for two years and great
restraints. But the answer is contributions to
i ndustry nakes sense.

MR, H LL: Thank you. That's all I
have to ask

CROSS EXAM NATI ON ( Cont ' d)

MR. H NMAN:  Don H nman, USDA. Good
nor ni ng. You were commenti ng about the pistachio
and al nond industries and you're involved in
that. On the bottom of page 3 of your testinony,
you nentioned benefits fromfuture grades, size,
gual ity, packagi ng, shipping protocols and ot her

handl i ng requirenents.
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| wonder if you could comrent from
your perspective from pistachio and al nond
i ndustries how you think those benefits with
t hose uniform standards al ong those lines from
t he al nond and pi stachio industries that woul d
i mprove the market for pecans?

MR. HEULER  From what | under st and
about pecan grading, those are relatively old
standards. They were devel oped quite a while
ago. W have to recognize that in the nodern
worl d we have electronic sorting. And we use
el ectronic sorting, |aser, chlorophyll, x-ray.
You nane it. We sort with it.

In the pecan industry | can't speak
about any of this. | can't do that. | would
assunme that we woul d use the exact sane type of
sorting that we use currently in pistachios and
al nronds. Were we think that's a huge benefit is
it elimnates a | ot of people who do really
terrible job. There's a |ot of dust involved in
that. There's a lot of handling involved and

it's not our job.
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But the flip side of it is every tine
you nake a sort positive or negative, every tineg,

you have nore and nore and nore products, size,

stain, insect. Instead of having good or bad
product, you'll start having nore and nore
products.

When you get into size grading
standards, those are going to have to be upgraded
to nmeet the electronic sorting era. And that's
just a matter of a standard. | nean to be able
to not have a grade that's universally recognized
for everything that you can sort, not just good
and bad, it makes a | ot of sense.

MR, HI NVAN:  Thank you. | have no
further questions.

CROSS EXAM NATI ON ( Cont ' d)

M5. CHILUKURI: M. Heuler, thank you
for your testinony. On page three, you state
"Knowi ng what we know, it makes no sense for
anyone in the pecan industry to oppose the
federal marketing order."” Through this whole

process, are you aware of anyone who is opposed
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to the marketing order?

MR. HEULER | have very limted
contact with anyone beyond the State of Arizona
and California. | do not know of anyone that
woul d opposed it. But | haven't talked to

everyone in Texas, Louisiana and all the way

acr oss.
M5. CHI LUKURI: Thank you.
MR, HEULER Can | follow up? There
is always going to be fear of the unknown. It's

a natural thing of humans especially when it
cones to noney. The federal nmarketing order of
al nronds and pi stachi os were a huge burden for us.
We woul d never ever every tell anybody anyt hi ng
different just because | know they know. It's not
how we work in the pecan industry.

M5. CHI LUKURI: Have you found that
wi thin the al nond and pistachi o marketing orders
per haps people were previously opposed to the
i mpl enent ati on of those order?

MR HEULER Oh | know for a fact in

t he pistachio there was a whol e series of people
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that were very afraid. OCh ny gosh, this is going
to cost us noney. Absolutely. |It's the fear of
t he unknown.

Did it turn out better than they had
ever expected? Oh yes. Very nuch so.

M5. CHI LUKURI: Thank you.

JUDGE GUTHRI DGE: Any nore questions?

CROSS EXAM NATI ON ( Cont ' d)

MS. SCHMAEDI CK: Melissa Schnaedi ck,
USDA. | wanted to go back again to your
experience serving on the pistachio committee.
And | wanted to ask you about your opinion on the
i mportance of diversity on the conmttee. Is it
i n your opinion inportant to have fair
representation of all the different grower and
handl er communities with nenbers on that
conmttee?

MR. HEULER  Coul d you repeat the |ast
part of that again?

MS. SCHVAEDI CK:  Sure. |n your
opi nion does having a fair representation of

grower and handl er entities on your commttee
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i mportant in terns of representing your industry?

MR, HEULER  Definitely. | believe
that the committee | served on there were four
people fromDistrict 1. Their nanes | can't
remenber. There were two fromDistrict 2 and two
fromDistrict 3 and two fromDistrict 4. District
4 was Arizona and New Mexi co.

There are four handler positions,
processors/ handlers. And then there are two at
| arge positions that were nenbers of the genera
public. | believe that was how it was set up.

Havi ng t he pi stachi o processors on
that commttee was very hel pful in the sense that
they provided a real world | ook at what they were
having to do. | don't know if everybody is
under st andi ng somet hi ng here.

Pecans that are on the tree, they're
not very tinme sensitive. Pistachios can be
harvested. It has to be hulled and dried within
24 hours or you have seen mmj or costs,
potentially mllions of dollars. Once they're

dried, they're relatively stable.
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The problemis we see plants in pecans
as sonmething -- it's a process you go through
It's not tine sensitive. In the pistachio
i ndustry, there's 400,000 acres of pistachios
that all have to be hulled in five weeks. Wen
they come off that tree, you' re hulling.

So it's the world's worst investnent.
But you have to have it to have a hull. \Wen you
have the input of both the growers which are very
time sensitive when you're bringing these off and
the hull ers/processors there. You all cone
toget her and work up their schedules. They know
what's goi ng on.

If you don't have themall in the sane
room you can't things done. And that's the
reason having the commttee was very hel pful.

M5. SCHMAEDI CK:  \What about the
representation of smaller businesses and | arger
busi nesses in that neeting? Ws that hel pful ?

MR, HEULER It was pretty hel pful.
There are people who really raise pistachi os.

They are very isolated and i ndependent from
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everybody else. There are only two hulling
facilities in all the State of Arizona. A&P and
there's a snaller one across the valley from us.

But each of |ocal communities, each of
the |l ocal pistachio farns, have a very inportant
voice. And on top of that you have
representation at the conmunity level. And
that's just a group of |ocal growers.

M5. SCHMAEDI CK:  Thank you. And |
bel i eve you nentioned. Was your termtwo years?

MR. HEULER: Two years.

M5. SCHMAEDI CK:  So what are your
t houghts on the rel evance of bringing new fol ks
into serve on that conmttee? |Is that inportant
to have thenf

MR. HEULER W have termlimts.

M5. SCHVAEDI CK:  Right. But is that
-- Wuld it be beneficial to have the sane people
sit on that conmmttee for 20 years? O is it
better to have sone rotation?

MR, HEULER |'mgoing to give you an

opi ni on.
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M5. SCHMAEDI CK: Pl ease.

MR. HEULER We have an 86 year old
sitting on the commttee every day. He has
forgotten a whole lot of things I wish I knew
My poor son unfortunately got through college and
made the m stake and went to work for a conpany.
So he stopped now, too. So he went through all
of the education prograns we can be approved
t hrough. But slowly but surely we'll figure it
all out.

That's for pistachio industry. |
assune it's the sane for pecans. |It's a mxture.
The ki ds, the younger ones, l|like nmy son, they
bring to us -- My son has a degree from
Pepperdi ne in conputer science. | nade himtake
a bunch of business courses, too.

The technol ogy he brings to our
busi ness i s phenonenal, but he doesn't know
anyt hi ng about history. He doesn't know anything
about what's been tried. He doesn't know
anyt hi ng of the nmonunental failures these

i ndustries have. That's just tine.
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So to answer your questions |I'd say
it's a conbination of both. You have to have
sonme people who are smart enough to know what's
happeni ng the past. You have to have new people
that comes in and brings new t echnol ogy.

M5. SCHMAEDI CK:  Thank you. |I'm
formul ati ng nmy next questi on.

MR. HEULER  What's that?

MS. SCHMAEDI CK: | said I'm
formul ati ng nmy next questi on.

MR, HEULER Go for it.

M5. SCHMAEDI CK:  Thank you. Could you
turn your attention to Section 986.50 fromthe
proposed program The section heading is Term of
Ofice.

(O f record discussion)

MR. HEULER Can | have a minute to
read this?

M5. SCHMAEDI CK:  Yes, please. In
fact, | just want to bring your attention to
par agraph (b), the first sentence.

MR. HEULER: That's the pistachio.

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

You can do two ternmns.

MS. SCHVAEDI CK: So for the record,
the first sentence in paragraph (b) of Section
986. 50 says "Council nmenbers and al ternates my
serve up to two conservative four year terns of
office." M question is based on your experience
wi th pistachios in your opinion essentially a
person can sit for eight years. |Is that a
reasonable time for a person to share their
expertise and | earn about the industry?

MR. HEULER. Once again, one of the
things | can't speak for the pecan industry. |
t hi nk we probably have people on the APG
personal ly. They're phenonenal |y educat ed,
phenonenal | y experienced people. They are the
gods that we have really on that board.

| f they would give us eight years of
their tinme for free, |I'd take that. It was a | ot
of work the two years | was there. And | deci ded
not to do the next two years. But as far as
| ooki ng at industries where you' re giving of your

time and your expertise, | think that's a really
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good t hi ng.

M5. SCHMAEDI CK:  Thank you. M | ast
guestion for you is |I think you nade a bri ef
comment about public nmenbers on the committees.

MR HEULER Yes. There are two.

M5. SCHMAEDI CK:  So where is the
i mportance in your opinion of having public
menber s?

MR, HEULER: |'Ill give you ny theory
and I'Il give you how it actually worked out.

MS. SCHMAEDI CK:  Ckay.

MR. HEULER. The theory is you want
people fromoutside the industry to be able to
gi ve you kind of feedback or input that they're
coming in fromleft field and they may vi ew how
that works differently. In other words, you're
trying sonething. The industry is trying to |ook
at sonmething. Maybe bring in a viewthat's
conpletely different. A different perspective on
ever yt hi ng.

How it actually worked out the tine |

was there | don't think | heard a single word
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fromeither one.

M5. SCHVAEDI CK: | f the public nenber
were to bring outside expertise to the council
t hat opposed council's decision would that be
seen as an asset? Do you think that would be
i mportant ?

MR. HEULER: Ch yeah. Recognize that
| can't speak for the pecan industry. But for
t he pistachio industry, we're a bunch of geeks.
There's no two ways about it. W are very
focused on what we do. | am an excell ent exanple
of that.

Havi ng sonebody fromthe outside who
can bring in outside expertise and to recogni ze
Wi thin that conmunity or that group of people,
it's kind of going off in left wing. They m ght
say, "You mght think about this."

"Yes, that would be very frugal and
accepted." They recognize that they are not all
the people in the vote. Does that answer your
guesti on?

M5. SCHMAEDI CK:  Yes, thank you.
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Thank you so nuch. That concl udes ny questi ons.
JUDGE GUTHRI DGE: Anything el se from
Agricul ture?
(No verbal response)
M. Quiros.
MR QUI RCS: No questions, Your Honor.
JUDGE GQUTHRI DGE: Does anyone in the
audi ence have any questions for M. Heuler?
(No verbal response)
| guess not. So, M. Heuler, you're
excused. Check with Ms. Gonzalez to see if she
has any spellings or anything.
(Wtness excused)
MR DAVIS: Qur next witness is M.
Al bert Keck.
(Wher eupon, the above-
referred to docunment was
mar ked as Proponent Exhi bit
35 for identification.)
JUDGE GUTHRI DGE: And while he's
handi ng out papers let's go ahead and swear you

i n.
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(Proponent Wtness Al bert Keck Sworn)
M. Davis.
DI RECT TESTI MONY

MR, DAVIS: | just checked ny watch
and |I'1l say good norning, M. Keck. Thank you
so nmuch for being here.

This has cone up in the past, although
"1l just get these near you. |'mgoing to hand
what's been marked as Exhibit 1. And that is the
proposed Federal Marketing Order. You may have
sonme questions.

And then | believe at sonme point in
your testinmony you said you had revi ewed the
sumary econom ¢ analysis. That is in this
record as Exhibit 23.

M. Keck, | understand that you
prepared a witten statenent that you would |ike
to deliver.

MR, KECK: Yes, | have.

MR. DAVIS: Pl ease proceed.

MR. KECK: My nane is Al bert Keck

It's spelled A-L-B-E-R-T K-E-CGK | live in
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Bermuda Dunes, California. The witten testinony
says Thermal. But | live in Bernuda Dunes
Cal i f orni a.

My famly owns Al ano Ranch Conpany.
Al anb Ranch Conpany is a pecan farmin Cochise
County, Arizona. | have over 150 acres of pecans
currently in production. Last year we produced
166, 483 pounds of pecans. Those are inproved
varieti es.

W have al so planted 50 acres of new
pecan trees that will not be in production for
two nore years. On our farm we grow i nproved
varieties of pecans. A copy of my résumg is
attached.

Al amb Ranch Conpany has | ess than
$750, 000 i n annual gross revenue from pecans.

And t herefore, under the Small Busi ness
Adm ni stration guidelines, we are classified as a
smal | pecan farm

| feel like |I have been informed about
t he process of securing a federal marketing order

and have been given an opportunity to participate
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in this process. | have talked with board
menbers of the American Pecan Board numnerous
times to share ny thoughts.

| have reviewed the econonm c anal ysis
sumary prepared by Dr. Marco Pal ma, specifically
the projected average price increase from
pronotion of 6.3 cents per in shell pound versus
the average 2.5 cents per in shell pound cost.

MR DAVIS: |If | can interrupt you.
That's Exhibit 23 you have in front of you.

MR, KECK: Yes.

MR. DAVIS: Yes. Thank you.

MR, KECK: Overall, I am aware of the
costs that the proposed federal marketing order
may i npose on ny farm And | do not believe
t hose are unduly burdensone. Further, | believe
that the benefits of the federal marketing order
tomy farmw |l greatly outweigh any costs
associated with it.

My famly and our business interests
al so include donestic dates. Donestic dates are

included in a separate federal narketing order
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established in 1955. | have been heavily
involved in the California Date Adm nistrative
Committee overseei ng donestic dates and currently
serve as chairperson

| have had a | ot of experience with
the federal marketing order for donestic dates.
| have personally seen the benefits that an
agricultural conmmodity can achi eve through a
federal marketing order.

In conclusion, | fully support the
proposed federal marketing order for pecans and
encourage the Secretary to inplenent the order as
proposed by the Anerican Pecan Board. | would be
glad to answer any questions anyone nay have.

MR. DAVIS: Your Honor, the proponents
tender as Exhibit 35 the testinony of M. Al bert
Keck and his curriculumvitae.

JUDGE GQUTHRI DGE: Is there any
objection fromthe Departnent of Agriculture?

M5. CHILUKURI: No objection.

JUDGE GUTHRI DGE: Any objection from

any nmenber of the audi ence?
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(No verbal response)
Heari ng none, Exhibit 35 is admtted
into the record.
(Wher eupon, the above-
referred to docunent marked
for identification as
Proponent Exhi bit 35 was
received into evidence.)
MR, DAVIS: And, Your Honor, |'1l]
reserve questions.
JUDGE GUTHRI DGE: Are there any
guestions fromthe Departnent of Agriculture?
CROSS EXAM NATI ON
MS. SCHMAEDI CK: Melissa Schnmaedi ck,
USDA. Good norning, M. Keck.
MR, KECK: Good norning.
M5. SCHVAEDI CK:  Nice to see you.
Thank you for your statenment and your insight
into the proposal for pecans. You nentioned that
you are involved with the date industry. Are you
a grower or a handler?

MR KECK: |'m seated on the board as
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a handl er nenber, but we are a | arge grower, too.

M5. SCHMVAEDI CK: | f you don't mind |
want to draw on your experience in the date
programand try to relate that to the proposal
for pecans. Wuld that be okay?

MR, KECK: Sure.

M5. SCHMAEDI CK:  Thank you. In your
experience as a chairperson, how are the
activities of the California date program funded?
Where do you get your noney fronf

M5. SCHMAEDI CK:  The date history
t hrough the marketing order is regulated by grade
and size standards. And every |lot of dates that
actually gets released fromthe market needs to
pass federal inspection. And it has to be done
under USDA. It used to the Process Products
| nspection Service and then they nerged. But
it's the USDA I nspection Service.

The inspectors will come into the
plant when a load is presented for inspection.
They will draw sanples, basically review those

sanples to see if that |ot passes under the grade
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standards for the marketing order. If it does,
they certify it. And then that information gets
shared with the date comrttee managenent.

Now t he handl ers report voluntarily
their volume. And the USDA is not a policing
entity in terns of the assessnents. But it's a
corroborating entity that the managenent at the
committee | evel then cross references to make
sure that those handl ers are reporting everything
t hey' re shi ppi ng.

Then the committee will send the
handl er invoi ce based on the vol une shi pped with
t he assessnent |level that the commttee at the
board | evel has approved for the budget. And
that's how the funds are raised to support the
budget and the activities.

MS. SCHMAEDI CK:  Thank you. So woul d
it be fair to say that the assessnents coll ected
fromthe handl ers then provide funding for the
comm ttee operations?

MR, KECK: Yes, it's incunbent on the

handl ers to pay assessnent.

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

M5. SCHMVAEDI CK:  Correct. Thank you.
In your industry, how do the handlers feel about
payi ng assessnents?

JUDGE GUTHRI DGE: I n your industry, do
you nean the data industry?

M5. SCHMAEDI CK:  Thank you. In the
data industry, what is the sentinent on that
assessnment ?

MR, KECK: Qur industry is a very
smal | geographic growing district with very
limted nmenbers within that district, in the data
district. So nost of the operations have a | ocal
representative on the board.

So annually we'll cone together and we
wi || approve a budget and an assessnent rate to
support that budget. And so generally speaking
there's a | ot of support to pay the assessnents
t hat someone who is on the board had a part in
determ ning this.

M5. SCHMAEDI CK: I n your opinion, is
there a sense of ownership in ternms of the

portion to be treated in the formof an
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assessnent to the budget? |'mnot sure that
makes sense.

MR KECK: | believe there isn't a |ot
at this point in the history of our industry.
There's not a lot of contention in the industry.
So our contributions | feel are forwarded to the
commttee | think very favorably to support what
the conmttee is doing.

M5. SCHMAEDI CK:  Thank you. |If you
had a nmonent can you refer to Exhibit 1 which is
t he proposed federal marketing order for pecans.

MR, KECK: Yes.

M5. SCHVAEDI CK:  |If you turn to page
38023 of the Federal Register Notice. It is the
page that has the index of the sections.

MR KECK: I'mtrying to find it.

MR DAVIS: It's the index.

MR. H LL: The page nunber is at the
top right.

MR KECK: Is it 380237 |Is that the
page nunber ?

M5. SCHMAEDI CK:  Yes. Thank you.
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Before | go any further with questioning, |I'm
assum ng you had time to read the date marketing
or der.

MR. KECK: Yes. Cccasionally over the
years.

MS. SCHVAEDI CK:  But are you
reasonably famliar with it?

MR, KECK: Generally.

M5. SCHMAEDI CK:  So what | would |ike
to do is spend sone tine tal king about the
proposed sections following the adm nistrative
body. And | would like to | ook at Sections 52,
53, 54 and 55.

MR, KECK: Ckay.

M5. SCHMAEDI CK: Let's start with
Section 52, counsel expenses.

MR, DAVIS. M. Keck, |'ve also go
t hese up over here.

MR KECK: Yes. W are allowed to
submt for reinmbursenent of expenses associ ated
with our duties as nmenbers of the commttee.

General ly speaking, | co-sign the checks for the
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vice chairman. | have yet to see any nenbers
subnmit expense reports.

So we basically do this voluntarily.
We cover our checks.

M5. SCHMAEDI CK: Does that work well
for the California date progranf

MR. KECK: 1t does.

MS. SCHMAEDI CK: I n your opinion, is
this recomended | anguage in Section 52? |s that
reasonabl e?

MR, KECK: Yes, it is.

M5. SCHMAEDI CK:  Thank you. In
Section 53, powers, can you take a nonment to | ook
at that? Now in your experience, does it help
for a programto have simlar | anguage?

MR KECK: Yes.

M5. SCHMAEDI CK:  And what is the
rel evance of this |anguage? |s it necessary for
t he operation of the progranf

MR. KECK: It's essential for it. It
real ly describes what the comnmttee does or the

council in this case.
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M5. SCHVAEDI CK:  And if you coul d | ook
at Section 54, duties.

MR KECK: Yes.

M5. SCHMVAEDI CK: I n your experience
with the California date program are these al so
i ncluded in that progranf

MR. KECK: There is. It al nost
describes to a T how our programis adm nistered.

M5. SCHMVAEDI CK: And how i nportant is
it to have the authorities?

MR, KECK: Well, when it cones to a
programlike this, | believe a confidence within
the industry is essential. Confidence outside
the industry with related partners be it the
governnment or other interested sectors, maybe the
buyi ng sector, it's essential that the people
have confidence that a volunme such as this
council and the date comrunity specifically is
adm nistered with integrity, not arbitrarily and
not in a fashion that may nmani pul ate one group
over anot her.

And basically it allows the conmttee
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or the council to function with legitinmcy and
confi dence.

MS. SCHMVAEDI CK:  Thank you. So in
your opinion, our Sections 53 and 54 are
i mportant or perhaps essential.

MR, KECK: Yes, very essential.

M5. SCHMAEDI CK:  Thank you. |If you
could turn your attention to 55 which is
procedure.

MR, KECK: Yes.

M5. SCHVAEDI CK: Based on your
experience with the California date program when
you are in commttee neetings, are you required
to foll ow procedures that establish a quorum for
exanpl e?

MR, KECK: Yes.

M5. SCHMAEDI CK:  What's the purpose of
havi ng a quor unf

MR, KECK: To ensure that the industry
i s adequately represented for the actions that
the comm tted does.

M5. SCHMVAEDI CK:  And are you al | owed
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to take any actions or nake decisions without a
quor unf

MR. KECK: | think we have a
di scussion, but I'mnot of the decision being
binding if we didn't have a quorum | don't
recall at our neetings when we have those issues.
But at our neetings, we have a USDA
representative there who al so hel ps gui de sone of
the legalities of adm nistering the program But
we do not -- | don't recall a tinme when we didn't
have a quorum

It can get a little difficult when you
need two-thirds to pass a budget or a nmjor
i ssue. But again it's kind of incunbent on the
managenment of the commttee and sonme of the board
menbers to ensure that nenbers of the committee
go to the neeting and especially if there's going
to be inportant voting, it needs a two-thirds
vot e.

And we do. We'Il start to call around
and say, "You have to have sonebody there or an

alternate. It's an inportant neeting." |It's not
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SO easy to get together a group of industry
menbers in a specific place and tine. So it's

i nportant that you have a representation there.
You don't want to cone back for another neeting.

M5. SCHMVAEDI CK:  Right. | understand.
So you brought up two really inmportant points.
One is you nentioned an alternate. Can you
expl ain what you nean by an alternate and the
function of an alternate?

MR. KECK: Yeah. There's a nenber on
the commttee. |In our case, we have on the date
commttee, six handler nenbers and three growers
currently. And every nenber has an alternate.

Those alternates serve in the ful
capacity of a nmenber the full rights and
responsibilities in the absence of the nenber.
That's usually the neeting where a nenber is not
present and there's a vacancy that | w Il appoint
an alternate to cone and serve in the nmenber's
capacity.

M5. SCHMAEDI CK: I n your opinion, is

it inmportant to have alternates?

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

MR, KECK: It's very inportant if you
want to establish quoruns, especially the two-
thirds threshold. Those are the inportant ones.

M5. SCHMAEDI CK:  Thank you. You al so
menti oned that sonetines it's difficult to neet
all in one place. So | wanted to turn your
attention to paragraph (c)(2) and there's a
proviso there in the mddle of the paragraph.

"Il read it out to you.

MR, KECK: Ckay.

M5. SCHMAEDI CK: It says, in the event
of an emergency that warrants i medi ate attention
sooner and basically a neeting seens possible, a
vote of the finance conmttee will be taken. In
such an event, the council's first preference is
a video conference. A second preference is a
phone conference followed by a witten
confirmati on of the nenbers attending the
neeting." Do you have sonmething simlar to that?

MR, KECK: We've currently -- You know
our order is 70 years old. So it was witten

before a | ot of technology. Recently, we had
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anmendnents to our | anguage that includes sone of
this new technol ogy.

|"mnot sure if we have video
conferencing, just the technical |anguage that
you include in here. But we do have the
provision to neet in other formats.

M5. SCHMVAEDI CK:  How i nportant is
t hat ?

MR. KECK: That could be essential if
you' re m ssing one nenber fromthe quorum

M5. SCHMAEDI CK:  So of the itens that
we' ve covered in these sections as relate to
California dates, in your opinion, are they
equally as inportant for the proposed pecan
pr ogr anf?

MR KECK: Well, | think the
procedures you established here are just as
critical and even nore so when you're talking
about the geographic area that pecans industry
has. And to neet with a board at a specific
point intime is a big deal. | can see having

situations where you m ght have one short of a
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guorumw th alternates and nenbers and you can
achieve a functional neeting with that |anguage
t here.

M5. SCHMVAEDI CK:  Previously when we
spoke about assessnents, | think you briefly
touched on it and that is conpliance. Does the
California date program have a conpli ance
conponent ?

MR, KECK: Yes, we are required to
submt conpliance plans to the Secretary and
within that plan spell out the procedures to
encour age conpliance and effect conpliance. And
t hat goes down to even conducting physical audits
of handl ers and that kind of thing.

M5. SCHMVAEDI CK: And in your opinion
is that type of conpliance authority and
preparation inportant to the functioning of your
pr ogr anf?

MR KECK: It's inportant in the sense
that it's a formal programthat has assessnent
authority. And if you don't mmintain conpliance,

then you lose -- you basically start to |ose
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| egiti macy and authority within the industry.
And you're basically not admnistering -- If you
don't effect conpliance, then that nmeans you
adm nister arbitrarily.

So it's very inportant that the buyer
stays away froma situation where it could be
considered to be adm nistered arbitrarily or to
t he benefit of one group over another. It won't
work if you don't have conpliance. |f you can't
get one person to participate as being regul at ed
t hen why woul d anyone el se.

MS. SCHMVAEDI CK:  Thank you. So in
your opinion woul d conpliance be inportant for
t he proposed pecan order?

MR, KECK: Yes, it's essential that
the conmttee have the ability to effect
conpl i ance.

M5. SCHMAEDI CK:  Thank you. And ny
| ast question for you is on continuous
referenduns. Let me point for the section
proposed for review. If you turn to Section

96.94, entitled term nati on.
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MR, KECK: Ckay.

M5. SCHMVAEDI CK:  Can you | ook at
par agr aph (d) please?

MR, KECK: Ckay.

MS. SCHMAEDI CK: For the record, 'l
read it. It says, "The Secretary shall conduct a
referendumw thin every five year period fromthe
i mpl enentation of this part to ascertain whet her
a continuance of the provisions of this part..."
Then it goes on to say they are by two votes. In
your opinion, is this a helpful practice? Wuld
it be a helpful practice?

MR KECK: | think that it's hel pful.
Every five years is a little short, personally,
just with the effort that it takes to get to this
point with marketing. |If it were not to pass
ref erendum and then to get it started again, it's
just a steep hill to clinb.

One thing that always concerns us with
ref erenduns are accurate rosters. And those may
take sonme tinme to devel op, as well, because

peopl e drop out of industries and fall in and
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out. So it's a big effort. But it does again
reinforce the legitimcy of the program

M5. SCHMAEDI CK:  Thank you. | have no
further questions.

JUDGE GUTHRI DGE: Any ot her questions
from Agricul ture?

(No verbal response)

M. Davis.

MR. DAVIS: Proponents have no
guestions. Thank you so nuch.

MR. KECK: Thank you.

JUDGE GUTHRI DGE: Does anyone in the
audi ence have any questions for M. Keck?

(No verbal response)

Heari ng none, you are excused. |f you
woul d check with Ms. Gonzal ez over there and see
i f she has any problens with anything.

(Wtness excused)

JUDGE GQUTHRI DGE: Ms. Way, has anyone
signed up to testify?

MS. WRAY: No.

MR. DAVIS: Your Honor, could we take
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| unch?

JUDGE GUTHRI DGE: Do you want to call
your next w tness?

MR. DAVIS: Yes, Your Honor, unless
you want to take | unch.

JUDGE GUTHRIDGE: It's 11:43 a.m

right now. Should we go on one nore? | expect
there will be conparable tine to have one nore
Wi t ness.

MR QUIROCS: That will be fine, Your
Honor. | call M. Jay Gover. Please have a
seat. The Judge will swear you in, Jay.
MR, GLOVER  (Kkay.
JUDGE GUTHRI DGE: Wbul d you rai se your
ri ght hand pl ease?
(Proponent Wtness Jay d over Sworn)
M. Quiros.
MR QU ROS: One nonent, Your Honor.
(Wher eupon, the above-
referred to docunment was
mar ked as Proponent Exhi bit

36 for identification.)
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DI RECT TESTI MONY

MR QU RCS: M. dover, thank you for
com ng here today. First of all, had you had an
opportunity to read Exhibit 1 to this hearing
which is the notice that contains the proposed
federal marketing order for pecans?

MR GLOVER | have.

MR, QU RCS: Secondly, to build a
foundation, |I'masking you if you' ve had an
opportunity to receive and review Exhibit 23
entitled executive sumary which is an econom ¢
anal ysis of the inplenmentation of the federal
mar keti ng order for pecans which was prepared by

Dr. Marco Pal nm?

MR. GLOVER | have.
MR. QUI RCS: Thank you. | understand
you have prepared testinony. |If you would like

to read that, that would be appropriate.

MR, GLOVER Ckay. M nane is Jay

Gover. It's spelled J-A-Y GL-OV-EER | live
in Tul arosa, New Mexico. |'mthe owner of d over
Far ns.
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G over Farns is a famly pecan farmin
New Mexi co. | have over 280 acres of pecans

currently in production. Last year we produced

700, 000 pounds of pecans. | have 200 additi onal
acres on which I intend to plant pecan trees and
once planted the new pecan trees will be in

production after seven years. On our farm we
grow i nproved varieties. A copy of ny résung is
attached.

d over Farns has nore than $750, 000 in
annual gross revenue from pecans. And therefore,
under the Small Business Adm nistration
gui delines, we would be considered a | arge grower
busi ness.

| have had nultiple opportunities to
be i nfornmed about the federal marketing order.

So | feel as though | have been infornmed about

t he process of securing a federal marketing order
and have been given an opportunity to participate
in this process.

| have reviewed the econonm c anal ysis

sumary prepared by Dr. Marco Pal ma,
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specifically, the projected average price

i ncrease from pronotion of 6.3 cents per in shal
pound versus the average 2.5 cents per in shall
pound cost. Overall, | amaware of the costs
that a federal marketing order may inpose on ny
farm And | do not believe these costs are
unduly burdensone. Further, | believe the
benefits of the federal marketing order to ny
farmw ||l greatly outwei gh any costs associ ated
with it.

In recent years, | have seen a w de
variation in the prices | have received fromny
pecan crop. Such wide variation in pricing makes
it extrenely difficult to plan for the future
operation of ny farm \Wile prices for pecans go
up and down dramatically fromyear to year, ny
cost of production have steadily increased. Cost
of fertilize and equi pnent have all increase in
recent years regardl ess of the price | receive
for ny crop.

Additionally, the lack of accurate

mar ket information on the anticipated size of the
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pecan crop in any given year also nmakes it
difficult for me to negotiate a fair price for ny
crop and to nmake reasonabl e busi ness deci sions
about future investnments. Increased price
stability and nore accurate market information
woul d greatly benefit nmy farm

| think my farmand the industry would
al so benefit in the future from grade, size,
gual ity, packagi ng, shipping protocols and ot her
handl i ng requirements as we conpete with other
tree nuts for consunmer's attention.

| al so understand that under the
proposed order, only growers with nore than 30
acres of pecans or nore than 50,000 pounds of
aver age production per year over the |ast four
years will be allowed to vote on the proposed
order. In ny opinion, this threshold is
reasonabl e because a grower that does not neet
this threshold is not a comercial grower. Any
grower that is smaller than the proposed
t hreshold could not justify the cost inherent in

such a snall operation.
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Until July 12 of this year, | served
as President of the U S. Pecan G owers Council.
Qur focus has been on expandi ng sal es of pecans
internationally through MAP funding and state
funding. | amaware that the federal marketing
order for pecans is a domestic program

And | think that the goals and future
wor k of the American Pecan Board and the Nati onal
Pecan Growers Council have several goal s that
work that are conplinmentary. One is focused on
i nternational and one is focused on donestic. |
have been authorized by the board of U S. Pecan
G owers Council to testify on its behalf in
support of a federal marketing order for pecans
and have witten a letter on behalf of ny
organi zation to the Secretary of Agriculture
supporting the proposed federal marketing order.
And you al so have a copy of that.

| amalso testifying in ny individual
capacity in support of the federal marketing
order for pecans.

In conclusion, | fully support the
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proposed federal marketing order for pecans and
encourage the Secretary to inplenent the order as
proposed by the Anerican Pecan Board. |f you
have any questions, |'Il take them

MR. QU ROCS: Your Honor, |'mtendering
this as Exhibit 36.

JUDGE GQUTHRI DGE: Let nme clarify one
thing, M. Qover. | think on page three you
testified at one point you said United States
Pecan G owers.

MR GLOVER United States Pecan
Growers Council, sir.

JUDGE GUTHRIDGE: It's witten here as
Nati onal Pecan G owers Council.

MR. GLOVER The organi zation voted in
our neeting in Texas |ast week to change the nane
of the organization.

(Laughter)

JUDGE GUTHRI DGE: Thank you. So
that's the new nane.

MR GOVER Yes, sir. [It's changing

fromthe National Pecan G owers Council to the
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U S. Pecan G owers Council.

JUDGE GUTHRI DGE: So on July 12th you
were president of the National Pecan G owers
Counci | .

MR, GLOVER  Actually, we voted to
change the nane before | relinquished the seat.

JUDGE GUTHRI DGE: Ckay. So references
in here should now be United States Pecan G owers
Counci | .

MR G.OVER  Yes, sir.

JUDGE GUTHRI DGE: Ckay. U.S.
Department of Agriculture, do you have any
obj ecti ons?

MR. HI LL: No objections. My office
exchanged testinony, as precedent, before with
t hi s organi zati on.

JUDGE GUTHRI DGE: Does anyone in the
audi ence have any objections?

(No verbal response)

Heari ng no objection, Exhibit 36 is
admtted into the record.

(Wher eupon, the above-
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referred to docunent marked
for identification as
Proponent Exhi bit 36 was
received into evidence.)
M. Quiros.
MR QUI RCS: Reserve questions, Your
Honor .
JUDGE GUTHRI DGE: Does the Depart nent
of Agriculture have any questions?
CROSS EXAM NATI ON
MS. SCHVAEDI CK: Hello, M. dover.
This is Melissa Schrmaedi ck, USDA. Thank you for
your testinony. You nentioned that you have over
280 acres of pecans. |Is that correct?
MR, GLOVER  Yes.
M5. SCHMVAEDI CK: How | ong have you
been farm ng?
MR G.OVER M famly's had that
operation since 1969.
M5. SCHVAEDI CK: So it's a coupl e of
generations then invol ved.

MR. GLOVER: Yes.
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M5. SCHMAEDI CK: | would like to talk
to you about your experience with the U S. Pecan
G owers Council formerly known as the Nationa
Pecan G owers Council.

MR GLOVER: Yes, ma' am

M5S. SCHMAEDI CK:  Thank you.

(O f record discussion)

So who are your constituents?

MR. GLOVER  The constituents of the
U.S. Pecan Growers Council are regional
organi zations such as Eastern Pecan G owers,
West ern Pecan Growers, New Mexi co, Loui siana.

All of the states except | believe North
Carolina but they may have cone in wthout ny
know edge.

M5. SCHMAEDI CK:  And these
associ ations represent growers within their
state. |Is that correct?

MR GLOVER  Yes.

M5. SCHMVAEDI CK:  And | think you
menti oned that the U S. Pecan G owers Counci l

focuses its activities on international
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marketing. |s that correct?

MR GOVER Yes, ma'am Working with
t he USDA through the MAP, the Market Access
Program

M5. SCHMAEDI CK:  What types of
activities have you conduct ed?

MR G.OVER Well, we have several
target markets, our biggest being China, India,
Turkey, UAE, UK

M5. SCHMVAEDI CK:  So do you do
tradeshows in these countries? O what do you?

MR GLOVER W do tradeshows
primarily. W also do in-store pronotions,
educati onal prograns. When we first got into
Chi na, they didn't know what a pecan was, did
have a roomfor it. Now they do. And there
initially it was very nmuch focused on educati on.
And now it's nore pronotion and hel ping the
roaster community there to nmake profit and
wor ki ng hand and hand with them on distribution
and educati on.

M5. SCHMVAEDI CK: How | ong has the U. S.
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Pecan Growers Council been operating with MAP
funds?

MR GLOVER | do not know the
specifics. | believe it's been four years, but |
do not know everyt hi ng.

MS. SCHVAEDI CK:  Four years. |'m
guessing you nmade quite a bit of progress in
t hose four years overseas.

MR. GLOVER  Absolutely we have. |
believe the statistics indicate that over half of
| ast year's pecan crop out of Georgia went
over seas.

M5. SCHMAEDI CK:  And has t hat
benefitted the industry?

VR. GLOVER: ' msorry, Ms.
Schmaedi ck. | didn't understand you.

M5. SCHMAEDI CK:  Has that benefitted
the growth of the industry? Has that benefitted
grower s?

MR. GLOVER  Absolutely. | believe
that even growers that do not directly ship

overseas see an increase by price for their crop
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because as those ot her pecans | eave the country
there's | ess pecans available to be consuned
donestical ly.

M5. SCHVAEDI CK:  Correct. So in your
opi nion, the proposed program is its focus on
t he domestic market?

MR, GLOVER Are you referring to the
mar ket i ng order?

M5. SCHMAEDI CK:  Yes.

MR GLOVER Yes. As | said in ny
testi nony, na'am the proposed federal narketing
order and the Anerican Pecan Board in nmy mnd |
see a focus on donestic marketing, packagi ng and
the U.S. Pecan Growers Council continuing to be
with the main focus on the international market.

M5. SCHMVAEDI CK: | believe in your
testinony you said that you felt that could be a
cooperative relationship and there woul dn't be
duplicity and overl apping functions. Is that
correct?

(O f record discussion)

MR. GLOVER | believe that they are
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handl i ng gl obal organi zations. There is plenty
of work for all of us to do. You know we're
usi ng the Market Access Programto obtain funding
for the international marketing. There are other
governnment prograns that can help us with the

mar keting that we're not even tapping. So there
are possibilities for the donestic marketing plus
continued growh on the international side, too.

M5. SCHMVAEDI CK:  So woul d you say in
general that the U S. Pecan G owers Council is
supportive of the proposed federal marketing
or der?

MR. GLOVER  Absolutely. And as |
bel i eve a copy of our letter of support is
attached to nmy testinony.

M5. SCHMVAEDI CK:  Were there any
concerns on the idea when it was first
approached, concerns fromthe U S. Pecan G owers
Counci | about the proposed anywhere?

MR. GLOVER Not to ny know edge.

M5. SCHMAEDI CK: G ven the success of

the MAP programin four years, what are your
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hopes or expectations for the federal marketing
order and its inpact on the donmestic market? Do
you hope to see a simlar result?

MR. GLOVER | hope to see increased
demand resulting in higher prices. The only real
nunbers |'ve seen as the projections of that
i ncrease were in the study.

M5. SCHMVAEDI CK: And who makes up the
Pecan Growers Council? You nentioned the whol e
|ist of states that are participants in that
program I n your opinion, was the cooperation of
the states together? Wre you able to achieve
nore together than you woul d have individually as
states?

MR. GLOVER  Absolutely. The Market
Access Programrequires whatever commodity that
is being pronoted internationally to be pronoted
as a generic product. So for the Georgia Pecan
Growers Association, for exanple, to go try and
get MAP funding, the USDA is not going to do that
because they're going to be trying to pronote

Georgi a pecans and the sanme could be said for the
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212

west. So wi thout the conbined operation through
the U S. Pecan G owers Council, then we woul d not
have the nechanisns to use MAP funding for the
i nternational market.

M5. SCHMAEDI CK: I n your opinion,
woul d that same type of benefits through
col | aboration under the federal marketing order
allow fol ks that couldn't, let's say, funnel
t heir product or conduct research due to | ack of
resources? Wuld the federal marketing order
facilitate those type of activities?

MR. GLOVER  Absolutely. The anount
of funding that's required to do sone of the
t hi ngs you just nentioned requires us an industry
nati onwi de to cone up with those funds. So |
think it's the only way in this case.

M5. SCHMVAEDI CK:  Thank you. That
concl udes ny questions.

CROSS EXAM NATI ON ( Cont ' d)

MS. VARELA: Jennie Varela, USDA. |
want to draw a little on your expertise since

you' ve worked with the Council on a national NMAP.
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And | have a little nore understandi ng of sone of
t he regi onal groups.

| want to draw your attention to
Sections 986.30 and 986.32. That's the
producti on area.

MR. GLOVER  You said .30 and what?

MS. VARELA: .30 and . 32.

MR QU RCS: Jay, I'malso going to
put them up here so you can see them

MR, GLOVER (Ckay. | was wonderi ng.

MR QU ROS: Yes.

MR GLOVER Yes, ma' am

M5. VARELA: Now given that you've had
substanti al experience dealing with pecan growers
across the country, first |ooking at the
production area, does that definition in your
opi nion cover all of the areas in the country
that recei ve pecans comercially?

MR. GLOVER To ny know edge, yes.

M5. VARELA: Do you have know edge of
any production outside of that area?

MR G.OVER | do not.
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M5. VARELA: And then | ooking down to
the second definition there, regions, you can see
we have three regions defined there. Do those
seens reasonable to you in terns of how pecans
are grown and the distribution of production in
the country?

MR. GLOVER  That seens reasonabl e on
three fronts to ne, geographically, in ternms of
tonnage it's divided pretty evenly, and in terns

of the nunber of growers it's divided pretty

evenly.
M5. VARELA: Thank you very nuch.
CROSS EXAM NATI ON ( Cont ' d)
MR. H NMAN:  Don H nman, USDA. Good
af t er noon.

MR. GLOVER  Thank you.

MR. H NVAN. On page one, you
menti oned that you are intending to plant 200
addi ti onal acres of pecans, correct?

MR G.OVER Yes, sir.

MR. H NVAN:  Can you tell ne what sone

of the factors you are considering in that
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decisions to plant additional acres?

MR. GLOVER  Absolutely. [I'mwaiting
on the results of the vote on this proposal.

MR. H NMAN: So the fact that the
benefits of this order are influencing your
decision to plant future acreage.

MR G.OVER: Yes, sir. And on sone
| evel it's influencing nmy decision on whether to
put my farmup for sale or not.

MR, H NVAN: On the bottom of page
two, |I'masking two questions about your coments
on the benefits of the proposed order. And at
t he bottom of page two you nmention one of the
benefits of the proposed order would be nore
accurate marketing information. |f you could
comment pl ease on your views on how that nore
accurate market information would benefit your
farm ng operation.

MR, GLOVER Well, you know the two
main factors that dictate what a crop is worth is
what the projected production is for that year.

And I'mtalking in North Anerica all across the
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United States and Mexico and what the carryover
is fromthe previous year. Wat |I'mtalking
about here is getting really good cold storage
i nformation, nore carry in information.

W have several people in our grow ng
community that go around and predict what they
think the crop is going to be. And then we don't
have that good information on what the carry in
is. So | think with better carry in nunbers |'m
in a better position to negotiate with the buyer
on what price ny crop should be.

MR, H NVAN:  Thank you. On the top of
page three of your testinony, you nmention the
benefits that woul d conme from grade, size,
gual ity, packagi ng, shipping protocols and ot her
handling requirenments. So if the order brought
about nore uni form grade, size, quality standards
for exanple, how would those benefit your farm ng
operation?

MR GLOVER | also have a retai
operation. And through that retail operation,

know what the benefit of good-I ooking,
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st andar di zed packagi ng brings to me. They sell
better. They sell better if it's standard enough
to different size packagi ng for exanple.

Anot her thing that comes to ny mnd
out of this portionis trying to address
rancidity. Pecans sonetinmes before they reached
t he shel ves are not handl ed correctly. And they
need to be refrigerated and they're not. And so
a lot of people don't know what a good fresh
pecan tastes |ike because they can't get their
hands on them So | would like this to be
addressed under the proposed federal marketing
or der.

MR. HI NVMAN:  Thank you. Those are all
ny questi ons.

JUDGE GUTHRI DGE: Ckay. Follow up on
just one thing to clarify. You used the term
carrying nunber. |Is that what you nean?

MR, GOVER Carry in.

JUDGE GQUTHRI DGE: Carry i n nunber.

MR, GLOVER  Yes.

JUDGE GUTHRI DGE: And how woul d you
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define that?

MR GLOVER It is the nunber of
pecans fromthe previous production year that
haven't been consunmed and are available to enter
t he product stream

JUDGE GUTHRI DGE: Thank you.

Any nore questions fromthe Depart nent
of Agriculture?

MR, HILL: No.

JUDGE GQUTHRI DGE: M. Quiros.

REDI RECT EXAM NATI ON

MR. QU RCS: Yes. Thank you, M.
Gover. I'mgoing to ask you to turn to Exhibit
1, Section 986.65 as a followup to the Judge's
guestion. |It's 985.65 and |I'm | ooking at
Subsection (d), estimte of the handler inventory
on August 31st of in shell and shelled pecans.
s that part of what you believe to be the carry
in inventory, M. dover?

MR. GLOVER That's the bulk of the
carry in. There m ght be sonme product that

growers have in their private cold storage. But
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that is the majority of it.

MR QU RCS: That's correct. You
mentioned a | ot about it would be very hel pful
for you to have an estimate of that number. |Is
that because it factors into the price that you
woul d be paid for the next year's crop?

MR G.OVER: As | said, the estinated
size of the current year crop plus what's
| eftover fromthe previous year's crop handl er
i nventory as it's referred to here --

MR, QU RCS: Right.

MR GLOVER -- are the two main
factors that will settle the price of my product.

MR QUROS: Rght. So it is helpful
then to know what the projected crop is for the
next year.

MR GLOVER It's essential.

MR QU RCS: And right nowin the
pecan business how is that determ ned?

MR, GLOVER W typically work off of
t he USDA' s nunber.

MR, QU RCS: Ckay. Are the nunbers
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that you work off or that you see every year
reliable in your estinmation?

MR. GLOVER  Not in my opinion.

MR QUIRCS: | understand that
historically in the pecan industry there have
been two or three individuals that nmade their
respective prognostications with regard to the
future crop in a particular year. Are you
famliar with those?

MR GLOVER | am

MR QUIRCS: And what sort of
confidence do you have in those nunbers?

MR. GLOVER They're as accurate as
t hey can be wi thout a standardi zed process.

MR QU RCS: Do you think they're
scientifically based?

MR G.OVER | do not.

MR QU ROCS: kay. They're just the

experience of those three individuals with regard

to crops.
MR. GLOVER:  Yes.

MR. QU ROS: Have you ever seen that
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t hey' ve been wrong?

MR, GLOVER  Yes.

MR QUIRCS: Has that caused
fluctuation in the price of pecans?

MR, GLOVER  Yes.

MR, QU RCS: Thank you, M. d over.
Are you famliar with the rel ease of several
weeks ago by the California Al nonds of the
projected crop for the next year?

MR. GLOVER | have not seen that.

MR. QUI ROS: Thank you. As the |ast
matter, could you turn please to the letter that
you wote while you were president of the
Nat i onal Pecan Growers Council, now the U. S.
Pecan Growers Council and would you be able to
read that into the record pl ease?

MR. GLOVER As you can see, that's
not my strong suit. But I'll have to borrow your
copy.

MR QU RCS: Yes, sir. |It's attached
as a copy to your testinony.

(Aside) You can put it on the
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over head.
The testinony that you have.

MR. GLOVER  That copy that you gave

This letter is dated 6/15/15 and is
addressed to The Honorabl e Tom Vil sack, Secretary
of Agriculture.

"Dear Secretary Vilsack, The Nationa
Pecan Growers Council is witing you in support
of the federal narketing order for pecans
currently being promul gated by the Anerican Pecan
Board. Qur industry has and continues to face
i ssues of price and supply instability in the
market. This situation inhibits our effort to
provi de a constant quality supply of pecans for
donestic consunmers at a price that supports a
profit to be returned to producers and
processors.

W believe that a federal marketing
order will contribute to a nore stabl e market
environment that is favorable to growers, buyers,

shell ers and consuners. The National Pecan
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G owers Council would like to go on record in
favor of the order and greatly appreciate your
support .

Respectfully submtted, Jay B. d over,
Presi dent, National Pecan G owers Council."

MR, QU RCS: Thank you, M. d over.

No further questions, Your Honor.

JUDGE GUTHRI DGE: Any foll owup from
t he Departnment of Agriculture?

(No verbal response)

Does anyone in the audi ence have any
guestions for M. d over?

(No verbal response)

Heari ng none, then, M. dover, you're
excused. |If you would talk with Ms. Gonzalez to
see if she needs anything clarified.

(Wtness excused.)

It's now 12:12 p. m Shal | we recess
and return at 1:15 p.m?

MR, QU RCS: 1:30 p.m perhaps.

JUDGE GUTHRIDGE: 1:30 p.m

MR QUIRCS: W have sone withesses to
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pr epar e.

JUDGE GUTHRI DGE: Ckay. 1:30 p.m
W're in recess.

(Wher eupon, the above-entitled natter
went off the record at 12:12 p.m and resuned at
1:31 p.m)

JUDGE GUTHRIDGE: On the record. M.
Davis, call your next wtness.

MR. DAVIS: Your Honor, the Proponents
call as our next witness M. Ben King.

(Wher eupon, the above-
referred to docunment was
mar ked as Proponent Exhi bit
37 for identification.)

JUDGE GQUTHRI DGE: M. King, please
rai se your right hand.

(Proponent Wtness Ben King Sworn)

Proceed.

DI RECT TESTI MONY

MR. DAVIS: Good afternoon, M. King.

Thank you so nuch for being here.

MR, Kl NG Yes.
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MR. DAVIS: You have in front of you
what's in this record as Exhibit 1 for the
proposed FMO and Exhi bit 23.

MR KING Yes.

MR. DAVIS: The summary of the
econonmic testinmony of Dr. Palnma. Have you had an
opportunity to review those two docunents?

MR. KING Yes, | have.

MR DAVIS:. Al right. Do you
understand that you have a prepared statenent
that you would like to read?

MR, KING Yes, | do.

MR. DAVIS: Wy don't we go through
t hat ?

MR. KING Thank you very nuch. M
nane is Ben King. It's spelled B-E-N K-1-NG
Al though, | currently reside in Chicago, | have
extensi ve personal heritage and invol venent in
orchard nmanagenent and California agriculture
generally and the California pecan industry in
particul ar.

Si x years ago, | converted an orange
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orchard that has been in ny famly for over 100
years to pecans. And since then | have planted
and purchased approxi mately 850 acres of pecans
in California.

Currently, | amthe |argest producer

of pecans in California. That's approxinmately 1.6

mllion pounds of an estimated six mllion pounds
state crop and owner of the |argest acreage of
pecans in California. 1In addition to the pecan
acreage, | also own approxinately 380 acres of
al ronds whi ch has been established on | and t hat
has been in ny famly since the 1860s.

| have al so been active in
establ i shing several new conpanies that are
i ntended to provide expertise, technol ogy and
capital to the California pecan industry in the
future. | have established an asset nanagenent
conpany called Arbor Nutrio LLC based in Chicago
and co-founded a pecan marketi ng conpany call ed
Paci fic Gold Nut Conpany based in El Paso, Texas
and co-founded a tree nut orchard nanagenent

conpany called Pacific Gold Agriculture with
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offices in Visalia which is the San Joaquin
Val | ey and Col usa which is ny hone town | ocated
in northern Sacranento Vall ey.

One of ny co-founders, Erin
Stei dl mayer, of Pacific Gold Agriculture is also
present here at these hearings. She |ooks
forward to introduci ng herself and our collective
vi sion for pecans as a sustainable tree nut
orchard nmanagenent in California fromher own
per spective.

Under the Small Business
Adm ni stration guidelines, we would be consi dered
a |l arge grower business.

| feel like |I have been informed about
the process of securing a federal narketing
order. | have been given an opportunity to
participate in this process.

| have reviewed the econonm c anal ysis
sumary prepared by Dr. Marco Pal ma,
specifically, the projected average price
i ncrease from pronotion of 6.3 cents per in shel

pound versus the average 2.5 cents per in shell
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pound cost. Overall, | amaware of the costs
that a federal marketing order may inpose on ny
farmand | do not believe those costs are unduly
bur densone, but rather a wi se i nvestnent for our
conpani es and i ndustry as a whol e.

In recent years, | have seen w de
variation in the prices paid for pecans and |
believe that this volatility in prices is
unheal thy for producers and potential future
provi ders of capital to the industry. This
volatility is extrene conpared to ny experiences
as an alnond grower and the price volatility that
i s observed for wal nuts and pistachios in
California. Wiile the extrenme price volatility
of pecans is unhealthy because operating costs
have been rising regardl ess of pecan price
declines, it is also a deterrent to nake
necessary capital investnents in orchard
efficiency or sustainability infrastructure.

Further, the | ack of accurate narket
i nformation on the anticipated size of the pecan

crop makes it difficult for us to feel confident
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about prices offered for our pecans. |ncreased
price stability through nore accurate narket
i nformation would greatly benefit our farm

| think our farmand the industry
woul d al so benefit in the future from grade,
size, quality, packaging, shipping protocols, and
ot her handling requirenents as we conpete with
ot her tree nuts.

| al so understand that under the
proposed order, only growers with nore than 30
acres of pecans or nore than 50,000 pounds of
aver age production per year over the |ast four
years will be allowed to vote on this proposed
order. In ny opinion, this threshold is
reasonabl e because a grower that does not neet
this threshold is not a comercial grower, but
nevertheless will benefit fromthe increased
mar keting informati on and price stability that is
likely to cone with the federal marketing order.

The Anmerican Pecan Board has kept our
organi zation informed about its effort to propose

a federal marketing order. | have financially
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contributed to the work of the Anerican Pecan
Board because | believe in their goals.

In conclusion, we fully support the
proposed federal marketing order for pecans and
encourage the Secretary to inplenent the order as
proposed by the Anerican Pecan Board. | thank
you for this opportunity. | would be glad to
answer any questions anyone nmay have.

MR. DAVIS: Thank you, M. King.

Your Honor, the Proponents tender
Exhibit 37, the testinony of Ben King along with
his CV.

JUDGE GQUTHRI DGE: |Is there any
objection fromthe Departnent of Agriculture?

MR. HI LL: No objection.

JUDGE GUTHRI DGE: Any objection from
anyone in the audi ence?

(No verbal response)

Heari ng no objection, Exhibit 37 is
adm tted.

(Wher eupon, the above-

referred to docunent marked
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for identification as
Proponent Exhibit 37 was
received into evidence.)

MR, DAVIS: And, Your Honor, we wll
reserve any questions at this tine.

JUDGE GUTHRI DGE: Any questions from
t he Departnment of Agriculture?

CROSS EXAM NATI ON

MS. SCHVAEDI CK: M chell e Schnaedi ck
USDA. Thank you, M. King, for your testinony.

MR. KING Thank you.

M5. SCHMAEDI CK:  Thank you for joining
us today. You nentioned that you are involved in
t he al nonds and pi stachi o.

MR. KING Not al nonds. Just
personal ly involved in fromthe grower's
per spective al nonds and pecans.

M5. SCHMAEDI CK: Al nonds and pecans,
okay.

MR. KING -- from orchard managenent
we al so work for this, for grove al nonds.

M5. SCHVAEDICK: |I'msorry. Did you

Neal R. Gross and Co., Inc.

231

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

al so say for wal nuts?

MR. KING As kind of a |oosely
affiliated group, yes.

M5. SCHMVAEDI CK:  Ckay. So with these
ot her conmodities, have you served in any
capacity on any conmmttees?

MR, KING No, | have not. | grew up
in Colusa, California which is under 5,000 on an
orchard right next to the river. | worked in
wal nut orchards. | worked in fruit orchards,
peach orchards. But whenever | graduated from
the University of California Davis | got an
agriculture econonm cs degree. Farm ng wasn't
very good.

| wanted to do the farm managenent,
but I went on to actually beconme an attorney in
New York City and worked in the financi al
comunity. And during that tinme since ny father
died I continued to do farm managenent and
i mproving the land that ny great grandfather had.
| " ve been planting pecan trees for over a decade.

So it's really a return for nme the
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| ast year to a return to agriculture. So |

real ly appreciate the opportunity to be part of
what's going on in the pecan industry. |[|'ve
spent quite a bit of tinme and noney | ooking at
the other growers' perspectives and very nuch
appreci ate the | eadership of the Anerican Pecan
Board and M ke Adans.

MS. SCHMAEDI CK:  Thank you. So given
your background then in the financial and | egal
i ndustries, have you had a chance to | ook at the
proposal, the Exhibit 1 proposed federal
mar ket i ng order?

MR. KING Yes, | have.

M5. SCHMAEDI CK:  Have you had a chance
to focus on the adm nistrative commttee
conponents? I|I'mreferring to Sections 986. 52-
986.55. It begins with council expenses and then
covers powers, duties and procedure. Are you
famliar with those sections?

MR KING |'ve | ooked at them Yes,
| have. | can't say to renenber the detail, but

| understand the accounts.
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M5. SCHMVAEDI CK:  So in your opinion is
the way that the programis proposed in terns of
its adm nistrative capacity include all of the
el enents that you would hope to find in sound
busi ness pl an?

MR. KING Yes, | think you need both
first of all for having a collective nature in
cost sharing for the business and have sone type
of bal ance between people who are focused versus
t he product comrunity. But also | think what
it's going to provide is the collective which is
very inmportant for a national specialty crop but
al so a way to cost share and nost of al
transparency and enpowernent of grower level in
way to col laborate with the Departnent of
Agricul ture.

M5. SCHMAEDI CK:  Thank you. And in
terms of the business practice oversight,
bookkeepi ng, reporting, do you have any thoughts
on that?

MR KING Rght. | think

transparency is kind of the cornerstone of trust
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within finance, within anything in the business
end. But nore inportantly | believe when you're
dealing with people froma w de geographi c areas
and have different viewpoints, know ng that
there's transparency and fairness in the process,
that it's viable, it really depends on the
enduring confidence of the conplete pecan usury
comunity to nake sure this is successful.

| think every decision needs to be
rationale and |I'msure that the conservatismis
kept with that. The industry has been talking
about this for so long. |It's inportant we have
procedures and transparency and reserve rates
because we're just starting to process. And we
don't know what the nmarket is going to be and how
the challenges are. But we need to make sure
that we have processes in place to protect all
this hard work done today.

M5. SCHMAEDI CK:  Thank you. You al so
menti oned that your business has nade
contributions to the American Pecan Board.

MR, Kl NG Yes.
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M5. SCHVAEDICK: So 1'd like to take
that thought a step further. In the proposed
| anguage in Section 986.63, do you have that?

MR DAVIS: I'll put that up for you.

MR. KING One second. Wich section
agai n?

MS. SCHMAEDI CK:  986. 63,
contri buti ons.

MR. KING Contributions, yes.

M5. SCHVMAEDICK: |'ll give you a
nonent to | ook over that |anguage.

MR, KING Yes, |'ve seen that.

M5. SCHMAEDI CK:  So i n your opinion,
can contributions be helpful to an organi zati on?

MR. KING Absolutely. | believe I
was on the record saying this, but I don't know
the basis. There are definitely good people
involved. | think it's the rates of that
facility, but also | think it's incunmbent upon
the Board to not have preferential treatnment just
because sonebody gives a contribution. So |

woul d contend to sort of remove nyself fromthat
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process. And sonebody who cares about the

i ndustry | think will give contributions, but
then it nore should be incunbent upon maki ng sure
that fromfiduciary that they are not influenced
by those contri buti ons.

M5. SCHMAEDI CK:  Thank you. So just
to clarify. There's a statenment in the mddl e of
t hat paragraph that says, "Such contributions nmay
only be accepted if they are free from any
encunbrances or restrictions on their use." |Is
that the --

MR KING Yes, | think that's great
to have that specifically in the | anguage. But
also | think the understanding if anybody makes a
contribution to nmake sure there's no intended or
uni nt ended.

M5. SCHMAEDI CK:  Thank you. M | ast
guestion for you is you nmentioned the inportance
of devel opi ng packagi ng and shi ppi ng protocol s.
What do you have in mnd when you say packing and
shi ppi ng protocol s?

MR KING Well, it's when -- |I'm
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really not an expert on that, but it's speaking
of the general |anguage. | do think uniformty.
| do think there is no issue in the quality and
t he perception of quality of pecans. | do think
that you can -- As sonebody that's grown, who has
been around farmng ny whole life, ny favorite
menory is picking fresh fruit or clinbing on the
cherry trees, and those are ny nenories of life.

There's sonet hing about quality or
having great quality which today is nore
sonething that people are focused on the quality
of the product. So to the extent that we can as
t he usury can have protocol that can ensure a
certain quality to the consuner it will really
enhance that anmount of nopney that's in the
mar ket. Sonetinmes uniformty and quality |evels
shoul d the practice of the market in the U S.

M5. SCHMAEDI CK:  Thank you. No
further questions.

CROSS EXAM NATI ON ( Cont ' d)
MR. H NMAN:  Good afternoon. Don

H nman, USDA. | just have one question. You
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menti oned the val ue of accurate nmarket
information in your testinony.

MR KING Yes.

MR. H NMAN:  And you specifically
mentioned in relation to the anticipated size of
t he pecan crop.

MR KING Yes.

MR. H NMAN: Ot hers here have
testified that another very useful aspect of data
collection would be inventories. Wuld you
agree that that is another useful part of the
mar ket information that would be coll ected?

MR KING Yes, | think the issue of
the cold storage nunbers and the reliability in
reference to that, as | engage this industry is a
common t hing, about whether or not those are
reliable and real nunbers. They tend to be at
times a decent size, but of course |ooking at the
overall supply, when they're not verifiable, it
wi || have harder confidence.

And then the other point is |esser so

but since pecans are also a variable crop the
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out conme of supply, the carry in and the potenti al
for a large year is sonething that's inpacted.
And the interaction of the others too which can -
- Three years ago we had a |l ean crop. So al
t hese things, the supply of the pecans is
probably nore our ability in tree nuts based off
of a smaller denom nator because it's a |large
geogr aphi ¢ zone, because your deliverable in food
and in variety.
I nformati on here in anal yzing the bare bone
i nformation probably is nore inportant than any
ot her thi ng.

MR, HI NVAN:  Thank you. | have no
ot her questi ons.

CROSS EXAM NATI ON ( Cont' d)

MS. VARELA: Jennie Varel a, USDA.
Thank you so nmuch for your time, M. King. |
just want to followup a little further on one of
the statenents you made. You nentioned that the
volatility you experienced in pecans is extrene
conpared to the experiences as an al nond grower

than price volatility you see in wal nuts and
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MR KING Yes.

M5. VARELA: Coul d you expound on that
alittle.

MR, KING Yes, | think as you've seen
in 2001, the year up to 2012, with the natives we
saw a four percent, three percent change in
prices. That is just kills capital formation and
kills who want to buy trees. And so that says to
me as one of the -- | haven't |ooked at actual or
done the work of a standard deviation of that
variance. But | would imgine that the
volatility of pecans in the | ast seven years or
ten years versus al nonds or wal nuts | woul d
i magine it's about two or three tinmes the
volatility. That's a guessti nmate.

The other thing about volatility is
that there's both good volatility and bad
volatility. Good volatility is when the price
goes up and that's what's happening. And it's
happeni ng this year in al nonds and the exception

| ast year an increase in prices for wal nuts;
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i mproved by a very small margin fromprices three
years ago, four years ago were higher than they
are today, $1.3 in shell or less than that.
That's part of it, too.

But overall | think it's ny perception
that historically because of the |ack of
i nformati on, because of geographi c di spersion of
t he pecan growers that a | ot of | essons |earned
by the growers, we can get |esser prices and
assunme that's fine because that's just how it is
especially around here.

M5. VARELA: Thank you. And al so
drawi ng on your experience in California in
particul ar you nentioned that you have the
| ar gest acreage.

MR KING Yes, it's certainly not the
smallest in the country, by and |large. There's
only 6 mllion to 8 in pecans and two million in
al nronds. So about that, | guess.

M5. VARELA: Wuld you say that nost

of the pecan farnms in California are on the
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MR KING Well, | think pecans in
California are sort of unique. And | think
that's a | ot of reasons why the acreage hasn't
grown. W guesstimate there's probably 25 to 30
growers with 5,000 acres and half of that is --
So there are sone snall pecan trees that were
planted a while back that people will have custom
on custom farm ng.

But they really haven't scaled it
because of sone of that increase came in the
recent price economcs. |If you of alnonds and
re-extractions of 5,000 pounds per acre on these
new varieties versus at $2.00 a pound versus
pecans where in California the high would be the
sane, that's still there. So the orchards have
not scaled in California. And | think that's one
function opportunity cost and al so function of
changi ng cultural practices in the pecan industry
whil e these other nut crops are just see a
significant anount of gl obalization.

MS5. VARELA: Thank you. You nentioned
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kind of newtermfor ne there. Could you define
custom farmng for nme please?

MR KING I'msorry. Custom farmn ng.

M5. VARELA: Custom farm ng.

MR, KING So customfarmng is where
you hire sonebody to do one part of your cultural
practices, so a typical culture of custom farm ng
operations harvest. So if | had 40 acres of
pecans, | probably could -- 1'd likely have sone
wal nuts and maybe sone al nonds or at | east
wal nuts. You could do all the irrigation. And
you can do the spraying.

But when it cones to harvest you nay
want to have especially -- Because they have nore
| eaves than the other nut trees, you have sone
cone into the harvest. O hedging, you are
hedgi ng to the anount of hedging for pecan
there's one person actually goes up and down
doing the hedging and it actually conmes out |ess,
too. So you find a specialized provider at a
reasonabl e cost of your cultural boundari es.

M5. VARELA: And woul d you say that
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that type of industry is nore conmon where you
are than in sonme of the other production or parts
of the production area?

MR. KING Yes, |'d say maybe
dependi ng on the area, you know, a place |ike
Rosita Valley there's a lot. They probably do
cust om harvest for pecans. But when it cones to
California because you have so nmany different
crops and peopl e you see have different trees,
you will find people that are just nutting into
orchard nmanagenent or farm nmanagenent.

One of the conpanies actually that
we're establishing is an orchard nanagenent
conpany where we will conme in and invest to the
managenment side for a price break or |ooking at
unit center based structure. Pecans do have
certain specialized requirenents. Therefore, the
machi nery or even the know edge i s sonething
speci ali zed. You can do that yourself.

M5. VARELA: Thank you very nuch.
That's all | have.

JUDGE GUTHRI DGE: Any nore questions
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fromthe Department of Agriculture?

(No verbal response)

M. Davis.
MR. DAVIS: One second. | want to
make sure. | have no questions. Thanks so much

JUDGE GQUTHRI DGE: Thank you so much
for your tine. Does anyone in the audi ence have
any questions for M. King?

(No verbal response)

Al'l right. You can be excused. Check
with Ms. Gonzalez to see if there are
clarifications.

(Wtness excused)

MR KING So I'lIl just |eave the
exhibits right here.

MR. DAVIS: Leave those exhibits right
there. Yes, thank you so rnuch.

This may just take a second | onger
since I"'msolo here. But before |I call ny next
witness, let me get the docunents in a row.

JUDGE GUTHRIDGE: Is the next witness

going to be Ms. Steidl mayer?
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ready.

ri ght hand.

St ei dl mayer

St ei dl mayer

com ng in.
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MR. DAVIS: Steidl mayer.
JUDGE GUTHRI DGE: You wanted to run
a m nute.

MR, DAVIS: No, |I'mgetting docunents

(Wher eupon, the above-
referred to docunment was
mar ked as Proponent Exhi bit
38 for identification.)

JUDGE GUTHRI DGE: Pl ease rai se your

(Proponent Wtness Ms. Erin
swor n)
M. Davis.

DI RECT TESTI MONY
MR. DAVIS: G(Good afternoon, M.

How are you?

MS. STEI DLMAYER:  CGood.
MR. DAVIS: Good. Thank you for
You have before you Exhibit 1.
MS. STEI DLMAYER:  Yes, | do.

MR, DAVIS: And that is the proposed

Neal R. Gross and Co., Inc.
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federal marketing order, correct?
MS. STEI DLMAYER:  Yes, it is.
MR. DAVIS: Have you had an
opportunity to review that in preparation?

MS. STElI DLMAYER: Yes, | have.

al so have Exhibit 237

summary of the economic testinony of Dr. Marco
Pal ma, correct?

MS. STEI DLMAYER  Yes, it is.

MR. DAVIS: Have you had an
opportunity to review that?

MS. STElI DLMAYER: Yes, | have.

MR, DAVIS. M. Steidl mayer, |

you be prepared to go forward with that?
MS. STEI DLMAYER  Yes. Thank you.
MR. DAVI'S: Thank you.
M5. STEI DLMAYER:  Good afternoon.

nane is Erin Steidlmayer. It's spelled E-R1-N

Neal R. Gross and Co., Inc.

MR. DAVIS. Yes. And how about do you

MS. STEI DLMAYER Yes, | have it here.

MR DAVIS: And that is the executive

understand you have a prepared statenent. Wuld
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S-T-E-1-D-L-MA-Y-E-R | live in Col usa,
California. | ama managi ng principal, co-owner
and co-founder of Pacific Gold Agriculture which
has offices |located in Visalia and Col usa,

Cal i f orni a.

Paci fic Gold Agricul ture manages over
1,200 acres of al nonds and pecans and
approxi mately 3,000 acres with our affiliated
group conpanies. M responsibilities include
general farm managenent duties, and nore
speci fically, business devel opmrent and hunan
resources. Since we are affiliated with Ben King
and Arbor Nutrio, we are the | argest pecan
orchard nmanager in California.

Due to ny previous experience in the
software technol ogy i ndustry and my understandi ng
of the inportance of said technol ogy, Pacific
Gold Agriculture is working with a software
conpany to integrate technol ogy an agriculture.
W are able to track orchard by orchard, block by
bl ock, of productivity and we have the ability to

nonitor and conpare sol ar panel power production,
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soil water retention and nuch nore.

Wth this technol ogy, we can make the
busi ness of agriculture as transparent and
under st andabl e to the consuner as ot her
i ndustries which would definitely bring the pecan
farm ng industry into the 21st century and
beyond. Attached is ny résung.

Al t hough | am an attorney by
profession, ny famly heritage in farm ng goes
back to the 1920s when ny great grandparents
em grated fromthe Philippines to the sugar cane
fields of Hawaii .

Paci fic Gold Agriculture has nore than
$750, 000 in annual gross incone from pecans. And
t herefore under the Small Business Adm nistration
definitions we are classified as a | arge pecan
busi ness.

| have reviewed the econonm c anal ysis
sumary prepared by Dr. Marco Pal ma,
specifically, the projected average price
i ncrease from pronotion of 6.3 cents per in shel

pound versus the average 2.5 cents per in shell
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federal marketing order to our farm ng business
will greatly outweigh any costs associated with
it.

The Anmerican Pecan Board has kept our
organi zation informed about its efforts to
propose a federal marketing order. | believe
that | have been infornmed about the process and |
have been given the opportunity to participate in
this process.

In conclusion, | fully support the
proposed federal marketing order for pecans and
encourage the Secretary to inplenent the order as
proposed by the Anerican Pecan Board. | would be
glad to answer any questions anyone nay have.

MR. DAVIS: Thank you so nuch, M.

St ei dl mayer

Your Honor, the Proponent group
tenders Exhibit 38, the testinony of Erin
St ei dl mayer and her curriculumyvitae.

JUDGE GUTHRI DGE: Any objection from

Departnment of Agriculture?
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MR. H LL: No objections.
JUDGE GQUTHRI DGE: Any obj ections from
anyone in the audi ence?
(No verbal response)
Heari ng no objection, Exhibit 38 is
admtted into the record.
(Wher eupon, the above-
referred to docunent marked
for identification as
Proponent Exhi bit 38 was
received into evidence.)
MR, DAVIS: Your Honor, we wll
reserve questions.
JUDGE GUTHRI DGE: Does the Depart nent
of Agriculture have any questions?
CROSS EXAM NATI ON
MS. SCHMAEDI CK: Melissa Schnaedi ck,
USDA. Good afternoon, Ms. Steidlnmayer. Thank
you for your testinony.
MS. STEI DLMAYER:  Sure.
M5. SCHMAEDICK: So |I'mcurious. 1'm

not quite sure based on your testinmony. Are you
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identified as a grower?

M5. STEIDLMAYER So we're a farm
managenment conpany. So we're neither
specifically a grower or a handler. But we're
affiliated with a grower. | work with Ben King
and he is the grower and roughly it's up to the
referrals.

M5. SCHMVAEDI CK:  Wel |, given that
rel ati onship | was hoping that nmaybe you could
speak to a termthat is in the proposed program

MS. STEI DLMAYER  Ckay.

M5. SCHVAEDI CK: | f you could | ook at
986.3 which is entitled affiliation. And |'I1
give you a nonent to look it over.

MS. STEI DLMAYER:  Sure.

MR, DAVIS. M. Steidl mayer, |'m going
totry to get that up on the overhead for you,

t 0o.

MS. STEI DLMAYER:  Ckay.

M5. SCHMVAEDI CK:  So | guess let's
start off with what is your basic understandi ng

of this termhere? Wat is it trying to capture?
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MS. STEIDLMAYER | think it's trying
to capture either -- So a grower or a sheller --
l"msorry. | want to make sure | answer this
correctly.

M5. SCHMAEDI CK:  Sure. Take your
tine.

M5. STEIDLMAYER: Sure. So there's a
common thread between the sheller and the grower.
And the first part of the sentence, a grower or a
handl er that is under the control of another
grower and handler, there is a proprietary
rel ati onship between those entities. So there's
a common thread between the grower and the
shel | er.

M5. SCHMAEDI CK:  Thank you. |
apol ogi ze for putting you on the spot there. You
said you were an attorney. The reason | ask you
this is in the context of nenbership on the
proposed council for exanple |I'm wonderi ng about
your relationship with the previous w tness, Ben
King, as a grower.

MS. STEI DLMAYER:  Ckay.
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M5. SCHVAEDI CK: Wbul d you be
considered an affiliate according to this
definition?

MS. STEI DLMAYER: W are neither a
grower or a handler. For the first part, we're
not under the control of a grower/handl er or
directly. O indirectly connecting in
proprietary capacities. | think that we're stil
not because we're not a grower or a handler. So
no.

MS. SCHMAEDI CK:  Ckay. So then based
on your understanding of the common thread --

MS. STEI DLMAYER: R ght.

M5. SCHMAEDICK: -- if there were a
conmmon thread --

MS. STEI DLMAYER: R ght.

M5. SCHMAEDICK: So it's a
hypothetical. |If there were a conmon thread,
woul d that allow you to have a seat on the
counci | ?

M5. STEI DLMAYER:  For our farm

managenment conpany?
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MS. SCHVAEDI CK:  Yes.
MS. STEIDLMAYER: Well, it's just
answering a question if there were a conmnobn
t hr ead.
M5. SCHMAEDI CK:  If there were.
MS. STEI DLMAYER  Then yes.
M5. SCHMAEDI CK: Ckay. Thank you.
That's nmy only questi on.
MS. STEI DLMAYER:  Ckay.
M5. SCHMAEDI CK:  Thank you.
JUDGE GUTHRI DGE: Any ot her questions
fromthe Department of Agriculture?
CROSS EXAM NATI ON ( Cont ' d)
MR. H NMAN:  Don H nman, USDA. Ms.
St ei dl mayer, you nentioned 1,200 acres of al nonds
and pecans. Can you break it out? Wat is the
nunber of acres of pecans at Pacific CGold
Agricul ture?
MS. STElI DLMAYER: Yeah, so it's about
400 acres of al nonds and about 800 acres -- it's
actually 850 acres of pecans.
MR. H NVAN:  That was ny only
Neal R. Gross and Co., Inc.
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guestion. Thank you.

MS. STEI DLMAYER  Ckay.

JUDGE GUTHRI DGE: Any ot her questions
fromthe Agricul ture?

(No verbal response)

M. Davis.

MR. DAVIS: Thank you so nuch. W
have no questi ons.

MS. STEIDLMAYER: Al right.

MR. DAVIS: Appreciate it. Thanks for
com ng.

JUDGE GUTHRIDGE: |Is there anyone in
t he audi ence have a question for M. Steidl mayer?

MS. STEI DLMAYER St ei dl mayer

JUDGE GUTHRI DGE: St ei dl mayer.

(No verbal response)

No. So you're excused. Please check
with Ms. Gonzal ez.

MS. STEI DLMAYER:  Sure.

(Wtness excused)

MR QUIRCS: Your Honor, we'd like to

call our next witness, M. Mdina. Your Honor, |
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need just a nonent to talk with ny co-counsel
whil e he gets settl ed.
JUDGE GQUTHRI DGE: Certainly.
(O f record discussion)
MR DAVIS: And this is going to be
39.
(Wher eupon, the above-
referred to docunment was
mar ked as Proponent Exhi bit
39 for identification.)
In the neantinme, |let ne go ahead and
swear you in so we're ready to go.

(Proponent wi tness Eduardo Medi na

swor n)
MR. QUI RCS: Thank you, Your Honor.
DI RECT TESTI MONY
MR QURCS: M. Mdina, just to |ay
a foundation for your testinony, | wanted to ask

you if you had been able to receive and review a
copy of what is Exhibit 1 in this hearing which
is the notice which contains the proposed federal

mar keti ng order for pecans.
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MR. MEDI NA: Yes, sir.

MR QU ROCS: Next I'd like to ask you
i f you have received what's been identified as
Exhibit 23 in this hearing which is an executive
summary of the economic report that was given by
Dr. Marco Pal ma yesterday. Have you received
t hat ?

MR. MEDI NA: Yes, sir.

MR, QU RCS: Thank you. And had a
chance to review it.

MR. MEDI NA: Yes, sir.

MR. QU ROS: Thank you. | understand
you have prepared testinony. Wuld you like to
read that now?

MR. MEDI NA: Yes, sir.

MR, QU RCS: Thank you.

MR. MEDINA: My name is Eduardo
Medina. It's spelled EEDUA-RD-OME-DI-NA
| live in Dallas, Texas. | amthe Chief
Executive O ficer of Pecan Grove Farns and
Nursery. Pecan Grove Farnms and Nursery is

| ocated in Cedar Creek, Texas. W have two pecan
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farnms located in Central and West Texas. One our
farm we grow i nproved varieties of pecans. |
have attached a copy of ny résune.

Under the Small Business
Adm ni stration guidelines, we are considered a
| arge pecan grower farm

There are four benefits | would Iike
to see as a result of the proposed federal
mar ket i ng order for pecans.

1. Increase detail and reliability of
i ndustry data. The |lack of accurate market
i nformation on the anticipated size of pecan crop
in any given year also nmakes it difficult for us
to negotiate a fair price for our crop and to
make reasonabl e busi ness deci si ons about
i nvestnments in our farms. More accurate market
i nformation would greatly benefit our farm
oper ati on.

2. Increase consuner focused pecan

research. Qur universities provide great
agricultural and technical research today, but we

need nore research focused on health benefits of
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cust oners.

MR QU RCS: M. Mdina, can |
interrupt you there? |s there any other types of
research do think would be helpful to have as
part of the federal marketing order for pecans?

MR. MEDINA: Yes. | would like also
research regarding technol ogy nursery, falling
trees, all related to having a better tree and
better yield, |ess disease. And there's a |ot of
intent to do that. There is not a |ot of
resour ces avail abl e.

MR, QU RCS: Thank you, M. Medina.

MR. MEDI NA:  Nunber three would be
i ndustry (non-branded) pecan pronotion and
mar keti ng. W need good marketing to address and
win in the domestic U S. narket, the | argest
consuner market in the world.

4. The final benefit | would like to see is
what | call "risk nmanagenent.” A unified voice
for the entire industry to help us face

chal | enges toget her, such as a potential product

Neal R. Gross and Co., Inc.
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coupl ed with possible future handling
I mprovenents related to quality, packaging, size,
grade, etc., will be very inportant in the future
grow h of the industry.

| have reviewed the econom c anal ysis
sumary prepared by Dr. Marco Pal ma,
specifically, it is very encouraging to review
t hat using pronotion investnent of 2.5 cents per
in shall pound that the increase of the val ue of
the crop had an average of 6.3 cents positive
i mpact per in shell pound.

Overall, | amaware of the costs that

a federal marketing order may inmpose on our

farms. | do not believe those costs are unduly
burdensone. | believe that the benefits of the
federal marketing order to our farnms will greatly

out wei gh any costs associated with it.

MR QURCS: M. Mdina, I'dlike to
interrupt you again if | can. Acknow edgi ng t hat
growers do not pay assessnents, if you prices

were affected essentially by the cost of the
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what percentage of your costs for production
would 2.5 cents be?

MR MEDINA: It would be between one
and three percent of the cost. And in ny
busi ness experience, a marketing expense woul d be
about ten percent. |If you go to any public
conpany, it will have about a ten percent market
expense. So | think that is not burdensone.

MR QU ROCS: And you're familiar with
Dr. Palma's testinony again which sets it at |
t hi nk between 1.3 cents and 1.7 cents of the cost
of producti on.

MR, MEDI NA: Right.

MR, QU RCS: Thank you.

MR. MEDINA: | was about to get into
that in nmy testinony.

MR. QU RCS: Yes. Thank you very
much.

MR. MEDI NA: | understand that under
t he proposed order, only growers with nore than

30 acres of pecans or nore than 50,000 pounds of
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years will be allowed to vote on the proposed
order. In ny opinion, this threshold is
reasonabl e because a grower that does not neet
this threshold is not a comercial grower. Any
grower that is smaller than the proposed

t hreshold could not justify the cost inherent in
such a snmall production and is nost probably
nmerely a seller of pecans from ol der trees that
happen to be on his or her property, a hobby

farmer or one that does not plan to put all

comercial inputs such as fertilizer, water, etc.

on his farm

| have been a nenber of the Texas

Pecan Board for the past two years. The American

Pecan Board has kept our organi zation inforned

about its efforts to propose a federal marketing
order. Pecan Grove Farnms and Nursery hosted the
first neeting of the American Pecan Board and we

have met with the board four tines. | feel |ike

| have been infornmed about the process and | have

been given an opportunity to participate in this
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process.

It is my expectation that the funds
will be used efficiently and by that | nmean with
a high percentage of the noney naking it to
i ndustry uses rather than salaries and al so
effectively which al so neans using experts and
not only growers and shellers involved in the
depl oynent of the funds.

In conclusion, | fully support the
proposed federal marketing order for pecans and
encourage the Secretary to inplenent the order as
proposed by the Anerican Pecan Board. | wll be

glad to answer any questions you may have.

MR, QUI RCS: Your Honor, we tender M.

Medina's testinony and his résune as Exhibit 39
i n these heari ngs.
JUDGE GQUTHRI DGE: Is there any
obj ection from Department of Agriculture?
MR, HILL: No, Your Honor.
JUDGE GUTHRI DGE: Any objection from
anyone in the audi ence?

(No verbal response)

Neal R. Gross and Co., Inc.

265

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

266

Wth no objection heard, Exhibit 39
will be admtted into the record.
(Wher eupon, the above-
referred to docunent marked
for identification as
Proponent Exhibit 39 was
received into evidence.)
M. Quiros.
MR. QU ROS: Yes, reserve questions.
JUDGE GUTHRI DGE: Does the Depart nent
of Agriculture have any questions?
CROSS EXAM NATI ON
MS. SCHMAEDI CK: Melissa Schnmaedi ck,
USDA. Thank you, M. Medina, for your testinony.
Thank you for joining us today. There are two
things fromyour testinony that | wanted to
explore a bit further.
One is that you nmentioned that you own
a nursery. |Is that correct?
(O f record discussion)
MR. MEDI NA: Yes, | do.

M5. SCHVAEDI CK: |s that a separate

Neal R. Gross and Co., Inc.
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busi ness or part of your pecan grow ng business?

MR MEDINA: It's part of ny pecan
growi ng business. | see it as we can sell to
consuners. W can see it comercially. So far
we only sell it commercially. But we have nade
decisions to plant.

JUDGE GUTHRIDGE: Is that limted to
a pecan nursery?

MR. MEDI NA: Yes, we do a pecan
nursery. So we don't have any other fruit or
nuts.

M5. SCHMAEDI CK: So | wanted to turn
your attention to Exhibit 1. And | wanted you to
| ook at specifically 986.28 which a definition
for pecans.

MR QU RCS: M. Mdina, | also have
it up on the screen.

MR, MEDI NA: Thank you.

M5. SCHMAEDI CK: Have you had a chance
to look at this definition?

MR. MEDI NA: Yes, | have.

M5S. SCHMAEDI CK:  So given your
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background in the nursery part with the pecan
i ndustry, can you tell nme just in layman's terns
a very quick explanation of the difference

bet ween a seedling and i nproved?

MR. MEDINA: |'m probably not the best
person to ask that question. But |I'll try to do
ny best. | think the difference between a

seedling and an inproved variety is that the
seedling is what you obtain fromthe tree. You
just plant it and it grows.

An i nproved variety would be you have
a root systemthat you like. You actually either
bud a new variety to that tree or you graft the
tree into this newtree. So you are getting for
exanpl e the best out of the root system as well
as the best on the top side of the tree. | hope
t hat hel ps.

So one you don't do anything. You
know you get the tree and you put it in the
ground and you have a seedling. But you don't
know if it's really a conbination of pollination

M5. SCHMAEDI CK:  So just to clarify,
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for a seedling you could take a pecan fromthat
tree and stick it in the ground and you woul d get
a tree.

MR. MEDI NA: Yes, but that tree may be
pollen. But when the flowers conmbine with pollen
it will give a different variety independent of
t he percentage of the conmbination. So the
chronmosone will end up as sonething else. That's
why it's not the sane definition.

M5. SCHVMAEDI CK: | see. And in your
nursery, what type do you carry? |nproved pecan?

MR, MEDI NA: Just inproved varieties.

M5. SCHVAEDI CK:  Only inproved, okay.
So I want you to | ook at paragraph 82 of 986. 28.
And t hat paragraph starts with "Inproved pecans.”
986. 28, paragraph (a)(2) inproved pecans.

MR. MEDI NA:  Yes.

M5. SCHMAEDI CK:  So there's a
statenent there that says that varieties are
sel ected for superior trades. And then further
on it says, "including but not limted to..." and

it gives a listing of nanes of varieties. Do you

Neal R. Gross and Co., Inc.

269

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

see that part?

MR. MEDI NA: Yes, | do.

MS. SCHMVAEDI CK:  To your know edge, is

this a fairly extensive list of the type of trees
that are grown in nurseries?

MR MEDINA: Yes, | think it's a fair
list of the conmercial varieties of inproved
varieties. There nmay be nore that is |ess
comercial. And there's continuously new
devel opnent of new varieties. But today it is a
fairly good Ilist.

M5. SCHMAEDI CK:  Thank you. And you
menti oned new varieties. Are there new
varieties?

MR. MEDI NA: Yes, the USDA rating
center, there's three | believe in the U S. and
they try to do the work on traditional genetics
which is the conbination of two trees. Then they
get a new pecan and they plant it and they grow
it. Then they see how that perfornms for the
first time.

And once they get certain track
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records of production and the tree holds on and
it's a good quality and it brings benefit to
certain aspects of industry, then they wll
release it to the public as far as the USDA
program

There al so has been recently growers
t hat have actually been devel oping their own
seedlings and finding out through devel opnent if
that variety would be better than others. And
t hey have been recently patented, two or three
different inproved varieties. But they are |ess
commercial. It's rare that it becones successful
comrercial ly.

MS. SCHMAEDI CK:  Thank you. And how
are you as an industry owner nade aware of these
new varieties? Are they introduced to you and
t hen you deci de whether or not to carry then? O
how does that work?

MR MEDINA: | try to be part of the
process. | tried to be close to the reading
centers as well as see other people's research.

And then | also try to stay in touch with ny
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clients which is the buyers and see what the
benefits are or not. So | actually travel

t hroughout the U S. from Georgia to Arizona a
couple of times per year. | take honme -- and
just getting a sense of what the issues are and
then just do something that you like to do and
try and find out about it.

M5. SCHMVAEDI CK:  And what types of
attributes are you aware of that folks are trying
to devel op through those varieties?

MR. MEDI NA: For exanple, in western
states, they're nore interested in avoiding
sonething called scab. They're also |ooking for
size of the pecan and early varieties. Those are
the three main things that they're | ooking for.

So scab is a type of fungus that
actually effects the production of the tree. And
SO you can have a variety that actually is |ess
susceptible to scab and then a | ot of tines
you' || have a hi gher vyield.

When you go over to the western

states, you're | ooking nore for drought resistant
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variety as well as salt resistant due to the
weat her conditions there and also clearly keep a
hi gh yield on your production.

M5. SCHMVAEDI CK: | believe you said
that in the western states scab was a concern

MR. MEDINA: In the western states
t hey have scab. In the western states, they have
salt and drought problens.

M5. SCHMAEDI CK:  Thank you for that
clarification. In your opinion if research were
al l owed for under the proposed marketing order,
woul d t he devel opnent of di sease resistant
varieties be hel pful ?

MR. MEDINA: Yes, | think it would be
very helpful. But | also think it's going to be
hel pful to make sure that nothing only stays in
the U.S. Today according to the USDA program
you have just an open system w th ot her
countries.

They were actually the basis of the
devel opnment of other countries on the expansion

of the Mexican industry or the South African
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i ndustry and even the Chinese industry has been
USDA. The USDA has been sendi ng through the
years material to devel op orchards and teaching
t hem how to grow t hem

And they're thinking as an industry
has been consistently -- There's not enough
conmuni cati on between one side and the other.
And al so the USA has not been able to have
contracts with patent devel opnent or IT
technology related to these varieties. Again
there is any devel opnent fromthe industry as
Anerican exanple, it should be included and it's
linked to I T propriety and stays in the U S as
far as the conpetitive advantage of other
mar ket s.

MS. SCHMAEDI CK:  Thank you. You al so
mentioned that you are affiliated with the Texas
Pecan Board. Can you tell us about your role in
t hat group?

MR. MEDI NA: Yes, so |I'mone of the
ei ght nenbers. And I'm Vice President at the

present of the organization and what we work on
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Is innovation and trying to devel op research on
nmedi cal or health benefits in pecans. And there
is an intent to do nore. But the resources are
very limted.

W al so contribute capital to the MAP
funding of the U S. Council or the American
Counci | .

M5. SCHMAEDI CK:  And the Texas Pecan
Board, how do they generate revenue?

MR. MEDI NA: They do a conference and
they sell. | think 90 percent of their
contributions cone fromthat.

M5. SCHMVAEDI CK:  Are there any
assessnents applied at the state |evel for Texas?

MR. MEDINA: There is the Texas board
with this assessnent checker program M ke Adans
is president. And everybody should contribute
voluntary to spend sone tinme w th production.
Unfortunately, that program hasn't worked very
well. | think the contribution is |ess 23
percent of the state production. That's if the

per f or mance so good.
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M5. SCHMVAEDI CK: I n your opinion, why
is that so?

MR. MEDINA: From practically people
are not aware of it, |lack of comruni cation
There is also this feeling that how do | know if
| contribute sonmeone else will do. So people
take a short road. They don't see the benefit of
actually participating as a group.

Hopeful |y, things are changing. And
there's progress. W hope that this effort of
the marketing order will help to be an exanpl e of
why we should be investing. And specifically the
Texas growers shoul d be focused pronoting Texas
pecans. So this initiative of the marketing
order should be definitely -- we should be having
a Texas order, continuing investing in marketing
within the State of Texas.

M5. SCHMAEDI CK:  As a nenber of the
Texas Pecan Board, are you saying that you're not
concerned about conpetition with the federal
mar ket i ng order?

MR MEDINA: No, | think if I can try
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to summarize it one of the things | see maybe be
captured in The Wall Street Journal or things
that are a national distribution. And then
there's the Dallas Mirning News and make an
effort in those |local papers that will have an

i mpact on the |ocal consunption. It should be
conpletely different. They are nutually
exclusive or not. It should be.

M5. SCHMAEDI CK:  So you're saying that
they are nmutually exclusive. But could they also
be --

MR, MEDI NA:  Conplinentary.

MS. SCHMAEDI CK:  Yes.

MR. MEDI NA: Yes, they could have
funds. One of the things we could also do is
contribute funds for the Texas board
specifically to devel op marketing within the
state. Also in the MAP funding we are ongoi ng.

From t he Texas Pecan G owers
Associ ation, we are funding a portion to the MAP
fund. 1'mnot sure about the Texas Board. |

usually go to one neeting out of three. So
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that's why that's -- and |I' mnot always on the
sanme day as they are.

M5. SCHMAEDI CK:  Thank you. | have no
further questions. Thank you.

CROSS EXAM NATI ON ( Cont ' d)

MR. H NMAN: Don Hi nman, USDA

MR. MEDI NA:  Hi.

MR, HINVAN: |'mgoing to ask you a
few nore questions.

MR MEDI NA: Sure. Please.

MR. HI NVMAN:  And the questions relate
to you listed in your testinony four benefits and
| just want to ask you about two of those.

MR, MEDI NA:  Ckay.

MR H NVAN: On the first page, you
menti on an exanpl e market information about the
si ze of the pecan crop. Then you put your
categories as increased detail and response and
reliability of industry data. Could you provide
us a bit nore detail about what you nean by
detail and reliability of the data and how t hat

woul d benefit the industry? This is on nunber
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detail and reliability of market information.

MR. MEDINA: Sure. Inny mindis |I'l
try to keep it really sinple. |f we know that
there is a lot of cold storage falling in
production and we al so know that there's going to
be high volune in the industry generally, | m ght
put it into cold storage my production and hol d
it until the market balances out. And therefore
| can get a better price and at the sane tine as
everyone else. There is that position that | can
make.

However, if | know that in tine |
m ght be able to rent or |ease a space of cold
storage. So finding out at the last mnute it's
not a good practice. It also my need to have a
nati onal concern like if there's a whole |ot of
credits or how do | hold on based on ny current
i nventory. How do | hold it | ong enough to nake a
better business decision. | hope that helps.

MR. H NVAN:  Thank you. And nunber

four on page two, there you nention possible
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future handling inprovenents in quality,
packagi ng, size, grade, etc. Could you comment
al ong that how t hose woul d benefit the pecan

i ndustry?

MR. MEDI NA: Sure. Today actually

soneone shared with me a website fromthe UG
Davi s about cold storage. And it says that you
can store all different tree nuts at 40 degree
Fahrenheit in cold storage. That will allow you
to keep the sane quality for about 12 nonths.
But if you keep it at zero like they tell people
whi ch was nmentioned this norning the sanme quality
are put into the study was that it would stay for
two years.

So you can have an advantage of just
hol di ng I onger. So David Sal opek nentioned it
this nmorning which proves it's actually already
made by soneone else in the recent tinmes. So by
havi ng better packaging or practices you can have
a longer shelf life. And therefore you would be
able to go to market at the right tinme and avoid

too nuch product in the market. And therefore
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the price volatility should be reasonable in a
significant way. | hope that hel ped.

MR. H NVMAN:  Yes. Thank you. | don't
have any nore questions.

CROSS EXAM NATI ON ( Cont ' d)

MS. VARELA: Jennie Varela, USDA. |
have a few nore questions for you. | wanted to
ask you a few questions about the nake-up of the
proposed council. Have you had a chance to | ook
at Section 986.45 in Exhibit 1?

MR MEDINA: |I'msorry. | cannot
answer you.

M5. VARELA: All right. From Exhibit
1, it's Section 986. 45.

MR, MEDINA: Ckay. Yes, l've read it
bef ore.

M5. VARELA: (Okay. Geat. First of
all, when you |l ook at that, does it seem
representative of the industry to you the way
t hat those seats have been all ocated?

MR. MEDI NA:  Yes, to an extent.

M5. VARELA: And woul d you say there
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growers and small shellers?

MR, MEDI NA:  Yes.

M5. VARELA: Along with that, do you
see that it's inportant -- O in your opinionis
it inmportant that the council wll be diverse?

MR MEDINA: Yes, | think it's
i mportant for the council to have diversity in
the way we | ook at the system Each of themw |
have an idea of what their needs are and that has
value. | think what | see that is mssing is
maybe one representative of outsiders, people
thinking that if you get the best of the
i ndustries to help you nake a deci si on.

At the end of the day it will be
growers and shellers. But you notice there
aren't any people in marketing or research or
other different avenues. So that could be
sonet hing that you mght get. If you bring in
soneone from the outside you should al ways
consider it. It says that, if you' re not going

to get paid, and you can get a volunteer from
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outside of the industry there is no econonic
benefit on any decision or that needs to be
conpensated to justify his tine.

It m ght be sonething you guys shoul d
consi der about how to do, how to conpensate a
third party which the attendant be conpensated
properly to do the job.

M5. VARELA: And is that outside
person just sonething that m ght be acconplished
with the position of the public nmenber?

MR MEDINA: If that's the intent.
The theory behind it is the other person early in
the norning nmentioned that in his practice he
hasn't seen it. And | don't know if that's again
because he's personally not been conpensated for
this time. Therefore he goes there and maybe
wor ks 12 hours a year and shows up to the neeting
and i s not even prepared.

| guess if you have a fairly
conpensat ed person that has expertise in that
operation with the expectation of actually doing

his job and bringing in the outside perspective
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it would be hel pful in my perspective.

MS5. VARELA: Thank you. And then
finally I wanted to ask you to | ook at Section
986.94. That's towards the end of this section
on term nation.

MR MEDI NA: Wi ch nunber is that
agai n?

M5. VARELA: And |I'mspecifically
| ooki ng at paragraph (d).

JUDGE MENDEZ: N nety-four.

MS. VARELA: 986. 94.

MR, MEDI NA:  Yes.

(O f record discussion)

M5. VARELA: And just for the record,
that's the section that deals with having a
continuous referendumevery five years. |Is that
sonet hing that you feel would be beneficial to
the functioning of the council?

MR MEDINA: | think it's inmportant to
have a begi nning and an end and al so al ways
val idating the process. | don't have enough

experience to say three years or five years or
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ten years would be an inportant time. | just
think it's always inportant to eval uate
your sel ves and to have this conversation.

M5. VARELA: And | actually do have
one nore other question for you if that's
alright. 1 want to go back to one of the
benefits that you stated in your testinony about
wanting to have a voice for the industry and at a
potential for risk managenent. That's an
interesting idea to us especially as there are
nore and nore safety regul ati ons con ng out.

Do you see a way that the counci
could play a part in helping the industry conply
wi th sonme of those upconmi ng regulations? |Is that
sonet hing that you think would benefit the
i ndustry?

MR MEDINA: | don't knowif it's the
role of the marketing order to actually spend
noney on those specific details of technol ogy
side. | think it would be good to devel op the
technol ogy to maybe have the nost efficient way

to market a product.
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So I think a bal ance between pushi ng
requi renents on sonething that nmay not be the
role or we use our resources to fit it on just to
get out technol ogy that saves a |lower quality or
make sure that safety aspect. | was nore
concerned on comuni cations. |If there is an
i ssue specifically here, how do you go into the
newspapers and how do you control the nessage or
public relations that's on any ri sk managenent
I ssue.

The other aspect is probably a little
nore long-termissue in a preventive process.

And that's one concern is going too far into
technol ogy that doesn't really value the data on
the first day to the growers. | nean this

mar keting effort has to be going to the narket
nore than trying to devel op technol ogy and
research on safety prograns or on how do we
prevent sonething that may never happen. | would
say | would prefer to invest noney into the

mar ket i ng.

M5. VARELA: (Ckay. Thank you very
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much.

MR, MEDI NA: Thank you.

JUDGE GUTHRI DGE: Any nore questions
fromthe Departmnment of Agriculture?

MR, HILL: No.

REDI RECT EXAM NATI ON

MR. QUI RCS: Thank you very nmuch, M.
Medina. 1'd like to ask you a coupl e of
guestions. The first one relates to your
experience as a nurseryman. As far as you are
aware, are there any genetically nodified pecan
trees?

MR. MEDI NA: There isn't any.

MR QUIROCS: And so there are none
grown in any conmercial nurseries as far as
you' re aware of.

MR. MEDI NA: None that |'m aware of.

MR. QUI RCS: Thank you. You gave
testinmony with regard to being on the Texas Pecan
Gowers Board. | just want a clarification.
Isn't it true that you are a nenber of the Texas

Pecan Growers Associ ation Board, a growers group?
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MR. MEDI NA:  Yes.

MR, QU RCS: And you're not a menber
of the Texas Pecan Board. |Is that right?

MR. MEDI NA:  Correct.

MR, QU RCS: Thank you.

MR. MEDINA: |'m al ways confusi ng
t hat .

(Laughter)

MR, QU RCS: Thank you. | just wanted

to clarify that. But while | have on the Texas
Pecan Board | do want to ask you a few questi ons.
| know | just qualified you as not being on that
board, but | know you know sonet hi ng about it.

| don't know a | ot about it, but I
understand that the voluntary programis only on
acreage nore than 30 acres, for growers nore than
30 acres. Is that true?

MR MEDINA: |I'mnot famliar with

t hat .

MR. QUI RCS: Thank you. You heard Dr.

Pal ma's testinony yesterday and his Exhibit 19

di scussi on where he tal ked about being a free
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rider. Are you famliar with that concept?

MR. MEDI NA:  Yes.

MR QUIRCS: And what does that nean
in the context of a voluntary growers one and a
hal f cent progranf

MR MEDINA: So | think I'll try to
describe it very sinple. Wen you see the budget
of the Texas Pecan Board it's about $50, 000 a
year fromwhich is contributed 80 percent from
two growers. And we know that Texas has nore
than two growers. So that's what | call free
ri der when you have anybody el se who i s not
contri buting.

MR QUIRCS: So the econonic

notivation would be that if you don't think that

everybody else is contributing you' re not willing
to contribute. |Is that so?

MR. MEDINA: | guess that's part of
it, yes.

MR QUIRCS: And on the other hand if
you think everybody is contributing you don't

feel like you may necessarily have to contribute.
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MR. MEDI NA: Yes, that they m ght not
make a difference.

MR QU RCS: That's right. Just sort
of a quick question for you. |If there was a
product safety disaster in this industry, what
happened to cantal oupes a few years ago, what
happened to pistachios 15 years ago, in your mnd

who woul d react on behalf of the industry right

now?

MR. MEDINA: O ficially no one. But
"1l say that everyone | think will call ny
house.

(Laughter)

But they think I"mthe voice for the
i ndustry.

MR QU RCS: Wll, we all have. That's
a good answer. But fromthe standpoint of a true
safety recall that could affect the entire
i ndustries production for several years, is there
any one industry group that you know of that
coul d speak?

MR, MEDI NA:  No.
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MR QUIROCS: And to the extent that
there are current industry groups, they're mainly
grower groups, sheller groups. They're specific
i nterest groups or they're state boards that are
fundi ng pronotion, etc. |Is that correct?

MR. MEDI NA:  Correct.

MR QUROS: So we would really be --
We woul dn't have an industry spokesperson. W'd
be | ooking to the federal or state governnents.

MR. MEDINA: But not only it needs to
be a spokesperson, it will need to be a person
woul d need to be a person who knows about the
safety and the issue and how to manage the nedi a
to be an expert on grow ng pecans and even havi ng
a leadership role in the industry. It goes to
t he experience of how do you manage the press and
how do you comuni cate when you shoul d not
comuni cate and really have one voice for the
i ndustry and lots of different skills. And there
are people who just do that.

MR QU RCS: | know you had sone

hesi tati on about what the Anerican Pecan Counci l
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i f the proposed federal marketing order for
pecans is approved should do with regard to
handling authorities. But do you think that as
part of this handling authorities at | east
working with the federal/state governnents to
come up with maybe a best practices or preparing
the industry even as we've discussed to be able
to respond to a disaster |ike that would be of
sone benefit to the industry and to your farnf

MR. MEDINA: Right. It would be
greatly appreciated.

MR, QU RCS: Thank you.

MR. MEDI NA: Because once the next
t hi ng happens you don't have tinme to let's say
let's go and think about it and I'Il get back to
you in a nonth. You need to know what to do.

MR QU RCS: That's right.

MR MEDINA: And not in a nonth from
now. And even then you may not even have the
resources to hire that person an external
managenent .

MR, QU ROS: And experience has showed
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us, hasn't it, fromthese other commpditi es,
cant al oupes, pistachios, that once that happens

i f you cannot react you could | ose a crop year or
two?

MR. MEDINA: Not only that. Look at
ot her outside industry. Look at petroleum They
have the stats where they ended doing it wong
and everybody fromthe top down had tough | uck
and lost their jobs. And so it's inportant to
know how to manage the nedia and it's not a
single person. W cannot do it all. So it
shoul dn't be surrounded by the best --

MR QU ROCS: So when you're referring
to ri sk managenent as you have, is that in your
mnd that it's those type of risks that are al so
i nportant to hel p manage through the Anerican --

MR. MEDINA: Sure. | nean they
recei ve a nessage |li ke pecans and do this and
sonmeone goes out there and nmarkets and throws --
The general in that perspective is the nedia.

You shoul d | ook and tal k anongst yourselves. So

they find sonmething funny or interesting and they
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will programit and see if it sticks. And there
IS no response organized to say "W as an
organi zation don't think it's that way. And
this is the way we should be | ooking at this
i ssue.” And have a spokesperson is very
rel evant.

MR QU ROCS: Rght. And in your own
mnd is one of the best ways to nmanage those
ri sks maki ng sure that as an industry we're ahead
certainly in conpliance and ahead of the gane
with regard to product safety?

MR, MEDI NA:  Yes.

MR, QU RCS: Thank you, M. Medina.

| have no further questions, Your
Honor .

JUDGE GQUTHRI DGE:  Departnent of
Agriculture, any further questions?

(No verbal response)

Does anyone in the audi ence have any
guestions for M. Medina?

(No verbal response)

No. So you're excused.
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MR. MEDI NA: Thank you, sir.

JUDGE GUTHRI DGE: Can you go over and
check with M. Gonzal ez about anyt hing.

MR. MEDI NA: Thank you, sir.

(Wtness excused)

MR QUIRCS: Your Honor, we would like
to call our next w tness.

JUDGE GUTHRIDGE: |Is that M. Hudson?

MR, QU RCS: Dr. Randy Hudson

JUDGE GUTHRI DGE: All right.

MR QUIRCS: But before we do, we
woul d |like to consult with Your Honor and al so
with the USDA for three to five mnutes with
regard to how to best take his testinony.

JUDGE GUTHRIDGE: All right. First
let me ask. M. Way.

M5. WRAY: Yes.

JUDGE GUTHRI DGE: Has anyone el se
signed up wanting to testify?

MS. WRAY: No.

JUDGE GQUTHRI DGE: Does anybody out

there want to testify that's not had an
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opportunity to do so?

(No verbal response)

JUDGE GUTHRI DGE: Ckay. So let's take
a brief recess then about five mnutes. And then
a di scussi on.

MR. QUI RCS: Thank you, Your Honor.

JUDGE GUTHRIDGE: Of the record.

(Wher eupon, the above-entitled natter
briefly went off the record.)

JUDGE GUTHRI DGE: The hearing w ||
cone to order. Back on the record.

Pl ease rai se your right hand.

(Proponent Wtness Dr. Randy Hudson

Swor n)

=

Davis. M. Quiros.
MR DAVIS. M. Qiros.
DI RECT EXAM NATI ON
MR, QU RCS: Dr. Hudson, thank you for
joining us this afternoon and for your work with
regard to the portions of Exhibit 1, Sections
986.1 through 986.42, the definition section.

Bef ore we begin that, please state
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your nane and spell it for the record.

DR. HUDSON: My nanme is Randy Hudson,
RA-NDY HUDS ON.

MR QU RCS: And, Dr. Hudson, where do
you |ive?

DR. HUDSON: | live in GCsala, Georgia,

MR. QU RCS: And please give us a
summary of your educational background.

DR. HUDSON: | have a BS degree from
the University of Georgia, soil science. And |
have a nmasters degree from University of CGeorgia
in plant science. And | have a PhD in
entonol ogy. |'man inbred Bulldog.

MR QU RCS: Dr. Hudson, what is
ent onol ogy?

DR. HUDSON: The study of insects.

MR. QUI ROS: Thank you. Describe your

famly's history in the pecan business.

DR. HUDSON: | am a 4th generation
pecan farner. | live on the farmthat ny great
grandf at her found many years ago. | live
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approxi mately 200 yards fromthe honme that ny nom
and dad built and where | was born.

W all have been in the pecan
busi ness. The initial pecan tree planted by ny
great grandfather is still there. It was planted
by digging up wild seedlings, planting themin a
row which is across fromny honme today. And it
was initially planted to supply hog feed in the
wi nter when animal feed was short and hog coul d
feed on pecans. bviously at that tine pecans
were at a | ower |evel

| grew up in the pecan industry. |
went to the University of Georgia, started
planting ny first pecans, ny hone pecans, in
1981. Forned and organi zed Dutch Pecan Inc. also
in 1981 and vertically integrated the opportunity
to not only grow pecans, but also to process and
mar ket pecans.

|'ve since fornmed five other entities
where we grow and nar ket pecans. They are
growi ng operations. So |I've been in the pecan

business for all of ny life.
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MR, QU RCS: Dr. Hudson, you're a
grower. You're also | understand an accunul at or,
a sheller to some extent, a handler and a
mar ket er of pecans.

DR. HUDSON: Yes, that is true. W
grow about 2,000 acres of pecans and we handl e
between 10 mllion and 15 million pounds of
pecans annual ly which is our growing point. | am
not a sheller by definition. W only shell for
our gift pack which we do for sone custoners.

MR, QU RCS: So you shell less than
one mllion pounds.

DR. HUDSON: We shell less than a
mllion pounds.

MR, QU RCS: So you shelf pecans.

DR. HUDSON: Yes, we shelf pecans.
And we al so have a cleaning plan. So we do
cl eaning. W clean our own production as well as
cl ean sone nei ghbors.

MR QU RCS: Ckay. So a custom
cl eaner as wel|l.

DR. HUDSON: Yes.
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MR QUIROCS: Under the Exhibit 1 which
is the proposed federal marketing order for
pecans, you cannot be both a grower -- You cannot
be elected to the board as both a grower and a
sheller. | wanted to ask you. As you self
identify, do you self identify as a grower or a
handl er or both?

DR HUDSON: | ama grower. | was
born a grower and | will die a grower.

MR QU RCS: Al right. Dr. Hudson
under the guidelines of the small business
adm nistration | need to ask you a coupl e of
guestions. Do you consider yourself a grower
that grows nore than $750, 000 or nore of annual
sal es of pecans?

DR. HUDSON: Yes, | am

MR QU RCS: So you would be a | arge
gr ower .

DR. HUDSON:  Yes.

MR QU RCS: And simlarly, under the
gui delines of the Small| Busi ness Admi nistration,

a large handler is one that has nore than $7
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mllion or nore in annual sal es of pecans as a
handl er. Wuld you consider yourself a |arge
handl er or a snmall handl er?

DR. HUDSON: Yes, | am |I'ma |large
handl er .

MR, QUI RCS: Thank you, Dr. Hudson.
Pl ease descri be your experience in industry trade
or gani zat i ons.

DR. HUDSON: Ckay. |'ma nenber of
t he Sout heastern Pecan G owers Association. |'m
a nmenber and board nmenber of the CGeorgia Pecan
Board Association. | ama nmenber of the Texas
Pecan G ower Association and Western Pecan G ower
Associ ati on.

| am past president of the Georgia
Pecan Grower Association and |'m president el ect
of the U S. Pecan G owers Council.

MR. QU ROCS: Are you president el ect
or are you president?

DR. HUDSON: Ch, that's right. |'m
presi dent .

(Laughter)
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Doggone it. | becane president about
two weeks ago. Sorry.

MR. QU ROCS: And you succeeded Jay
d over.

DR. HUDSON: | succeeded Jay d over,
yes.

MR. QUI RCS: Thank you. How did you
beconme involved in the efforts to get a federa
mar keti ng order for pecans established?

DR. HUDSON: Well, 1've been active in
trying to organi ze for a nunber of years. In
fact, it becane very apparent to nme that our
organi zation was disjointed. And for us ever to
reach the levels that we've seen with other nuts
in other industries, our industry had to work
t oget her.

| nmade the m stake of agreeing to give
a paper at the Southeastern Pecan G owers
Associ ati on several years back now. | think it
was three or four years. And at that neeting,

t he di scussion had al ready been out in regards to

organi zing the industry. And | gave a paper on
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t he concepts of unification of both growers and
shellers to be working together. For our famly,
| had a real firmbelief that we needed a very
strong donestic shelling industry. And growers
woul d have to pay a very inportant role in that.

MR, QU RCS: And you are a board
menber of the American Pecan Board.

DR. HUDSON: Yes, | am

MR QU ROS: As part of your duties as
a nmenber of the Board in the Anerican Pecan
Board, did you participate in the drafting of the
proposed order?

DR. HUDSON: Yes, | did. | helped in
preparing the draft and I'd just like to say that
this came about after neeting for |ong hours of
di scussions not only with our |awers, but also
w th other nenbers on the board, but then
particularly in participating by going to any and
all grower neetings, creating a dial ogue and
trying to find out exactly what it would take to
pul | our industry together.

MR QU RCS: And did the Anerican
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Pecan Board vote to approve the proposed federal
mar keti ng order for pecans before it was
submtted to the Secretary of Agriculture?

DR. HUDSON: Yes, we did. It was a
unani nous vote.

MR QU RCS: In particular, did you
participate in the devel opnent of the definitions
i ncluded in the proposed order?

DR. HUDSON: Yes, | did. | discussed
each of these details quite extensively with our
attorneys as you will remenber that first
sessi on.

MR. QU ROS: Have you received and
revi ewed what is now the notice marked Exhibit 1
in these hearings?

DR. HUDSON: Yes, | have.

MR QU RCS: And to facilitate our
di scussion today, | amgoing to refer to Exhibit
1 specifically the portion containing the
proposed federal marketing order for pecans at
Section 986. 1-986. 42.

Dr. Hudson, I'll now ask you about
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specific definitions. Since the USDA has

i ntroduced the actual definitions into the record
| will not ask you to read each one. But 1']

refer to each by its nunber designation in
Exhibit 1 and ask you a few questions about each.
Feel free to coment. |Is that agreeable to you?

DR. HUDSON: Yes, it is.

MR QUIRCS: Dr. Hudson, Section
986.1, accunulator, is the word generally used in
t he pecan industry?

DR. HUDSON: Yes, it is.

MR QUIRCS: Is this the definition
consistent with the industry usage in your
experience?

DR. HUDSON: Yes, it is.

MR, QU RCS: Did you consider other
definitions?

DR. HUDSON: No, not really because
this is the termthat is generally used in the
i ndustry.

MR, QUIRCS: Under the definition,

woul d Hudson Pecan Conpany be an accunul at or?
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DR. HUDSON:  Yes.

MR. QU RCS: Thank you, Dr. Hudson.
Section 986.2, act, why did you use this
definition?

DR HUDSON: W use this definition
because it's used in other --

M5. CHI LUKURI:  Your Honor, if | nmay
interject. It was ny understanding that we woul d
have an opportunity to ask questions under each
definition.

JUDGE GUTHRIDGE: | think that's what
we were going to start doing.

MR QU ROS: Let's start now. Sure.
Whenever you want to, you can interrupt.

CROSS EXAM NATI ON

M5. CHI LUKURI: Thank you. Dr.
Hudson, can you tell us what an accumnul ator is?

DR HUDSON: An accunulator is a
person who accurul ates nuts. He nmay buy these
nuts fromhis neighbors as we often do in
everything froma nedicine back to severa

containers. O we may buy them from ot her
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accurmul ators. O we may buy them from growers
across the country as we have in the past if they
can't be purchased in this area of the country.

MS. SCHMAEDI CK: Melissa Schnmaedi ck,
USDA. Thank you, Dr. Hudson, for your testinony.

DR, HUDSON: Randy is fine.

M5. SCHMVAEDI CK:  On the topic of
accurmul ator, is that type of business entity
found here in the production area?

DR. HUDSON: | think |I heard your
guestion. There's a little vibration here. But
as | understand it, you're asking ne if there are
accunmul ators across the production area of the
United States. And that answer is yes.

M5. SCHMAEDI CK: So in all three
regi ons.

DR. HUDSON: There is nunerous
accunmul ators across the region. Not hundreds,
but I would say there are nunerous accumul ators.
Exact nunber |'m not sure.

M5. SCHMAEDI CK:  Now | see the

definition as it is published in Exhibit 1. But
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can you tell nme in layman's terns what exactly
does that accumul ator do? Wat purpose do they
serve?

DR. HUDSON: The accunul at or buys
pecans. | nean that's about as sinple as | can
put it. He goes anywhere and everywhere and
| ocat es pecans. And he conpiles those pecans,
puts those pecans together and may sort them by
grade and quality and then sells them and puts
theminto his chain of commerce.

M5. SCHVAEDI CK: Do you al
accunmul ators performthat detail and that
transaction?

DR. HUDSON: There are sone
accurmul ators that are extrenely specific and they
may have contractual relationships with just a
single sheller or with a single exporter. But
for the nost part, once you put together a |oad
of pecans and you have it in your possession then
it becones a matter of where the house price is
that you sell, whether donestically or

i nternationally.
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M5. SCHMAEDI CK:  So accunul at ors nay
pur chase product from growers.

DR. HUDSON:  Yes.

MS. SCHMVAEDI CK: Do they purchase
product from non growers?

DR. HUDSON:  Yes.

M5. SCHMAEDI CK:  Wbul d that be in the
context of the nedicine bags and totes of pecans?

DR. HUDSON: That's a possibility.

M5. SCHMAEDI CK:  And what do the
accunmul ators do with their pecans? Do they place
theminto the stream of comrerce or do they have
an alternate handler? Wat do they do?

DR. HUDSON: Well, if you get
extrenely conplicated and we will address this
| ater on in the definitions of asking what m ght
happen once the accunul ator receives these nuts.
| nmean at all levels in the chain of nmarketing
there are opportunities to add val ue obviously to
t hat product.

So | would say that the term

accurmul ator for the nost part would refer to that
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first principle organizer or conpiler of product,
of commodity. You would for the nost part be in
many cases particularly in east the first person
to receive pecans fromthe growers.

M5. SCHMAEDI CK:  Thank you. No
further questions at this tine.

MR QU RCS: Dr. Hudson --

JUDGE GUTHRI DGE: Any questions from
USDA?

M5. CHILUKURI: | just have one
guestion. Wuld an accunul ator be classified as
a handl er?

DR. HUDSON:  Yes.

M5. CHI LUKURI: Thank you.

DI RECT EXAM NATI ON ( Cont' d)

MR QUI RCS: Dr. Hudson, now turn your
attention to Section 986.2, act. Wy did you use
this definition?

DR HUDSON: W used this definition
because it is consistent and generic with other
mar ket orders. It is included to clearly

identify the legal authority under which the USDA
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can establish federal narketing orders.

MR, QU ROCS: Was there any controversy
with regard to this definition?

DR. HUDSON: Absol utely not.

MR, QU RCS: Any questions?

MR H LL: None.

MR. QU ROS: They have no questions.

JUDGE GUTHRIDGE: Is that all? Any
guestions from USDA?

M5. CHI LUKURI: No questions.

MR QU ROCS: Dr. Hudson, I'll now turn
your attention to Section 986.3, affiliation.

And, Dr. Hudson, we al so have that on the screen
behind you if it would help you read.

MR DAVIS. |It's three pages. | can't
get themall on there.

MR QUIRCS: So the affiliation
definition if you need to see it. |Is this term
generally used in the pecan industry?

DR. HUDSON: No, not really.

MR QU ROCS: Wy did the board need to

define this ternf
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DR. HUDSON: Affiliation is one of
those issues. Particularly where it's used is
concerned with voting procedures as in Section
986.46 and also referred to in Section 986. 31
related to proprietary capacity.

MR, QU RCS: Did you consider other
alternatives to this definition?

DR. HUDSON: Yes, |I'lIl be honest with
you. We did. W considered this. There was
consi derabl e anbunt of debate and we coul d have
had each subsidiary vote. But we felt that it
was fair to have all affiliated organizations
have only one vote.

And this cones to denpcracy issues
here. There are sone |large growers |ike nyself
who have several corporations. They have LGCs,
| oose-tail corporations or other entities for
their various farnms or handling elenents of their
overal | busi ness.

We did not think it would be fair to
smal | and m d-sized growers or shellers to | et

each part of a |arge organi zati on have a vote.
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They shoul d be considered and it was our position
that they should be considered that it would be
one entity for voting purposes to allow that.

In Georgia | personally know of one
grower who has 40 entities and | hold an
ownership of five different entities. | do not
feel Iike and we do not feel like that | should
be given five votes and he shoul d be given 40.
Each entity should be one vote.

MR. QU RCS: Thank you, Dr. Hudson.
No ot her comments fromus. W'IlI|l reserve any
guestions after we hear of any other questions
fromthe USDA.

JUDGE GUTHRI DGE: Does the USDA have
any questions?

(No verbal response)

Ckay.

MR QU RCS: Al right. Dr. Hudson
"1l now turn your attention to Section 986. 4,
blowout. |Is this termgenerally used in the
pecan i ndustry?

DR. HUDSON: Yes, it is.
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MR QUIRCS: Is this definition
consistent with the usage of this termin your
experience?

DR. HUDSON: Yes, it is.

MR QU RCS: Wiy did the board define
this ternf

DR HUDSON: W defined this term
principally because it's used in the definitions
of substandard pecans and al so in assessnents.
In Section 986.28, paragraph 3 and Secti on
986. 61.

MR, QUIRCS: Your Honor, we have no
further questions with regard to this definition

JUDGE GUTHRI DGE: Does Agriculture
have any questions?

CROSS EXAM NATI ON ( Cont ' d)

M5. CHI LUKURI: Dr. Hudson, can you
tell us what a bl owout is?

DR. HUDSON: Well, it's what it is.
It's a blowout. And nost of the nuts when they
go through the sizing and cl eaning process w |

go across an aspirator. And what happens here is
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if you have light nuts in the sanples, this large
vacuumis pulled on these nuts and these lighter
nuts are really literally pulled off.

A high quality desirable pecan woul d
break 50 to 52 percent neat. A bl owout m ght
very well break 18 to 20 percent edible neat.

And they also hurt your grade involved in
handling. And we pull these nuts off, put them
over to the side and they have val ue.

MR QU ROCS: Your Honor, | want to
guesti on whether we go on like this. The
Anerican Pecan Board has defined its federal
mar keting order and it has sent it to the
Secretary. That's been acceptabl e and publi shed.
It is already an exhibit.

And if we have definitions and then
ask Dr. Hudson to redefine what's in the plain
meani ng al ready been filed as part of Exhibit 1
it will take a long tinme. But nore than that, we
don't want a re-definition of this. W don't
want plain terns.

W' ve stated with specificity what
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each one of these definitions neans and | know
they're odd definitions. They' re sonetines
definitions that are unique to this industry.

But they have been defined. They are an exhibit.

And | don't want us to get into
controversy later that sonething that Dr. Hudson
said and trying to clarify what a definition
nmeant. We'll have plenty questions regarding
that. |It's his attenpt to redefine how these
definitions shoul d be defined.

JUDGE GUTHRI DGE:  Well, M. Qiros --

MR. DAVIS: Your Honor, if you could
one second.

(O f record discussion)

MR QU ROCS: And so |I'mobjecting to
the form of the question.

JUDGE GUTHRIDGE: M. Qiros, you
called Dr. Hudson as a witness. And because as
under st ood our procedural conversation earlier
you t hought that there should be testinony about
how t hese definitions canme about.

You seemto be switching to a 180 that
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the -- let ne finish -- definitions as they stand
are sufficient. They are the record. They are
what they are and that there need to be any
guestioning of Dr. Hudson on these definitions.
So if you have no questions about the definitions
t hensel ves, would USDA want to -- | don't know
what the USDA has an interest in asking about any
particul ar definitions or feels the need to do
that. But he was called as your wtness.

MR, QUIRCS: Yes, Your Honor. And |
agree to that. W wish this to go on and there
coul d be questions with regard to those. But we
don't want Dr. Hudson to be asked as a formof a
guestion to redefine what the definition of
bl owouts is. He and his board -- He does not
have the authority to do that.

The board has defined and has voted on
t hese definitions and then on the entire proposed
federal marketing order. He can interrupt what
he nmeans by that or what the industry neans by
that. But | don't want us to be on every

definition asking himto redefine what a bl owout
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is. The blowuts are defined.

| think the formof the question if
t he USDA wants to ask what does that nean that's
different. And that's what |'m objecting to.

JUDGE GUTHRIDGE: You're objecting to
t hem aski ng what he nmeans by --

MR, QU RCS: No, just the opposite.
| "' mencouraging themto ask hi mwhat he neans by
the definition. |'mnot wanting himto be asked
to redefine it. Then | think we've created a
record that's different fromExhibit 1, the
proposed federal marketing order which has been
voted on by the board and been published in the
notice. And that's the formof the question that
| object to.

JUDGE GUTHRIDGE: |'mthen sort of at
a loss as to why you called himin the first
place. |f the proposal as submtted was intended
to stand on its own and if | assunme any probl ens
t hat anybody el se has with the definitions would
be articulated in sonme sort of filing to the

Secretary or in the coments.
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| would assune that the Proponents
woul d have an opportunity at that point to
respond to objection of the definitions. But |I'm
just not sure why he's here other than to answer
guestions as the Departnent has.

MR, QU ROS: Again, Judge, perhaps |
was unclear about this. W have Dr. Hudson read
every definition into the record. | don't think
that's necessary since Exhibit 1 has already been
adm tted as evi dence.

JUDGE GUTHRIDGE: | don't think so
ei t her.

MR QU RCS: Dr. Hudson --

JUDGE GUTHRI DGE: We al ready assune
that the USDA doesn't just want to listen to him
Dr. Hudson, read each definition

MR HILL: That would be correct.

JUDGE GUTHRI DGE:  Ckay.

MR. QU ROCS: Dr. Hudson has already
testified that there was a unani nous vote by the
American Pecan Board with regard to the proposed

federal marketing order for pecans including
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t hese definitions. So the American Pecan Board
has proposed these definitions.

A question asking himabout the
definitions or about what they mean i s sonething
different than asking himto redefine what they
nmean. And that's what | object to. O else |
woul d need himto read in every one of these and
say, "I believe that blowouts are" and then read
the definition. This is what the American Pecan
Board believes blowuts are. |If they want to ask
guestions about that, that's different from
sayi ng "Pl ease define what bl owouts are.”™ Then
you' ve got conpeting definitions unless he uses
t he exact sane words.

JUDGE GQUTHRI DGE: | guess what we're
going to have to do is if you're going to
continue aski ng questions and aski ng about the
definitions and then the USDA follows up with
their questions |I'd have to take the objection at
that tine. | don't think I can nmake a bl anket
ruling that this is what kind of question USDA

has to ask of Dr. Hudson.
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But again it goes back to is his
testi nony necessary at this point in this hearing
since the definitions are already in, the
proposal is already in, and that's the
subm ssion. And as far as you know, neither the
USDA nor anyone el se has any objection to those

definitions.

MR. QU RCS: Your Honor, we'll be glad

to object on a case by case basis, on a
definition by definition basis, if Dr. Hudson is
asked -- and we will object -- to redefine any of
these definitions. |If he is asked questions
about the definition or about its neaning, we
think that's appropriate in this context.

JUDGE GUTHRI DGE: And as | say, |
think that's what we'll have to do is go question
by question if he's going to be continuing to
testify.

MR. QU RCS: Then we object to the
USDA's | ast question with regard to asking Dr.
Hudson to define bl owouts.

JUDGE GUTHRI DGE: Actually, | found
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hi s answer kind of hel pful. He described as |
recall his testinony the process of how these
| i ght er-wei ght pecans are vacuuned out of the
flow | guess of the pecans goi ng by.

(O f record discussion)

And | don't think he was redefining
what a blowout is. He was nore telling us how
t hey got them out of the production.

MR. DAVIS: Your Honor, we're co-
counsel. If | may junp in.

JUDGE GUTHRI DGE: Are you breaki ng
this in?

MR DAVIS. No, | agree with him And
again, we don't want to be pedantic or overly
| egalistic about this. Representing Dr. Hudson
because he hel ped devel op these, he al so knows
the process. W were led to believe and we were
told in our preparation that it's very hel pful
for the record to understand that these things
were not just ran down. It was thoughtful. They
considered alternatives. You're going to hear a

| ot about different alternatives.
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But once the definition is set, it is
the definition. So truly you have noticed we
have not sai d anythi ng about any of the other
guestions. But it's only when you say "Wat is a
bl owout?" In this record, the definition of a
bl owout shoul d be "Bl owout neans |ightweight or
undevel oped in shell pecan nuts that are
considered of lesser quality in market val ue."

If a question were raised "Wiy are
t hey of | ower market value" that would be a
perfectly legitimate question. |f he was asked,
"How exactly are those separated,” that woul d be
perfectly legitinmte question.

But you understand our concern is that
i f you asked a witness every one of these
definitions "Wat does that nean,” | woul d hope
we could take a break and we will instruct the
witness to read it into the record because that's
the definition that the American Pecan Board
voted on unaninously to say "If we're going to
operate, that's the definition."

JUDGE GUTHRI DGE: Let ne ask this.
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M ght a faster way or a nore efficient way to do
i s anyway since Dr. Hudson is here to explain and
| assume he's here -- | gather the USDA told you
t hat you shoul d have sonebody to explain this.

MR, DAVIS. W've got to say sonething
about every elenent of the FMO and we wl|.

JUDGE GUTHRI DGE: Maybe a nore
efficient way to handle this though woul d be
there are sone definitions for which USDA has no
probl em and so maybe shifting to USDA -- and |'m
thinking out loud and this is a problem| have.
| tried to anticipate this as nuch as | could in
these hearings. But this is one that | had not
anti ci pat ed.

Whet her USDA shoul d bring up any
guestions on any of the specific definitions for
which it m ght have a problemor m ght need sone
nore foundation in its view as the decision maker
on this. So rather than have Dr. Hudson go
t hrough each definition, they could ask about
speci fic ones. Because as you say, they are

already in the record. If they don't have any
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guestions, if nobody in the audi ence has any
guestions about a particular definition, why talk
about it at all at this point?

MR. DAVIS: 1'Ill be interested to hear
Ms. Chilukuri's response to that.

JUDGE GUTHRIDGE: O M. Hills'
response.

MR QUIRCS: W understood we had the
burden to prove every el enent of the federal
mar keti ng order for pecans, including all of the
definitions. So we felt |ike we needed to -- The
entire thing has been entered into the record,
Your Honor. And taking that logic to its
furthest extent, we could say nothing about it
and have no witnesses and say "If there are any
obj ections we'll answer."

So we had understood that under the
|l aw that it was our burden to establish every
one. W're glad to have questions. |[If our
Wi tness has to redefine these, we are going to
instruct himto read the definition and that wl|

be the extent of his testinony. |If they ask him
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any questions about those definitions and how it
relates to the industry, we are willing to have
our wi tness answer those questions.

JUDGE GUTHRI DGE: At this point he has
expl ai ned how the definitions were formnulated.
That's now on the record. That goes beyond j ust
t he specific proposal itself.

But let nme hear from USDA on this.

MS. CH LUKURI: Your Honor, on this
initial matter, | was intended to ask Dr. Hudson
or anyone else to read the definitions which I
understand what the definitions are both for our
pur pose as deci sion nmakers, but also so that it's
public information.

Qovi ously, these have been adm tted
into the record. M questions are for the
audi ence and ot her stakeholders to be able to
hear sonme of these. | think our intent is also
to go in-depth on certain definitions. But we're
early in the process. So obviously we need a
basis for what sone of those definitions are.

As part of the proceeding they were
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tal ked about in ternms of general use. But we'd
i ke to know what those ternms nmean. So | was
trying to address that issue. And that was ny

i ntent in asking what does sonething nmean and for
i nstance to ask for that it is clear.

JUDGE GUTHRI DGE: Are there other
definitions of specific terns that you know you
do want to ask questions and others that you know
you don't have any questions?

M5. CHILUKURI: Again, it depends on
what Dr. Hudson testifies to with regard to the
definitions that we will focus time on.

JUDGE GQUTHRI DGE: Do you know what
those are at this point?

M5. CHI LUKURI: Some we do know and
others we'll have to hear testinony.

JUDGE GUTHRI DGE: Let nme ask this and
maybe | guess since nost of the marketing orders
are old, aren't they? O were any of you
i nvolved in any of the devel opnent of any
speci fic marketing orders? M. Schmaedi ck, you

were. |Is this sort of testinony about each
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specific definition normally required in this
ki nd of process?

M5. SCHMAEDI CK:  Thank you, Your
Honor. | would like to clarify that in ny past
experience wth this, the Proponent group has
entered into evidence for exanple an exhibit that
has the proposed | anguage. And instead of
readi ng that |anguage verbatim they have offered
testinmony in support of that |anguage. But that
testi nony al ways i ncludes an explanation in
| ayman's terns of what the neaning is, what the
intent is, what the purpose is.

And it is very inportant to capture
that information on record because this record if
this programis inplenmented serves as the basis
for understanding the intent of every single
section. So if we sinply take the proposal on
its face value and say, "Ckay. This is approved
by the Anerican Pecan Board and because it was a
unani nous approval, we're not going to assess it.
W're just going to accept it at face value."

And | understand the frustration and
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| certainly don't want to be advocating reading
it verbatimlong sections. But | do think that
with the benefit of futures yet to cone and the
benefit of those at USDA who need to be able to

| ook at the record and understand what the intent
is of the captures of this proposal, we need to
have a statenent of what the neaning is that is
parallel to the definition.

Secondly, we are not -- Introducing a
new definition into the record is sinply not a
result of an answer to a question. |If the
Proponent group were to enter in the new
definition, they would have to go through a
process of crafting that |anguage and subm tting
it as an exhibit.

W are sinply taking testinony to what
was submtted as this proposal and whether or not
this proposal is justified.

JUDGE GUTHRIDGE: And | think that's
part of your nmeaning. |If an existing board were
to take the ternms in the regulations and to

redefine it, they would have to go through the
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sanme kind of process of justifying why they're
changing it, why the new definition is better
than the old definition or nore justified than
the old definition.

M5. SCHMAEDI CK:  Correct. It would
not be --

JUDGE GUTHRIDGE: This is the sane
ki nd of foundation that you're trying to build by
your questi ons.

M5. SCHMAEDI CK:  Correct. It would
not be a capricious act of saying "Ch well, he
used this word instead of that word."

JUDGE GUTHRI DGE: But not he. The
Anerican Pecan Board did.

MS. SCHMVAEDI CK: Right.

JUDGE GUTHRIDGE: He's here as well as
t he American Pecan Board.

M5. SCHVAEDI CK:  Correct. So to
reiterate, it would be helpful in just very
general ternms of this termneans X. It's
i mportant because of that. And certainly that

will be received as information supporting the
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definitions that are published in the Federal
Regi ster exhibit.

JUDGE GUTHRI DGE: Wuld | correctly
understood from what you're saying, M.
Schmaedi ck, that if they were an NP definition
that that issue why the board chose one that's in
here rather than the NP definition should be part
of the record?

MS. SCHMAEDI CK:  Yes.

JUDGE GUTHRI DGE: The devel opnent of
t hi s conponent ?

M5. SCHMAEDI CK:  Yes, absol utely.

MR QUI RCS: Your Honor, we're in
vi ol ent agreenment with that. But | don't want a
paral l el definition. Dr. Hudson can be asked any
guesti ons about what a definition neans or what
we were thinking at the tinme. | just don't want
to create a record that has a parallel definition
for which the Anerican Pecan Board hasn't voted
on.

When those questions cone, |'Il be

glad to ask hi mwhat the definition should be.
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But we absolutely expected that. W' ve prepared
guestions for Dr. Hudson to in fact draw out the
meani ng and whet her these are industry standard
meani ngs. And we invite the audi ence and the
USDA to ask questions about that. But | can't
have a redefinition of those w thout objecting to
the formof the question and asking Dr. Hudson
which I'mgoing to do as soon as we go back on
this issue to define bl owouts.

Again, | don't mnd tal ki ng about how
they're used in the industry and ot herw se. But
i f sonebody asks for a redefinition, we will have
to cone back to the one that was voted on.

JUDGE GUTHRIDGE: Well, | think it's
fair if there's a conpeting definition out there.
| think it's fair that we have that in the record
and the Anmerican Pecan Board's reason for
choosing definition A over definition B.

MR, QU ROS: Exactly, Your Honor.

MR HILL: | just want to nake clear
of the record when we say what does this nean.

We're not |ooking for a new definitional
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| anguage. We're just sinply asking for an
under st andi ng of what your definition is.

MR QUIRCS: That's what a definition
is. \Wen you say what does it nean, if |I know a
way to do that and say "How is it used?" But if
you're asking that, I will be on alert to |look to
protect the integrity of what has been voted on
by the Anmerican Pecan Board as their definition.
So I'mjust forewarning.

JUDGE GUTHRI DGE: Thank you. Are we
finished with bl owout?

MR QUI RCS: No, Your Honor. |'ve got
one ot her questi on.

DI RECT EXAM NATI ON ( Cont' d)

MR QUIRCS: Dr. Hudson, does bl owouts
mean | i ghtwei ght or underdevel oped in shell pecan
nuts that are considered of |esser quality and
mar ket val ue?

DR. HUDSON:  Yes.

MR. QU RCS: Thank you, Dr. Hudson.
Section 986 --

JUDGE GUTHRI DGE: Are there any
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guestions fromthe USDA?

MS. CHI LUKURI:  No.

JUDGE GUTHRI DGE: Ckay. Proceed.

MR. QUI ROS: Thank you. Dr. Hudson
Section 986.5, to certify. 1Is this term
generally used in the industry?

DR. HUDSON: No, it's not. Not before
now.

MR QU ROCS: Wy did you create this
definition?

DR HUDSON: The definition was
created because the industry has not had uniform
i nspections. The federal narketing order wll
permt uniform standards for inspections that
will help the industry as referred in Section
986. 69.

MR QU ROCS: Explain to us how this
will help the industry.

DR. HUDSON: Well, it will help the
i ndustry by increasing consuner confidence and
safety and quality of product and woul d and

shoul d i ncrease sales by confirmng the
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assessnent paynents and al so ensuring that
everyone invol ved pays their fair share.

MR QUROCS: Howwll it help
consuners?

DR. HUDSON: By havi ng nore consi stent
gual ity product and ensuring conpliance.

MR QUROS: So in the way that you're
using it in this definitionit's both to certify
as to handling standards and to certify as to
recei pts of assessnments. |Is that correct?

DR. HUDSON: Yes, that's correct.

MR QU ROS: And is this termused in
ot her federal marketing orders as defined here?

DR. HUDSON: Yes, it is.

MR, QU ROS: Any discussion or
controversy at neetings with growers or shellers?

DR. HUDSON: No, there wasn't.

JUDGE GQUTHRI DGE: Does USDA have any
guestions?

CROSS EXAM NATI ON ( Cont ' d)
MS. SCHMAEDI CK: Melissa Schnaedi ck,

USDA. Dr. Hudson, the termto certify, if |
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under stood your statement correctly, this term
woul d become relevant in the event that there are
handl i ng preadm ssions in effect. 1Is that
correct?

DR, HUDSON:  Yes.

M5. SCHVAEDI CK: And who in your
opi nion would do the certifying?

DR. HUDSON: In my opinion, it would
probably be the Federal/State | nspection Service.
But here again, | cannot answer that
definitively.

M5. SCHMVAEDI CK:  So |'m | ooking at the
definition as it is published in Exhibit 1. And
it says "To certify means the issuance of a
certification and inspection.” So at this point
you're not sure who would do that inspection or
who woul d i ssue the certification?

DR. HUDSON: At this point, | amnot.
But |'m sure soneone is.

JUDGE GUTHRI DGE: Let ne ask about
this point. It says "certification by the

i nspection service." And | see in Section 986.24
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there is a definition of the inspection service
as neans the "Federal /State | nspection Service or
any ot her inspection service authorized by the
Secretary.”

DR. HUDSON: Yes, | think that's a
good definition.

MS. SCHVAEDI CK:  |'m sorry. Just one
clarification. Wat would be the answer to that
guesti on?

DR. HUDSON: | would only add the
current inspection that goes on in the State of
Ceorgia is made by the Federal /State | nspection
Servi ce.

M5. SCHMVAEDI CK:  Thank you. And that
is used in conpliance. |Is that correct?

DR. HUDSON: Quite frankly, there is
no required inspection of pecans that are going
into trade. Most of the inspection is done on a
vol unt eer basi s.

M5. SCHMVAEDI CK:  Ckay. Thank you. No
further questions.

DI RECT EXAM NATI ON ( Cont' d)

Neal R. Gross and Co., Inc.

337

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

MR, QU RCS: Dr. Hudson, just to
clarify, in the definition of the certified where
it says "of pecans by the inspection service" you
meant i nspection services defined in Section
986. 24, did you not?

DR. HUDSON: Yes, | did.

MR. QU ROS: Thank you. Dr. Hudson
Section, Section 986.6, confidential data or
i nformati on, why do you have this definition?

DR. HUDSON: Confidentiality, in this
di scussi on both the growers and the handl ers,
there was an expressed concern that personal
busi ness i nformation would be or could be
di scl osed. W added this definition and then
forwarded it to the federal marketing order as
Section 986.81 to assure all of the concerns that
their individual data woul d be protected and that
they would only be disclosed in a collective or
as an accunul ated data pool.

MR, QU RCS: No further questions on
this definition at this tine.

JUDGE GUTHRI DGE:  USDA?
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CROSS EXAM NATI ON ( Cont ' d)

M5. CHI LUKURI: Dr. Hudson, can you
gi ve sonme exanpl es of what confidential data or
informati on would entail ?

DR. HUDSON: Certainly. Data in
regards to -- and I'I|l use ny own personal case -
- would be ny personal inventory, in other words,
how much inventory | have which | think I would
t ake good care of how many pounds | may or may
not have of cold storage. Collectively though, |
certainly want to know how nany everyone el se has
if | can get that information.

So | think that kind of information.
Certainly custoners that mght be a party to
this. So there has to be confidentiality here.

JUDGE GUTHRI DGE: Anyt hing el se?

(No verbal response)

REDI RECT EXAM NATI ON

MR QU RCS: Dr. Hudson, I'd like a
foll owup question. |'mshowi ng you on the
screen Section 986.81 of Exhibit 1, confidenti al

i nformation. Wuld you take a nonent just to
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addresses the issue that is further addressed in
986.81. |Is that true?

DR. HUDSON:  Yes.

MR QU ROCS: And the idea you
menti oned about you wouldn't want others to know
about perhaps your -- you used as an exanple --
your carry in or frozen inventory. But to the
extent that that was kept, that information was
kept confidential by the enpl oyees of the council
and was only disclosed to no person except for
the Secretary, would that seemlike an
appropri ate bal ance between your confidentiality
and the need of the Anerican Pecan Council to
have accurate data and information?

DR. HUDSON: Yes, | do. It's
absol utely necessary.

MR, QUI RCS: Thank you. No further
guestions on this definition.

JUDGE GUTHRI DGE: Anyt hing el se,
Agricul ture?

RECROSS EXAM NATI ON
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MS. SCHMAEDI CK: Melissa Schnaedi ck,
USDA. Just a quick question. Dr. Hudson, are you
aware of any other w tnesses that will be
testifying to Section 986. 817

DR. HUDSON: No, | am not.

M5S. SCHMAEDI CK:  Thank you.

DI RECT EXAM NATI ON ( Cont' d)

MR QU ROCS: Dr. Hudson, 1'd like to
draw your attention to Section 986.7, container.
Is this termgenerally used in the industry?

DR. HUDSON: Yes, it is.

MR QUIRCS: Is this definition
consistent with the way the termis generally
used in your experience?

DR. HUDSON: Yes, it is.

MR, QU RCS: Wiy do you need this
definition?

DR HUDSON: W need this definition
because it's used in various places in the
mar keti ng order draft.

MR. QUI RCS: Thank you. No further

guestions at this tine on this definition.
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JUDGE GUTHRI DGE: Any questions from
Agricul ture?

CROSS EXAM NATI ON ( Cont ' d)

MS. VARELA: Jennie Varela, USDA. Dr.
Hudson, in putting together this definition, were
there any ot her types or descriptors of
contai ners that the board considered that m ght
need to be added to the definition? O was this
a conpilation of earlier ideas?

DR. HUDSON: What |I'msaying is there
were others considered, but it was a decision of
the board that this |ist nust appropriately
described containers as it relates to the pecan
i ndustry.

M5. VARELA: I n your opinion, does
this capture all of the possibilities of the
types of receptacles that are used in the
i ndustry right now?

DR. HUDSON: Yes, to the best of ny
ability it does.

M5. VARELA: And do you think it gives

you enough flexibility for the future that if
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sonme new products are devel oped that it wll
still be included under this definition?

DR HUDSON: | think that that
adequately covers nost any issue in regards to
cont ai ners, yes.

M5. VARELA: Thank you.

CROSS EXAM NATI ON ( Cont ' d)

MS. SCHMAEDI CK: Melissa Schnaedi ck,
USDA> Dr. Hudson, you stated that container as
currently used is the termcurrently used in the
i ndustry, correct?

DR. HUDSON:  Yes.

M5. SCHVAEDI CK: How is it currently
used?

DR. HUDSON: Well, quite frankly, in
a very broad sense, if you talk to ne as an
exporter and tal k about containers, we're talking
about 44,000 pounds or 20 mix of tons going to a
C gramcontainer. But on a nore specific basis,
| al so have a shelling conpany and we sell 12
ounce bags. For that nmatter, we sell two ounce

bags.
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And in regards to trying to confine a
catchall termthat coul d describe how pecans
packaged, sold, transported, container was the
best selection that we could cone up wth.

M5. SCHMAEDI CK:  So, in your opinion
is the inclusion of the words "including you tell
(phonetic) packaging”, is that to capture the
mar ket i ng use of container versus a shi pnent use
of container?

DR. HUDSON: | would say it would be
inclusive of that. | nmean because as an exanpl e
a container or a palette of 12 ounce bags woul d
be a container or probably 30 or 60 12 ounce bags
wrapped in a box which very well could be also a
contai ner used in a prescriptive node conposed of
42 cases which in ternms could be a container put
into a 44 foot container and then shipped to
China. So the best catchall word to define
pecans that are put to exist and be marketed
woul d be the container.

M5. SCHMAEDI CK:  Thank you. No

further questions.
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JUDGE GQUTHRI DGE: M. Quiros.
DI RECT EXAM NATI ON ( Cont' d)

MR QUIRCS: Dr. Hudson, Section 986.8
and again there's a reference in 986.45 council,
M. Adans is going to testify in nore detai
about the creation and the operation of the
Anerican Pecan Council under Section 986.45. But
in general terns, did you participate in the
process of defining the council and its duties as
set forth in the federal marketing order?

DR. HUDSON: Yes, | did.

MR, QU RCS: Do you agree with the
definition and structure of the council?

DR. HUDSON: Yes, | do.

MR. QUI ROCS: Again, in general, what
did you want to acconplish in the creation of the
counci | ?

DR. HUDSON: If we had to put it into
one word, it would be diversity. As | nentioned,
we wanted this to be industry wide. W wanted it
to be conposed of growers and shellers both big

and small. We wanted geographic diversity. And
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we wanted it to be national in scope to include
t he pecan grow ng industry.

MR QU RCS: Wiy are there nore
growers than shellers on the council?

DR. HUDSON: Well, because quite
frankly there are nore growers across the
produci ng regions than there are shellers. And
in past history, marketing orders have been
predom nantly conposed of nminly growers.

MR, QU RCS: Thank you. Did the board
consi der other alternatives?

DR. HUDSON: Yes, they did.

JUDGE GUTHRI DGE: Are you conpari ng
other alternatives to the termcouncil as defined
in 986.8 or others as in 986.45 which you seemto
have segued i nto?

MR. QUI RCS: Thank you, Judge, for
asking for that clarification. D d the board
consider other alternatives in the structure of
t he council ?

DR. HUDSON: Yes, we did. This was

debated at consi derable | ength at nunerous

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

neetings. But we thought that this was the best
structure.

MR. QU ROCS: Explain that please.

DR. HUDSON: Well, first under the
Act, quite honestly we were not required to put
any shellers on the council. But again, as |
menti oned, the board wanted wi de industry i nput
and we certainly wanted the shellers or
processors to be represented.

But since there are far nore growers
t han shellers, we thought that the growers shoul d
have nmore nenbers. To be fair to the shell ers,
however, the board did in fact create a super
majority position which nust include both growers
and shell ers node to pass any significant
deci si on.

And | refer to Section 986.55
paragraph (c). |In other words, although the
shel l ers have fewer votes nothing of significance
in regards can be done wi thout a buy-in by both
the growers and the shellers.

MR QUIRCS: Dr. Hudson, take a | ook
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at Section 986.45(b)(1)-(2) for a nonent.
986.45(b)(1)-(2). It starts off with "In each

region. .. Do you see that? Just take a nonent
for that.

(O f record discussion)

DR. HUDSON:  Yes.

MR. QU RCS: Dr. Hudson, please tel
us why we use these particular size cutoffs with
regard to Seat 1 and 2 and then in regard to Seat
3 in Section 986.45(b)(1).

DR. HUDSON: Well, here again, in one
word it's diversity, to ensure diversity.

MR QU RCS: You wanted both snmall and
| arge growers to have a seat at the table within
each regi onal grower seats.

DR. HUDSON: Yes, we did.

MR. QUI RCS: Thank you. Take a | ook
at Subsection (2) of that section 986.45(b)(2).
Take a | ook at those size cutoffs for a nonent
and tell me why those you thought were
appropri ate.

DR, HUDSON: O ?
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MR QUIROCS: Yes, in Section 986.45 of
Exhibit 1, Subsection (b)Subsection (2), sheller
seats.

DR. HUDSON: Sheller seats, yes.

MR. QU RCS: "And each region shal
have sheller seat one allocated to a sheller who
handl es nore than 12.5 mllion pounds of in shell
pecan and a sheller seat two allocated to a
shel l er who handles |l ess or equal to 12.5 mllion
pounds. "

DR. HUDSON: Here again we wanted to
make sure that both the |arge side of the sheller
i ndustry was represented as well as the smaller
shel l ers.

MR QU RCS: |In each region?

DR. HUDSON: I n each region

MR, QU ROCS: Wiy no specific seat for
accurmul ator in the region?

DR. HUDSON: Well, that is because
there really is no pure accumnul ator and al nost
all or either a grower or sheller or both |ike

nyself. M conpany is really a good exanple and
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al t hough we do accumul ate fromothers it would be
best -- And a few others as well are generally
nature in scope. Many of them are purchased from
all across the country. W did not feel it

necessary to assign an accurulator to a specific

regi on.

MR, QU RCS: And you were aware that
M ke Adanms will also review this section 986. 45
on the council in the Dallas hearings.

DR. HUDSON:  Yes.

MR. QU RCS: Thank you. No further
guestions on this definition at this tinme, Your
Honor .

JUDGE GUTHRI DGE:  Depart nent of
Agricul ture.

CROSS EXAM NATI ON ( Cont ' d)

MS. SCHMAEDI CK: Melissa Schnaedi ck,
USDA. Dr. Hudson, in your testinony, you
testified to both the termcouncil and then you
al so gave us sone statenents on Section 986. 45
whi ch is American Pecan Council. 1'd like to ask

you some questions on both these sections. |Is
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t hat okay with you?

DR. HUDSON: If it's okay with ny
attorneys.

(Laughter)

MR, QU ROCS: Yes, it's okay.

M5. SCHMAEDI CK:  So you stated that
you are a part of the Anmerican Pecan Board.

DR. HUDSON:  Yes.

M5. SCHVAEDI CK: And you were invol ved
in the discussions that resulted in the adopting
of the | anguage of 986.45 which is Anerican Pecan
Counci | .

DR. HUDSON:  Yes.

M5. SCHMVAEDI CK:  Can you tell ne about
sone of the other alternatives that were
consi dered in those di scussions?

DR. HUDSON: Yes, | can. CQbviously,
there were different nunbers all around | think
and initially we considered a very |arge nunber.
And quite frankly there were those in the
i ndustry that felt |ike that that would be

cunber sone and i noperable. W had those who
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wanted a very small board of less than 10. And
guite honestly that was too snall.

So we were trying to | ook for a nunber
that woul d be representative of the industry,
that woul d be diverse represented by both growers
and shellers, but then beyond that also allowthe
menbership to nake sure we satisfy diversity at
other levels. So after considerable -- This was
debated quite extensively at several of our
nmeeti ngs and post neetings, the 17 nunber that we
came up with we felt like fairly represented the
i ndustry as a whol e.

And | would say this, too. In that
vote when it was finally decided, our board voted
unani nously and on that board were growers and
shellers. And both growers and shellers voted
unani nously to accept the nunmber that we put
forward in our order.

M5. SCHMVAEDI CK:  And during those
di scussi ons that you had, was feedback from
i ndustry taken into consideration? For exanple,

you nentioned that you have travel ed to other
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nmeetings and met with individuals in the
i ndustry. Did this discussion process then foll ow
t hat feedback?

DR. HUDSON: Yes, it certainly did at
all levels, individually with growers for
different reasons, as well as growers in genera
whi ch endorse this round.

MS. SCHMVAEDI CK:  Thank you. | wanted
to ask you about the, let's see, 986.45
paragraph(a). |'msorry. Excuse ne. Paragraph
(b)(1) grower seats. In this proposed section,
there are two seats, grower seat one, grower seat
t wo.

And there is a threshold that is
descri bed bet ween seat one and seat two, all
related to record. And seat one and seat two are
all ocated to growers whose acres are equal to or
exceeds 176 pecan acres and then goes on to seat
three as allocated to a farmer whose acreage does
not exceed 175 pecan acres. Can you talk to us
about the discussion you had revol ving around

seats one and two and their association with 176
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pecan acres versus seat three and their 175 pecan
acre section?

DR. HUDSON: Yes. Here again, this
par agraph was put in here to ensure a broad base,
di verse support of the growers in that we didn't
want the board to be nade up of a bunch of very
| arge, old white nen |ike nyself with severa
t housand acres of pecans.

So the idea here is that allowing a
grower who has 175 acres or |less ensures that we
have a small to noderate what we consi der grower
on the board. Above 175, there is criteria such
that one is based on total acres produced or
guantity of nuts produced, what is the total
production produced. And the vote would be
wei ghted toward t he producti on.

And then the other would be voted just
at large. So the opportunity cones in to have a
very large grower and then maybe a noderately
si zed popul ar grower who is in the popul ar vote,
but does not win the weigh-in vote. So that

gi ves you an opportunity for having a diverse
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group of menbers not just from one region, but
fromthe three different regions across the
country.

M5. SCHMAEDI CK:  Thank you. | want to
ask you about the rel ati onshi ps between your
definition of comercial grower. | believe you
said commercial viable is set at 30 acres. |Is
t hat correct?

DR. HUDSON: Yes or 50,000 pounds.

M5. SCHMAEDI CK:  And so then you have
this 175 pecan acres denarcating --

DR. HUDSON: Ri ght.

M5. SCHMVAEDI CK:  -- large or small.
Can you tal k how t hose nunbers wor ked agai n?

DR. HUDSON: Well, obviously, the 30
acres or 50,000 pounds would be on the very
bottomof the small. And | think if you were to
| ook at our industry as a whole, you would see
that by sheer nunbers a majority of the growers
woul d come somewhere between 175 and probably 550
pounds. That's not a sizeable resource there.

That's just mny opinion.
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And so in |l ooking at a nunber that we
felt 1ike would enconpass not only sufficient
nunber of acreage but al so sufficient nunber of
growers it just worked out where 175 acre pl ateau
seened to be the best. Here again this was a
di scussion that we had in trying to ensure that
we had grower diversity. W wanted the smal
growers to be invol ved.

M5. SCHMAEDI CK:  Thank you. And so in
the industry in ternms of the industry's
description of itself, would 175 acres be --

Wel |, what |'m wondering about is you have the
Smal | Business Admi nistration definition that
identifies small businesses and you know by
default | arge businesses. Sonetines that SBA
definition doesn't apply to the real world of an
i ndustry. Does the 175 acres nore accurately
describe the threshold for your industry between
| arge and snmal | ?

DR. HUDSON: |'mgoing to just have to
say | don't know.

M5. SCHMAEDI CK:  Ckay.
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DR. HUDSON: | can't tell you where
t he medi an inconme | evel or nedian acre |level for
our industry. | can tell you this that as we go
above 30 acres and get into the area where pecans
beconme a profitable entity it is north of 30
acres obviously.

M5. SCHVAEDI CK:  But in the pecan
i ndustry standards, someone who has 150 acres,
are they relatively small by industry standards?

DR. HUDSON: No, | would not say
they're relatively small. | would say probably
they're nore in the range of medi um si zed
producer, not a small size, not a |large size.

But in the medium range.

M5. SCHMAEDI CK:  Thank you for that
clarification. | want to turn your attention to
986.45(b)(2), sheller seats. And we have sort of
a simlar concept applied here. And for the
record, you have seat one allocated to the
sheller if he handles nmore than 12.5 mllion
pounds of in shell pecans. And seat two is

allocated to a sheller who handl es | ess than or
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equal to 12.5 mllion pounds.

Agai n, can you tell nme about the
di scussi on around that nunber, 12.5 mllion
pounds?

DR. HUDSON: | woul d probably just
refer you to Bruce Caris' discussion on that
matter as a sheller representative on that board.
Quite frankly and as a grower and a very snal |
sheller, | deferred that conversation to those
who are involved in the sheller industry and
accepted what they said or what they determ ned
to be a small and a | arger sheller.

And | did not have input into that
deci sion other than taking their recomrendation
and accepting it and voting in favor of it. But
| would say this, there's a very sinple math that
can be acconplished here. And that is that if
you take 12.5 mllion pounds of in shell and you
assunme a 50 percent shell out which would give
you about 6.25 mllion pounds of neats and you
multiply that tinmes the margin that nost shellers

are making in regards to marketing that neat, in
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t hat case that nunber would fall bel ow what the
SBA desi gnates as being a small busi ness.

M5. SCHMAEDI CK:  Thank you. There's
a sentence in this section 986.45. It's towards
the bottom of the introductory paragraph. 1"l
read it for the record. It says, "G ower and
shell er nmenbers and their alternates shall be
sel ected by a secretary from nom nees subm tted
by the council." Ws this process discussed
during your neetings on this proposed | anguage?

DR. HUDSON: Yes, it was.

M5. SCHMAEDI CK:  What is the intent on
this statenent?

DR. HUDSON: The intent quite frankly
| think -- No, I'"mnot even going to think here.
| cannot elucidate what it mght be, but | can
tell you what | think it is.

MS. SCHMAEDI CK:  Ckay.

DR. HUDSON: And that is to guarantee
the opportunity for diversity in all ways.

M5. SCHMAEDI CK:  Thank you. In your

readi ng of the statenent, what is the role of the
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secretary vis a vis the nmenbers of the council?

DR. HUDSON: Quite honestly, | |ook
at himas the boss. You know we serve at the
pl easure of the secretary. And we understand
that. And we appreciate that.

In fact, quite honestly, we wel cone
that. W need authority. He has the authority.
And so, quite honestly, we wel cone that.

MS. SCHMAEDI CK:  And t hen nom nees,
what is your understandi ng? Wwo are the
nom nees?

DR. HUDSON: The nom nees woul d be
t hose respective individuals who are respected,
an active part of the industry and not just a
part of the industry and individuals who woul d be
willing to represent the industry as a grower or
a sheller or an accunul ator or in another who can
hel p gui de our industry into the future and the
| eaders.

M5. SCHMAEDI CK:  Thank you. No
further questions on that particular section or

definition.
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JUDGE GUTHRI DGE: | have one thing and
| think it was M. Keck earlier today was
testifying about everybody he works with are
geeks and | have ny own geeky aspects nyself. |
| ook at this definition of grower seats and what
occurs to ne is sonewhere in this great |and
there is some farmthat's 175.5 acres. \here
does that fit in?

DR HUDSON: If he wants to be a snal
grower, we just go out and cut himdown an acre.

JUDGE GUTHRIDGE: O you go ahead and
hel p hi m pl ant anot her hal f-acre.

DR. HUDSON: | would just say that
t hat woul d be an issue for USDA to determne if
he is in fact a small grower or a |large grower.
We're going to accept their determ nation.

JUDGE GUTHRIDGE: Al right. Thank
you.

CROSS EXAM NATI ON ( Cont ' d)

M5. CHILUKURI: Just to follow up on

what you were saying, Judge Guthridge and Dr.

Hudson, so how would the grower with 175.5 acres
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be treated under 986.45(b)(1)~?

DR. HUDSON: Well, he would be treated
very kindly. Does that answer your question?

MS. CH LUKURI: No, it does not.

DR. HUDSON: Well, if it's less than
176, then -- May | consult with my attorneys
her e?

M5. CHI LUKURI : We can discuss the
clarifying changes on record or feel free to
di scuss that.

DR HUDSON: | would refer that to the
attorneys.

CROSS EXAM NATI ON ( Cont ' d)

MR H LL: Well, the USDA asks woul d
you be fine if it reads "equal to or exceeds 176"
just like "exceeds 175 pecan acres"?

DR HUDSON: Wuld | be wel conme to
that? Certainly. | would have no objection to
that. But |I'mjust one poor, sinple pecan grower
from CGeorgi a

MR. H LL: Thank you.

MR, QUIRCS: Your Honor, we have
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several questions if the USDA has no others.

REDI RECT EXAM NATI ON (Cont ' d)

MR QU RCS: Wuld it be clearer in
that section, Dr. Hudson, if it said |ess than
176 acres?

DR. HUDSON: Yes, it woul d.

MR, QU RCS: Thank you. And would you
obj ect or do you think the American Pecan Board
woul d object if that | anguage was changed to | ess
than 176 acres?

DR. HUDSON: |If so passed by the
board, yes.

MR, QU ROS: Thank you.

JUDGE GUTHRI DGE: Wi ch nunber are you
changi ng?

MR QUIROCS: This is the seat nunber
t hree which would Exhibit 1, Section 986.45(b) (1)
pi cking up on the sentence that says, "Each
region shall also have a grower seat three
allocated to a grower whose acreage does not
exceed 175 pecan acres." And the clarifying

guestion | was asking Dr. Hudson is if that
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| anguage was changed to say instead of "does not
exceed 175 pecan acres" said "is less than 176
pecan acres."

DR. HUDSON: And ny answer on this is
yes.

MR QU RCS: Thank you. 1'd like to
hand you a cal cul ator and ask you to run sone
nunbers for ne if you would, Dr. Hudson. |'m
referring to a question that Ms. Schmaedi ck asked
with regard to whether 176 woul d represent a
small grower in your industry. So I'd like you to
put in 176. Wy don't we use that as the
dividing line?

DR. HUDSON: Certainly.

MR QU RCS: And then I'd like to
refer you to Exhibit 23 that was entered into the
record yesterday where Dr. Palma referenced that
across the production area the average in shel
pounds per acre were 1,666.67 pounds. Wuld you
pl ease nultiply 176 tinmes 1, 666.677

DR. HUDSON: Yes, that's $293, 333. 92.

MR. QUI RCS: Thank you. That woul d
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j ust be pounds, not doll ars.

DR. HUDSON: | nean pounds, yes.

MR, QU RCS: Thank you. And then I'd
like to refer you to what was entered by the
USDA, M. Hi nman Exhibit 6, Table 23, the price
of pecans across the production area of inproved
pecans for 2014, the hi ghest value of pecans
relative to natives and seedlings and i nproved of
$2.12. Would you now nultiple that by $2.12?

And what nunber do you get?

DR HUDSON: $621, 869. 90.

MR QU ROCS: Is that nore or |ess than
$750, 000?

DR. HUDSON: Yes, that would be | ess.

MR QU ROCS: And so under the
definitions provided by the Snmall Business
Adm ni stration, that would be a small grower.

DR. HUDSON: A snall grower.

MR QU RCS: And was that part of the
consi derations that were nade by those
di scussi ons about whether or not that seat three

woul d represent a small grower under the Snall
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Busi ness Adm ni stration? Was that discussed
anongst you?

DR. HUDSON: Yes, it was. Thank you
for rem nding ne.

MR. QU RCS: Thank you, Doctor. |
have no further questions on this subject.

JUDGE GUTHRI DGE: Does the Depart nent
of Agriculture have anything el se?

(No verbal response)

Carry on.

MR. QUI RCS: Thank you, Dr. Hudson.
Under Section 986.9, crack or cracks, is this
termgenerally used in the industry?

DR. HUDSON: Yes, it is.

MR QUIRCS: Is this definition
consistent with the usage of the termin the
i ndustry based on your experience?

DR. HUDSON: Yes, it is.

MR, QU RCS: Wiy define this ternf

MR HINMAN:  This term was defined
because cracks were | ess valuable and therefore

shoul d be assessed at a | esser anmount. W
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addressed this in the definition of substandard
at Section 986.28, paragraph (3) and at Section
986. 61.

MR, QU RCS: No further questions of
the witness on this definition at this tine.

JUDGE GUTHRI DGE: Any questions from
Agricul ture?

CROSS EXAM NATI ON ( Cont ' d)

MS. VARELA: Jennie Varela, USDA. |
just want to make sure I'mgetting the full idea
of this. In that |ast sentence there, it's
saying that it can refer to causes of crack in
harvesting or handling. 1|Is the intent there just
to make sure that crack applies to anywhere in
t he process?

And maybe | should rephrase that. [|'m
sorry. |Is there anything not included in this
definition, any situation where a crack could
occur? O is this covering every possibility?

DR. HUDSON: Ckay. |I'Ill answer that.
Cracks can occur any time an in shell pecan is

handl ed. In fact, sone of the very thinner skin
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varieties are subject to cracking. And that is
an issue.

Typically, cracks are taken out in the
cl eani ng process and sorted in the cleaning
process and separated. Here again, they help
out. So they're not discarded. And they are
handl ed quite gingerly in the process. But that
does not prevent particularly sone of the thinner
shell varieties fromcracking. D d | answer your
guesti on?

M5. VARELA: Yes, that gets ne
farther. | also want to be sure that |I'm not
confusing this with part of the shelling process
that's intentional.

DR HUDSON: Right.

M5. VARELA: So does this definition
nostly apply to unintentional cracking?

DR. HUDSON: Cracks is referred to in
this docunent to be exclusively an issue
addressed at each grower.

M5. VARELA: So the intent is just to

apply to those that have not been sent to
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shel |'i ng.
DR. HUDSON: Ri ght.
M5. VARELA: (Ckay. Thank you.
CROSS EXAM NATI ON ( Cont ' d)

MS. SCHMAEDI CK: Melissa Schnmaedi ck,
USDA. Dr. Hudson, I'mlooking at this definition
986.9. I'Il read it into the record. "Crack
means to break, crack or otherw se conprom se the
outer shell." Wat does otherw se conproni se the
outer shell nmean? Could that include holes? O
is there sonme other type of conprom se that you
have?

DR. HUDSON: Now here again, if that
shell, if the integrity of that shell, has been
in any way damaged, then it considered to be a
crack. And that's a very distinct service.

There are insects that can in fact crack the
shell. And they're obviously renoved in the
cl eani ng process.

M5. SCHMAEDI CK:  Thank you. So then
as in the handling process with how this crack

actually are hulled together or they're taken out
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and then they are further processed?

DR. HUDSON: They are typically pool ed
t oget her and then processed, generally processed
together. A cracked in shell pecan has to go
t hrough a much nore extensive sanitation process
during the processing procedures because of the
ri sk of contam nation by the shell being cracked
and exposed to other insects and pests and
di sease and cont am nants.

M5S. SCHMAEDI CK:  Thank you. And you
mentioned that this termis also used in the
cont ext of substandard costs or price.

DR. HUDSON: Yes, it would be
cl assified as substandard.

M5. SCHMAEDI CK:  So in that sub
category of substandard, are the cracks pool ed
with the blowuts to use a previous ternf

DR. HUDSON: Typically, cracks are
kept separate from bl owouts because they may go
in different directions. There are very few
processi ng conpanies that will take cracks

because of the contam nation risk, the additional
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ri sk from contam nati on as opposed to bl owouts
whi ch the shell is not broken and they're just
thin wei ghted nuts.

M5. SCHMAEDI CK:  Thank you. | want to
maybe take a quick | eap here to connect sone
dots. So we tal ked about the termto certify
which relates to inspection. Do you foresee the
termcrack or cracks being used potentially in
future handling that mght try to pinpoint
certain defects within pecans? So does it have a
rel evance outside of just substandard?

DR. HUDSON: Do | see? It mght help
if | explain just briefly how these cracks and
bl owout s and standard pecans are handl ed.
They' re com ng through a graded process at the
rate of thousands of pounds a m nute, hundreds of
t housands pounds a day. They're sorted out both
by el ectronic eyes. They're blown out by
bl owers. And then there's a spiral hunman
i nspecti on.

As the bl owouts cone out or as the

cracks come out, they are sorted and kept
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separate. And nore tines than not cracks are put

directly into the cold storage facilities and

kept separate because they would nold very

qgui ckly particularly if there was any noisture.
Now in regards to the future

regul ations that m ght occur, it is a very good

point. [It's an excellent point. Because of the

i ssues in regards to contani nati on because of

that crack -- here again this is strictly ny
opinion -- there will probably conme a tinme when
cracks will probably be discarded. But here

again that's just ny opinion.

Again, this is a very small percentage
of the total sanple as are blowouts. You're
tal ki ng about in nost cases |ess than three
percent of the total sanple would fit into those
cl assifications.

MS. SCHMVAEDI CK:  Thank you. |
appreci ate you're maki ng that connection with the
saf ety conponent. M question to you canme from
the context of my famliarity with pistachios

where they at one point very carefully identified
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all the different types of defects and the
potential risks associated with that. So that
was why | was asking that question.

DR. HUDSON: Right. If | mght foll ow
up with one nore comment here and not to bel abor
your point. Cracks is also one of the standards
that the USDA uses in certifying pecans. So
cracks is something that goes in as a defect.

M5. SCHMAEDI CK:  Ckay. Thank you. No
further questions.

JUDGE GQUTHRI DGE: M. Quiros.

MR QU ROS: Yes.

REDI RECT EXAM NATI ON ( Cont ' d)

MR QUIRCS: | think the USDA raised
sonme very interesting questions that I'd like to
talk with you about them Dr. Hudson, with you a
little further. Take a |look at that first
sentence and let ne direct your attention to it.
"Crack neans to break, crack or otherw se
conprom se the outer shell of a pecan so as to
expose the kernel inside to air outside the

shel | . "
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But notice the termis "crack." And
| want to ask you. That's also applied in
shelling, not just in grower harvesting. For
i nstance, in Section 986.19 to handle neans to
receive shell crack. |Is that right?

MR. HI LL: Your Honor, | have to
object at this tinme. | think the counsel is
testifying now Do you have a question that you
want to ask this w tness?

MR QU ROS: Sure. Let ne restate it.
Pl ease take a | ook at the general definition in
sentence one. Does that apply to both grower
cracking of the shells and al so handl er cracki ng
of a shell?

DR. HUDSON: Yes, it does.

MR. QU RCS: And as evidence of your
contenplation of that, | refer you to Section
986.19. And is that what you neant by using the
termcrack when you were defining the word to
handl e?

DR. HUDSON: Restate that for ne. |'m

alittle confused here.
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MR QU RCS: Sure. | thought the USDA
rai sed a very good issue and Ms. Varel a about the
second sentence which is the termcracks. And
cracks refers to an accunul ated group or
cont ai ner of pecans that have been cracked in
harvesting or handling. But it's the idea that
t hat happens often tines for a grower. Do you
under stand where |I'm com ng fronf

DR. HUDSON: Yes, | see where you're
com ng from yeah

MR, QU RCS: (kay.

DR. HUDSON: They're not the sane.
They're quite different. | nmean | understand
what you're saying. In fact, to crack pecans is
typically used in our industry also synonynously
with the share at that |evel of processing. To
crack or a crack at this |level of processing in
the in shell basis is totally different where one
has a very positive connotation and the other has
a negative connotati on.

MR QU ROCS: Rght. So the first

sentence relates to the general definition of
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exposi ng the neat.

DR. HUDSON: Exposing the neat, yes.

MR QU RCS: That's right. And the
second, the word cracks which is plural --

DR. HUDSON: Ri ght.

MR, QU RCS: -- defines generally that
accunul ated group that can happen at any tine.

DR. HUDSON: Ri ght.

MR. QU ROCS: But generally it happens
with regard to the harvesting and the cl eaning
operations. |Is that correct?

DR. HUDSON: Certainly.

MR, QUI RCS: Thank you. You testified
t hat cracks have value, but a |ower value. |Is
that true?

DR. HUDSON:  Yes.

MR. QU ROS: Does anyone that's a
grower really want to have cracks?

DR. HUDSON: No. Cracks cost you
money.

MR QU RCS: R ght. So you're not

| ooking to crack that shell. 1Is that correct?
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DR, HUDSON: Certainly not.

MR. QUI ROS: Because you conprom se
t he neat and | ower the val ue.

DR. HUDSON: As opposed to being a
val ue added process that is quite the opposite.

MR QU RCS: Al right. Now later
down the chain as you just testified.

DR. HUDSON: That becones positive.

MR, QU ROS: Wien you crack a pecan,
when a handl er cracks a pecan that's using the
general sentinent term of the cracking.

DR. HUDSON:  Yes.

MR QUIRCS: And those are used in the
i ndustry. |Is that correct?

DR HUDSON: That is correct.

MR. QUI RCS: Thank you, sir. No
further questions at this tine of this
definition.

RECROSS EXAM NATI ON ( Cont ' d)

M5. CHILUKURI: Just to clarify for ny
own understanding, this is a clerical change.

But would it nmake sense to separate the
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definitions, crack versus cracks and have them as
t wo?

DR. HUDSON: Now, quite frankly, |
t hi nk as described in the docunent and taken into
context of where it is described, | think it
satisfies all that would be subject to the
guidelines. Now, would it clarify? Yes, perhaps
it would. But |I honestly don't think it's
necessary.

M5. CHI LUKURI: And for ny own
under standi ng, crack can refer to part of the
handl i ng process.

DR HUDSON: To crack woul d be nore of
a process associated with shelling. To crack a
pecan for shelling or for your own use. Cracks
plural in reference to a product being brought in
in the process would be an in shell pecan where
t hrough the process of shaking or sweeping or
harvesting the outer hard shell has been broken.

M5. CHI LUKURI: And woul d t hose
cracks, the plural noun, be substandard pecans?

DR. HUDSON: Yes, cracks, plural noun,
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are subst andar d.

M5. CHILUKURI: And cracking is the --
that is part of the handling process.

DR, HUDSON: Right. |It's best
identified as the verb for shelling, to crack.

MR, QU RCS: Thank you.

DR HUDSON: O adverb.

JUDGE GUTHRI DGE: Are we ready to go
on?

MR QUIRCS: Yes sir.

JUDGE GUTHRI DGE: We're no | onger on
crack.

DI RECT EXAM NATI ON ( Cont' d)

MR QU RCS: Dr. Hudson, if I could
turn your attention to Section 986.10, custom
harvester. |Is this termgenerally used in the
i ndustry?

DR. HUDSON: Yes, it is.

MR QUIRCS: |Is this definition
consistent with the ternms used in the industry
based on your experience?

DR. HUDSON: Yes, it is.
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MR QU RCS: Wy define it?

DR. HUDSON: It's a very inportant
concept and we need to make clear that a custom
harvester that although he is involved in the
handl i ng of pecans will not be assessed under
Section 986. 61.

MR. QU ROS: Wiy shoul d they be
exenpt ?

DR. HUDSON: Well, this is a
proprietary issue. |t goes back with the grower
or the custom harvester never takes title to the
pecans. There is no proprietary interest in the
crop. They are just getting a fee for service.
In this case, they're harvesting. And this was
covered quite extensively | think yesterday in
M. Phillip Arnold's testinony.

MR. QU RCS: Thank you, Dr. Hudson.
| have no further questions at this tine on this
definition.

CROSS EXAM NATI ON ( Cont ' d)
MR, HILL: Just a couple of quick

guestions. A custom harvester, do they ever take

Neal R. Gross and Co., Inc.

380

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

381

possession of the crop to their own site of
cust om harvesting or do they do it on the site
where they collect the harvest?

DR. HUDSON: Customer harvesting
occurs in so many different ways from nmechani ca
to hand harvesting. But it is a process whereby
t he pecans, the grower will pay someone to cone
in and harvest his pecans. If it's the nore
typi cal manner whereby about 99 percent of the
pecans are harvested nechanically, the pecans are
custom harvested and then taken to the sheller
and then they're custom cl eaned.

MR HLL: R ght.

DR. HUDSON: But this is for a fee
basis. There never is a -- Well, not never, but
typically there is no proprietary ownership of
t he custoner's nuts.

MR HLL: So it typically never
| eaves the site to the site of the harvester.

DR. HUDSON: No, it will |eave the
farmand often tinmes whoever custom harvests wil |

al so haul those pecans to the cl eaner.
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MR HILL: Okay. | just want to go
ahead just a little bit to Section 986.19, to
handle. Let nme see if | can find it for you. It
says, "The termto handle,” 986.19 about hal fway
down. It says, "The termto handle shall not
i nclude sales within the area of production to
handl ers, grow ng warehouse, grower warehousi ng,
custom handl er. "

| notice they use a different term
there. 1Is that custom handler referring to the
same custom harvester in 986.107

DR. HUDSON: Well, here again, custom
| abor occurs at nearly every | evel of pecan
production particularly for smaller growers.

They cannot afford the very expensive equi pnent.
They may hire a custom harvester to cone in.

They may very well hire a truck to do their
haul i ng. They may very well then have to have

t hem custom cl eaned. And to take it even further
they may have to hire a broker to custom sel

t hem

There are a | ot of opportunities here
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for customwork to occur. But | think the issue
here is proprietary or ownership. Wo owns the
nuts because that's very inportant to determ ne
in later chapters where we tal k about this. So
cust om harvesting, custom hauling, custom | abor,
custom cl eaning, all of these the grower never
| oses the ownership of those nuts.

MR, H LL: So you're saying custom

handl er m ght be sonething nore than just custom

harvesting. |s that right?
DR HUDSON: |I'mnot really famliar
with customhandling. I'mnot famliar with

that. But that is a possibility to handle all of
it and call it a handler.
MR HLL: | don't have anything el se.
JUDGE GUTHRIDGE: If | could just
i nterject because it occurred when M. Hill was
sayi ng the custom harvester could al so be a
contract carrier of the pecans to the sheller for
t he sane person. In neither case would he have a
proprietary interest in pecans.

DR. HUDSON: No, he would sinply be
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hired for the purpose of hauling or harvesting.

CROSS EXAM NATI ON ( Cont ' d)

MS. SCHMAEDI CK: Melissa Schnaedi ck,
USDA. Dr. Hudson, | want to keep your attention
on this to handle here in the bottom part of the
definition and how it relates to custom
harvester. So if you were to continue to read
back that sentence that starts with the term

"shall not include." It continues on to say "or
other simlar activities paid for on a fee for
service basis by a grower who retains ownership
of pecans.”

I n your opinion, does custom
harvesting fall under that broader category of a
fee for service basis paid for by the grower who
retai ns ownershi p of pecans?

DR. HUDSON: It is a fee for service.
And here again it goes back to proprietary
ownership of the nuts. It is a fee for service.

M5. SCHMAEDI CK:  So just to clarify,

custom harvesting is not necessarily captured in

the term custom handling. But in your opinion,
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it is covered in the statenment fee for service
basis by a grower who retains ownership. |Is that
correct?

DR. HUDSON: That is correct, yes.

M5. SCHMAEDI CK:  Thank you. No
further questions.

MR. QUI RCS: None fromthe Proponent
counsel

JUDGE GUTHRI DGE: All right.

DI RECT EXAM NATI ON ( Cont' d)

MR QUIRCS: Dr. Hudson, Section
986. 11, Department or USDA, why define this?

DR HUDSON: It is defined because
it's used throughout the federal narketing order.
It's used in other marketing orders. And we
needed it to clearly identify the USDA' s role in
t he oversight of the adm nistration of the
federal marketing order.

MR. QU ROS: Any discussion or

controversy with regard to this definition?

DR. HUDSON: None at all. W accepted

t hat .
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JUDGE GUTHRI DGE: Any questions from

t he USDA?
MR, HI LL: No questions.
JUDGE GUTHRI DGE: Are you wel |
defi ned?
(Laughter)
MR, QUI RCS: Section 986. 16,
di sappearance. |Is this termgenerally used in

t he industry?

DR. HUDSON: Yes, it is.

MR QUIRCS: Is this definition
consistent with the usage in the industry based
on your experience?

DR. HUDSON: Yes, it is.

MR, QU RCS: Wiy define?

DR. HUDSON: Well, disappearance is a
very inmportant aspect in that the industry needs
data on the anount of product that disappears in
t he production process. Under the federal
mar keti ng order, the council can collect such
data and report to the Secretary and to the

i ndustry as outlined in Section 986.65(a)(2).
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MR QU RCS: Dr. Hudson, I'mgoing to
put that up on the board. This is Exhibit 1,
Section 986. 65.

MR DAVIS: Wat subsection? [|'m
sorry.

MR, QU ROS: Subsection (a). |I'm
sorry. Subsection (b). The 986.65(a)(2) |I want
you to take a | ook at.

MR DAVIS: | don't have (a) and (b).

MR, QU RCS: You should. It says --
Dr. Hudson, can you refer to your Exhibit 1 that
you have there, 986.657

JUDGE GUTHRI DGE: Thi s one.

DR. HUDSON: Yes, 986 where?

MR, QU ROS: 986.65 subsection (b).

It should be on your page 380030.

DR. HUDSON: 986. 65.

MR QU RCS: (b).

DR. HUDSON: (b)?

MR QU ROS: Yes.

DR. HUDSON: (Ckay. That's for

di sappear.
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MR QU RCS: Right. So in your
reference just into Section 986.65(a)(2), that
ref erence should have really been 986.65(b). Is
t hat correct?

DR. HUDSON:  Yes.

MR QU RCS: And that is part of the
duty of the council to make a report and
recommendati on to the Secretary which includes
the estimate of di sappearance.

DR. HUDSON: Yes, it is.

MR, QU RCS: And that why you used it
in that definition.

DR. HUDSON: Yes, | did.

MR, QU RCS: Thank you. How would
such informati on be useful to you or to the
counci | ?

DR. HUDSON: | would sinply say that
this is probably one of the nobst inportant
statistical pieces of data that | use. If we
asked nme why our industry has floundered for 50
years, | would say that this m ssing piece of

data is the nost inportant.
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How in the world can any industry make
a busi ness deci sion, a sound busi ness deci si on,
wi t hout a grasp of supply and demand? And a very
i nportant part of that is di sappearance.

In fact today, discussions are being
hel d about where the pecan crop m ght be
positioned this comng year as far as the price.
Absolutely no way to do this under current
nmetrics. W make projections. W nake
estimates. But we need this opportunity in this
mar ket order to give us that.

MR. QUI RCS: Thank you, Dr. Hudson.
No further questions fromthe Proponent at this
tinme.

JUDGE GUTHRI DGE: Any questions from
Agricul ture?

CROSS EXAM NATI ON ( Cont ' d)

MS. SCHMAEDI CK: Melissa Schnaedi ck,
USDA. Dr. Hudson, can you explain how
di sappearance i s defined pl ease?

DR. HUDSON: Di sappearance to a very

sinple, sinplistic answer is it's the difference
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bet ween supply and denmand. You have a certain
anount of supply. You have a certain anount of
supply. You have a certain anount of demand over
a given period of tine. And disappearance is a
relationship if you want to survive.

M5. SCHMAEDI CK:  Thank you. G ven
t hat response, would supply then be the sum of
grower pecan production and handl er clean

production?

DR. HUDSON: | wish it was that
sinple. It's not. |It's also a function of
i mports. It's a function of grower inventories.

So there is a very conplicated set of matrix that
associ ated with di sappearance. And estimates
don't just get you where you need to be.

| think it was quoted earlier. W
can't even currently get together on what we
think the U S. pecan supply mght be this fall.
| f you ask growers, one grower and the next,

there's a difference.

MR, QUIROCS: Your Honor, we've been at

this alittle over an hour and 45 m nutes. Could
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we take a break and resunme inside this? We'll not
nove onto another definition and resune and maybe
just a five m nute break.

JUDGE GUTHRI DGE:  You | ook -- Ms.
Schmaedi ck | ooks |i ke she's just about hal fway.

M5. SCHVAEDICK: |I'monly a mnute
away from a question.

JUDGE GUTHRI DGE: Wiy don't you go
ahead and ask this one?

MS. SCHMVAEDI CK:  Thank you. |
appreciate that. So |'m confused on
di sappearance. And perhaps ny confusion wll be
clarified when we nove onto the other definitions
of grower and cl ean production and handling cl ean
production. But if |I read this definition, it
says, "Di sappearance neans the difference between
t he sum of grower clean production and handl er
cl ean production and the sum of avail abl e supply
of nmerchant abl e pecans and nerchant abl e
equi val ent of in shell pecans.”

You sai d that disappearance is that

you cal cul ated by the difference of supply and
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demand. Is that what you sai d?

DR. HUDSON:  Yes.

M5. SCHVAEDI CK: |I'mtrying to nake
sense of that definition. It seens |ike you're
sayi ng di sappearance is the difference between
the two sunms of supply. And with that, perhaps
it's a good tine to take a break.

DR. HUDSON:  Yes.

(Laughter)

JUDGE GUTHRIDGE: Of the record.

(Wher eupon, the above-entitled natter
briefly went off the record.)

JUDGE GUTHRI DGE: Ckay. We're back on
the record. | think we're at the point where Ms.
Schmaedi ck coul d ask the question. So there's
been sonme di scussions off the record. Were do
we go right now?

MR, QU RCS: Dr. Hudson, do you have
anyt hi ng?

DR. HUDSON: Yes, | do. | would first
like to hunbly offer ny apology in regards to ny

ut nrost m sunder standing or -- not ny

Neal R. Gross and Co., Inc.

392

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

m sunder st andi ng, but ny msquoting in regards to
di sappearance. And this in fact relates to

shri nkage which occurs at the growers and at the
handl er processing facilities and has absolutely
nothing to do with what | stated. Please forgive
me. | amjust a sinple, hunble pecan farnmer from
Georgia and you know t hat.

(Laughter)

M5. SCHMAEDI CK:  Certainly. Thank
you.

CROSS EXAM NATI ON ( Cont ' d)

M5. SCHMAEDI CK:  Just to clarify
shrinkage as | understand from your statenent
that it is the difference frombetween what is
harvested and what is then forwarded to the
market. So it's that portion between the harvest
and going to market that you referred to
shrinkage. 1Is that correct?

DR. HUDSON: Yes. More accurately
di sappear ance.

M5. SCHMAEDI CK: And in your industry

it's di sappearance.
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DR. HUDSON:  Yes.

M5. SCHMAEDI CK:  Ckay. Thank you.

JUDGE GUTHRIDGE: |Is that neasured in
weight? O is that nmeasured in --

DR. HUDSON: Yes, it would be neasured
i n pounds.

JUDGE GUTHRI DGE: So wei ght .

DR. HUDSON:  Yes.

JUDGE GUTHRI DGE:  Ckay.

M5. SCHMAEDI CK:  Can | ask a further
guestion related to this definition?

DR. HUDSON:  Yes.

M5. SCHMAEDI CK: | realize we have not
addressed the definitions of grower cleaned
production and handl er cl eaned production. And
you have not yet been asked the definitions of
mer chant abl e pecans. Correct?

DR. HUDSON:  Yes.

M5. SCHMAEDI CK: But if we are to
direct your attention to grower cleaned
production which is 986.17, 1'll read that

definition.
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MR QURCS: 1'Il get it up there,
t 0o.

M5. SCHMAEDI CK: "G ower cleaned
production nmeans the production of harvested and
processed through a clean plant to determ ne
vol unes of inproved pecans, native and seedling
pecans and substandard pecans to transfer for
sale." So for exanple, let's say that the
handl er cl eaned production definition also
identifies the difference between what is
harvested and what results after cleaning. |Is
t hat correct?

DR. HUDSON:  Yes.

M5. SCHMAEDI CK:  So if we take that
assunption and then | ook at the definition of
nmer chant abl e pecans which is 986. 26, that
definition is broken into two sections (a) and
(b). I"'msorry. Two paragraphs (a) and (b).
But essentially I'Il read into the record. It
says "Merchant abl e pecans nmeans pecans neeti ng
m ni mum grade regul ati ons that nmay be effected

pursuant to 986. 69." Do you see that?
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DR, HUDSON:  Yes.

M5. SCHMAEDI CK:  The term nerchant abl e
pecans, does it only conme rel evant when there are
handling regulation in effect?

DR. HUDSON: Now here again
mer chant abl e pecans whether they're at the
growing clean level or at the shell clean |evel
in regards to poundage, if the growers -- It may
very well not go into the chain. It's still in
the handling room And it may continue to dry
out .

| guess the answer is -- Wuld you
restate the question, the relationship between
t he two?

M5. SCHMVAEDI CK:  Sure. |'mjust
trying to understand that nerchantabl e pecans as
described in Exhibit 1 neaning pecans neet the
m ni mum grade regul ations that may be in effect.
So ny question to you is if there are no handling
regul ations in effect is the term nerchantabl e
pecans rel evant.

DR. HUDSON:  No.

Neal R. Gross and Co., Inc.

396

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

M5. SCHMAEDI CK:  Thank you. So
di sappearance i n absence of handling regul ations
sinply means if we were deduce | ogically based on
your testinony the difference between what's
harvested and t he cl eaned product. And that
di fference is disappearance or shrinkage. |Is that
followng what's lost in clean process?

DR. HUDSON:  Yes.

MS. SCHMAEDI CK:  Thank you.

JUDGE GUTHRI DGE: Vol unme or wei ght?

DR. HUDSON: Wi ght.

M5. SCHMVAEDI CK:  Weight. Thank you
for the correction.

DR. HUDSON: You got that one right.

M5. SCHVAEDI CK: No further questions.

JUDGE GUTHRI DGE: Are you
cont enpl ati ng anot her question?
MR. HI LL: No nore questions.
DI RECT EXAM NATI ON ( Cont' d)
MR. QUI RCS: Thank you, Dr. Hudson
for your explanation there. So your concept is

shrinkage and the definitionis as it's currently
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used 986. 12, di sappearance, which is part of
Exhibit 1. You still agree with that definition.

DR. HUDSON: Yes, | do.

MR. QU ROS: Thank you. Section 986.1
3, farm service agency, why define?

DR HUDSON: W defined this because
it will be the essential agency in establishing
our voting eligibility and gathering accurate
crop dat a.

MR, QU ROS: Any discussion or
controversy?

DR. HUDSON: No, there was not.

MR QUIROS: Has this been used in
ot her federal marketing order?

DR. HUDSON: Yes, it has.

MR. QUI RCS: Thank you. No further
guestions at this tine.

JUDGE GUTHRI DGE: Any questions from
Agricul ture?

M5. CHILUKURI: No questions.

DI RECT EXAM NATI ON ( Cont' d)

MR. QUI RCS: Thank you. Dr. Hudson
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on Section 986. 14, fiscal --

M5, CH LUKURI: [I'msorry. Do you
have a question, Melissa? | apol ogize. Ckay.
No questi ons.

CROSS EXAM NATI ON ( Cont' d)

M5. SCHMAEDI CK:  Actually, | do have
a question. | apologize. Mlissa Schmaedi ck,
USDA. Dr. Hudson, | believe in previous
testinony we heard a termcall ed pecan acre. And
l"mwondering if there's a connection between
what pecan acre neans and the farm service
agency.

DR. HUDSON: Yes, there is. An acre
of pecans as identified is not consistent across
t he pecan industry as evidenced by the fact that
i n Gkl ahoma there may only be one pecan tree on
10 acres. But a pecan farner may have 10, 000
acres and he's comercial spread across 10, 000
acres.

Whereas in the west, historic pecan
men may have 40 or nore trees on an acre. And in

t he east generally about an acre of pecans for
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the nost part is considered to be an acre of |and
and wi der spaces.

But there are exceptions. As for
exanpl e you may have a pecan orchard that has a
small pond in the mddle of it. There may be 24
acres of land and a two acre pond. So there's
only 22 acres of actual orchard.

So you know pecan acres is kind of a
rel ati ve nmeasure. But farm services sorts that
out in regards to how that woul d be determn ned.

M5. SCHMAEDI CK:  Thank you. And again
based on your previous testinony, is the term
pecan acre as defined by the farm servi ces agency
rel evant in analyzing the native pecan
production?

DR. HUDSON: Yes.

&

SCHVAEDI CK:  Or native pecan
or char ds?
DR. HUDSON:  Yes.
M5. SCHMAEDI CK:  How is that?
DR. HUDSON: Well, there is no other

way for the determ nation to occur than for
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soneone |like farmservices to do that. Yes.

MS. SCHVAEDI CK: |s that because

native production is not inmediately divided into

rows on acres?

(O f record discussion)

DR. HUDSON: Yes, by sheer nature,
it's very widespread. In these cases,
particularly for the southern areas along river
bottons. And so an acre of pecans may not
necessarily be an acre of | and.

M5. SCHMAEDI CK: So in terns of fair
when you're trying to capture both native and
i mproved pecans and | ooki ng at acreage and acres
of production, for exanple, is it inportant to
have a farm service agency's definition of pecan
acre?

DR. HUDSON: Yes, it's extrenely
| mportant.

M5. SCHMAEDI CK:  Thank you. No
further questions.

REDI RECT EXAM NATI ON ( Cont ' d)

MR. QU RCS: Dr. Hudson, your opinion
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is still that the definition of farm service
agency is the appropriate definition. |Is that
correct?

DR. HUDSON: Yes, it is.

MR QU RCS: And we'll have a further
di scussi on of FSA pecan acres in Section 986. 16,
will we not?

DR. HUDSON: Yes, we will.

MR QU RCS: Thank you. 1'd like to
go onto the definition of fiscal year, Section
986.14. Is this termused in the industry?

DR. HUDSON:  Yes.

MR QUIRCS: |Is this definition
consistent with industry usage in your
experience?

DR. HUDSON: Yes, it is. There are
t hose that m ght use cal endar year, but nobst use
fiscal year which is also conpatible with us
growi ng pecans or in our circunstance. So yes.

MR QUIROCS: How does this relate to
t he pl anning and harvesting of pecans?

DR. HUDSON: Well, it fits very well
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into the cycle. The pecans are generally
harvested at the begi nning of October. By late
winter, early spring the pecans are fully
harvested, either sold or in storage. And so in
regards to quantifying production, it fits very
wel | and assessing production, it fits very well
into that cycle.

MR. QU ROS: Does the Proponent group
ever anticipate that they need to change the
definition of the fiscal year?

DR. HUDSON: I n ny opinion, no.

MR, QU RCS: And was there any
di scussi on of controversy with regard to this
| ssue?

DR. HUDSON: No, there was not.

MR QU RCS: WII the councils have
any flexibility if they want to change that in
the future?

DR. HUDSON:  Yes.

MR. QU RCS: Thank you. No further
guestions of this definition at this tine.

JUDGE GUTHRI DGE: The USDA, any
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guestions?
CROSS EXAM NATI ON ( Cont' d)

MS. SCHMAEDI CK: Melissa Schnaedi ck,
USDA. Dr. Hudson, we've received testinmony from
growers in the western regi on who have indi cated
that their harvest starts nuch |ater than
Oct ober. But you rnust nentioned that harvest
starts in Cctober.

DR HUDSON: Right.

M5. SCHMAEDI CK:  \Were does harvest
start in Cctober?

DR. HUDSON: The harvest in the east
and sone of the southern regions will begin pre-
checking in early Cctober. And then as tinme goes
on, it progresses across the production belt.
Most production in the fall begins in early
Novenber and is usually conpleted by md to late
Decenber provided that there's pretty good
weat her.

In the east because of rains we have
on occasions started harvesting Cctober and not

conpl eted the harvest until really early spring
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into March if we have adverse harvest conditions.
So there is a variation across the pecan belt of
when harvest begins in the industry.

M5. SCHMAEDI CK:  Thank you. In your
work with the American Pecan Board, did you
sel ect the dates October 1st and Septenber 31st

so that those dates would be workable in al

regi ons?

JUDGE GUTHRI DGE:  Sept enber 30t h.

DR. HUDSON:  Yes.

M5. SCHVAEDI CK:  |'msorry. Septenber
30t h.

DR. HUDSON: Yes, it was.

M5. SCHMAEDI CK:  So that decision was
an all-inclusive decision.

DR. HUDSON: Yes, it was. It was a
unani nous vote by the board.

M5. SCHMAEDI CK:  Thank you. No
further questions.

M5. VARELA: |I'msorry. | have one
nore question

JUDGE GUTHRI DGE:  Sorry.
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CROSS EXAM NATI ON (Cont' d)

Hudson, | want to ask you a couple of questions
about using fiscal year as defined. In your

di scussi ons of determ ning what the start dates
were, did the board take into account the

adm ni stration of the council and what dates

m ght work well in ternms of setting a budget for
each year?

DR. HUDSON: Yes, we did. And in
doing so by setting those dates to start creating
t hat budget which would begin |ate spring/early
summer, then we would have a fair handl e on how
much noney you could be dealing with. Most of
t he production would be at least in sonme level in
the process. W would have a better
under standi ng of where it m ght be as conpared to
noving it up to January 1. W would still be in
harvest and woul d not have a good handle on it.

M5. VARELA: And just to follow al ong
that line, if you were trying to start in a

different part of the year it mght nake it nore
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difficult to have the sane accurate idea of how
much i ncome you woul d have.

DR. HUDSON: Ri ght.

M5. VARELA: And earlier we heard
testi nony about the August 31st rule.

DR. HUDSON:  Yes.

M5. VARELA: Can you |ink together
because | do believe that's connected to your --

DR. HUDSON: Ri ght.

M5. VARELA: Can you please relate
what sonme of the discussions were in terns of how
t hose dates work together?

DR HUDSON: Yes. The first rule
sinply allows us to get a handl e on the anpunt of
i nventory that mght still be held in the Rule
11. So we woul d have an accounting of that.
Those inventories are on the farmwoul d be
counted. And then that would give us a handl e as
to what that production would be that had not
going into the chain of commerce.

M5. VARELA: That's very hel pful.

Thank you. | just have one other nore general
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guestion regardi ng these dates. As an industry,
do you generally refer to your crop froma
specific year?

DR HUDSON: Pardon?

M5. VARELA: As an industry, do you
typically refer to your crop year 2013, '13-'14?
s there an industry standard for defining a
certain year's crop? O does that not --

DR HUDSON: | don't think there's a
general standard because it's referred to both
ways. W start harvesting in '14 and finish up
in'15 and we say it sonme days as '14-'15 and
then sonme years it will just say '15 data,
al t hough sone of the harvest actually occurred
over into '16.

M5. VARELA: All right. Thank you
very much

JUDGE GUTHRI DGE: Anything el se from
Agricul ture?

CROSS EXAM NATI ON ( Cont ' d)
MS. SCHMAEDI CK: Melissa Schnaedi ck,

USDA. To clarify if you have a reporting date on
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August 31st and your fiscal year ends Septenber
30th, does that not give you a whole nonth to
anal yze that data prior to the next fiscal year
starting and budget sessions starting?

DR. HUDSON: Yes, it is. In fact,
that was the purpose of that neeting.

M5. SCHMAEDI CK:  Thank you. No
further questions.

JUDGE GQUTHRI DGE: Anyt hing el se?

(No verbal response)

DI RECT EXAM NATI ON ( Cont' d)

MR. QUI RCS: Thank you, Dr. Hudson.
I f you'd now turn your attention to Section
986. 15, grade and size. Prior to the proposed
federal marketing order for pecans, are there
uniformy established grade and sizes for pecans
that are used in the industry?

DR. HUDSON: Yes, they are. There are
current USDA standards. But quite frankly these
standards are antiquated and a regul ar source of
sonme confusion. W felt that the industry wll

need the ability to redefine size and grade
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standards in the future.

O course, this will require ful
i ndustry input through the council so the
definitions are nore precise and are used
uniformy. The council with input fromthe
i ndustry will recommend to the Secretary what
shoul d be done here as outlined in Section
896. 69, paragraphs (1) and (2).

MR QU RCS: |s there any controversy
about whet her uniform grades and si zes shoul d be
est abl i shed?

DR HUDSON: Sure there is. But |
woul d not think that there will be -- This can be
resolved. And | do not think there will be very
much if growers and shellers have a chance to sit
down around the tabl e and deci de together what
t hese standards should | ook |ike.

There certainly will be discussion
about what they should be and we're going to make
sure everyone has an opportunity to have i nput
into this process.

MR. QUI ROS: The Judge has sone
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guesti ons.

JUDGE GUTHRI DGE: Yeah, when you say
there's controversy, is there controversy on
whet her or not they have standards or controversy
as to what those standards shoul d be.

DR. HUDSON: Well, quite frankly, it's
in all of them There is no mandated standards
that are currently used in the industry.
Currently, USDA has standards for size. They
have standards in regards to grade or percent of
meat per unit. And then they have col or
st andar ds.

In fact, there's not even a standard
that is required as far as noisture. So there
needs to be sone unified standards throughout,
sone new standards, and then there needs to be
sone teeth put into the fact.

W need standards. M/ goodness, how
do you run a business wthout standards. | hope
t hat answers your questi on.

JUDGE GUTHRIDGE: |I'mnot sure that it

di d. |'"'mstill not sure whether there are sonme
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pecan growers and/or shellers who think there
shoul d be no standards.

DR. HUDSON: | would say this. The
pecan growers or shellers who think that there
shoul d be no standards shoul d not be a pecan
grower or sheller. W need standards. And we
need enforcenment of those standards. And | think
t he general consensus of the industry would buy
t hat .

CROSS EXAM NATI ON ( Cont ' d)

MS. SCHMAEDI CK: Melissa Schnmaedi ck,
USDA. Dr. Hudson, at the bottom of that
definition, at the bottom of 986.15, grade and

si ze, the language states "...or other variations

in the grade and size based thereon reconmended

by the council and approved by the Secretary."
Based on your know edge and the

di scussi ons of the proposed draft, are there

certain requirenents that need to be net in terns

of the council naking that recommendati on? For

exanple, is a super najority required in that

reconmendat i on?
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DR. HUDSON: Yes, in the adoption of
sonet hing as inportant as standards if a standard
required a super nmajority vote we need both
growers and shellers to approve this before we
woul d recomend it.

M5. SCHMAEDI CK:  And could it be
possible to develop different | evels and grades
and standards for exanple for native versus
i mproved varieties? Could there be two different
variety size for exanple? Could you have a
different size scale for native versus inproved?

DR. HUDSON: Yes. | really believe
that there would be an opportunity here to
devel op a standard or standards that would nore
properly reflect the diversity of the nuts and
the size and the quality in our industry. And
certainly it would need to be a standard for
seedl i ngs and nati ves.

M5. SCHMAEDI CK:  Thank you. And to
your know edge the current United States
standards for in shell and shelled pecans, are

they met on a voluntary basis currently? O are
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t hey mandat ed?

DR. HUDSON: They're not mandated. In

fact, a very small percentage of the in shell we
mar ket requires that there be exam nation and
determnation in regards to the quality of a
standard pecan. So there's a sone confusion
about the term nol ogy, grade, use, channels, in
comer ci al marketing of pecans.

M5. SCHMAEDI CK: I n previous
testi nony, we've had sone witnesses refer to or
speak to U. S. standards and characterize them as
bei ng outdated. Do you share that opinion?

DR. HUDSON: Yes, | do.

M5. SCHMAEDI CK:  So the inclusion of
this particular termas well as the inclusion of
t he proposed authority for the council to nmake
recommendati ons, would that provide the
opportunity to create updated grades that are
better?

DR HUDSON: Yes, it will. W
understanding is that the last provisions to

standards occurred in 1986 and before that it was
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in 1969. So there needs to be a renew ng of
t hese standards.

M5. SCHMAEDI CK:  Tyi ng back to your
comment on the super majority requirenment for
maki ng recommendati on, does that indicate that
any formul ati on of a proposed grades and
standards woul d i nvol ve a di scussion vetting with
the industry to ensure that they are appropriate?
What do you think of that?

DR. HUDSON: Yes, it would. And | can
tell you that in discussions we've had with the
processing industry it is just essential as the
rules are in this process.

M5. SCHMAEDI CK:  Thank you. | have no
ot her questi ons.

CROSS EXAM NATI ON ( Cont ' d)

MS. CH LUKURI: Dr. Hudson, with the
vol untary standards that are in place, do you
know how nmuch of the industry is follow ng the
st andar ds?

DR. HUDSON: No, | do not. | can tel

you that particularly on the in shell side, the
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mar keti ng of the in shell side, the large
contai ners donestically are not asked to get a
USDA assignnment or term nation nade. It's
general |y January-i sh.

M5. CHI LUKURI: Okay. Thank you.

JUDGE GUTHRI DGE: Anyt hing el se?

M5. CHI LUKURI: No nore questions.

JUDGE GUTHRI DGE: Back to you.

DI RECT EXAM NATI ON ( Cont' d)

MR. QU RCS: Thank you, Dr. Hudson.
Now |I'd ask you to turn your attention to Section
986. 16, grower. Take a nmonent to pl ease read
that definition again. And then we're going to
break it down.

DR. HUDSON: Ckay.

MR QUIRCS: Dr. Hudson, first in the
i ndustry, is a grower generally considered the
same as a producer?

DR. HUDSON: Yes, he is.

MR, QUI RCS: Wy the discussion of
owni ng and | easi ng?

DR. HUDSON: Here again reflects the
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i ndustry practices. Both arrangenents are
common. And the phrase for proprietary capacity
as used in the Act to signify ownership and
control of the product is defined in the

mar keti ng order in Section 986. 31.

MR QUIROCS: How do owners and | essees
fit into the concept of proprietary capacity?

DR. HUDSON: Well, here again, it goes
back to who in fact owns the nuts. It is a very
comon rel ationship where an owner will |ease his
orchard to a producer for a price or crop. But
he | oses the proprietary ownership of that crop.
So he is owner, but he is not the grower.

MR. QUI RCS: Thank you. And how
prevalent is the | essee scenario in the industry
across all areas?

DR. HUDSON: It is fairly preval ent.

MR QU RCS: Thank you. 1'd like to
ask you to turn your attention about hal fway down
the definition on the provision after the word
provi ded. Wy did the board sel ect these

cutof fs?
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DR. HUDSON: Well, the board sel ected
this because in the smaller are really not
commercial. And for the anount of investnents
and expense that it takes anything below this
| evel woul d be considered to be an noncomerci al
grower. A considerabl e anount of equi pnent that
it would take to harvest and grow the crop and
then I ooking at the level of profitability, it
was not considered to be commerci al .

Qur intent was to include all truly
commerci al growers, but exclude those that m ght
be call ed yard owners or hobby farnmers. The
proposed nmarket order quite honestly in our
opi nion was nmeant for truly comrercial pecan
growers who have their lives and livelihood at
risk.

MR, QUI RCS: Thank you. And Ms.
Schmaedi ck asked you a little bit about the FSA
and a pecan acre. Wat is a pecan acre? Do you
under st and anyt hi ng nore about that, but do you
think it was fully covered?

DR. HUDSON: | honestly think we
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adequately covered that. But here again it is
anot her one of these nebul ous terns which woul d
have different nmeanings in different areas of the
pecan i ndustry.

MR QU ROS: And so the FSA is used to
hel p sort that out anongst the regi ons and
anongst the states.

DR. HUDSON: Yes, the farm service
agency handl es that.

MR, QUI RCS: Thank you. Wy did you
use both an acreage and a poundage threshold in
t hat sent ence?

DR HUDSON: We wanted to make sure
that particularly those new growers that were
comng into the industry would be able to have
i nput and so that a grower who nmay be a new
grower who has planted 30 acres or nore woul d be
consi dered in the market order.

MR, QUIRCS: How about in the west
regi on where they nmay have nore poundage?

DR. HUDSON: Well, in the west region,

if they indicate that their average yields are
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hi gher, then it's possible that at the 50, 000
pound | evel m ght be obtained or could be
expected to be obtained on average in | ess than
30 acres. So that is why we use the 30 acres or
50, 000 pound rul e.

MR, QU RCS: Dr. Hudson, did you hear
the testinony of David Sal opek this norning?

DR. HUDSON: Yes, | did.

MR QU RCS: Didyou hear himtestify
that he thought that the average in shell pounds
per acre in the west was approxi mately 2,000
pound per acre?

DR. HUDSON: Yes, | did. And that
woul d be consistent with the --

MR, QU RCS: So 50,000 pounds divided
by --

DR. HUDSON: Two thousand woul d be 25
acres.

MR, QU RCS: Exactly. So in the west
that would be inclusive of a smaller acreage
farmer that had | arger yields per pound. |s that

correct?
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DR. HUDSON: Yes, it woul d.

MR QUIRCS: But in the east where
t hey have a snall er poundage the 30 acres would
be a fairer approxinmation to central and the east
regions. |s that right?

DR. HUDSON: Yes, it would. Both in
the east and in the central in regards to current
commodi ty progranms, Georgia has a Georgia
Commodity Conmission. Qurs is based on acreage
as well as the Texas Pecan Board. Their
assessnents i s based on acreage.

MR QUIRCS: And what's their m ni mum
size of acreage in the CGeorgia and Texas?

DR. HUDSON: Thirty acres is a
consi stent nunber.

MR. QUI RCS: Thank you. Did you
consi der any ot her standards besi des the one that
you i ncl uded here?

DR. HUDSON: Yes, we did. In fact,

t here was a consi derabl e anmount of discussion in
regards to where the standard m ght be that we

opted for, what we thought would be fair across
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t he industry.

MR, QU RCS: Do you want to discuss
any higher or lower thresholds if you renenber
t hat were tal ked about ?

DR. HUDSON: Well, you know yes | can.
Quite frankly, we had growers in Georgia who
wanted the pecan tree to be allowed. But if
you' ve driven through Georgi a begi nni ng about
Macon, Georgia and all the way to the far | and,
there are pecan trees in just about every yard
and the probability of determ ne that universe.

And then there were others quite
extrene that felt |ike the nunbers shoul d be
hi gher. But based on data that was col |l ected and
will be presented by Dr. Wells in CGeorgia and Dr.
Palma, we felt |ike that the nunbers for acres
woul d be used or would be the fairness investnent
of term nation for what would constitute and
i dentify a grower.

MR QU ROCS: Dr. Hudson, this is
Anerica. And | know that you've addressed it and

just touched on it. But I'd like to hear nore
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about that. Wy not |et anybody who grows pecans
vot e?

DR. HUDSON: Well, quite frankly,
that's an i nprobably possibility. W could never
have of course a real true record of everyone
that should vote. But the purpose of the market
order is to support, to help, those people, those
i ndi vi dual s, whose |ivelihood depends on pecans.
So the nunbers that we used throughout have been
based on what we considered to be a comerci al
| evel industry.

MR. QU RCS: And have you heard
testinmony fromother growers in the |last tw days
as to whether or not that was fair?

DR. HUDSON: Yes, | have.

MR. QUI RCS: Have you heard anyone
di sagree with that as a fair standard?

DR. HUDSON: No, | have not.

MR. QU RCS: Thank you. Did you
attend the neetings with growers where this
standard was di scussed?

DR HUDSON: Yes, | did.
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MR. QU ROS: And any controversy
t here?

DR. HUDSON:  None.

MR. QUI RCS: Thank you. No further
guestions on this definition at this tine.

CROSS EXAM NATI ON ( Cont ' d)

MS. SCHMAEDI CK: Melissa Schnaedi ck,
USDA. Dr. Hudson, at the end of 986. 16, grower,
there's a sentence that reads "The council my
recommend changes to this definition subject to

t he approval of the Secretary.” Can you comment

on what m ght cause the council to want to change

this definition and how would it change?

DR. HUDSON: Do | have to?

M5. SCHVAEDI CK:  Well, let nme ask you

a question.

DR. HUDSON: No, | will answer the
guesti on.

MR, QUIRCS: Break, Your Honor. |
need a break.

(Laughter)

DR. HUDSON: Yes.
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M5. SCHVAEDI CK:  Ckay. Let ne ask
anot her question. So if we pretend for a nonent
and project ourselves 50 years into the future,
do you think that definition of 30 acres and
50, 000 pounds still be the appropriate threshold
to define grower? O could it possibly change?

DR. HUDSON: Thank you for answering
that question. And certainly it will and | think
dynam cally the industry's dynam cs are going to
change with what's happening in the marketing
orders. And if it's successful which we all hope
it will be, then | think what we want to see is
this industry grow quite significantly.

Certainly, as it grows and as our
children take over our enterprises, that there
may be flexibility to redefine that. So that is
t he reason why we wanted to make sure that the
council had that opportunity and that it was
subj ect to approval by the Secretary.

M5. SCHMAEDI CK:  Thank you. In your
opinion, is that an issue that would require

extensi ve di scussion and deliberation prior to
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getting a recommendati on?

DR. HUDSON: Oh yeah. That's one of
t hose that we would all discuss. Yes.

M5. SCHMAEDI CK:  Just to clarify that,
in your opinion it would require a super majority
vot e?

DR. HUDSON: Yes, it woul d.

M5. SCHMAEDI CK:  Thank you. No
further questions.

CROSS EXAM NATI ON ( Cont ' d)

MS. VARELA: Jennie Varela, USDA. At
this tinme 1'd think to think backwards a little.
Melissa likes to go in the future. I'mtrying to
go backwards. Wen you all were developing this
definition was there any discussion that had to
do with professional managenent? Because earlier
we had sone testinony about different custom and
procedures. But was there any consi deration of
whet her we wanted to excl ude anybody in
particul ar because it didn't have a proprietary
i nterest?

DR. HUDSON: No. There never was any
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di scussi on of excludi ng anyone.

M5. VARELA: Maybe excl ude was the
wong term You were all aware that there are
prof essi onal managers in the industry, correct?

DR. HUDSON:  Yes.

M5. VARELA: But they're not
consi dered growers, correct?

DR. HUDSON: They are growers if they
nmeet the definition of grower.

M5. VARELA: Right. Your intent was
to make sure that you were capturing proprietary
I nterest.

DR. HUDSON:  Yes.

JUDGE GUTHRI DGE: Anyt hing el se?

MR QU ROS: Yes.

REDI RECT EXAM NATI ON ( Cont ' d)

MR QU RCS: Dr. Hudson, if I could
ask you to turn your attention to Section
986.55(c)(1)(vii). I1've got it up there. This
is part of the super mmjority procedures that are
requi red of the council nenbers.

So when you were referring to that

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

super majority you were referring to nodifying
the definition of growers and shellers. 1Is that
correct?

DR. HUDSON:  Yes.

MR. QUI RCS: Thank you. No further
guestions fromthis definition.

JUDGE GUTHRI DGE: Not hi ng el se?

(No verbal response)

MR, QU RCS: Thank you.

DI RECT EXAM NATI ON ( Cont' d)

MR, QUIRCS: Dr. Hudson, please turn
now to Section 986.17, grower clean production.
Is this termused in the industry?

DR. HUDSON: Yes, it is.

MR QUIRCS: Is this definition
consistent with the usage in the industry in your
experience?

DR. HUDSON: Yes, it is.

MR, QU RCS: Wiy define?

DR HUDSON: It is defined because the
council will collect data on the anmount of clean

production and distribute that collected data as
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identified in Section 986.61(5).

MR. QU RCS: Thank you. No further
guestions at this tine of this definition.

M5. SCHMVAEDI CK:  No questi ons.

MR QU RCS: Dr. Hudson, 1'd not like
to turn your attention to actually two
definitions at the sane tinme which is Section
986. 18 and Section 986.19, handler and to handl e.
Wul d you take a nonent to refresh your nenory
with regard to those two definitions? This is
very wei ghty and inportant and packed. So let's
take a sonme tinme to review that and then we'll
get into questions.

DR. HUDSON: Ckay.

MR, QU ROCS: Let's address the easy
thing first. Section 986.18, handler, just neans
one that handl es pecans as defined in Section
986.19. |Is that correct?

DR. HUDSON: Yes, it is.

MR. QU ROCS: Before we get into this
definition, | think it mght help and we haven't

had testinony yet on this if you could describe
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for us, Dr. Hudson, what happens when a nut is
harvested. Take us fromthe harvesting through
the transfer of that nut and give us sone idea of
how t he industry handles its product. And then
we'll go back and take a | ook at these
definitions and see if they make sense.

DR. HUDSON: Under st andi ng t hat
there's exceptions to this that the pecans are in
early fall wherever that m ght be across the
belt. W'Ill shake the pecans off the trees with
a nmechani cal shaker. These pecans will then be
swept into wi ndrunners by a specialized sweeper.
Then a harvester, a nechanical harvester w ||
conme back and literally pick up these pecans and
do a very superficial cleaning at that tine.

These pecans then go onto a wagon and
t hen these wagons are dunped into trucks and
taken to the cleaning vats where they' re cl eaned.
And this just involves dunping the pecans into a
| arge vat. They're elevated through multiple
sections of cleaning and taking out I|inbs,

| eaves, rocks, farmmaterial, cracks, blowouts.
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Then sorted and bagged and t hen graded and
st ored.

MR QU RCS: Let ne interrupt you just
a second. At that tinme in a normal situation
this nuts are still owned by the | essee or the
grower. |Is that correct?

DR. HUDSON: That is correct.

MR, QU RCS: Ckay. Then what happens
next ?

DR. HUDSON: Then the pecans are sold
or they are cracked or they are put into
war ehouses for storage. But nore tinmes than not,
they're sold at that tine.

MR, QU RCS: And who are they sold to,
Dr. Hudson?

DR. HUDSON: They can be sold to
nuner ous groups. They can be sold to the
accurmul ators. Most often, they're sold to
shellers. O in some cases like ours, they're
exported. So there are opportunities that are
i nvol ved with this.

MR QU ROCS: And you're familiar with
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t he concept that growers do not pay assessnent,
but only handlers. |s that correct?

DR. HUDSON: That is absolutely true,
yes.

MR, QU RCS: So when you were
di scussing this definition were you consci ous of
that issue and the way the Act is fornulated in
t hat regard?

DR. HUDSON: Yes, | am

MR QU RCS: And is there an overal
concept with regard to this handling definition
with regard to the transfer of these nuts or sale
and noney? Wat's that concept?

DR. HUDSON: That overall concept is
that as long as the grower owns or maintains
proprietary rights to those nuts than they have
not commt the |level of being passed to a
handl er. Once the nuts are entered into the
chain of comrerce, then they at that |evel cross
t hat boundary from being a coormodity to being a
product that is susceptible to an assessnent.

MR. QU ROS:
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JUDGE GUTHRIDGE: May | clarify
sonmething in ny owmn mind here? | think one of
t he people who testified yesterday tal ked about -
- | thought he nentioned that he sold his crop on
occasion while it's still on the tree. Do |
renmenber that correctly?

MR, QU RCS: That's a good question,
Your Honor. |'ve heard that termbefore. It's
sort of a forward purchasing term The buyer

obviously in nost situations can't take control

of that until it's harvested. But I'll let Dr.
Hudson -- Have you ever heard that term before,
Dr. Hudson?

DR. HUDSON: Yes, | have. This does
occur .

MR QUIRCS: In that situation, when
does the handl er take control of the crop?

DR. HUDSON: Here again, it goes back
to who owns the nuts. |In other words, at what
poi nt do the nuts go where they're goi ng?

My understanding is sonme of this gets

kind of blurry. | would say this is a blurry
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posi tion.

MR QU ROS: And is that termoften
times used as part of a forward contract ternf

DR. HUDSON: Right. Very well could
be.

MR QUIROCS: And so often in that
situation you would be required as a grower to
deliver those nuts to the handler that had bought
the crop on the trees. |Is that correct?

DR. HUDSON: Yes. That is, in sone
cases.

MR QU ROCS: Let's go back to tal king
sinply about a handler. Describe the different
types of handlers that exist in the industry.

DR. HUDSON: Well, here again, there
are accunul ators which are very conmon who
conpile | arge pecans fromthe growers and they
put | ots together. Those are accunul ators.

The nost obvious are shellers where
growers will get their pecans cleaned and the
shellers return themto the warehouses. They

were sanple nuts. And then they buy them And
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then the sheller gets themto the handl er.

And then there are situations where
the growers thensel ves would be identified as
handl ers if they sold pecans directly outside of
their area. So both the growers in this case
beconme handl ers and typically with accurnul ators
and shel | ers.

MR QU RCS: Dr. Hudson, if you were
t hi nki ng about all of those groups that are
handl ers and agai n thinking big concept here,
where does actual ly handling begi n?

DR. HUDSON: Handl i ng begi ns at that
poi nt that the pecans no | onger are a conmodity
but rather a product at that point of nonetary
exchange.

MR. QU RCS: So when noney changes
hands.

DR. HUDSON: When noney changes hands
and a value is put on that |oad, hands are shook,
the trade is made.

MR, QU RCS: How about when a growers

| oses control ?
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DR. HUDSON: It's at that point where
a grower | oses control.

MR, QU ROS: kay. Thank you. Is the
selling function of handling because the pecans
are placed in the stream of comrerce?

DR HUDSON: |'m sorry.

MR QU RCS: 1Is selling a function of
handl i ng because the pecans are placed in the
stream of commerce in the case of a grower?

DR. HUDSON:  Yes.

MR. QUIRCS: Does selling apply to a
sale by grower to a person with handling
facilities in the proposed production area?

DR. HUDSON:  Yes.

MR QU ROCS: To be clear, do the
activities of shelling, cracking, roasting,
packi ng pecans constitute handling?

DR. HUDSON:  Yes.

MR QU RCS: If yes, is this because
these activities involve the future preparation
of pecans for the market?

DR. HUDSON: Yes, it does.
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MR QU ROCS: And as a grower would you
ever let a person do that to yours if they hadn't
gi ven you noney?

DR. HUDSON: Only in a custom shelling
rel ati onship where | retained the ownership of
t he pecans.

MR. QU RCS: Where you retained the
title of. Wiy is cleaning not considered a
handl i ng function?

DR HUDSON: It is not considered a
handi ng functi on because here again it is a
process of sinply getting the pecans prepared for
the market. And so here again it is a service and
the grower still maintains proprietary ownership
of those nuts.

MR QU RCS: Ckay. |I'mgoing to give
you an allied concept now, but | think it's
| mportant.

DR, HUDSON: Ckay.

MR QU RCS: And | know we'll get to
the definition later of inner handler transfers.

But do inner transfer transfers occur in the
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pecan i ndustry?

DR. HUDSON: Yes, they do.

MR QU RCS: If so, howwll these be
handl ed under the marketing order?

DR. HUDSON: Well, | would sinply
refer to Section 986.62 in that regards. Wich
handl er will be required to neet these
requirenents in Section 986.627?

DR. HUDSON: The receiving handl er
where here again the nut goes fromthe comodity
to being a crop.

MR QU RCS: And won't both handl ers
in that situation be required to conply?

DR. HUDSON: Be responsible for them

MR QU RCS: Al right.

DR. HUDSON: And they certainly wl|
be responsi ble for nmany records.

MR QUIRCS: Let ne focus your
interest real briefly on that |ast phrase where

we say "or transfers between handl ers” in that
definition.

DR. HUDSON: Right.
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MR QU RCS: Focus on it. Tell us why

you put that in there.

DR. HUDSON: Because it is a situation

t hat does occur where you have conpanies in sone
cases that serve as a neans of putting | oads

t oget her where they mght go to a grower, work
for a conpany conpiling pecans.

"1l give you anot her good exanpl e of
this out of nmy own personal business. In
Ceorgia, there are literally hundreds of small
buyi ng groups. They buy pecans from growers.

But in many cases, these buying groups are
affiliated with larger accunulators Iike nyself
who in turn take this small anount of product,
bring it in, conpile it, clean it up, put it with
| arger lots and then narket.

In that case, it would be extrenely
difficult to get and burdensone. Pretty small
buying points to be able to maintain all of the
necessary docunentation that it mght require to
be able to handl e those nuts.

MR. QUI RCS: Thank you, Dr. Hudson.
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| think I may have led you a bit astray.

DR. HUDSON: Ri ght.

MR, QU RCS: And that was hel pful and
we will get to it in Section 986.62, but | just
meant in that |ast phrase. 1Is this a placehol der
and a remi nder that we're going to get in the
i nner handl er transfer section?

DR. HUDSON: Yes. I'msorry. It is
in fact.

MR, QU RCS: Thank you.

DR. HUDSON: It is the placehol der.

MR QUIRCS: W tal ked about custom
cl eaning. What other types of fee for service
based activities occur in this industry?

DR. HUDSON: Cust om harvesti ng,
war ehousi ng, cold storage, transportation. So
particularly for smaller growers who can't afford
t he equi pnent and do not have access to the
equi pnrent, the ability to hire many of their work
responsibilities to the custonmer they do that.

MR QUIRCS: In those situations, does

the grower retain title and control of the
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product ?

DR. HUDSON: Yes, in a custom
rel ati onship regardl ess of where it m ght be the
grower still retains the ownershinp.

MR. QU RCS: Shoul d the persons
provi di ng these custom servi ces be consi dered
handl er s?

DR. HUDSON: No, they shoul d not.

MR QUIRCS: So that second sentence

which is the exception there of the terns of "to
handl e shall not include” you think that
accurately reflects the industry.

DR. HUDSON: Right. It does. They
shoul d not be included as handl ers.

MR QU ROS: kay. And that's because
of what again?

DR. HUDSON: Because they do not have
proprietary ownership of the product. They never
t ake the product and have control of it.

MR. QU ROS: Explain the general

intent of the first sentence of the definition to

handl e.
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DR. HUDSON: | nean to handl e, we
wanted to cast a wide net so that everyone after
t he grower who processes pecans for sale or to
consune i s considered handling or handler. But
we al so wanted to nmake it very clear that a
grower or someone who is nerely transporting
pecans for a grower or who is performng a
service for a fee for a grower is not a handler.
Only handl ers as defined are going to be
assessed. This is a very inportant point in
regards to assessnent.

MR QU RCS: Again, let's explain the
| ast sentence. Wat were you trying to get to
her e?

DR. HUDSON: Well, here again, we just
wanted to make sure that given how broad the
definition is in the first sentence one could
argue that a grower who sends his crop to a
handler is in fact a handler as defined. So the
sol e purpose of the |ast sentence is to ensure
that a grower is not assessed as a handl er.

MR, QU ROS: (kay. Focus on the term
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custom handling and tell us a little bit about
t hat .

DR. HUDSON: Ckay. Custom handl i ng,
all right, except for selling, consigning or
exporting or simlar activities paid for on a fee
for service basis by a grower who retains the
owner shi p of the pecans.

MR QU RCS: Yes, what is that and why
are you exenpting it fromthe definition of
handl er ?

DR. HUDSON: Well, under very limted
ci rcunstances, where a grower is not selling to a
shel l er or handler but is just paying for these
services as nmentioned and then in turn getting
hi s product back. Perhaps they may sell this at
a roadside stand or they may give it away. But
here ultinmately the grower is with the nuts.

And we do not want a grower assessed
unl ess they' ve becone a handler. So we made the
limting exception. This will rarely cone up in
the industry as it is structured.

MR QU RCS: Could this exception |ead
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to | eakage of assessnents?

DR. HUDSON: No. In ny opinion, this
is why we did not include selling, consigning or
exporting in this exception. This should be very
limted. But certainly here again we can revisit
this. The board can revisit this if there's a
need.

MR QUIRCS: Dr. Hudson, overall how
wor kabl e do you think this definition is in the
i ndustry as you understand it?

DR HUDSON: | consider it to be
absol utely the best solution for these services.

MR. QUI RCS: Thank you. No further
guestions at this tine of this definition.

JUDGE GQUTHRI DGE: Questions from
Agricul ture?

CROSS EXAM NATI ON ( Cont ' d)

MS. SCHMAEDI CK: Melissa Schnaedi ck,
USDA. Thank you, Dr. Hudson. That's quite an
notion there. You just gave sone testinony
relating to the exception fromthe proviso of

exceptions. Let nme just clarify that. You gave
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sone testinony about except for custom selling,
consi gni ng and exporti ng.

"' mwondering. |Is part of your
consideration in terns of accepting the
activities of customselling, custom consigning
and custom exporting because even though those
m ght be customactivities it involves placing
pecans into the stream of commerce?

DR, HUDSON:  Yes.

M5. SCHMAEDI CK:  Thank you. | have
anot her question. You made a brief nmention to
growers who nmay use a custom service of some sort
to prepare pecans, for exanple, to sell at
roadsi de stands. And you do renenber naking that
conment .

DR, HUDSON:  Yes.

M5. SCHVAEDI CK: So if a grower is
pl aci ng product into the stream of commerce
typi cally does that nmake them a handl er because
they' re doing that function? They're selling or
putting it into the stream of comerce?

DR. HUDSON: Yes, it does.
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M5. SCHMAEDI CK:  Wbul d that be the
sane for a grower that decides to export product
outside the production area? Wuld that grower
become a handl er ?

DR HUDSON: Yes. And that is
certainly a very nuch clearer situation

M5. SCHMAEDI CK:  Thank you. So
keeping this definition in mnd and what we | ust
di scussed as far as a grower who becones a
handl er by selling product, | want you to | ook at
986. 86, excepti ons.

(O f record discussion)

DR. HUDSON:  Yes.

M5. SCHMVAEDI CK: Do you recall the
Anerican Pecan Board's di scussion about these
excepti ons?

DR. HUDSON: Yes, we did. O, vyes, |
do.

M5. SCHMAEDICK: | want to tie this
section to the definition of handle. And | want
to focus on situations where a grower m ght

beconme a handler. So the grower is placing
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product into the stream of comrerce. And | want
to focus specifically on your conment about
roadsi de stands. In your opinion, do roadside
stands describe small grower businesses that are
trying to earn sonme extra cash?

DR. HUDSON: Yes, in nobst cases, that
IS true.

M5. SCHMAEDI CK: I n the context of
this Section 986.86, exceptions, you have a small
grower and he's putting his product in the stream
of commerce. So all of a sudden he becones a
handler. |s that correct?

DR. HUDSON: Possibly yes.

M5. SCHMAEDI CK:  But under this
exenption, would that grower be subject to
regul ati on or would he be exenpted if that grower
is selling let's say 450 pounds of product on the
side of the road?

DR. HUDSON: Right. He is exenpted.
W have a 1,000 pound exenption level. So he's
exenpted up to 1,000 pounds.

M5. SCHVAEDI CK: And why did the board
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contenplate this type of exenption? Wat was the
pur pose?

DR. HUDSON: Here again, as a grower,
| have given away a |l ot of nuts. So what it did
was allow for a handler to have at |east sone
way, a |leeway, in regards to those types of
ci rcunst ances.

M5. SCHVAEDI CK:  And, in the industry,
are you aware of some grower operations who al so
have roadsi de stands but they sell nore than
500, 000 pounds?

DR. HUDSON: Right. In that case,

t hey woul d be a handl er and woul d be expected to
pay the assessnent.

M5. SCHMAEDI CK:  And |'m curious. |
want to just carry this one step further. In
par agraph (c) of 986.86 you have nmail order
sales. And they're not exenpt. Wy are nail
order sal es not exenpt?

DR. HUDSON: Here again, that is a
very high end trade and snmall anmounts of pecans

and | arge amobunts of noney. And so we felt like
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that they should not be exenpt.

V5. SCHVAEDI CK: So if you have a
grower that uses a custom harvester and a custom
cl eaner and a custom what ever and that product
cones off the trees and get prepared for the
mar ket by a custom service and then that grower
decides to sell all of that product through the
mai |, does that grower beconme a handl er?

DR. HUDSON: Under that scenario, yes.

M5. SCHMAEDI CK:  Thank you. | believe
that is the extent of my questions regarding
handl i ng and handl er. Thank you.

JUDGE GUTHRI DGE: Ms. Chil ukuri, you
| ook |i ke a question.

MS. CHI LUKURI: Yes.

CROSS EXAM NATI ON ( Cont ' d)

M5. CHILUKURI: Dr. Hudson, | just
have a question regarding testinony as it relates
to pecan handling transfers just in terns of when
a transfer takes place what is your understanding
of who will be assessed.

DR. HUDSON: The receiver shall be
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assessed, but both shall be -- There will be
docunents tracki ng these pecans.

M5. CHILUKURI: And just to clarify,
you nmay want to take a | ook at both 25 and 62.

Is this an absolute in the sense that the
recei ving handl er nust al ways be assessed or is
this perm ssive?

DR. HUDSON: | would rather take a
field on this one. But here again inner handler
transfer occurs in our system And we have
facilitated that transfer.

| don't think that it will be a
process that will be used extensively. And again
it will require record keeping to track those
pecans as they are accumul ati ng and then transfer
at some point to a handler at a point in tine
that the product, | nean, the provided product
and the noney is changed fromthe two parties.

Now the entities that are responsible,
the handlers that are involved in inner handler
transfer would require record keeping on the

| oads that were in fact handled in that manner.
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And at a point intime that the load is
delivered, then that person, that sheller or that
handl er, woul d then pay the assessnment. That is
ny understanding. Now if it's different now, |I'm
sure you'll quiz me on it and find out.

M5. CHI LUKURI: Okay. Thank you.

JUDGE GUTHRI DGE: Any nore Agriculture
guestions?

(No verbal response)

REDI RECT EXAM NATI ON (Cont ' d)

MR, QU RCS: Dr. Hudson, thank you.
This is a bit like a jigsaw puzzle and every
pi ece of the testinony for the next seven days
will all fit together at some point. Then we'll
all have a better understanding. You' ve done a
great job.

|"d ike you to turn though to Section
986.62 in response to that question fromthe
USDA. And I'd |ike you to take a minute to read
that section and then let's have a quick
clarification. Tell ne when you're ready after

you' ve had a chance to read it.
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DR. HUDSON: Thank you. Yes.

MR QU ROCS: Ckay. Dr. Hudson, would
you |ike to change your answer with regard to the
i nner handler transfer with regard to especially
focusing on the intent there and the | ast
sent ence?

DR HUDSON: On the intent, | don't
understand. But the assessnent woul d be assumed
by the receiving handler if that clarifies it.

MR, QUIRCS: Please read that |ast
sent ence.

DR. HUDSON: "The assessor nust state
whi ch handl er has the assessnent
responsibilities.”

MR QU ROCS: And again | want to ask
you to take a | ook at that and correct the
answer. Isn't it true that either handler could
agree to pay that assessnment. And in sone
situations where there is a nmultiple stream of
handl ers, there nay be nore than just two that
are involved. But there may be nultiple

handl er s. |s that correct?
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DR, HUDSON:  Yes.

MR QUIROCS: So in a situation when
each handlers hands it off to the next handler,
there is a transaction that needs to be
docunented according to this section. |Isn't that
correct?

DR. HUDSON: That is correct.

MR QUIRCS: And either of those
handl ers can determ ne who pays if an assessnent
has not been yet paid. Isn't that correct?

DR. HUDSON: That is correct.

MR QUIROCS: Doesn't the |ast sentence
indicate that either handler may in fact pay the
assessnent as long as the forns reflect which
handl ers paid that assessnent?

DR. HUDSON: Yes, it does. Thank you.

MR. QUI RCS: Thank you. And are you
aware that M. WIlson will give testinony on this
section in Tifton, Georgia in approximtely a
week?

DR. HUDSON: | was not aware of that,

but | assuned that soneone nore qualified than
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nysel f woul d.
MR. QU RCS: Thank you, Dr. Hudson.
No nore questions on this section.
JUDGE GUTHRI DGE:  Any fol | ow up?
(No verbal response)
Can we go off the record for a mnute?
(Wher eupon, the above-entitled natter
briefly went off the record.)
JUDGE GUTHRI DGE: Back on the record
for a mnute. W' ve been off the record for a
m nute and reached a consensus that it's now 6:11
p.m and we're going to recess until tonorrow
norning at 8:00 a.m and resunme Dr. Hudson's
t esti nony.
MR. QUI RCS: Thank you, Your Honor.
JUDGE GUTHRIDGE: Of the record.
(Whereupon, at 5:36 p.m, the above-

entitled matter went off the record.)

Neal R. Gross and Co., Inc.
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CERTIFICATE

This is to certify that the foregoing transcript

In the matter of: proposed Marketing Order and
Agreement for Pecans

Before: yspa

Date: (07-21-2015

Place: 1as Cruces, New Mexico

was duly recorded and accurately transcribed under
my direction; further, that said transcript is a

true and accurate record of the proceedings.

Court Reporter

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com






