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Introduction

The Organic Trade Association (OTA) thanks the Agricultural Marketing Service for this opportunity to
comment, and for providing an additiona 30 daysto comment. OTA especidly thanks AMS for
creating a proposed rule, amoderately revised version of which would be workable, based on
legidation that was ingpired more by the need for promotion order reform as the need for marketing
order reform, and OTA looks forward to commenting on an AM S promotion order proposed rulein
duetime.

OTA notes that Section 10607 of was included as a compromise between, on the one hand, adetailed
proposa endorsed by OTA to create an organic promotion order pooled from existing promotion
orders, and on the other hand, the need to expedite the main purpose of that proposal. OTA haslong
believed that the mgor sdling point of the organic producer isthe method of production, and so the
organic producer is not well served by contributing to promotion orders or promotion programs under
marketing orders. The intent of the 2002 Farm Bill was to relieve 100% organic producers from these
promotion assessments.

Comments
General Comments

1. The proposed rule as presented is overly burdensome on the 100% organic producer. 1tisUSDA’s
respongbility to see that no 100% organic producer is assessed for commodity promotion purposes.
This can be done more smply than the process outlined in the proposed rule (see “Comments focused
on the proposed 7 CFR 900.700(c)” below).
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2. Thisrule implements an exemption from assessment and must not require a producer payment
followed by arefund. If the operator provides an affidavit (see Comment 10, below) from a
USDA-accredited certifying agent that shows the operation has been 100% organic during the course
of an assessment period, the Board must not assess the producer. On the other hand, if a

producer provides an affidavit demongrating that the commaodity has been 100% organically produced
during the assessment period, for which the producer has dready paid in full, not having an affidavit a
the time of payment, the Board must grant arefund of any promotion assessment money paid by the
operator during that assessment period. See Comment 21 under “Comments focused on the
proposed 7 CFR 900.700(d)”, below.

3. Additiondly, the proposed rule fails to implement Section 10607 in at least one case. In an example
given in the rule, a handler who does not process cannot exempt a producer from paying for the
promotion portion of an assessment under a marketing order. In light of Section 10607, which exempts
100% organic producers from promotion assessments, dl handlers collecting promotion assessments
should be required to recognize that 100% organic producers are exempt from assessment and not
collect any promotion assessment money from such producers. This exempt status must be recognized
where valid regardless of whether the handler (in this case, the collector of the promotion assessment) is
aprocessor. Handlers who pay marketing order assessment checksto USDA areworking on behal f
of producers. Therefore, it should not matter whether a handler involved in promotion assessmentsis
aso aproducer. The point is not who collects the assessment, the point is that no assessments should
be made on 100% organic producers, whether by the Board or through a handler.

4. 1n 900.700(b) and 900.700(c), USDA seemsto be implying that 100% organic producers are not
exempt from promotion assessments until they are “ gpproved”. As the certification body for an organic
operation’s organic system plan, the accredited certifying agent (ACA) isthe only competent authority
to decide whether an operation is 100% organic, which is the sole determinant of a producer’s
exemption from promotion assessments. The Board may only rgect an affidavit (see Comment 10,
below) on procedura grounds.

5. Handlers often handle product from both organic and conventiona sources. The handler should not
be required to be 100% organic; the exemption only gpplies to the organic commodity, and the handler,
as an assessment collector, must exempt 100% organic producers. Therefore, the handler cannot be
required to only handle organic commodities.

6. Theterm “handler” is not condgstent with 7 CFR 205, the regulation that defines producers affected
by this proposed rule. Asthisrule only gppliesto producers covered in 7 CFR 205, USDA should
consder usng language consstent with that regulation, or a least cdlarify the relaion of the definitions of
“producer” and “handler” in the two regulaions. In this comment, the terms* producer” and “handler” is
used with the definition provided in 7 CFR 205.2.

Comments focused on the proposed 7 CFR 900.700(a)
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7. The portion of adminigtrative overhead alocated to promotion assessment adminisiration shoud aso
be included in the caculation of the portion of assessment used for promotion for the purpose of
exempting 100% organic producers from promotion assessments.

Comments focused on the proposed 7 CFR 900.700(b)

8. Thetwo ingtances of the word “handler” in this subsection should be changed to “ producer” in order
to be consstent with the usage of the term “handler” in Section 10607 and 7 CFR 205, the regulation
defining producers affected by this regulation. Alternately, the word “handler” could be changed to the
words “producer or handler” or *producer/handler”; or, the word handler could smply be defined to
include 100% organic producers.

9. Theterm “100% organic producer” applies only to the commodity being assessed. Therefore, the
words “any conventiona or non-organic products’ should be changed to “any conventiona or nor+
organic products under the marketing order”. Otherwise, producers could not market any nor-
agricultura, non-organic products such as sand and gravel or wood, or agricultura products such as
honey, not covered by the marketing orderslisted in (&), and Hill retain their assessment exemption.

Comments focused on the proposed 7 CFR 900.700(c)

10. Thewords “application” and “certification” should both be replaced with “affidavit” in order 1) to
clarify that 100% organic producers are exempt from such assessment; and 2) to avoid confuson with
the term “certification” asused in 7 U.S.C. 6502 and 7 CFR 205.

11. Throughout this section, the proposed rule appears to state that producers must petition the Board
for the exemption, and that the Board makes the decison. OTA urges USDA to state explicitly that a
Board need only receive an affidavit from the competent authority, an ACA, in order for the Board to
be required to exempt the producer from assessment. There is no need for a 100% organic producer
to be recognized twice as being 100% organic, and the Board has no means of verifying this satus other
than through the organic system plan aready reviewed and ingpected by the ACA. Therefore, the
Board must smply recognize the affidavit sgned by the ACA as proof of a producer’s 100% organic
gtatus and entitlement to an exemption from promotion assessments and take the necessary and
appropriate actions to ensure that such producers are not assessed for promotion activities under the
applicable marketing orders.

12. The proposed rule seems to be implying that 100% organic producers are not exempt from
promotion assessments until they are “approved” after submitting an “application”. OTA reminds
USDA that 100% organic producers are exempt from promotion assessments. As the approving body
for an organic operation’s organic system plan, the accredited certifying agent (ACA) isthe only
competent authority to verify thet an operation is 100% organic, which is the sole determinant of a
producer’ s exemption from promotion assessments. If aBoard is given authority to rgect an affidavit
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verifying 100% organic producer Satus (see Comment 11, below), it may only do so on procedura
grounds.

13. Thewords *“disapproved” should be replaced by “not received in order”, and “disapproval” should
be replaced by “the affidavit not being in order”. The Board has no authority to approve

or disapprove 100% organic producers submitting affidavits; such producers are exempt, and it isup to
the Board to take appropriate action to see that such producers are not assessed for promotion
activities under the gpplicable marketing orders.

14. Requiring an annud “re-certification” affidavit is overly burdensome for producers changing from
100% organic gatus to a non-100% organic status. Producers should smply be required to notify the
Board of any change in their 100% organic status within 30 days of such a change.

15. The burden is on the Boards, via USDA ACAS, not to assess exempt producers for promotion.
The burden must not be on the producers. The rule should say, handlers who charge assessmentsto
producers must not assess 100% organic producers.

16. Please notethat in 7 CFR 205, certified handlers have no necessary relation to certified producers,
except as part of an audit trail.

Comments focused on the proposed 7 CFR 900.700(d)

17. After the words * estimated total expenditures’, delete the words “ approved by the Secretary”.
This phraseis unnecessary. OTA notes that it isup to USDA not to assess 100% organic producers, if
USDA questions someone' s status, the burden is on USDA to prove otherwise.

18. OTA notes that 100% organic producers may not be assessed for promotion activities, and agrees
that a caculation must be performed before the producer is assessed for other marketing activities under
the marketing order, so that the producer is not required to pay for promotion activities. This
caculaion should be an estimate based on the previous year’ s promotion-rel ated expenses.

19. If aproducer does not agree that the assessment rate is fair, based on the calculation of promotion
expenses, the producer must be accorded the right of due process, to be exercised through apped to
the Nationd Appeds Divison.

Comments focused on the proposed 7 CFR 900.700(e)

20. OTA agreesthat after an assessment period, the Board should recalculate the actua expenses,
leading to either an exempt person paying additiona money or being reimbursed or credited by the
committee or board for the amount overpaid.
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21. If aproducer does not agree that the assessment rateisfair, based on the re-cdculation of
promotion expenses, the producer must be accorded the right of due process, to be exercised through
appedl to the National Appeals Divison.

Comments focused on the proposed 7 CFR 900.700(f)

22. Theword “immediately” should be changed to the words “within 30 days’.  The producer should
be accorded the same consideration asthe Board. Of course, the date the producer becomesineligible
does not change, but requiring immediate notification is overly burdensome.
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