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PROCEEDI NGS
8:30 a. m

THE COURT: Ckay. Good norning, everybody.
We're on the record right now.

And today's Novenber 19th. It's 8:30 in the
nmorning in Seattle. [It's the sixth day of our hearing, and
at this point, | believe M. Yale was going to call --
start calling his witnesses; is that correct, M. Yale?

MR. YALE: Pardon?

THE COURT: You're going to call w tnesses right

MR. YALE: Yes. W're ready to call --

THE COURT: Well, let's have our first wtness
t hen.

MR. YALE: This is M. Benjamn F. Yale on behalf
of Smith Dairy, Edaleen Dairy, and Mallory's Dairy, and we
call as our first witness M. David Beene.

MR. BERDE: Could you spell it?

MR YALE: B-e-e-n-e.

THE COURT: [|'ll have -- when | swear themin,
al ways have them state their name, M. Berde, and spell it
for us, so we'll get alittle ritual here.

Pl ease rai se your right hand.
DAVI D BEENE, W TNESS, SWORN
THE COURT: And could you pl ease state and spel
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your nanme for the record?

THE WTNESS: M nane is David Beene, spelled B-

e-e-n-e.
THE COURT: Go ahead, M. Yale.
EXAM NATI ON
BY MR YALE:
Q Yeah, M. Beene, where do you reside?
A San Antoni o, Texas at the present tine.
Q And are you presently enpl oyed or --
A | am not.
Q Retired?
A l|"mretired.
Q Let's give, if you would, to the participants

here and to the departnent a brief biography since your
secondary education. Were did you receive any education
after school -- high school?

A | attended Bayl or University for four years,
graduated with a bachel or of business adm ni stration.

Q kay. And what enploynment did you have after
your graduation from Bayl or?

A | worked for Sears Roebuck for three years. Then
| went to ny hone town where | grew up, Comanche, Texas
becane the Vice-President of Operations of a |arge
retailing firmthat sold everything fromdry goods to

funeral hones to |unber yards, very broad product makes.

R & S TYPING SERVI CE - (903) 725-3343
5485 S. Live OGak, G lner, Texas 75644




© o0 N o o b~ w N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo 0o »dM W N - O

1673

And then | went to San Antonio as CEO of a | arge
firmthat sold building materials. Fromthere | went to a
firmcalled Gore's, Inc. (phon.), prior to their purchase
to Pure M|k Conpany (phon.). | worked for themuntil
got ready to retire.

Went back to San Antonio, and a gentl eman owned
sone -- owned a dairy and a processing plant south of San
Antoni o asked ne to conme and be the CEO of that conpany.
And then | retired in '99.

Q Now, CGore's, Inc., what is Gore's, Inc.?

A CGore's, Inc. is aintegrated, agricultural
operation. Wwen | went there they had |arge feed mll, had
a dairy farmw th several different barns, and they have
some -- a retail store at that tinme, retail agricultural
products.

Q And then they -- while you were there, they
acquired sonme additional parts to their operation?

A We acquired the Pure M|k Conpany. It's actually
-- the proper nanme is Pure M|l k and Ice Cream Conpany in
Waco, Texas, 100 mles east of the town where we operated,
whi ch was Comanche. W al so acquired sonme nore feed mll
enterprises in New Mexico.

Q Now, are you aware of what the predom nant issue

is at the hearing today?
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Q And what is that issue.

A As | see it, it's to put a cap on
producer/ handl er activity or sales.

Q Do you have an opinion as to whether or not it is
necessary to inpose -- the secretary to inpose a cap on
pr oducer/ handl ers?

A Yes, sir, | do have an opi nion.

Q And what is that opinion?

A That opinion is that it's not needed.

Q And do you have a summary of the -- what your
testinmony is going to be to the secretary today?

A Yes, | do. | have a short summary. Wuld you
like me to read that --

Q Yes, if you could read it.

A "Limtations inposed on how nmuch mlk a
producer/distributor could buy and where a
producer/distributor can sell its mlk, coupled with market
forces inposes a market created |imtation on a
producer/distributor."”

Q Let's talk -- let's go back to this situation
that you nentioned before. Wat is your relationship to
Gore' s?

A | had been on the board of directors at CGore's
for a nunber of years, | don't renmenber how many, when they

asked ne to come back there. W wife's famly actually

R & S TYPING SERVI CE - (903) 725-3343
5485 S. Live OGak, G lner, Texas 75644




© o0 N o o b~ w N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo 0o »dM W N - O

1675

owned the vast controlling interest in that endeavor, and
they felt like I had some nmanagenent expertise that would
help in the gromh of the conpany.

Q And was it predom nantly owned by famly menbers?

A Yes, there was a few shares of stock out to sone
key enpl oyees, but outside of that, for all practical
purposes, it was a fam |y conpany.

Q And t he key enploynent positions or the main
officers and directors, were those famly nmenbers?

A Yes.

Q And that included the operation of a dairy farnf?

A Yes.

Q And how big was that dairy farnf

A As nost dairy farns do, it varied in size. CQur
peek was close to 5,000 cows.

Q And you said you nade a decision to purchase the
Pure M|k Conpany. Wat was the purpose and the intent of
acquiring the Pure MIk and |Ice Cream Conpany?

A Well, outside of tenporary insanity, it was that
we -- the folks that had built this conpany prior to ny
comng to work with them had done an outstanding job of
buil ding a very good cattle herd and an extrenely good herd
heal th program They were deeply involved in the enbryo
transfer program which gave them genetics for sone

extrenely good mlk cows, and as | said, the herd health
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program
Coupl e those two things together, they were

t al ki ng about how -- what could they do to maxim ze the

out standi ng herd health and the genetics that were in the

cows, and canme up with the belief that the thing to do in a

case like that was try to market that product,

differentiate it to the consum ng public, and see if they

could make it as a producer/distributor.

Q And was the Pure MIk and Ice Cream Conpany an
exi sting conpany?

A Yes. Excuse ne, | did |eave one thing out. They
hoped to nmake noney out of it. | nean, obviously there was
a notive to inprove their class one sales, but yes, Pure
M|k was a operating conmpany

Q And who are sone of the prior owners of the Pure
M|k and I ce Cream Conpany?

A My understanding is that that actually started as
a Borden plant back in the '30s, and it was producing, |

believe, the canned mlk, the condensed mlk. After that,

it was -- |I'munclear of who owned it for a nunber of years
in there. There was a M. -- oh, a gentlenman out of
Dallas, I'msorry, that controlled interest init, and |

can't renmenber his name at this tinme, when we bought it.
Q Now, by acquiring the operation of Pure MIlk, did

t hat change the status of Pure M|k under the -- at that
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time, the Texas m |k marketing order?
Yes, it did.
And what did that nmake the Pure M Ik Conpany?

> O >

A producer/distributor.

Q Al right. And how many years did you operate
the Pure M1k Conpany as a producer/distributor?

A | can't give exact dates, but it was from sone
time in 1987 until a date near the end of 1995.

Q Okay. And you were involved in those operations
that entire tinme?

A | was the chief executive officer, yes, of
Gore's, Inc..

Q Now, as the CEO of CGore's, Inc. and your -- were
you involved in any of the day-to-day operations of the
pl ant and in sal es?

A Yes.

Q And were you intimately involved in the decisions
that were being made in that -- in operating that business
on a day-to-day basis.

A Yes. Operational side of it, other people did
nost of it. | was not an expert in that at that tinme, but
the financial side and nanagenent deci sions, yes.

Q When -- describe the Pure MIk Conpany, if you
woul d, please, to the secretary. | nmean, how big was it?

| mean, what was its volume of sales --
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A Qur vol une --
In mlk -- in terns of mlK.
A Qur volune in mlk reached 800,000 gallons a

month and held that for a substantial period of tine, a
year, a little over a year. It was much | ower than that
when we purchased the plant. It's located, as | said, in
Waco and distributed through its own routes. Waco, Tenpl e,
Austin, a little in San Antonio, big school business in
several different |ocations, got sone mlitary business for
a while, and was a -- it was one of the standard old mlk

conpanies. Did some serious distribution in one discount

retailer.

Q Now, what was the product m x that you nade at
t hat plant?

A Product mx was fluid mlk in the form of

gallons, half gallons, quarts, half pints, pints. W did
five gallon bag and box for a while. W did -- that's
about all that we did -- well, we made eggnog during the
season, butterm | k. Then we had other products that we
could and did purvey that were not whole mlk, such as we
made the ice creamm x that goes to places like Dairy
Queens.

Q Now, did your operation as a PD draw any ki nd of
regul atory action?

A Oh, ny goodness. Yes, sir.
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Q And can you descri be what happened?

A We had a hearing nuch Iike this, and it was a
short tinme after | joined the conpany. It was
di sconcerting, but it was a large hearing in, | believe,

Fort Worth, Texas.
Q And what was the nature of the regulatory -- what

was bei ng sought to be done there?

A Well, as | renenber, it was very simlar to this.
The sky was going to fall inif we were allowed to be a
producer/distributor, and there -- it was going to weck

the market, it was unfair advantage that we had, and that's
about it. Very, very simlar --

Q Al right.

A -- to what |'ve heard here.

Q And what was the result of that regulatory

A W were allowed to beconme a producer/distributor.

Q And in the years that you were a

producer/distributor in Texas, did the sky fall in, in that
mar ket ?

A Well, no, sir, unless it was fall -- fell in on
us.

Q And were you involved in any other regul atory
situation involving being a PD?

A. VWll, one | -- one cones to mnd. Wen we were
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selling a very, very large grocery chain and the m |k
adm ni strator charged us back with sone, | think it was
$315, 000 of noney because it was felt by the market
adm nistrator that we were selling to another distributor,
or anot her processor of mlk since this conpany did process
their mlk, and our mlk was going through their warehouse.
not the mlk plant, but their warehouse.

Q Was this a significant custonmer of yours?

A Yes, sir. At that tinme, it was the |argest,
singl e custonmer we had.

Q And the result of that regulatory action froma

regul atory standpoi nt was what, ultimtely?

A Well, | started to say we won the case. W won,
and we lost. We lost -- we won with the court side of the
case, but in the process, there was so nmuch -- trying to
think of words. If you'll excuse ne. There was so nuch

activity that involved our custoner having to answer
guestions that they quit using us in the capacity that we
wer e bei ng used.

Q So the fact that you were a PD and the scrutiny
that it gave your custoner, you being a PD, had the inpact
of denying you a significant market for your m|lk?

A Well, for that mlk, yes, sir. And that's ny
opinion, and its based on, you know, what was said to us at

the tinme by our custoner. We did not |ose that account as
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a customer, but we |ost what we were -- private |abeling
for them

Q Now, | want to take your attention over to the
conpetitive situation that you experienced as a -- in that

Texas market. First off, let's talk about the cost
structure and the cost to produce mlk. Do you recal
approxi mately what your -- you considered your standard
costs in processing mlk were?

A Yes, sir. In our market, we conputed standard
costs by figuring what we considered all of the production
expenses fromthe time the mlk cane in the door, or into
the silo, until it went out with -- and it included the
managenent of plant. It did not include the sales force or
the container. And when we got there, it was sonething
over 30 cents a gallon. | think it was 33, but | couldn't
swear to that.

Q And what did you get it down to?

A well, we got it -- | think, as | renenber, the
best nonth that we had, we were around 17 cents.

Q Now, did you devel op sone intelligence as to what
you believe the costs were of other plants that you were
conpeting with in the market were?

A Yes, sir.

Q And what was your understanding that their costs

were in conpetition to you?
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A W tried to sell sonme |arger, nmjor grocery
chains in the area, and we -- in order to do that, we had
to lay out all our costs to themand project what the costs
woul d be if we received the volune that we were hunting,
and each tinme they would point to the standard cost and say
it's way too high, just way too high. You' ve got to bring
it down.

Q And how low did you bring it down, in nunber, to
bid the business?

A We brought it down to around 13 cents -- 13 and a
hal f cents in one case.

Q And was that | ow enough to match what was being
done in the market?

A No, sir, it was not.

Q did you make a determ nation of the size that you
felt you needed to be in order to make this a sufficiently
profitable operation, reflecting a return on investnent?

A Yes, sir, we did.

Q And what was that size?

A It was, in our market, 1,200,000 gallons per

Q And were you able as a PD to reach that size?

A. No, sir.
Q Now, | want to take your -- bring your attention
to the -- continue with this discussion on the size of the
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mar ket. The types of conpetitors that you dealt with, did
they have -- what -- did they have any advantages over you?

A | don't feel |like they had any unfair advantages
over us, but they had a nunber of advantages and there were
advant ages we were striving to achi eve ourselves, primary
the benefit of the | ower production costs because of the
vol une going through their plants. They could, not all of
them but many of them I'm-- | want to say nost of them
but I"mnot sure it was nost of them ran their plants
seven days a week, 24 hours a day. W ran ours five days a
week, and about 17/18 hours a day, and you know, nore power
to them They beat us.

Q How -- what were the size of the plants you
conpeted with?

A I --

Q You don't renmenber?

A Well, I don't know. | know we had one very | arge
retail chain that owned their own plant, and gee, there's,
had to be, who knows, 20 mllion gallons. |, you know, |
-- it's -- that's not a figure | would try to substanti ate,

because | can't.

Q Moving -- | want to tal k about the situation of
operating the -- your operation there as a
producer/handler. D d the fact that you were -- or, what

[imtations did the producer/handl er regul ati ons put on you
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as -- operating as a plant?

A Well, we could not buy and bring into our plant
virtually any fluid mlk. |If | remenber correctly, the
gal | onage was |ike -- sonething |ike 2,100 gallons a nonth,
and we couldn't -- and I'mnot sure but what that may have
been 2,100 pounds. It was so small that it, you know, we
just couldn't buy outside of class one product. And on the
other side was the limtation of -- that was inposed by the
nature of us being a producer/distributor, and that was the
need for mlk at certain tines of the year when the cows
were not at their peek production, and the | oss of business
at atime of the year when the cows nay have been at their
peek producti on.

Q Well, let's talk a bit about this idea that you
were limted on how much you purchased, and let's talk
about the practical inpact on a producer/handl er that
cannot purchase mlk from anyone el se. Can you describe on
a day-to-day operation of a plant the situations that arose
as a result of being not able to purchase m |k from anybody
ot her than using the mlk fromyour own farnf

A Well, M. Yale, when school started, our cows
didn't knowit, and it was really, really difficult because
in that part of the country, very, very hot August, and
that's when school's starting. And it was so hot that our

producti on woul d nearly al ways be down. And so you'd find
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yourself at the plant many, many tines with a full work
force waiting on mlk to get there fromthe dairy because
we're mlking 24 hours a day. There were tinmes when we
sinmply couldn't get the mlk there when it needed to be
produced or processed, excuse ne.

Q And were there any other situations where the
inability to purchase m |k hanpered your ability to grow
sal es?

A Yes, sir. | suppose one of the nost telling

exanpl es of that would be when we tried to pick up a

custard -- excuse me, a customer with any real size to
them we'd have to tell themthat they -- if we weren't
going to -- if we were not going to have to build another

barn to bring in the cows, then we at |east needed a nonth
to bring in the cows. But if we were going to have to
buil d another barn, you're looking at four to six nonths.
And it's hard to sell that blue sky to sonebody that you're
going to do it, but it won't be there for a while.

Q Do you have an estimate what the average cost was
to add production to your --

A As near as we thought we could figure it,
counting the cost the cow, and the | and, and the buil ding,
about $3,000 a cow.

Q And what was your average production per cow

under that scenari o?
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A Again, it varied. Qur tenperatures vary a lot in
Texas, and we'd have a |l ow -- hopefully the | ow woul d be
around 70 pounds, and it'd get up to 78 pounds, sonetines
80 pounds.

Q And the -- in this situation if you nmade that
investnment, was there the ability in that nmarket to obtain
| ong-term contractual agreenments with the buyers to hold
on and furnish your mlk for a long term period?

A Oh, no, sir. No, sir. Schools, of course, you
could get a contract for nine nonths. Prisons, which we
seemto have a |lot out in Texas, and maybe not enough, we
-- you could get themfor a year. Sonme governnent
contracts were annual .

Q Now -- so if you made this investnent as a
producer/ handl er to have that m |k, there was no assurance

that the sales would be there, right? Is that what you're

sayi ng?

A Yes, sir, that's specifically why we sold our
pl ant .

Q Well, let's talk about that for a nmonent. D d

there ever cone a tinme where you did nmake an expansi on of
the herd to supply a particul ar market?

A Yes, sir.

Q And what was the result of that expansion? D d

you get the sale?
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A Yes, sir, --

Q And how I ong did you have that sal e?

A | really don't renenber, but it wasn't nonths.

It was probably in the nei ghborhood of two years.

Q And what happened?

A Well, it was a major discount retailer, and one
day we got a call that said we've given the business to
soneone else. W were putting gallon -- 80 gallons on
bossy carts (phon.) for this custoner, and they deci ded
that their -- the best way to market m |k was have two
gal l on containers instead of one gallon containers. So we
not only lost the sale, we had sonme $400, 000 worth of bossy
carts to try to get rid of.

A So what did you do with the mlk that you had
that wasn't going into bottled mlk? Well, first of all,
what percentage was that of your market at that point, or
your sal e?

A Best of my recollection, it was conservatively 22
per cent.

Q And what was -- what did that do to your
operations of your producer/handl er?

A We had to find sonebody that would take what, for
us, was a large, large amount of our production.

Q And did you -- were you able to get a class price

for that production?
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A We got -- as | renenber it, it was a little bit
under class three, and we had to provide the freight.

Q So it netted out approximately -- do you renenber
approxi mately how nmuch?

A Well, we weren't com ng out whole on it. No, |
can't renenber the exact nunber. | just -- | want to say
it was $1 a hundredwei ght bel ow class three, and we paid
the freight.

Q And the result -- the end result of the |oss of
t hat sal e was what?

A We sold our plant.

Q And who did you sell it to?

A The OGak Farns.

Q Now, in this situation with the sale of, or this
-- is there anything, as you | ook back that the risk of
operating that plant as a PD that you could ve, in any way,
have reduced that risk of fluctuation of sales, or is the
mar ket such that that's just the way it --

A | can't think of anything. W even bred the cows
so that they'd conme fresh, you know, when we needed, or
anticipated the need for the mlk. And so no, | don't know
of anything. There may have been sonet hi ng.

Q What about -- well, I'lIl wthdraw that question

Now, the tinme canme, | think you testified

earlier, that you retired, that they closed the plant, you
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and then you went back in enpl oynent and operated
dai ry operation?

Yes, sir.

And what was the nane of that?

Prom sed Land Dairy.

And was it a producer/handl er?

Yes, sir.

And what did it -- what was its nature of its
just briefly?

It was a very nmuchly (sic) a niche market that

consi sted of whole foods and health food stores, and we

were in
dr awi ng
bottl es.

Q
regul ati

A
Q

some nmaj or grocery chains, very small space. Their

card was it was jersey mlk, and it was in glass

And did the operation of that as a PD under the
ons have an inpact?
Did the regul ations --

Being a PD to maintain PD status, did that inpact

t he operation of that operation?

A

Yes, sir, the sane as it did in the other one.

It was obviously on a nmuch smaller scale.

Q
conpany

A

Q

Yeah. And did they -- you' ve not left that
and retired, right?
Oh, yes, sir, in '99.

Do you know whet her or not they remained as a
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pr oducer/ handl er ?

A They are not.

Q Now, what is the -- are you still involved with
Gore's, Inc.?

A I"mstill on their board of directors.

Q And what is the status of Gore's, Inc. today in
terms of the types of operations it has?

A Well, 1'd have to step back a little bit. Even
while | was there, after we had sold the mlk plant, we saw
what we felt |ike were greater opportunities in another
area. This last -- it's either this last nonth or the
first of this nonth, Gore's sold their cows and | eased
t heir barns.

Q So as -- at this point, you're -- it's no | onger
a dairy farn®

A That's correct.

Q Now, if you were a dairyman today, and you had
the size, would you consider being a producer/distributor
as an attractive opportunity for a large -- by the way, et
me back up a second. The size of your farmin conparison
to other dairy farns at that tinme in Texas, howdid it
rank?

A W were one of the largest at that tine. That
woul d not be the case today.

Q But if you were a dairyman today, as being a PD
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woul d you see that as an attractive option know ng what you
know?

A Well, not with any limtations on how big we
could get.

Q And why is that?

A The econony of scale was so inportant in our
experience, that the producer/handl er benefit was a good
one, except for it being so difficult to bal ance your
supply, and even then the advantage of running seven days a
week, 24 hours a day, and of course, involving -- that's
t he cl ean-ups now, they're not producing ml|k every second
of the day. But you just need a | ot nore volune than we
could get. So yes, under certain circunstances and in
certain markets, | would sure consider it, but not that
one.

Q And during that period of tine, the regul ated
handl ers were able to conpete with you?

A Yes, sir.

Q And in that environnment, was there situations
where you gai ned sal es fromyour conpetitors?

A Yes, sir.

Q And did you | ose sales to conpetitors?

A Yes, sir.

MR. YALE: Your Honor, | don't have any nore

guesti ons.
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THE COURT: Ckay. Thank you, M. Yale.

Shoul d I have cross-exam nation first, or should
-- or would -- M. Ricciardi, do you want to ask a few
guestions first?

MR RICCOARDI: I|I'mgoing to, at this point,
reserve my questions.

THE COURT: kay. Yeah. Let's try to just sort
of like |I did yesterday, backwards and we'll have the cross
be -- proponents ask sonme questions now. Don't forget to
identify yourself when you're speaking.

EXAM NATI ON
BY MR BERDE:
Q M. Beene, ny nane is Sydney Berde. | represent
the United Dairynmen of Arizona.

| want to ask you a few questions about the
operation of Gore and Pure MIk. Were was Pure M|k
| ocat ed?

A Waco, Texas.

Q WAco0?

A. Yes, sSir.

Q And Pure M1k was a regul ated handl er under the
order that regulated that area, was it not?

Yes, sSir.

And how | arge an operation was Pure M1 k?

A You're tal king about when we bought it?
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Q Yes.

A | don't renmenber. | know it was nuch |ess than
800, 000 gal | ons.

Q And Pure M1k conpeted in the marketplace with
whon??

A Oh, the sane people that we conpeted with, --

Q Can you identify sonme of them

A Oh, yes, good conpetitors. Geat conpetitors.
O course, we conpeted with HEB who owned their own mlk
plants. W conpeted with OGak Farns, Bordens, just a little
bit with your plant -- with the Dean plant, rather, out in
Lubbock. We're on the fringe of their territory. And

basically that's the ones | can renenber

Q Pure Mlk's raw m |l k supply was AMPI, was it not?
A | believe that's correct.
Q And AMPI is -- was a cooperative supplying raw

mlk to handlers in that marketing area, was it not?
A Yes, sir.
Q So that the mlk that Pure M|k processed and
di stributed, AWPI benefitted by the receiving -- the use,
or the market area -- the order, benefitted by receiving
t he use value of that m|k?
A Yes, sir.
Q And that affected, of course, the blend price for

all of the producers in that order, did it not?
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A Yes, sir.

Q Now, at that tinme, Gore was a substantia
producer, was it not?

A Yes, sir.

Q O M. Gore was. And M. CGore had a nunber of
farms, did he not?
We had four barns, three farns or -- yeah.
And CGore was a nenber of AMPI, wasn't he?
That's correct.

And AMPI marketed the Gore's mi |k production?

> O >» O >

Yes, sir.

Q And Gore, in turn, received the blend price or
t he share of the market's use value of the mlk that was
mar keted in that marketing area, --

A Yes, sir.

Q -- didn't he?

Do you recall the year in which Gore decided to

purchase the Pure M|k operation?

A | think I do.

Q What year was that?

A | believe that was 1987.

Q And when CGore purchased Pure M|k operation, how
long did Pure M|l k remain a regul ated handl er?

A We remai ned a regul ated handl er until our

contract with AMPI ran out, and | can't tell you how many
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nmont hs t hat was.

Q You term nated your nenbership in AMPI; --

A Yes.
Q -- is that correct?
A Yes, sir.

Q And you then marketed all of your production or
what ever Pure M|k could use of your production, as a

pr oducer/ handl er ?

A Yes, sir.

Q Where el se --

A Excuse nme. |I'msorry.

Q Yes.

A Most of the tine.

Q Most of -- where else did you di spose of your raw
mlk?

A We sold sone raw milk to a processor in -- new

Wchita Falls.
Q What kind of a processor, fluid mlk handl er?
A Yes, sSir.
Q And where el se did you di spose of your m | Kk?
A

Oh, we disposed of our creamto Bluebell. I

can't renenber -- after we lost the volume with the big

di scount retailer, | can't remenber where we di sposed of
it. | just remenber howdifficult it was, and how nuch it
cost us.
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Q Wel |, when you di sposed of your mlk to those
outlets, you recall what price you received fromthe fluid
handl er ?

A Never nore than class three.

Q Cl ass three?

A Yes, sir.

Q And you di sposed of your creamto an ice cream

A Yes, sir.

Q Now, when Gore through Pure MIk becane a
producer/ handl er, the market order was denied the use val ue
of that distribution, wasn't it?

A Yes, sir.

Q So that depressed the blend price to whatever
extent was withdrawn fromclass one sales in that market?

A Yes, sir, that was covered in the market order
hearing, and it was |like one percent. It was very small
|"m not sure exactly what it was.

Q When Gore acquired Pure MIk, did you continue to
conpete in the market with the sanme regul at ed handl ers that
Pure M|k had conpeted wi th?

A Yes, sir.

Q And can you identify who those -- whether there
was a change or whether the handl ers remai ned the same?

A l|"msorry. Could you ask ne that question again,
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pl ease?

Q Were they the sanme handlers with whom Pure M Ik
had previously conpeted?

A Yes, sir.

Q And when | use the term "conpete,” you understand
| mean you took business fromthem they took business from
you; that correct?

A Yes, sir.

Q When you made offers to buyers of your processed
m |k, how did you go about setting the offering price?

A Coul d you be nore specific?

Q Well, how did you decide you're going to -- what
-- how did you decide the price you're going to put on a
gal lon of m | k?

A Sane way we did when we were a pool plant. The
price that was in the marketplace at that tinme provided one
gauge for us as to how high we could go or how | ow we had
to go, if we knew the price that customer was buying for
when we were trying to get his business. And, of course,
then we conputed our cost of operation of the plant and the
transportation costs. The mlk was sold to us -- no,
excuse me. MIk was transferred to us as a -- as if it
were class one, if we were selling to a class one custoner.

Q You started increasing your gallon offering price

by the -- your raw mlk cost, didn't you, and built it up
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fromthere?

A No, sir, not necessarily.

Q What t hen?

A We built our costs up fromthere, but in pricing
t he product, we had to | ook at who we were selling to, what
type of business they had, how distant they were from our
pl ant, how nmuch vol une they could provide to us, just a
nunber of other factors other than what it cost us to
produce a gallon of mlk at our farm

Q Did you mai ntain cost accounting records in which
you established a transfer price for the raw mlk to your
processi ng operation?

A Yes, sir.

Q And what was that transfer price that you used?

A Transfer price for accounting purposes was the
price at which the product was being used, the current
price in the market at which the product was being used.

Q Well, I don't know if | understand that answer.
When | speak of a transfer price, I'mreferring to the raw
mlk that you had to price in sone fashion entering your
processi ng operations. Wat was the transfer price of the
raw m | k that you used?

A l"'msorry, I'mtrying to answer your question.
We transferred it to the plant at whatever category it was

bei ng used in, the sanme way it was before.
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Q Well, what -- when you say the category, you nean
if it's going to go into class one use --

A Yes, sir.

Q -- you use -- did you use the class one use of
t he market?

A Yes, sir.

Q The cl ass one use of the market was the process

value of that mlk, not the raw mlk value, was it?

A |"msorry. W used the price in the marketpl ace
Q You nean the blend price --

A Yes, sir.

Q The bl end price of the market?

A Yes, sir.

Q kay. And that was your transfer price.

A Yes, sir.

Q Okay. Now, you indicated that you sold out
ultimately to Gak Farns?

A Yes, sir.

Q Cak Farnms was a conpetitor of yours?

A Yes, sir.

Q And could you tell us what notivated the decision
to sell out to GCak Farns?

A More than one thing. The biggest single one may

have been the | ost sales, and therefore the excess mlKk
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that we had. And when | say it may have been, | nean it
may have been the nost inportant factor, and | think it
was, trying to recall the specific instance.
Anot her was, as | indicated, that we saw what we

felt were sone nore attractive ways to invest our noney.

Q You mean, you have nore attractive investnent
opportunities for the value of the land, for exanple?

A No, sir, we were pretty large in the feed
busi ness, and we deci ded we wanted to expand that feed
busi ness --

Q How | ong did you remain in the business of
producing mlk after you sold out the plant to Gak Farns?

A We sold that plant in 1990 -- | believe right at
the end of 1995. The CGores went out the dairy business
either last nonth or early this nonth. Do believe it was
| ast nont h.

Q And Gore's no longer in the business of producing
mlk; is that it?

A That's correct.

Q Now, did you practice adjustnment of a breeding
cycle in order to |evel out production?

A Yes.

Q And to the extent that you were able -- well, can
you describe to what extent you were able to | evel out

production by adjusting the breeding cycles?

R & S TYPING SERVI CE - (903) 725-3343
5485 S. Live OGak, G lner, Texas 75644




© o0 N o o b~ w N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo 0o »dM W N - O

1701

A No, sir, | really can'"t. | couldn't get specific
wi th the nunber of pounds that we were able to transfer
from one season to another, it wasn't enough. That's all
can renenber.

Q But it did help you to take care of the
production shifts fromthe flush to the short season,
didn't it?

A It had sonme inpact. It wasn't enough as |
testified earlier. W had nunmerous tinmes the plant was
sitting there -- we couldn't let the work force go hone
because mlk was on the way, but it wasn't there.

Q Now, you nentioned that you packaged m |k for the
school business, half pints?

A Yes, sir.

Q Who did you conpete with in the distribution of
m |k, or who did you conpete with in the bidding of
contracts for school mlk?

A OGak Farms, Bordens. Onh, there were others based
on where we were bidding. W conpeted with Gandy's
(phon.). That's all that come to mnd right now, but there
Wer e many nore.

Q And were you a successful bidder?

A Sonetines we were, and sonetinmes we were not.

Q And what other distribution channels did you

market your mlk in. Institutions for exanple?
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A Prisons, we went to prisons. W had sone
mlitary business.

Q Super mar ket chai ns?

A Super mar ket chains, yes, sir.

Q Uh- huh. And did you al so share shelf space in
sonme supermarkets with other regul ated handl ers?

A Yes, sir.

Q Did you do private | abel packagi ng?

A Yes, we did a house brand packagi ng, which was
our biggest private label. And I'msorry, I'"mnot going to
be able to answer your question on whether we did -- for a

short period of time, we did some private | abel for the HEB
Conmpany for their, what they considered their top line
pr oduct .

Q And when you did private | abel packaging for HEB
whi ch was a substantial supermarket chain, wasn't it?

A Yes, sir.

Q You shared the shelf space in that market with
sone of your conpetitors, did you not, such as Bordens, QGak
Farms, et cetera?

A Yeah -- yes, we did. Yes, we did.

MR. BERDE: | think | have nothing further.
Thank you.
THE COURT: Ckay. M. Beshore?
EXAM NATI ON
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BY MR BESHORE
Q Marvin Beshore for Dairy Farners of Anerica.
M. Beene, have you ever testified in a |egal

proceedi ng before?

A Yes, sir.

Q In federal order hearings?

A No, sir.

Q What, civil court litigation of sonme nature?
A Yes, sir.

Q Have you ever offered your opinions on -- with

respect to the mlk regulations or operating mlk plants in
any | egal proceedi ng before?

A No, sir.

Q Prior to Gore's becomng a PD, it operated a
dairy farm | think you' ve testified, correct?

A Yes, sir.

Q 5,000 cows, if | renmenmber that right?

A What | said was, we had nearly 5,000 cows at our
absol ut e peek.

Q As CGore's, not Pure MIk now, but as Core's.

A Well, they were all the sane conpany. Wen we
went to the bank, there wasn't any distinction.

Q Okay. Prior to acquiring Pure MIk and |Ice Cream
Conpany, CGore's had a dairy farm is that --

A. Yes, sir.
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Q And you were a nenber of AWMPI, | think, and sold
your mlk -- marketed it through AMPI; is that right?

A Yes, sir.

Q Okay. How many cows were in the operation?

A | don't know. | wasn't -- | can't renmenber, but
it was significantly less than the 5, 000 cows. Probably
woul d' ve been in the high 3,000s.

Q kay. Was the dairy farm profitable?

A Yes, sir.

Q And you received the blend price fromthe market

A Yes.

Q -- from AMPI ?

A Oh, yes, sir.

Q Bl end or nore or |ess, depending on how the
coop's operations worked out, | guess?

A Yes.

Q Okay. Now, when CGore acquired Pure MIk and Ice
Cream Conpany, you added how many cows fromtheir
operations to your total m |k production capacity?

A Pure M1k did not have any cows.

Q Ch, it was just a plant?

A. Yes, sSir.

Q Did they nake ice creamas well, they foll owed

their nane?
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A They used to. No, they did not when we bought
t hem

Q Okay. So you never nmade ice creamas --

A No, sir, we nmade the m x that goes in the soft
serve machines. That's all.

Q Ckay.

A Li ke Dairy Queen has, for exanple.

Q kay. You -- it's nore profitable to market your
excess creamto Bluebell, which nade ice creamthan to nmake
it yourself, | take it?

A Well, you know, that was certainly what previous

managenent and ownershi p had deci ded.

Q And you continued that pattern?

A. Yes, sSir.

Q Now, in operating the Pure MIk and |Ice Cream
Conmpany as a producer/handler, I"'minterested again in --
M . Berde asked you sone questions about this, | think, but
|"mnot sure | understood it conpletely. Wen you -- the
first think you | ooked at in pricing your products -- well,
first of all, | guess, when you bought the conpany, they
had established custonmers, correct?

A. Yes, sSir.

Q kay. And they were supplying those custoners
with mlk that they purchased from probably AVPI, |

suppose; is that -- or other coops in the marketpl ace?
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A They were purchasing froma coop, and | assume it
was AMPI

Q Ckay.

A | don't renenber

Q So they were buying mlk. They were a poo
handl er. They were buying, paying classified prices?

A Yes, sir.

Q kay. And they were -- they had custoners in the
mar ket pl ace that they were selling their fluid products to,
correct?

A Yes, sir.

Q Okay. Now, you acquired -- when you acquired the
dairy, you acquired the business, the custoner
rel ati onshi ps, correct?

A Yes, sir.

Q And they had established prices that they were
marketing their fluid products at?

A That's right.

Q Okay. Now, the thing that changed was, you
didn't acquire mlk from AMPI or from pool ed sources any
nore, but you acquired mlk fromyour owm farm correct?

A After a period of time, yes, that's correct.

Q kay. Wien you became a PD. And then you no
| onger had to pay the classified prices to the market

adm ni strator, --

R & S TYPING SERVI CE - (903) 725-3343
5485 S. Live OGak, G lner, Texas 75644




© o0 N o o b~ w N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo 0o »dM W N - O

1707

A That's correct.
Q -- to the market pool, correct?
And | think you said that there were benefits to

being a PD, and that was a major benefit, was it not?

A | don't think | said it was a nmajor benefit. It
was - -

Q Well, I'masking you --

A -- definitely a benefit.

Q Okay. And the benefit was, on the class one
price in Texas at that tine was, you know, what, $1.75 a
hundr edwei ght, $2 a hundredwei ght difference between cl ass

one and bl end price?

A | honestly don't renenber.
Q Okay. Well, it was in that range, wasn't it?
A. l"msorry, | can't renmenber

Q kay. Wien was the last tinme you | ooked at any
of the records of these operations before preparing and
comng to testify today?

A Years.

Q Okay. And all your nenory's been fromthat --
all your testinony about their operations is based on your
menory W t hout any refreshing of any recollection of the
records for years?

A Yes, sir.

Q kay.
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A | did talk to their accountant to verify -- their
current accountant, who was the accountant to verify what |
have said this norning.

Q kay. Wio --

A | did not ask himwhat, you know, what the
differential was in --

Q kay.

A -- at the tine we took over the plant.

Q Who did you nmean by "their accountant?" \Wose
account ant ?

A Gore's.

Q Okay. Now, as | understand it, you had a
profitable dairy at Gore's, nmaking noney receiving the
bl end price, and now you becane -- when you acquired Pure
M|k and Ice Cream Conpany, you becane a PD. You acquired
a pool handler, which had -- was it a profitable one, by
the way, Pure MIk and |Ice Cream Conpany when you bought
it?

A Yes, sir.

Q Okay. Now you have a profitable pool handled
supplied by a profitable dairy farm and you integrate the
operations and operate them as a producer/distributor,
correct?

A Yes, sir.

Q kay. the cost of operating your plant, you
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said, was -- you got as low as 13 cents --

A No, sir, | believe | said 17 cents.

Q 17 cents. GCkay. What was the 13 cent nunber
that you nentioned, or was that inadvertent?

A Pr obabl y.

Q kay. So --

A | know that -- | may have responded to a
guestion, what would it have taken, and -- but | never knew

that for sure.

Q Ckay.
A Oh, excuse nme. | just renenbered where | canme up
with that. It was a nunmber that we thought we could get to

with this added distribution and added input into the
plant. That's where the 13 cent -- and so when we
di scussed that as a part of our price, we were told it
wasn't | ow enough.

Q What vol unme of sales did Pure MIk and Ice Cream
Conpany have when you acquired it?

A | don't renenber. Significantly |ess than what
we built it to.

Q kay. So you increased the volune of Pure MIk

A. Yes, sSir.
Q -- and I ce Cream Conpany.

| take it then that when it was operating, before
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you acquired it when it was operating at | ower vol unes than
you got it to, that its cost per unit were higher than they
were when you were operating it?

A | believe | testified to that a little earlier.
My nmenory is, their standard cost was around 33 cents.
can't renenber the mlls

Q Okay. And they had a profitabl e business at that
time?

A We certainly thought so.

Q When you -- the product that you package, fluid
m |k products at Gore, sone of themwere in the store
| abels, I think you said. Package for sonme chains, and you
did it in the store | abel s?

A Yes, sir.

Q kay. You didn't supply all of their needs for
that particular label in all of their stores, did you?

A No, sir.

Q And did that chain have its own bottling
operation that was a pool plant, and it -- where it bottled
the rest of its fluid mlk products?

A Question's going to have to be answered yes and
no. We had one of each.

Q kay. One did -- one had its own bottling plant,

whi ch was a pool plant, correct?
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Q Okay. And it bottled all the -- nmuch of its
needs for fluid ml|k product, and you supplied sone of the
rest in the sane | abel ?

A Yes, sir, less than one tenth of one percent, but
we did supply sone.

Q kay. Did you basically supply them everything
that you could with your production capacity in that |abel?

A No, sir.

Q Ckay. | take it that since your plant was short
of mlk at tinmes, that you were basically as a
producer/distributor putting all of your raw mlk
production through the plant; you were using all the mlk
t hat you produced for your fluid mlk products?

A For a very limted period of time, that's
correct, but the cows didn't know when Christmas canme and
school s were out either. So at that tinme the same cows
were producing way nore m |k than we had sol d.

Q Okay. Wien you were CEO of -- were you CEO of
Prom sed Land Dairy?

A Yes, sir.

Q kay. For what period of tinme?

A Early "96 to md-'99.

Q Okay. Okay. As CEO of Prom sed Land, did you
seek to retain the best dairy plant cost accounting

services that you could find?
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A The answer to that would be, that's what we tried
to do. W did not achieve it.

Q Did not achieve what, profitability there?

A We did not achieve profitability. W did not
achi eve the accounting practices that we shoul d have had.

MR. BESHORE: Thank you, M. Beene.

THE COURT: Anything else. M. Mrshall, you
approaching to ask questions, or are you just walking --
okay.

MR. MARSHALL: Thank you, Your Honor

EXAM NATI ON
BY MR MARSHALL.:

Q M. Beene, ny nane is Doug Marshall. [|'m based
here in Seattle with a cooperative known as Northwest Dairy
Associ ati on.

A Yes, sir.

Q And we're proponent in this hearing. W've never
met. Welcone to Seattle.

A Cee, thanks. W try to do better than this in

Texas.

Q Referring to the climate outside or the climte
i nsi de?

A Al'l of the above, |I'm afraid.

Q Well, 1'd like to begin by just better

under standi ng the market you were operating in, and so |
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could interpret sone of the nunmbers you gave us here.
First of all, do | recall that you said you conpeted in

WAco to Austin area principally? 1Is that --

A Certainly, we had a | arge base of sales in that
area. Probably -- | don't know what percent.

Q And down to San Antoni 0?

A Yes, sir.

Q Over to Houston?

A Over towards Houston. | don't believe sold any

m |k in Houston.

Q And up as far as Dallas?

A Yes, sir.

Q kay. So within that region, Geater Dallas,
G eater Houston, Geater San Antoni o, do you know roughly
how many peopl e were there?

A Oh, ny goodness, no.

Q No?

A No, | don't have any idea how many people were
t hat --

Q The reason |"'masking, and I'mtrying to get a
sense of your market. | can represent to you that there
m ght be, you know, no nore -- less than 15 m | lion peopl
i n Washi ngton, Oregon and |Idaho conmbined. |I'mtrying --

inpression is that that region of Texas woul d be maybe

twice as large in terns of popul ation base and --
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A Well, yes, sir. San Antonio -- and understand we
had a very small operation in San Antonio that certainly
did not distribute to all of San Antonio, but it was in
that market, and San Antonio's a mllion people. It was
| ess than that then, but it was 900,000 at that tinme. |I'm
sure the Dallas/Fort Wrth area's over a mllion.

Q Well, obviously it was substantially over a
mllion. Yeah. Wll, what I've tried to do is get a sense
of the market. So bear with me if you don't know, but --
how many people are there.

A | don't know.

Q How many plants would we find if we were to | ook
at the list of distributing plants or producer/handl er
plants in that market, well say, during the '90s when you
were in that market; how many --

A | don't remenber

Q Tal ki ng about nore than ten, |ess than ten?

A | was told not to guess by you, so | won't guess.

Q Okay. That's fine.

A | don't know.

Q I"minterested in the sizes of the plants that
you nust have conpeted with, and | -- ny inpression is that
the Texas market has relatively few plants and a whol e | ot
nore people, say, conpared to our market, and that's what |

was just trying to get at. If you don't know, you don't
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know.

So let's revisit sonme of what | heard you testify
to. | believe you said that at peek, your Pure M|k vol une
woul d' ve been in the neighborhood of 800,000 gall ons per
nonth; did | get that right?

A Yes.

Q And if | just roughly nmultiply that by eight
pounds per gallon, | get about six and a half mllion
pounds a nonth; is that right?

A Yes, sir.

Q You said you had 5,000 cows?

A | said at the peek, we had around 5,000 cows.

Q At that peek period. Wuld those have included
just mlking cows, or are you tal king about all cows and
maybe heifers?

No, not heifers, but mlk cows.

Dry cows.

Sonme dry cows, yes, sSir

So not all 5,000 were mlking, right?

That's correct.

O >» O > O >

The reason | ask is if | multiplied 5, 000 cows
times 80 pounds a cow, which is what you said was your
maxi mum |'d get as nmuch as 12 mllion pounds a nonth of
potential volune. So can you give nme a sense of what the

typi cal vol unme was of production on your farnf
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A No, sir. It varied greatly.

Q At the peek.

A But we had several peeks and valleys during one
year. The spring was our top production. Sumrer went
down. Wnter, depending on the severity of it, went down
even nore soneti nes.

Q Well then, maybe | could ask the question a
different way. D d you produce nore ml|k than you were
able to process at the plant as -- at tinmes of peek
production -- at times of peek mlk production on the dairy
farnf?

A Qur experience was then and remains today that
producer/di stributor nmust produce nore mlk than the plant
can hol d because it --

Q Okay. You testified earlier there were sone
bal anci ng costs. Is that what you're referring to then is
t hat having to cover that difference between farm
production and plant --

A Yes, sir. If you're trying to produce exactly
where the plant is, you're in a big, big world of hurt.

Q You testified that you thought you needed to be a

1.2 mllion pounds; did I get that right?

A No, sir.
Q 1.2 mllion gallons?
A No, sir. | said a mllion 200,000 gall ons.
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Q You needed to get to be at 1.2 mllion gallons
per nonth to be as efficient as you would like to be?
A That what our cal cul ati ons showed. Yes, sir.

Q And that woul d be roughly 50 percent |arger than

you were?

A Correct.

Q O --

A At the top

Q -- ballpark at 10 mllion pound a nonth plant;
woul d that be ball park?

A |"msorry. Say that again.

Q Yeah. Well, often our statistics are in pound --
mllions of pounds per nonth. 1'mtrying to equate your

gallon figure to roughly a ten mllion pound a nonth plant.

A | suppose. | don't have ny cal culator with ne,
and | sure don't trust ny math --

Q Okay. | beg -- | represent to you that if you
needed to be at 1.2 mllion gallons, that you woul d be
processing roughly ten mllion pounds per nonth. You said
t hat you had conpetitors in the marketplace, and if ny
notes are correctly as -- with volunmes that you thought

m ght be as high as 20 million gallons per nonth.

A No, sir, | threwthat figure out to illustrate
how little I did know about it. | don't know what our
conpetitors gallonage was. | know they had bi gger capacity
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plants than we did, and some of themran seven days a week,
excluding clean-up tinme.

Q Sure. Do you have a sense of how many plants in
t he Houst on/ San Ant oni o/ Dal | as/ WAco regi on processed | ess
than ten mllion gallons per nonth or --

A | have no i dea.

Q -- 1.2 mllion -- excuse ne, less than ten
mllion pounds per nonth, or less than 1.2 mllion gallons?

A No, sir, | don't have any idea.

Q | want you to assune for a nonent that -- well,
actually | guess | don't have to assunme it. You go back to
the point where you first acquired Pure MIlk. | believe
you testified that for sonme tinme you were buying mlk from
| believe, AMPI or at |east sone cooperative down there.

Q Yes, sir, | believe it was AWPI

A Did they have an over-order prem um at that point
in addition to the class one price?

A | do not -- goodness, that was years ago.
don't renenber

Q Fine. Gkay. |'mconfused about the 13 cent
nunber that you had testified to and M. Beshore asked you
about further, the 13 cents per gallon that you thought, or
you were told wasn't going to be | ow enough for you to get
certain business; do you recall that?

A As standard costs. Yes, sir.
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Q 13 cent standard cost woul d not have been | ow
enough for you to get the business?

A Was not | ow enough.

Q Do | understand you to say then that as you
approached the customer in question at that tinme, you
proposed a pricing arrangenent that was based on a cost per
gallon of 13 cents, or are you saying that you were
actually going to process for themat 13 cents? D d they

see the 13 cent nunber, or did they see a total price per

gal I on?
A Bot h.
Q Does that 13 cents include packagi ng costs?
A No, sir.
Q Okay. So were they | ooking for a contract which

woul d have in it a breakdown of the costs between m |k
packagi ng and operating costs?

A Yes, sir, and freight.

Q And freight. Sure. Delivery costs.

And how did they value the raw m |k costs in such

a contract proposal, or how did you?

A At the price in the market at that tinme. At your
mar ket order price for raw mlk going into fluid mlk.

Q kay. So do | understand correctly that this
woul d be a nover contract based on the federal order price?

s -- that termnology we use in this region would be a
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nmover contract that woul d be adjusted, based on the federal
order price and adjusted as things |ike packaging and raw
m | k costs change.

A In that particular instance, | don't renenber
whet her we priced it that way or not. W well may have.

Q At the tinme of this approach to that custoner,
were you bidding for business agai nst other bidders, or
agai nst an incunbent supplier?

A It mght be nore accurate to say we were quoting
agai nst them There was not a formal bid that | renmenber
taking place at that time. It was on our initiative, and
we were trying to get sone business.

Q Okay. Understood. |Is the -- was the then
current supplier a pooled plant, a regulated -- fully
regul ated plant?

A To the best of ny know edge, it was, yes.

Q So you were showi ng the potential custoner a cost
structure based on a mlk price that, | assunme from what
you said earlier, was the federal order mlk price, plus a
processi ng cost of 13 cents, plus other costs of both
del i very and packagi ng?

A Yes, sir.

Q Earlier you said, | believe, that the standard
cost of Pure MIk when you acquired it was in the range of

33 cents.
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A Yes, sir.

Q D d that nunber include packagi ng?

A Best of my know edge, it did not. [|'m not
positive.

Q May have?

A It -- no, sir, it shouldn't have, because we just
didn't include it in our standard cost, but | wasn't the
one that did the conputation on it.

Q Way woul dn't you include packaging as part of
your cost structure?

A It is part of the cost structure, not part of
what we call standard cost, trying to neasure the
efficiency of our plant and our people.

Q You began, | think, you testinony by standing the
opi nion that market forces would put sone limtation on a
producer/ handl er operation thrust of your testinony, --

A Yes, sir.

Q -- if I recall it correctly.

And then -- and as you and | have been
di scussing, you felt you needed to be at ten ml|lion pounds
a nonth to conpete effectively in that Houston/Dall as/ San
Antoni o market in the 1990s; is that --
A Yes, sir.
Q If there were a regulated plant | ess than ten

mllion pounds in that market at that time, do you feel it

R & S TYPING SERVI CE - (903) 725-3343
5485 S. Live OGak, G lner, Texas 75644




© o0 N o o b~ w N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo 0o »dM W N - O

1722

coul d' ve conpeted successfully? That is to say, paid the
full blend price, assuming the full -- let nme repeat the
question. If at that tinme there had been a plant in that
region that was fully regul ated, and therefore was paying
full class prices, do you feel that they coul d ve conpeted
effectively at that tinme, in your opinion?

A It depends on what kind of plant it was, how
nodern it was, whether they had a fully automated plant, an
awful lot of things. | can't answer your question.

Q Did you benchmark you 13 cent operating cost --
standard cost nunber against other plants in that region in
any way?

A Wul d you define "benchmark?"

Q Did you do a conparison of you costs agai nst your
conpetitors' costs?

A We do not absolutely know our conpetitors' costs.

Q Understand that. Did you feel your costs
structure was -- in processing, the 13 cent nunber, do you
feel that was | ower or higher?

A H gher than our conpetitors.

Q Expressed an opinion about that ability to
conpete. Let ne ask you to express a simlar opinion or
little bit different circunstances than you actually were
operating under. I'mrecalling specifically the testinony

regardi ng a custoner who, as | think you put it, dropped
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you guys rather than -- as a supplier rather than go

t hrough the hassl e of hearings, audits, and whatever
associated with your conpany's producer/handl er status.
Does that accurately recall your testinony?

A. Yes, sir. Probably.

Q What woul d' ve been the situation with respect to
your ability to conpete for that business had there been no
federal order at all? |1'masking you to consider
everyt hi ng when you express an opi ni on.

A | think that's a set of circunstances | can't
even -- there are so many other things that woul d happen
wi t hout any federal order. | don't know how many m |k
producers there would be. | don't know how many plants
there would be. I'msorry, but that -- with no federa
order, it's awrld | don't think I encountered.

Q You' ve described how the federal order audit
(phon.) process was a di sadvantage to you.

A l"'msorry. I'mnot trying to be difficult.
Wul d you say that again?

Q | ' m begi nning a question --

THE COURT: | don't think he had a question yet,
so.
BY MR, MARSHALL
Q | " m begi nning the question, yeah. You've

descri bed how the federal order audit process di sadvant aged
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you in dealing with that custoner.

A. Yes, sSir.

Q And you' ve al so acknow edge in prior questioning
sone advantage under the federal order system because you
were not charging yourself the blend price -- excuse ne.
You were not charging yourself the class price on your
pl ant operation while receiving only the blend price on
your farm operation. Was the federal order system a net
benefit or a net disadvantage for you, between the one
advant age and t he one di sadvantage, or any ot her
di sadvant ages or advant ages?

A |"mreally fromthe country. You're going to
have to do that again. | didn't understand what you're
trying to get ne to say or where the question is.

Q Vell, let's it --

A Are you asking ne overall?

Q Yes. Uh- huh.

A Overall was the federal order an advantage to us
or a disadvantage to us?

Q That's ny question, yes. O | -- we can break it

down and do a step at a tine, but if you can answer that,

go ahead.
A | don't know. I'mtrying to inmagine the world
wi thout the federal order, and that's -- you know, to us we

-- the cost of mlk was what it took for us to produce it.
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Q There'd been no federal order system would not
the large plant, |larger than yours plants have al so been
able to acquire mlk at roughly the cost of production on
dairy farns in Texas?

A Yes, sir.

Q You woul dn't have had any cost advantage to them
internms of raw mlk into your plant, would you?

A No, sir. It's just that that's not near all the
costs going to it.

Q Right. Well, I"'mjust trying to get a sense of
whet her the advantages of the federal order system-- the
federal order system-- well, we can take it a step at a
time then. Wuld you inmagi ne that the prices that you were
payi ng when you were a regul ated plant, including any
service charges that you had to the cooperative, were

greater than what your cost of production was on your farnf

A You' re asking nmy opinion?
Q Yes, | am And based on your experience as the
person -- one of the people in the managenent of your

conpany who saw t he financial records when you noved from
regul ated status when you were buying mlk fromthe coop
and payi ng any services charge that may have -- or prem uns
that may have existed, did you have a | ower cost when you
went to your own farm production?

A. Yes, sSir.
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Q And did you ever attenpt to quantify any
di sadvant ages of the federal order systemin dollar terns?

A Wiile we were a producer/distributor or?

Q Yes, I'msorry. \Wen you were -- after you
becane a producer/handler, did you quantify the
di sadvant ages associated with being a producer/handl er
under the federal order systemand living within the
federal order restrictions?

A | don't think so.

Q Well, then that's an answer, and | appreciate
your acknow edgi ng that you didn't do that, so that's al

A |"mjust trying to be sure that what | didn't do.

Q If you didn't, you didn't, and that's just fine.
| just wanted to know if you had the ability to quantify
the pros and the cons. It sounds |ike you had not done
t hat kind of anal ysis.

A Well, on specific instance, we m ght have, but it
varied with the nonth, it varied with the custoner. But
it's a situation where once you becone a
producer/di stributor, another situation you face is, boy,
you have bet the farm and in you're in that deal. So --

Q You nean, you've invested in the farnf

A No, | mean you' ve put all of what you have on the

line. Both the plant and the farmare dedicated to trying
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to get out there and get enough business, --

Q Sure.

A -- make nore.

Q And you coul d've, at any tinme, have given up
producer/ handl er status?

A vell, we did.

Q You coul d' ve drawn --

A Yes, sir.

Q You coul d've drawn the blend price fromthe pool
You coul d' ve paid the pool price, but then have the -- have
had the ability to not worry about buying m |k from outside
sources and sone of the other disadvantages you' ve
di scussed, right?

A That's correct.

Q And you elected not to do that, | assune, because
it was not to your advantage to operate in that fashion?

A For a variety of reasons. That's right, unti
we'd lost a significant share of our business.

Q kay. So can | -- would it be fair to say then
that there was nore -- once there -- | was asking you
earlier questions about what would be pros and cons of the
federal order system Now |I'mgoing to change the topic
ever so slightly. There was a federal order system Let's
now assune that to have been the case, and is it fair for

us to conclude that you're testifying that there was nore
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advant age to being a producer/handler than to being a
pool ed producer and a regul ated handler at that tinme?

A And are you restricting that to the price, to the

Q No, |'m asking as a busi ness man whet her you
eval uated the option of giving up your producer/handl er
status, which woul d' ve neant being a pool ed producer, and
woul d' ve neant paying sane prices as other regul ated
handl ers. D d you evaluate that option and conpare it with
t he advant ages of being a producer/ handl er?

A. Yes, sir, we did.

Q And you elected to remain a producer/handl er?
A Yes, sir, we did.

Q Okay. Because it was nore advantageous?

A Yes, sir.

Q That's all | wanted. One other question -- one

other line of questioning, and that is, could you give us
an estimate roughly what the percentage of the m |k you
were using -- correction. What percentage of the m |k you
were producing on the farmactually was used in class one
type uses, that it to say, bottled mlk?

A No, | can't. | can renenber it varied a |ot.

Q Sure. It sounds like in August it was |ike 100
per cent .

A It got close, you know, we had the class two
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product of that soft mx ice cream

Q Yeah, you had to serve that custonmer with class
t wo.

A So it never reached 100 percent. | don't see how
a producer/distributor could and stay in business, but
there were tines when it was nuch higher, and tines when it
was not .

Q Was the soft serve business a significant
per cent age of the --

A No, sir.

Q So your -- what I'Il call your class two uses
m ght have been what, five percent, ten percent?

A | just could not guess at a percent, but | wll
submt that they were small

Q What percentage of your m |k then would you have

had to di spose of to other plants, say, during the course

of a year -- calendar year or fiscal year?
A | can't recall those figures.
Q Had you ever read a calculation as to the

percentage of your mlk that was used in what woul d' ve been

cl ass one uses or class two uses or class three uses?

A Every nonth, but I'msorry, | don't renenber what
t hey were.

Q Understand. It's been a long tinme, and --

A Yes, sir.
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Q -- if you don't renmenber, that's perfectly
under st andabl e. There's a | ot about the '90s | don't
remenber either.

So but you did a calculation each nonth of the
per cent age using one, two, and three?

A. Yes, sSir.

Q And then did you conpare that agai nst what woul d
have been your cost of mlk as a plant if you had been
payi ng the regul ated class price?

A. Yes, sSir.

Q And did that hel p you then understand the
profitability of your processing plant by conparing --

A Yes, sir, it did.

Q So you were conparing against the alternative of
regul ati on versus --

A. Yes, sSir.

MR. MARSHALL: -- producer/handl er status.
Excell ent. Thank you so nmuch for your help.
THE COURT: Anything else fromthe proponents’
si de?
(No response)
THE COURT: Gkay. M. -- oh, go ahead, M.
Engl i sh.
EXAM NATI ON
BY MR ENGLI SH:
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Q Sir, you nmentioned -- Charles English for Dean
Foods and Shanrock Farns.

You mentioned one of the concerns, the bal ancing
costs, correct?

A Yes, sir.

Q Did you for Pure MIlk or for Prom sed Land have
the ability to dispose of any surplus mlk into a marketing
area other than a federal marketing area, and receive any
kind -- any formof a blend price?

A Not that | renmenmber. Now, what -- excuse ne.
Did we have an opportunity, was that your question?

Q Did you have that -- have and use that
opportunity?

A | don't remenber using it. There may have been a
ti me when soneone asked us to bid sone excess mlk to
Mexi co, but we never carried any down there.

Q Okay. But Mexico woul d not have provided a
effectively -- a blend price. You would' ve gotten a price
t hat whatever Mexi co woul d pay, correct?

A Yes, sir, that's correct.

MR. ENGLI SH: Thank you. |'mdone with the
guesti ons.
THE COURT: Any questions fromthe front row
here, M. Deskins and M.?
EXAM NATI ON
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BY MR TOSI:
Q H . Good norning. Thank you for appearing
G no Tosi with the USDA.
What was the appeal of the decision to becone a
PDin the first place versus a -- remaining either as a
producer or as a handler that may be regul at ed.

A Several, but one that we felt was extrenely
i nportant was, we believed we could differentiate our mlk
fromother mlk so that it wouldn't be as nmuch as a generic
product, and we hoped to benefit fromthat economcally,
and we hoped that we could provide to the custoner a
overall better product sinply because it wasn't co-m ngled.

Q kay. Was it considered to be a significant --
woul d a significant consideration in choosing to be a
producer/ handl er, was the fact that you wouldn't have to
pay the difference between class one and the blend price
into the federal order pool?

A Yes, sir, that was a significant part of our
deci sion. Sure.

Q And as you | ook back on that experience that you
had, would it be accurate to say that, or to characterize
your testinmony as that even with that -- if you want to
| ook at that as a cost savings, that it's a cost that a
producer/ handler is not paying that a regul ated handl er

pays, that it was sufficient or not sufficient to offset
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all the other Iimtations that come with being a
pr oducer/ handl er ?

A There's another that is yes and no answers. At
sone -- better than 50 percent of the time, it was, and
then there was a period of tine when it becanme not feasible
for us to own the plant, we sold the plant.

Q Okay. Wuld it also then be accurate to say that
to the extent that you' re not making this paynent to the
Producer Settlement Fund that it had a role in whether or
not you were able to successfully gain business with your
ot her regul ated conpetitors?

A | don't know. W would've been paying nore for
our mlk. Qur quoted price would' ve had to have been
higher, if that's the question you' re asking.

Q Let nme ask the question again. Maybe | didn't
ask it correctly.

To the extent that you' re not nmaking a paynent to
t he Producer Settlenment Fund, was that advantage over a
regul at ed handl er enough to cause you to be able to
i ncrease your market share or your ability to conpete with
ot her regul ated handl ers?

A It inproved our ability to conpete with regul ated
handlers. 1It's just one of the many factors that you have
to take into consideration, but it did help us conpete.

Yes, sSir.
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Q And that issue aside, what | think I hear you
saying in your -- in the sumtotal of your testinony is
that there's many, many other factors other than that price
advantage that are inportant?

A Yes, sir. W got beat because the people did it
better than we did. Sone of these fol ks do an outstandi ng
job, and I say nore power to them That provides to the
consuner a real value and a product that's needed.

Q And then sone of the questions that you' ve been
asked sort of suggests are asking you about your opinion of
the value of the federal order as in your capacity as a
producer/ handler in the past, and when you're trying to
deci de what your mlk cost is, did you viewthe federa
order as the end of either to set sort of a benchmark for
you as to what m |k val ue was?

A I f | understand your question properly, |I'm going
totry to answer it this way. | think the industry needs a
federal order very nuch because it does a | ot nore than
price mlk. GCkay. |It's very inportant. |If you're asking
me again, if the federal order price hel ped us conpete, it
hel ped us conpete because we did not have to pay into the
pool, but that was one of many factors.

MR TOSI: Okay. That's all | have. Thank you
very nmuch. | appreciate it.

THE COURT: M. Ricciardi, do you have any
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guestions of this w tness?
MR RICCARD : | do, Judge. Wuld you like ne

to ask them now?

THE COURT: Well, maybe we -- it's after 10:00
o' clock. Let's take a 15 mnute break. And before -- when
we conme back, I'mgoing to ask M. Yale and M. Ricciardi

just to give ne a list of their wtnesses for claim(phon.)
pur poses. kay.
(O f the record and reconvened.)

THE COURT: Okay. We're back on the record.

| just nmet briefly with M. Yale and M.
Ricciardi to get a list of their anticipated w tnesses for
the remai nder of this proceeding, and I'mjust going to
read that list off for people's interest. Cbviously it's
still flexible. | my change things around, but after M.
Beene testifies, | have Alexis Koester, Rob Heerspink
(phon.), Don Morrison, Pete Ellis, Ron Knutson, one of the
Brandsmas, Duane or Ed, Flannigan, both of the Hennigahs,
Tom Swanson, a Costco rep. and Joe Albright. That's ny
list of wtnesses as -- that's the latest Iist of w tnesses
that | have for the opponents.

And just a rem nder, once again, if there's
anyone el se, particularly fromthe Seattle area, | don't --
wherever we resunme the hearing, it's probably not going to

be here. So anyone fromthis area who wants to testify has
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to get it -- has to let me know and be done with it before
about 11: 30 on Friday norning.
Wth that, | think I had M. Ricciardi was about
to get a chance to ask sonme questions of M. Beene.
EXAM NATI ON
BY MR RI CCl ARDI :
Q Al Ricciardi on behalf of Sarah Farns.

Good norning, M. Beene.

A Good norning, sir.

Q How are you?

A "' mnot sure. Thank you.

Q |"msure that as the clock ticks down, you're

getting better.

Your testinony today that you have given fromthe
start of this norning was from your personal know edge, as
| understand it?

A Yes, sir, to the best of ny nenory and
recol l ection, | have tried to answer their questions from
personal know edge.

Q You were there, you lived it, you renmenber the
best that you can?

A | renmenber the best that | can, yes.

Q | understand. Were you around when CGore went
t hrough this process of trying to be limted as a

producer/ handl er --
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A Yes, sir.

Q -- '88/'89?

A Yes, sir.

Q As | understand it, there's a hearing like this,

A Yes, sir.

Q -- and as | also understand it, there was a
proposed, | think, $4 nmllion cap in that situation?

A There was one, and | don't renenber what it was.

Q And there was a claimat that point back in
*88/'89 that there's sone kind of disorderly marketing with
regard to Gore and its area, correct?

A That was there concern. Yes, sir.

Q After '88 and '89, and after '93 or whenever the
deci sion was, were you still conpeting agai nst the
regul ated handlers in the area

A. Yes, sSir.

Q Was there conpetition with both regul ated

handl ers and ot her producer/handlers in the area?

A | don't remenber any other producer/handlers in
t he area.
Q Regul at ed handl ers so exi sted?

A Oh, yes, sir.
Q And the sky didn't fall in on the regul ated

handl ers?
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A. No, sir.

Q You were asked sone questions, and | think was
M . Beshore, and one of your responses was, and |I'm goi ng
to quote it as close as | can, "Wien we went to the bank,

t hey considered us to be one business or one entity."

A. Yes, sSir.

Q And in ternms of operating as a producer/ handl er
you consi dered yourself to be one business and one entity,
correct?

A Yes, sir, we were. W either made it all as one,
or we failed all as one.

Q And when there was mlk fromthe dairy that went
to the processing plant, you didn't consider that you were
selling mlk to the processing plant, did you?

A No, sir, we were delivering mlk.

Q You also indicated, and I'Il quote this, "that as
a producer/handler,” and |I think this may have been in
response to M. Marshall's questions, you "bet the farm"
Did | get that right?

A " msorry?

Q You "bet the farm as a producer/ handl er?

A Yes, sir, that's sort -- | shouldn't let ny Texas
persuasion enter into this, | suppose, but that's sort of
what was said at the hearing. It was -- you' ve put so many

resources together, and they just don't fail separately
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because they're all part of -- if one tire blows out on
your car, the car pretty well stops, and that's, | guess,
what | was trying to get to.

Q kay. Everything that Gore had was on the |ine,
as you said, in terns of being able to operate its business

when it was a producer/handl er, correct?

A Yes, sir.

Q | nean, it had to get its own custoners, correct?
A Yes, sir.

Q Had to bal ance its needs on a nonth-by-nonth and

a yearly basis in ternms of its output and the custoner
requi rements, correct?

A Yes, sir, except I'd anmend what you said to say
that there were many, many, nmany tinmes when that was a day-
t o-day bal ancing situation.

Q Fai r enough

| think it was M. Marshall that asked you a
question -- well, wait a mnute. Gore had the option as to
whet her to be a regul ated handl er or producer/handl er; do
you renenber that question?

A Yes, sir.

Q But it had the option without any kind of
artificial cap or Iimtation, correct?

A That's correct.

Q So the option was to be a producer/handl er and be

R & S TYPING SERVI CE - (903) 725-3343
5485 S. Live OGak, G lner, Texas 75644




© o0 N o o b~ w N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo 0o »dM W N - O

1740

subj ect to whatever requirenments or regulations or to be a
regul ated handl er, but not have sone artificial cap put on
it, correct?

A. Yes, sSir.

Q And | think this is a question that M. Tos
m ght have asked you. He was inquiring on a topic about
one of the -- some of the factors that Gore went through in
maki ng a decision as to be a producer/handler. And | think
that one of the things you said that, as a marketing

deci sion, you wanted to have a single source of your mlKk

to be able to market; is that -- am| recalling --
A. Yes, sSir.
Q -- your testinony correct?
A Yes, sir. W use that in our adverti sing.

Q What's the inportance of having a single source
to a custoner?

A It seened to appeal to a |l ot of custoners in that
fromall the way fromthe feed the cows ate, literally
because we had our own feed mlls, all the way to appearing
on the shelf in a store, we not only maintained control of
it, but we're responsible for it and had to answer for it.
And there was nobody to |lay anything off on, and on
occasion, if you got a -- sonme mlk and you left it out in
your car while you did shopping somewhere else, and it

spoi l ed, they knew who to bring it to, and we made it good
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for them But if sonmething el se happened, we were al so
responsible for it. Nobody else to |lay the blanme on.

Q And is that true with regard to the entire
operations as a producer/handl er that you had personal
responsibility, no one to lay the blane on, and you t ook

all of the risk involved in being a producer/handl er,

correct?
A Yes, sir, we took that into consideration, too,
before we came on -- becane one, and realized we were going

to have to be big boys about it, and take care of things.

Q In terns of advertising as a single source, was
that a benefit to the ultimte consuner, at |east as
reported back to you, that they like the fact that they
knew this mlk was com ng fromyour farns and your dairies?

A Yes, sir.

Q After Gore becane a PD, you conpeted with
regul ated handl ers, correct?

A Yes, sir.

Q You | ost business of regul ated handlers, correct?

A Yes, sir.

Q You gai ned sone business fromregul at ed handl ers,

correct?
A Yes, sir.
Q Lastly, there's a question about what could you

have done with your excess mlk, and |I think you indicated
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that there was a potential place for excess mlk in Mxico.
A No, | think I renmenber us being called on one
occasi on by sonebody that thought he could sell excess mlKk
in Mexico. It never did materialize into anything.
Q And so you never did that?
A No, sir.
MR RICCARD : | don't have anything further.
Thanks.
THE COURT: M. Yale, do you have any redirect?
MR. YALE: Yes, Judge, a little bit of redirect.
MR COURT: M. -- wait, you have a question,
too, M. Marshall?
MR. MARSHALL: Yeah, --
MR. YALE: OCh, | just want to be, you know, --
THE COURT: Do you want to be the | ast one --
MR. YALE: Let himgo, and then he can foll ow up.
THE COURT: Ckay. Go ahead, M. Marshall. GCet
anot her chance.
MR. MARSHALL: Thank you, Your Honor.
EXAM NATI ON
BY MR MARSHALL.:
Q Agai n, Doug Marshall wi th Northwest Dairy
Associ ation, M. Beene.
Just want to follow up on two |ines of cross-

exam nation fromothers. Just nowin talking with M.

R & S TYPING SERVI CE - (903) 725-3343
5485 S. Live OGak, G lner, Texas 75644




© o0 N o o b~ w N P

N N N N N N RBP B R R R R R R R
ag A W N P O © 00 N oo 0o »dM W N - O

1743

Ri cciardi, you described your desire to be -- the strategy,
t he busi ness strategy for your conpany would be a single
source supplier/ marketer for advertising purposes, and |
coul d understand that. | don't question that desire. | do
want to, though, ask if there's anything about that that

required you to be a producer/handl er rather than to be

pooled and to be a -- to be -- let ne rephrase the
guesti on.

You could still have been a single source
processing plant and still have been a pool ed producer and

a pool ed plant, could you not?

A No, sir, not the way we approached it. That
approach being that we fed the cows. W bought the cows.
We put the genetics into the cows. W mlked the cows and
transported the mlk. Then we processed the mlk. So it
was the chain of custody, | guess, that we advertised wth,
and it seened to appeal to the consuner.

Q | do understand that. |'mnot questioning that
at all.

I"mreferring to basically how the regul ati ons
were. \Wien you had bought Pure MIk initially, it was a
pool ed pl ant ?

A Yes, sir.

Q You were part of the pool ?

A. Yes, sir.
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Q If -- and you had to go to the market
adm ni strator and say, we wi sh to have our status
determned as fulfilling the requirenents of a

producer/ handl er under this relevant, federal order, did

you not --

A Yes, sir. That's correct.

Q And you didn't have to do that, did you?

A. No, sir.

Q You coul d' ve remai ned a pool ed producer?

A. Yes, sSir.

Q And you coul d've remai ned a regul ated plant?

A. Yes, sSir.

Q Now, at that point then it seens to ne, and I'm
just -- my question is, was it the fact that you chose to

be a single source plant, or the fact that you were a
producer/ handl er that caused you to incur the costs of
bal anci ng and so forth that you' ve descri bed?

A Oh, it was because we chose to be a
pr oducer/ handl er.

Q Now, wait a mnute. How would it have worked
differently had you been -- had you renai ned a pool ed pl ant
and a pool ed producer?

A The -- we could not at that point, and | sure may
be m sunderstandi ng your question, but let nme try. At that

poi nt we could not have said, could not have clained care,
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custody, and control throughout the chain of custody of the
mlk. And we were trying to convince the consuner that
because of that, we could guarantee a "better product.”

Q Well, you didn't have to buy from anyone el se
j ust because you were a pool ed producer and a regul ated
plant, did you? You could still have bought normally from
your own dairy farnf

A Yes, sir, but --

Q And - -

A -- | think | said at the outset that one our
goal s was to nmake nore noney, or to nake noney, and the
producer/ handl er phase of that contributed to that. It
just --

Q How so?

A -- wasn't all of it.

Q How so? How did the producer/handl er phase
contri bute?

A Because the costs of our mlk was what it cost us
to produce it, which nost of the tinme, nost of the tineg,
not all the tinme, was a benefit.

Q And when you chose to make that decision to
becone a producer/handler, to take advantage of that
benefit, what was your thought about how you woul d use t hat
savings in raw mlk costs to your plant?

A To --
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Q Were you going to use that to expand the market,

to improve your facility, or to -- how would you intend to
use that?
A Differentiating between the tine that we were

maki ng that decision as a theory, we hoped to be able to
expand our plant, get bigger, buy nore cows. As it turned
out, after all of the ups and the downs, it didn't work.

Q And when you attenpted to expand your narket, and
when you quoted prices to new custoners in order to expand
your market, did you contenplate a price of mlk at your
production cost on the farm or did you contenplate a price
of mlk equal to the class one price?

A We used the class one price in our -- in building
our nodel s.

Q Well, 1I'"mconfused here because if you used the
cl ass one price, you weren't getting any advantage out of
becom ng a producer/ handl er, were you?

A No, sir, we were not at that -- not on the
surface of that quote, but certainly we knew what the
producer/ handl er advantage was. W did that to see how
efficient we could get in our processing plant. W put
into the calculation mlk at that price for a nunber of
factors -- well, really two. One, that is where our
conpetitor would be com ng from

Q Yes. Under st ood.
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A So if we're going to conpete in that world, then
let's start with the sanme priced mlk he has. And nunber
two, you don't tend to price yourself out of business that
way .

Q Al right. So how were you going to expand your
mar ket wi t hout a change in your cost structure?

A Wll, we were -- a lot of what we were counting
on was the efficiencies that are associated with | arger
production or |arge --

Q You coul d' ve done that -- excuse ne. | didn't
realize you weren't finished. Please continue.

A Wth larger output fromthe processing plant
which, to a point, until your barns are absolutely full,
woul d al so be true at the dairy farm And as | tried to
testify before, while we didn't put it into our calculation
of a price, we knew what the producer/handl er benefit was,
and we relied -- we were going torely onit to sone
degree, varying degrees, because sonetines there wasn't
nmuch.

Q Well, you agree with me, would you not, that you
coul d' ve remai ned a pool ed plant, regulated plant and
expanded your volune and utilized efficiencies related to
scal e i n expandi ng your vol unme?

A Yes, sir.

Q Wt hout having to becone a producer/ handl er?
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A Yes, sir.

Q But you el ected not to do that because you needed
t he advantage of being a producer/handler, right?

A That was certainly one of the reasons. [It's not
t he only one.

Q So what were you intending to do with that
advantage then if not to price mlk below the class one
price? Wat were your intentions?

A Woa. |'d as soon slap a wildcat as to go pick a
fight with some of those people. W needed to nmake noney.
We knew our plant costs were not what theirs were.

Q Al right. So you're telling nme you didn't
conpete on price?

A We conpeted on price all the tinme. It's just
that, as | stated earlier, in the long run, we couldn't --
we could not get our figures down to where their figures
were. So yes, sir, we conpeted on price.

Q So when you say you couldn't get your figures
down to where theirs were, you nmean you couldn't get your
figures down to where you felt you needed to be if you
assuned the class one price for your bottled mlk?

A When we | ost a significant portion of our
busi ness, we coul d not conpete using the producer/handl er
"advant age, " and the volunme we had built up in our plant.

The two conbi ned were not enough for us to --
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Q Are you -- | think you're telling me, I'm going
to ask you, are you telling ne that the advantage of a
producer/ handl er plant did not fall to your bottomline
enough to make you profitabl e?
A That's correct.
Q Thanks so nuch
A | appreciate your patience. | really do.
THE COURT: M. Yale, do you want to --
MR. YALE: No, | think M. Tosi had a few

guesti ons.
THE COURT: Onh, go ahead.
MR TOSI: Just a couple of nore questions here
THE COURT: (I ndiscernible)
EXAM NATI ON
BY MR TOSI:

Q M. Beene, |I'm G no Tosi from USDA.

A. Yes, sSir.

Q Just following up here a little bit. | guess it
adds to maybe what sone of the questions M. Marshall was
aski ng you.

In the context of what you just said then, that
to the extent that you had -- if you could imagine for a
nonment that your market share was |arger than what it was,

if you were, say, ten percent of the market, and you had
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achieved a certain plant efficiency, that you were hoping
to use as producer/handl er advantage to inpart to achieve
that, would you have been able to see a point at which,
given that your plant efficiency achieved a | evel that you
woul d -- were hoping to achieve, and that that in
conbination with your inpact in the market, or what percent
of the market that you represented, that the only thing
left then in your capacity as a producer/handl er woul d be
this price advantage that you had over fully regul ated,

cl ass one handl ers?

A |"m sure you' ve asked a good question. |'m
having trouble -- is there any way you can sinplify that
for me?

Q Well, let ne see if | can sinplify it.

I f you had achi eved the desired plant efficiency,

A Yes, sir.

Q -- and maybe to put it in a honespun way, that
you were pretty nmuch convince you're pretty nuch on a plan
efficiency that you' re facing with your conpetitors who
were --

A Yes.

Q -- fully regulated, then it would seem | ogi cal
and correct ne if my logic's wong, that then what you're

left with once you' ve achi eved those things is, is that as
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a producer/handler, this advantage that you now have over
your regul ated conpetitors is that price difference, this
obligation that you don't pay into the pool, that |eaves
you with a price advantage. And that coupled with, if you
al so have a significant market share.

A Yes, sir. The way you' ve phrased it, 1'd have to
answer your question yes, that | can see it happening that
way. However, | think the indisputable fact that it didn't
wor k shows the pressure of the marketplace on the
producer/handler, plus it's a |ot easier to nmake that nodel
than it is to nmake the nodel work.

Q Ri ght .

A And we think we were doing a good job of our
cal cul ations, but we'd al so experienced sone problens that
no one coul d' ve expected, and it -- that conbination of
those things, we feel like that caught us, and our
conpetitors probably experienced the same thing. So I'm
not trying to say that we ought to have an advantage. W
shoul dn't outside of the fact that we had to be responsible
all the way fromthe feed the cow ate to what went on the
shel f at sonmebody's store. And that's a great big
responsibility.

Q And to the extent that soneone, a
producer/handl er is able to achieve all the nost desirable

t hi ngs, does there cone a point in your opinion where, with
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all the price advantages in terns of regulation that's
afforded to a producer/handler, and to the extent that
they're able to successfully exploit that advantage in the
enuner abl e ways that you would have to remain as a
producer/ handler, to achieve all these quality differences,

A Ef ficiencies.

Q -- and all that -- efficiencies and all, that
there cones a point then where an entity that is very
successful in doing that places hinself in par then with
folks that are fully regul ated?

A Okay. | think | understand --

Q I n other words, does there cone a point where
t hese advantages should be no | onger be afforded?

A | would say -- you know, | wasn't in this
busi ness, directly involved in it until '87, but | was on
t he board during that period of tine for about some 15
years before that. During that entire period of tinme, |'ve
never seen that occasion arise. In theory, | think it
sounds good. You'd like to think you could get there, but
|'ve never known a producer/handl er that did.

So | think that's -- if you go back to the
statenment | nmade about the market having a direct tendency
to control the producer/distributor, it just seens to ne

t hat experience bears that out. That's an opinion.
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MR TOSI: That's all | had. Thank you very
nmuch.

THE COURT: You have nore questions?

MR. MARSHALL: Yes, Your Honor, 1'd like to
follow up on one of these |ast coments here.

THE COURT: Go ahead.

MR. MARSHALL: Wth respect to --

THE COURT: Say who you are.

EXAM NATI ON
BY MR MARSHALL.:

Q This is Doug Marshall with Northwest Dairy
Associ ati on.

Wth respect to the costs that | think you were
describing, in answer to M. Tosi's question, because you
had, as you put it, the responsibility and burden of
putting everything that went fromthe feed to the shelf,
what were those additional costs that you had because of
that? Wat you -- did you suffer some higher feed costs,
do you think, as a result of that decision to sole source
your feed?

A No, sir, not necessarily. Qur feed costs, we --
| could not tell you how much those costs were there very
dramatically, but an exanple would be that we had cows on
the dairy farmthat we took to the sick pen if any sign of

mastitis showed up. W could not --
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Q kay. So you affected how you managed the farnf

A We coul d not count on blending our mlk in with
soneone el se's.

Q Al right. So because you chose not to use
additional sources of mlk, you had a disadvantage in both
t he unexpected i npact on your herd, and the inability to
buy ot her sources when you were short of mlk?

A. Yes, sSir.

Q That was because of your decision to be
controlling your source?

A. Yes, sSir.

Q Then as a plant, you also had the responsibility
to find a way to market all of what you were --

A. Yes, sSir.

Q -- producing on the farm So because you had
made a decision to buy fromonly one source, you had
additional costs there, including balancing costs, right?

A Well, I don't think I'd say we bought froma
source. | think | would say that because we chose to be a

producer/distributor that yes, sir, we incurred sonme costs.

Q Your bal ancing costs that you incurred -- | think
that's all | need to ask. Thank you so nuch.
A Yes, sir. 1'd sinply add, you know, every nonth

was different, you know. Sonme nonths | ooked a | ot better

t han ot hers.
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THE COURT: There's no question before you, but
go ahead. Cone on, M. Yale.
EXAM NATI ON

BY MR YALE:

Q Well, | forgot to ask one of the nore inportant
guestions. As a Buckeye, what happened to Bayl or and
&l ahoma | ast week?

A | thought you were going to be easy on ne. W

did better than the Aggies. And we don't discuss

basket bal | .
Q | just want to follow up on two things. 1In
pricing your mlk -- | want to make sure this is clear.

You relied upon the class one price and your standard costs
and the packaging cost to price that mlk, right?

A Yes, sir, if it was a class one product. Yes.

Q Right. And you said 13 cents was the target, but
| think the testinony also was, was that -- ended up that
was not going to be | ow enough?

A That's what we were told.

Q And that 13 cents was based on 1.2 mllion
gal l ons, reaching that; was that what --

A | don't think we quite got to the 1.2 with that
one, M. Yale. | may have said sonething that -- | did say
that 1.2 was where we thought we could nake a decent return

on our investnent. | think we were just a little under
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that with that particular quote, like 1.1 mllion, but we
woul d -- our anticipation was that fromthe barns to the
pl ant, we would have the capacity to do that.

Q Now, you nentioned in the -- this thing. | think
there was a question |ike, you know, about the advantage
and di sadvantage, and you said sone of the tine it was
advant ageous to be a PD, and sonetinmes it was di sadvant age
-- there was a di sadvantage. And, you know, in the total
schene of things, from 1987 when -- or, '88 when you becane

a PDuntil 1995, | guess it was, when you sold --

A Yes.
Q -- the plant, what was the inpact of being a PD?
A Well, it was certainly, nore nonths than not, it

was better for us to be a PD until we had that |arge
surplus of mlk that we couldn't market anywhere. So |
guess in the big picture, you know, we won the battle and
lost the war. It didn't work.

Q So in large part, that was -- being a PD and
dealing with the customer was a | arge percentage of your
sales, right?

A Yes, sir.

Q And because that was a | arge percentage of your
sales, to lose that, it was nore difficult to replace that
size of a sale?

A Yes, sir. It was. W always had what we thought
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was one conpany back there that would be a fail-safe for
us, and we quoted themthat quote |I've been tal king about.
It didn't work, and so your -- you've got all of that
excess mlk, and you're going to get a buck |l ess than class

three after you transport it. And that won't work either.

Q Now, you understand what | nmean by the term
"l ever age?"
A Yes, sir.
Q And what is |everage?
A Tal ki ng about our financial |everage --
Q Ri ght .
A -- at the bank.
Q Ri ght .
A What we owe, and you know, our bank was seeing

the sane reports every nonth, and it was --
Q Well, | believe in general the concept |everage,
what does it do? When you tal k about your |everage, you

get to use |l everage, how does it work?

A l"msorry, | --
Q I"'m-- let me just talk -- | nean, leverage is a
concept, means that you can take -- use the |everage, take

what you have and with sone other things, do nore with that
(i ndiscernible) --

A Sur e.

Q -- right?
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A Yes, sir.

Q And how does | everage work? Does it work the
same way in both directions? | nean if you're |everaged,
and you're nmaking a profit, does it |everage your profits

and make t hem bi gger or?

A To | everage our profits?

Q Yeah, | --

A You take the profits and put theminto nore
assets?

Q No, let's -- I"'mgoing to withdraw the question
|'ve got -- we're --

A "' msorry.

Q That's okay. Based on these questions and the
concept that you reached a point where it worked for you,
and it didn't work. Wuld you suggest to the departnent
that in analyzing a PD issue, is that they need to take --
they need to recognize that a PD always is exposed to a
risk associated with that PD, even though they may not have
seen it at this point?

A Yes, sir.

Q And that if you are a PD and the risk of |oss of
sal es occurred, does that put you in a different situation
than if you are a regulated 7A plant that's paying m ni num
prices?

A About 180 degrees. Yes, sir, because you can't
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call up and cancel the m k.

Q Right. So although the cost has not occurred,
because of that |oss of the sale and that excess supply,
that doesn't nean the risk is never there, right?

A Risk is there every, single day.

Q Al right. Now, and the sanme thing, you talked
about this risk that if, you know, if a consuner picked up
a gallon of mlk at a grocery store in Waco that said "Pure
MI k"™ on it and took it honme and had a conpl aint about it,
that if it turned out to be a problemat the farm as a
producer/ handl er, you were responsible for that, right?

A. Yes, sSir.

Q Al right. And -- but if you were purchasing
this froma coop, would you be responsible for that?

A Not necessarily. No, sir.

Q You'd be able to shift that risk to the coop
right?

A Shoul d be able to, yes, sir.

Q Right. And -- but can you neasure the val ue of
that? | nean, that really doesn't show up in a dollar and

(i ndiscernible) --

A No.

Q -- right?

A. No, sir.

Q But it's there, right?
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A It's there. |[If you're going to claimthe
advant ages, then you got to take the risk of the

di sadvant ages.

Q Al right. | want to wap up with this. There
was this -- | think it was by M. Marshall that said
sonet hi ng about that you could still buy the feed, grow the

feed, do the genetics with the cow, feed the cows, market
the cows -- or, not market, mlk the cows, put the mlk on
trucks, your trucks, haul -- use that m |k, haul those
trucks down to your plant in Waco, bottle that m |k, and
still have all the advantages of having that efficiency, so
to speak, fromthe farmto the consuner that you tal ked
about, but still pay noney into the pool. D d you
understand that question? Did he make that question
sonething to that effect?

A That's what | thought he was sayi ng.

Q Al right.

A Wiy woul d you pay noney into the pool?

Q Well, that was ny question. Wy -- what would

that -- why would you want to do that?
A | think -- | took the direction of his question,
but he couldn't -- we achieved sonme of the sane

efficiencies at the plant by getting this additional
volunme. And, you know, the answer to that would be maybe,

because you just lost your calling card, which is, we
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control it all. The issue of sonething foreign being put
into the feed or sonething that nmakes the cows give nore

mlk or anything, all those circunstances are under your

control. And if you choose to do those things, that's your
risk. |If you choose not to do them that's also a risk
Q But if you choose to do those things and you take

that risk, you shouldn't share the benefits fromthat risk
with others; is that your position?
A Yes, sir. That's right.
MR.  YALE: | have no other questions.
THE COURT: Thank you. You may step -- oh,
alnost. | al nost got --
MR, BESHORE: |'msorry. Just --
THE WTNESS: N ce try.
EXAM NATI ON
BY MR BESHORE:
Just one question, M. Beene.
Yes.

Marvi n Beshore for Dairy Farmers of Anmerica.

> O >» O

Yes, sSir.

Q Did you testify, if I understood you correctly,
in response to M. Yale's last series of questions, that if
you're buying mlk froma coop, and you process it and sel
it through a store, and a consuner finds a bad -- has a bad

experience wth the product, that you' re going to bl anme
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t hat on the coop?

A No, what | tried to say was you ought to be able
to do that, neaning that you can prove that you handled it
properly in your plant with all the charts and records that
you keep in the plant. Meaning that you at | east have
sonebody else to turn to, where the producer/handl er
doesn't. If you got mlk that was -- had nastatis count
(phon.), if you got mlk that was below the regs. and the
bacterial count, you can pretty well turn that back to the
coop, get themto replace it, maybe replace your whole silo
full of mlk.

Q Well, if you're buying mlk froma coop, before
you process it, don't you test it?

A Yes, sir, you do.

Q Test it for bacteria count, got specifications in
your contract. You're not going to buy it if it's got too
hi gh a bacteria count, right?

A You hope you don't.

Q Wel |, what do you nean you hope you don't. You

test it, and you either buy it or you don't.

A Yes, sir, that's right.

Q Ckay.

A And if your tests turn up right, you're okay.

Q So you're going to blane it on the coop if the
test -- if you tested it wong?
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A | think it's a nobot point. W didn't have a coop
to bl ane.

Q Well, but that -- you were telling M. Yale, if
understood you correctly -- maybe | didn't. Tell nme I'm
wong, we can stop. That if you're buying mlk froma coop
and you process it and package it, and a consuner has a bad
experience wwth it, that you got the coop to bl ane.

A Well, | see your point, and naybe | need to

retract nmy answer there.

Q kay.

A They' re not necessarily to bl ame.

Q Ckay.

A No, | see where you're comng from and

apol ogi ze to you.
MR. MARSHALL: Okay. Thank you.
MR. BERDE: Let's talk about the reality --
THE COURT: Identify yourself.
EXAM NATI ON
BY MR BERDE:
Q Sydney Ber de.
Let's talk about the reality of the marketpl ace.
A Yes, sir.
Q And what happens when M's. Jones buys a gallon of
mlk from Saf eway, Kroger, any retail outlet you want to

mention. She takes the mlk hone, mlk is bad. She takes
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it back to the store fromwhich she bought it and said,
this mlk is bad, and I bought it here. The next thing
that happens, isn't it a fact, the store gives her another
gallon of mlk, and that's the end of the story?

A Unl ess --

Q That -- isn't that the reality of today's
mar ket pl ace?

A Well, it's not the end of the story as far as the
person that supplied the mlk to the store.

Q But --

A And that goes back to chain of custody.

Q Wel |, though, they may go back to it, but that in
terms of the marketplace, that's howit works, isn't it?

A Normally it would be. | should ve stopped ny
exanple with the receipt at the plant. If we shipped a bad
|oad of mlk to our plant, we had nobody el se to bl ane.

But if -- and co-mngled it with a silo. Now, it's not
supposed to be done.

Q Well, if the retailer who purchases that mlk
froma supplier, OCak Farnms, for exanple, --

A Ckay.

Q -- has that experience tine after tinme with Cak
Farnms, that retailer's going to change his supply source,
isn't he?

A Absol utely is.
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Q And that's the end of that story --
A Yes.
Q -- in ternms that a rel ationship between the
supplier of that mlk and the retailer?
A Yes, sir.
MR. BERDE: Thank you.
MR. YALE: | need to clarify this, Your Honor.
Benjam n F. Yale.

THE COURT: Go ahead.

EXAM NATI ON
BY MR YALE
Q Let's talk about fromthe farmto the plant.
A Yes, sir.

Q Al right. A load of mlk arrives at the plant,

and you test it.

A Yes, sir.

Q And it's a bad load of milk, --

A Yes, sir.

Q -- and you're a PD.

A Uh- huh.

Q What's the result?

A Well, you go dunp the mlk to the hogs.

Q Ri ght, and what about your supply to neet your
custoners' needs?

A. You don't have it.
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Q kay. 7A plant, you're paying into the pool
Load of mlk conmes fromthe coop. You test it, and you
reject it. Wat happens?

A You get anot her | oad.

Q Al right. 1Is that a financial advantage to a 7A
pl ant over a PD?

A. Yes, sSir.

Q Al right. And the other part of it is, is that
there are circunstances that you -- regardless of what the
legalities are or whatever is, is that as a PD you are
responsible for it irregardless (sic), or regardless in
that the not having a coop there to replace the bad m |k or
conpensate you for damages done for bad mlk, was a
detrinment of being a PD over being a 7A plant?

A. Yes, sSir.

Q And is that a significant factor in deciding to
be a PD, or should it be?

A It was in our case because we -- as | said, we
t hought we coul d convince the public that they woul d be
better off buying our product.

Q Al right. That was my next point. That once
you're able to achieve that by taking that responsibility,
you went to the public and said, we take that
responsibility; --

A. Yes.
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Q -- that's right?

A Yes.

Q Coul d you have taken that kind of responsibility
if you weren't responsible all the way back to the plant --
all the way back to the farnf

A Not and be truthful, no, sir.

MR. YALE: Al right. Thank you. | have
not hi ng.
THE COURT: Do we have any nore questions?
EXAM NATI ON
BY MR MARSHALL.:

Q Doug Marshall, NDA. In that very last line of
guestions, sir, responsibility back to the plant. That was
because of your strategic decision to be a single source,
and therefore to market to the public as a single source
supplier, correct? Because you coul d' ve bought sone | oads
of replacenent mlk as a producer/handl er and still not
have | ost your exenption, small nunber of |oads in the bag
m | k exanple, could you not?

A We coul d not have bought a load. 2,100 gall ons,

| don't think will fill up a tanker truck. It's |ike 4,500
gallons, but we -- in our order at that tinme.
Q Well, if the -- perhaps, I want you to assunme for

t he sake of argunment that you're into the Pacific Northwest

order today, --
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A. Oh, okay.

Q -- which allows up to 150, 000 pounds of outside
purchases. You coul d' ve replaced a bad | oad of your own
mlk with a load, say, fromus in a situation such as you
described to M. Yale and still not have voi ded your
producer/ handl er exenption unl ess you bought 150, 000 pounds
total, --

A That's correct.

Q -- and our trailer |oads are about 70,000, so you
coul d' ve bought two |oads fromus. But you wouldn't have
done that, would you, as long as you had marketed to a
singl e source strategy?

A | suppose not.

Q So was the problemthe producer/handl er
regul ati on or your single source strategy?

A The producer/handl er regul ati on cones into play
inthat we're telling our custoner it all cones from-- has
all been controlled by us fromthe point it was mlk until
it govirtually to their table.

Q But you' ve said the producer/handl er doesn't say
you have to provide all of your own mlk. The
producer/ handl er regul ati ons you can provide all of your
own m |k except two additional |oads, if you need to, from
in the case of the Pacific Northwest order, --

A. Yes.
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Q -- from people like ne.

A And - -

Q That's a marketing strategy to be single source,
is it not?

A If that was M. Yale's question, then you're
right. | understood his question to be, could we have
clainmed to have had care, custody, and control all the way
t hrough the chain?

Q And the answer's no?

A And the answer is no.

Q kay. But that's -- has to do with the claimyou
make as a single source processing plant, not because of
t he producer/handl er regul ati ons, correct, because the
producer/ handl er regul ati ons wouldn't allow you to buy
additional mlk. 1t'd only because of your marketing
strategy that you're limting your source of supply?

A But you still couldn't tell the custoner.

Q That's true.

A kay. So --

Q You couldn't tell the customer anything false

under other rules, but the federal order doesn't regul ate

A Oh, that's right. That's right.
The Federal Food and Drug Act --
A | see your distinction, but you -- that's right.
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MR. UNIDENTIFIED:. -- let himfinish his answer
and then we're going to mlk this cow conpletely dry?

THE COURT: |Is there anything else in this |ine,
M. Marshall? Do you have -- | nean, it sounds |ike you
have your answer.
BY MR MARSHALL.:

Q Did | get an answer, that you agree that it's a
different set of regulatory problens such as the Federal
Food and Drug Act that is prohibiting you from making fal se
cl aims, as opposed to anything with in the producer/handl er

MR. UNI DENTI FIED: Well, Judge, I'mgoing to
object to that. The answer he got is on the record.

(I ndi scerni bl e)

MR. MARSHALL: Well, because | didn't hear the
answer because, by the way, he was interrupted --

THE COURT: If he can give a one word answer,
then we can be done with this witness, | hope, for the
wi t ness' sake as well.

THE W TNESS:. Yes.

MR. MARSHALL: Thank you.

THE COURT: You may step down.

THE WTNESS: Bless you. | do appreciate your
patience. 1've tried to answer your questions honestly,

and you' ve been very patient with ne.
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THE COURT: You may call your next w tness, M.
Yal e.

M5. REED: Christine Reed (phon.), Your Honor, --

THE COURT: Ckay.

M5. REED: -- on behalf of Pacific Northwest
Producer/Handl ers, and we call Al exis Koester of Smth
Br ot hers Farns.

Your Honor, Alexis has prepared testinony that
we're distributing, and that | would |ike to have marked
al so.

THE COURT: Okay. Let's see. This will be --
|"mgoing to mark this as Exhibit No. 39, and I'I| swear
you in first. Wuld you pl ease raise your right hand.
(Exhibit No. 39 was marked.)

ALEXI S KOESTER, W TNESS, SWORN

THE COURT: Gkay. And can you pl ease state and
t hen spell your name?

THE WTNESS: M nane is Al exis Koester, A-|-e-x-
i-s, K-o-e-s-t-e-r

THE COURT: CGo ahead.

M5. REED: Thanks, Alexis. Please go ahead, and
read your testinony.

THE WTNESS: "I amthe president of Smth
Brothers Farnms. Smth Brothers is a famly owned, snall

busi ness based in Kent, Washington. Kent is |ocated
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hal f way between Seattle and Tacoma, and our m |k and dairy
products are distributed al nost exclusively within the
Puget Sound regi on.

"We currently produce nore than three mllion
pounds of mlk per nonth, and our business would suffer if
Proposal 1 or Proposal 2 were to be adopted. In addition,
we currently ship surplus mlk to a processor in Al aska,
and the adoption of either proposal, even w thout a
production cap, would adversely affect our ability to
bal ance our m |k supply.

"I amtestifying in oppositions to Proposals 1
and 2 in their entirety.

"Since 1960 we have operated as a
producer/handl er in Order 124 wi thout creating disrupting
mar keting conditions, and there is no evidence that
di srupting marketing conditions are now occurring. W have
carefully operated our business under guidelines that the
departnent has left virtually unchanged, and Congress has
consi stently protected.

"We do not purchase m |k fromany source. Al
the mlk we process conmes fromour own herd.

"Benjamn Smth, ny grandfather, established
Smith Brothers in 1920. W have been serving our customners
for four generations, and the Smth fam |y always has been

intricately involved in the operation of the business.
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Currently six nmenbers of the Smith famly make their |iving
by working in the operation of the dairy. Four of the five
voting stockhol ders are wonen.

"In addition to ny famly nenbers who are
involved with the dairy, we enploy 110 people in our
production and processing operations, whose famlies depend
on our continued existence. W also contract with
approxi mately 60 independent distributors who service our
custoners through hone delivery of our dairy products.
Approxi mately one third of our enpl oyees are Hi spanic.

Their livelihood al so depends on our continued exi stence.

"Over the years, dramatic changes in the dairy
i ndustry have been seen. W have been able to survive by
provi ding niche services to our custoners in areas that are
unserved or under-served by other distributors in the
mar ket ed ar ea.

"Qur markets are those which have | argely been
abandoned by regul ated processors. Qur |argest market, for
exanple, is home delivery of mlk products. While the once
famliar m | kman has all but vanished fromthe Anmerican
| andscape, we still sell approximtely 70 percent of our
products through home route distribution through
i ndependent distributors. [In 1980, hone deliveries
accounted for only 33 percent of our sales, but we have

been able to increase our presence in this niche market,
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whi |l e ot hers have all but abandoned it.

"Over 30,000 Seattle area famlies depend on
Smith Brothers to supply their dairy products directly to
their hones. W fully expect that hone delivery wll
continue to be our primary outlet into the future, but our
future, even in that market is dependent upon our ability
to grow as may be necessary to neet the demands of our
uni que mar ket .

"Qur product list includes fluid mlKk,
butterm | k, chocolate mlk, eggnog, whipped cream half and
hal f, and sour crene. W also serve our custoners by
providing delivery of staple food itens such as coff ees,
eggs and juices. In addition to our honme delivery routes,
we al so serve coffee shops, restaurants, schools, and snal
busi nesses by providing many of the sane products for their
uni que needs.

"Unlike the mlk bottled and sold by the
proponents of this rule change, we do not sell our product
through large retail outlets or chains. W have chosen to
conpete in a different arena.

"In addition to serving uni que custoners, we have
been able to conpete by differentiating our products. One
quality of our mlk is that Smth Brothers guarantees it to
be BST-free, which is a feature that many of our custoners

find inportant. By controlling the quality of our bottled

R & S TYPING SERVI CE - (903) 725-3343
5485 S. Live OGak, G lner, Texas 75644




© o0 N o o b~ w N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo 0o »dM W N - O

1775

mlk starting with raw m |k production, we can deliver
great tasting products nore consistently. This is another
feature of Smth Brothers Farmis m |k that our custoners
appr eci at e.

"W operate as a producer/handler in ful
conpliance with the current federal regulations, and we
have built our operation to ensure our continued conpliance
with the rules. Over the years, we have been presented
wi th nunmerous challenges to our status as a
pr oducer/ handl er.

"Most recently the USDA received comments from
the industry during the course of federal order reformthat
suggested the curtailnent or elimnation of the
producer/ handl er exenption. The secretary properly
concluded that it has been a | ong-standing policy to exenpt
fromfull regulation many of those entities that operate as
both a producer and handler. A primary basis for exenpting
producer/ handl ers fromthe pricing and pooling provisions
of a mlk order is that these entities are customarily
smal | busi nesses that operate in a self-sufficient manner.
Al so during the history of producer/handl er exenption from
full regulation, there has been no denonstration that such
entities have an advantage as either producers or handlers
so long as they are responsible for balancing their fluid

m | k needs and cannot transfer bal ancing costs, including
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t he cost of disposing of reserve mlk supplies to the other
partici pants, 64 Federal Regulation 16135, April 2nd, 1999.

"The secretary al so di scussed the small changes
that were nade to producer/handler regulations for the sole
pur pose of standardi zing the consolidated orders.
| nportantly, the secretary noted that no changes have been
made that would intentionally regulate a producer/handl er
that is currently exenpt fromregul ati on under current
operating procedures, i.d. (phon.) the secretary al so took
note of Congress' unwavering support of the
producer/ handl er exenpti on.

"Smth Brothers is now faced wi th anot her
chal  enge to our continued exi stence. Despite not
significant change in marketing conditions since order
reformand wi thout any evidence of disorderly marketing
havi ng been presented at this hearing, the proponents again
seek to shut our doors. All the tal k about equal
treatnment, fairness anong producers, and unfair conpetition
is sinply not born out by the facts. In reality, this
hearing is an attenpt by the |argest players in the dairy
industry to reallocate Smth Brothers Farns to the | ow end
of the marketpl ace.

"The adoption of the cap on producer/ handl er
production, even one that woul d exenpt our farmtoday,

would [imt our future growh at a tine when farm sizes are
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i ncreasing, cooperatives are consolidating, and independent
processors are vani shing.

"Elvin Hollon's testinony reveals the goal of the
proponents. It is to freeze producer/handl ers out of any
real chance to conpete with DFA and Dean Foods for
war ehouse and superstores sales, the fastest grow ng
segnent of dairy sales. This is anti-conpetitive and would
only vest nore power in a small nunber of entities that
al ready exert far too nmuch control in this industry.

"The proposals, if adopted, would force Smth
Brothers Farnms to change the way we operate our business,
and we woul d i ncur increased cost. Depending on nmarket
conditions, our ability to continue our operation may be
t hr eat ened.

"The loss of nearly $1 nmillion per year is
particularly troubling to Smth Brothers Farns by natura
wel | - bei ng because of the debt |oad that we are currently
carrying. This was a result of a new farmwhich we built
two years ago, and which is based 150 mles fromour plant.
| want to stress that the decision to build a new farm was
not the result of herd expansion. Qur herd size did not
increase with the nove. That nove was necessitated by
envi ronment al and popul ati on concerns because of our
proximty to the Seattle area. In addition to our capital

costs, we face increased transportation costs with this
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nmove.

"The inpact of the various proposals would force
Smth Brothers to incur additional costs in the form of
cl ass one settlenent fund contribution, despite the fact
that we purchase no mlk. Even if the AMAA were to permt
such action, the proponents' own testinony established no
basis for this dramatic change in policy.

"In the proponents’' testinony, they have
submtted a table show ng the nunber of producer handlers
in Oregon and Washi ngton, which shows route distribution
for the years 1975, '80, "85, '90, '95, and 2000. See
Exhibit 7, Table 4. This exhibit plainly denonstrates that
t he nunber of producer/handl ers declined during that period
from73 to 11. Although route distribution has clinbed
over the full 25 year period, route distribution by
producer/ handl ers has fallen by nearly six percent since
the year 2000. See Exhibit 20.

"The reduction in the nunber of producer/handl er
reflects the consolidation in the industry, but also
reflects the reality that being a producer/handl er involves
a substantial amount of risk that the typical dairy farner
does not bear.

"The unfair advantage cl ai med by the proponents
is a fallacy. The proponents have repeatedly testified

about the allegedly unfair and unjustifiabl e advantage
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enj oyed by producer/handl ers and have suggested that we can
out-price conpetitors at will. This is false and is not
supported by the facts.
"Common sense and sinple economcs tell us that
if there are large and easy profits to be nade by operating
as a producer/handler, there will be a rush to seize that
opportunity. That has not happened. |If being a
producer/ handl er was the fast track to wealth that the
proponents claim then why aren't there nore of us?
"Changes in marketing conditions since 2000 have
not been favorable to producer/handlers. Table 11 of the
mar ket adm nistrator's statistical information for Order
124 class one in area sales establishes that the percentage
of those sales attributable to producer/handl ers has
actual ly decreased. Using that data, we calculate a sinple
ration of class one sales by producer/handlers in Order 124
to all class one sales in the order. In 2000
producer/ handl er sal es accounted for 10.43 percent of class
one sales in the order. For all of 2002, the percentage
had decreased to 10.08 percent, and the first six nonths of
2003, the percentage is only 9.8 percent. See Exhibit 7.
"Further analysis of the sane market
adm nistrator's data indicates a decline in the presence of
producer/ handl ers as class one suppliers to the

mar ket pl ace. Qur Table 3 conpares for each of the first
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six nmonths of this year the year-over-year change to
producer/ handl er class one route distribution. Between
2001 and 2002, there was an average decrease of four
percent, and the first six nonths of 2003 were at only
94. 35 percent of the sales for 2000. See Exhibit 20.

"For the reasons cited by the secretary, in order
of her last decision on this topic, the departnent should
not adopt these proposals. Paynent into the producer
settlenment fund by producer/handlers is not authorized by
statute, and even if it were, it contradicts Congress
often repeated intent that the producer/handl er exenption
be preserved and woul d al so constitute a change in the
| ong-standi ng policy of the departnent.

"The proponents seek to cl ose our business
despite the fact that Smith Brothers does bear all of its
bal anci ng costs, is entirely self-sufficient and is a snal
busi ness as a dairy products manufacturer that enpl oyees
| ess than 500 enpl oyees. Any growth of our production in
recent years has been due to increased efficiencies, not
additions to our herd. |In fact, we are mlKking about the
sanme nunber of cows today that we were m | king 20 years
ago.

"Smth Brothers Farnms is not engaged in unabated
growt h as has been suggested. Accordingly, we have not

added substantial anmpbunts of mlk to the Pacific Northwest
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order. The proponents suggest that our operations threaten
their ability to market mlk in the order, and that Smth
Brothers Farns is sonehow a threat to their business.
These clains are nade despite the fact all of our --
despite the fact all of the proponents and nost, if not
all, of the others testifying in support of the regul ations
are significantly larger than our operation. In fact, with
t he possi bl e exception of other producer/handl ers, our
processing facility is smaller than nost of those within
Order 124.

"The businesses that conpete with Smth Brothers
Farms for the small percentage of our sales outside of hone
delivery are all able to conpete effectively against us.
Testinmony was given about sales we lost to a VitamlKk
distributor. The loss of this sale was not due to undue
greed on the part of Smth Brothers Farnms. Aside fromthe
fact that we do not control the bids entered by our
di stributors, | can recount nunmerous sales contracts that
we did not win. In many cases, we find that we are outhid
by contracts for sone of the conpetitors here today. W do
not have an unfair price advantage over regul ated handl ers.
If we did, we would never |ose a sale on price, but we do
| ose sal es based on price.

"Instead of leveling the playing field as the

proponents suggest, the adoption of these proposals woul d
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pl ace us at a distinctive price disadvantage. Based upon
the letters submtted to the departnent, we believe that
the real purpose of this hearing it to prevent or dissuade
a new large Oregon dairy farmfrom becom ng a

producer/ handl er and conpeting with Dean Foods and DFA for
that part of the market now serviced by predom nantly | arge
pl ayers.

"The proponents of the changes, all |arge
cooperatives or the large handlers they serve, have heard
runors about this farm and they are fearful about | osing
revenue to the Boardman Dairy should he obtain PD status.

O course, this is pure speculation at this tinme. By

el i mnating producer/handl er status as a viable option, the
proponents woul d succeed in that effort and Smth Brothers
Farms woul d be a casualty of their protectionless actions.

"However, the current marketing conditions do not
support a change in the order. The inposition of a cap,
even one high enough to exenpt Smith Brothers Farnms woul d
restrict our future growth whatever that may be. Meanwhile
other farmers, other cooperatives, and other handlers
retain the ability to expand without restriction.
Furthernore, the inposition of any cap base on what
mar keting conditions mght occur in the future is
unjustified and specul ati ve.

"Of course, a cap that is lower than our current
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production would force us to exam ne whether to continue as
a producer, whether to continue as a handler, or whether it
woul d be feasible to continue operations at all. Quite
sinmply, this proposal would dramatically injure or

term nate our business, all because the proponents fear the
unknown affects of a possible new conpetitor.

"As the secretary has noted in previous
decisions, there is no denonstration or evidence that Smth
Brothers Farnms or any other producer/handler hold an unfair
advant age as a producer or a processor. |In fact, the
evi dence established that in exchange for parti al
regul ati on, we bear costs usually born by other market
participants.

"The proponents also testified that
producer/ handl ers do not play by the same rule as other
mar ket participants. That is untrue. W all play by the
sanme rules. Al producers and processors are subject to
t he sane marketing orders. |If we purchase m |k, we would
pay into the pool and draw fromit, just as do other
processors and producers who buy and sell raw m k.
Simlarly, there are no barriers that prevent a handl er
frombuying a dairy herd or that prevent a dairy farner
fromopening a bottling facility.

"Producer/handl er status place limts on the

types of customers that we can effectively serve. First,
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we can only serve those custonmers who require less mlk

t han we produce. Unlike a pool handler, we cannot sinply
purchase nore mlk to fill the larger grow ng needs of a
custonmer. W cannot serve custoners whose demand for mlk
is irregular.

"Qur profitability depends on our ability to
effectively control our surpluses and its disposition.

When a custoner has needs that exceed our farm capacity or
woul d upset our ability to balance, we are faced with a
choi ce of |osing our producer/handl er status or a custoner.
Qur imted ability to service |arge accounts denonstrates
yet another reason why we are not direct conpetitors of the
Krogers, Safeways, and Dean Foods of the world. This
proposal woul d, however, effectively bar us from ever
servicing these processors.

"The proponents have suggested that paynents from
producer/ handl ers into the producer settlenment fund are
necessary because Smith Brothers and other |ike situated
producer/ handl ers enjoy an unfair advantage because we can
acquire our mlk -- our class one mlk for the blend price.
This is not accurate. Smth Brothers does not, as
suggested, enjoy an advantage equal to the difference
bet ween cl ass one price and the blend price. Qur mlk is
acqui red at whatever our costs of production is. Qur cost

of production often exceeds the Order 124 blend price, and

R & S TYPING SERVI CE - (903) 725-3343
5485 S. Live OGak, G lner, Texas 75644




© o0 N o o b~ w N P

N N N N N N RBP B PR R R R R R
ag A W N P O © 00 N oo 0o »dM W N - O

1785

in times of weak prices, it exceeds the class one price.

Li kewi se, a producer/handl er has its own blend of uses
because none of our -- not all of our mlk is used in class
one products.

"This blend which M. Hollon identified in his
testinmony nust al so take into account the unique and
significant bal ancing costs of producer/handlers. W sell
surplus mlk for less than class price. Typically we are
paid the class three price, |less $1.50 per hundredwei ght.
In addition to the cost of bal ancing, producer/handlers
have expenses in transportation that other producers do not
bear.

"Producer/ handl ers bear huge anounts of risk in
the event there are problens at their processing facility.
A stoppage in production can nean the loss of raw m |k that
cannot be replaced by a purchase from another farm
Li kewi se, problens on the farm such as herd health issues
are not only a loss to a producer, they can nean the | oss
of mlk to the plant that cannot be replaced. The result
can be | ost custoners.

"Managing the timng of deliveries to the plant
is also critical, or we nust incur additional cleaning
costs and difficult scheduling. These demands, in addition
to increasing our operating costs effectively self-regul ate

the size of producer/handlers. At the farmlevel, we are
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required to carefully maintain the | evel of our herd.
Fl uctuati ons pose the risk of causing | arge pool plant
pur chases which would require us to | ose our status, or
alternately have | arge surpluses, which nust be di sposed
of, often at substantial |oss.

"These bal anci ng demands are unique to
producer/ handl ers and have required us to find novel ways
to remain conpetitive. One of our solutions has been to
ship mlk to Matanooska Maid in Alaska. Their expenses
associated wth that which other producers do not
experience that are not accounted for either by the
proponents' inconplete suggestions (phon.). Despite these
costs, we are proud that we have found anot her under -
service market that both bal ances our supply and provides a
whol esone supply of mlk to Al aska.

"In summary, there was no disruption in the
mar ket pl ace found during order reform There have been no
changes in the marketing conditions and the marketing areas
since order reform There are no facts supporting the
change or disruptive marketing. The proposal should not be
adopted. "

M5. REED: Thank you, Alexis. The witness is
avai | abl e for exam nati on.

EXAM NATI ON

BY MR BESHORE:
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Dairy Farmers of America.

A Good nor ni ng.

Q Tell me nore about Smth Brothers Farns. How
many cows do you m | k?

A W have about 32/3, 300 cows, sone of which are
dry and.

Q kay. And that's about the sane nunber you had

-- you' ve had over the |ast 20 years, --

A Yes.

Q -- | think you testified.

A Yes.

Q What's your average production per cow today?
A That's proprietary information.

Q Proprietary?

A Uh- huh.

Q kay. What was it 20 years ago?

A | don't know.

Q Okay. The -- how many enpl oyees are involved on
t he farm production side of your business?

A | believe it's about 45 or 50.
Q 45 or 507

A Uh- huh.

Q

Ckay. By the way,

i S your average production per

cow nore or |ess than the state average;
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A | don't know. Don't know that.

Q 45 or 50 enpl oyees at the farm How many of
those are famly nenbers?

A Currently there are no famly nmenbers working on
the production side of the farm

Q The 45 or 50 nenbers on the production side, how
many of those are nmanagerial enployees, supervisory? Well,

do you have any?

A Yes.

Q kay. And --

A | don't know the exact nunber.

Q VWhat are the -- you know, the job categories,

what jobs, what managerial jobs you have at the farmlevel ?

A. Well, we have a farm nmanager --
Q Ckay.
A -- who manages the overall farm And then we

have herdsnmen, and then | believe that there's sone
assistants under the farm manager. They're assi stant
managers, and then the herdsnmen under that.

Q Do you enmploy a nutritionist?
Yes. He's not an enpl oyee.
Not an enpl oyee?
No.

kay. How many farm | ocations do you have?

> O >» O >

W have one.
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Q And that's the new one?

A Yes.

Q kay.

A |"msorry, we have a few cows in Kent that we --

when we noved our cows to Eastern Washington, we kept a few
cows, under 100 in count.

Q kay. |Is that the show string?

A Sonmewhat .

Q Okay. By the way, is that a facility which is
open for display to the public, if you -- you know, if you
want to buy Smth Brothers mlk, you can cone see our farm
and our cows?

A Not at the present tine.

Q Ckay. So you've got a 3,000 cow dairy at the new
| ocation. How nmany acres did you buy there?

A | believe it was about 250.

Q Okay. And you noved themthere from Kent because
sounds like you' re getting squeezed by suburbi a.

A We al so had another farmin Snohom sh, so we
consolidated the two. W were getting squeezed both
pl aces.

Q Okay. Did you sell the land at those |ocations?

A W sold the Iand i n Snohom sh.
Q And in --
A In Kent we did not. W -- that's where our
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pl ant and our distribution center is.
kay. Was there land in Kent used for mlk
?
Yes.
There was?
Yes.
Okay. Wiat's that |and used for now?
It's just sitting there vacant because we are so-

hon.) and we can't really do anything else with

kay. How -- the farmin Snohom sh, how | arge

was it that you sol d?

A

Q
devel opnen

A

Q

A

Q
me ask you
enpl oyees?

A
in the 197
could turn

that were

500 acres.

Okay. Was that al so being encroached upon by
t?

Yes.

kay. Did you sell it for devel opnent?

No, it's also so-in farmng (phon.).

kay. The -- your hone delivery business. Let

about that. Do you -- is any of that done by

No, we have independent distributors because back
Os, we made an agreenment with the union that we
our retail business over to them The enpl oyees

wor ki ng for us could becone i ndependent

R & S TYPING SERVI CE - (903) 725-3343
5485 S. Live OGak, G lner, Texas 75644




© o0 N o o b~ w N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo 0o »dM W N - O

1791

di stributors because it -- we just couldn't continue it
wi th union paid enployees. So they are all one man shows
where they each have their own route and their own set of
cust oners.

Q Okay. Do you know what their prices are to their
home custoners for a gallon of Smith Brothers mlk?

A | don't know their exact prices because they can
vary dependi ng on the area.

Q kay.

A And we don't do a lot of gallons of mlk Iike
it's been tal ked here. W do nostly half gallons.

Q kay.

A That's what we sell. And I know they have to be
conpetitive with the grocery store, so ny guess is that
they're selling about that price that they can get at the
grocery store.

Q You're -- you think that your independent
di stributors are providing home delivery of mlk for the
sane price that Kroger or Safeway is offering it out of the
-- off the grocery shelf to the consuner who goes and
purchases it and takes it home?

A | believe it's conpetitive with the half gallon
prices in --

Q The half gallon prices. Excuse ne.

A Hal f gallon price, not the gallon at all.
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Q Okay. What do your distributors get for their
| abor and delivering the m|k?

A The difference between what we charge them and
what they sell it for

Q kay. Wiat do you charge themthis nonth?

A Well, my -- our conpetitors are here in the room
and | can't really tell you what we charge them

Q Okay. But you're certain that their sales price,
honme delivered to their custoners, is -- by conpetitive
assunme you nean roughly equal to the out-of-store price for
hal f gallons at Kroger or Safeway stores?

A No, |I'mnot positive about that.

Q Okay. You don't really know, is that your
answer ?

A | really don't know.

Q Did | read that, what, 70 percent of your
products of your class one sales are hone delivery?

A Yes.

Q kay. Wiat is your class one sal es vol une,
approximately, on a nonthly basis?

A Well, it varies fromnonth to nonth, and a | ot of
it has to do with schools --

Q What's the range?

A |'"d say it's probably at the highest five

mllion, and at the lowest it could be four.
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Q Four to five mllion? Ckay.
How many school -- schools do you service?
A We service about ten school districts, and the

one thing that has been unique with us in that area is, we
have conpany drivers that actually deliver that mlk to the
schools. W -- it's not like the distributors of nobst of
the other dairies where they sell it to themand they do
it. Qur actual conpany drivers go directly to the schools
with the mlKk.

Q So your school mlk is provided directly by your
conpany and not through distributors?

A Yes.

Q And you bid on those school m Ik projects
directly by your conpany then?

A Yes.

Q kay. You bid flat prices for your mlk to the
school districts?

A If that's what they ask for. W -- whatever they
ask for. Some of themask for flat, sone of them ask for

escal ated (phon.), and we do both.

Q Do you know -- now, you say the famly's not
i nvol ved on the production side. It is involved on the
processing side of the business, | assune?

A Yes.

Q Okay. And what is the processing capacity of
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your plant? How nuch m |k could you process if it was
running at full capacity, fluid mlk products?

A Oh, probably not much nore than six mllion
wi t hout running around the clock, which we al nost are
anyway W t hout, you know, with clean-up tinme and that. So
probably six mllion.

Q Seven days a week you're running?

A. No, si X.

Q Si x. \What variety of containers do you package?

A We have sonme gallons, majority half gallons,
guarters, pints, and half pints.

Q Okay. Wiy is it you don't sell gallons on hone

del i very?
A We're not very efficient in our gallon. W
aren't set up for gallons. [It's just not sonething that we

ever tried to get into. W've just stuck with the half
gal l ons, and we just never got into the gallon business.
So our machine is very inefficient.

Q kay. Now, do you know -- well, let nme ask you
about your Al aska sales. Your sales to -- how |l ong have

you been selling to Al aska?

A " m not sure.

Q kay. That's bulk mlk that's sold to Al aska?

A Yes.

Q kay. And you treat the mlIk before it's -- it's
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pre-pasteurized or heat-treated before it's shipped up

t here?
A Yes.
Q I n your plant?
A Yes.
Q Okay. What price do you get for that m | Kk?
A That's confidential.

Okay. Get nore than the class three price for
that class one mlk you' re sending to Al aska?
A | woul d hope so.

Q Well, you know --

A | don't know their -- | don't know the exact
price.

Q Well, you're president, right?

A Yes.

Q You don't know how nuch you're --

A But it's a blended price of sonmething, and |
don't -- I'"'mnot the one that gives themthat price. Qur

controller does that, so | don't know the exact price.

Q Well, |I take it fromyour testinony it's a better
sale than the sale of surplus mlk to Northwest Dairy
Associ ati on.

A It is better than that, yes.

Q Okay. But you don't know the relationship to the

class one price and the market for that m |k which you have
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processed and heat-treated to Al aska?

A Not off the top of nmy head, | don't.

Q Are you charging for the processing service that
you do on the mlk before you ship it --

A It's figured into the price, yes.

Q There's a distributor who's going to testify

tomorrow, M. Ellis. Is he one of your distributors?
A Yes.
Q Okay. |Is he one of your hone delivery

di stributors?

A Yes.

Q So he m ght know nore about what price he charges
to your hone delivery custonmers than you do?

A He woul d know what he charges.

Q Right. Okay. Are there any other dairies in
Washi ngton that do hone delivery of m|k?

A | believe that Wl cox may have sone distributors
that do hone delivery that they inherited fromVitamlk. |
don't know -- Dairy Gold mght, too. | don't know.

Q Now, you have -- you' ve nade the statenent a
couple of tinmes in your testinony. By the way, did you
wite your testinony?

A | didit with the help of ny attorney.

Are you an attorney?

A No.
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Q Had you -- did you locate the | anguage fromthe
Federal Register that you quoted on page five of your
testi nony?

A | was shown it. They located it for ne.

Q Okay. Do you know -- have you ever read the
Agricul tural Marketing Agreenent Act?

A Inits entirety, no. Parts of it.

Q Okay. You' ve stated a couple of different
| ocations that you play by the sane rules as all other
mar ket participants. Do you recall that?

A Uh- huh

Q Okay. Well, you don't -- in terns of regul ated
di stributing plants, you don't account to the market
adm nistrator at the class prices for your products,
correct -- for you utilization, correct?

A We show them They get a full report of where
our utilization is.

Q But you do not pay class -- an account to the

producer settlenment fund for the m ninum class val ues --

A No.

Q -- for your usage?

A No, our cost is what our cost is.

Q Okay. Do you know what your cost is?

A It varies.

Q Okay. Do you know what it is -- can you tell ne
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what it is -- what it has been for any particul ar period of
tinme?

A Well, it depends on what cost -- if we're had
(phon.) everything into it, and I don't think I'd want to
say that in front of ny conpetitors.

Q Well, first of all, do you know -- well, when you
say, you know, you -- when you just said, you know, your
cost is what your cost is. Wuat costs are you talking
about ?

A When we do our incone statenent, whatever it
costs us to produce the mlk, what it costs to transport
it, what it costs in the plant to process it and the
packagi ng, and then what it costs to deliver it and get it
on the trucks, that's what our cost is. And then what we
sell the mlk for in finished product is what our selling
price is, and the difference is either a profit or a |oss.

Q Has Smith Brothers been profitable?

A Sonet i nes.

Q Are -- how many famly nmenbers are enployed in
t he busi ness as enpl oyees -- salaried as enpl oyees?

A There are five that are enpl oyees, and one is a
di stributor.

Q Okay. Do you produce any products other than
fluid mlk products, any class two products? Do you nake

ice creanf
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A No.

Q Cott age cheese?

A No.

Q Cream products of any --

A We do sour cream half and half, and whi pping
cream

Q Okay. Do you sell -- do you have excess creamto
sell?

A Soneti mes we do, sonetinmes we don't.

Q kay. So there are tinmes when your own sal es of
product, including the whipping creans, utilize all of the

butter fat produced by your cattle?

A Yes.

Q Ckay.

A Majority of the tine.

Q Most of the tinme it does?

A Yes.

Q So what -- approximately what portion of your --

oh, by the way, are your m |k products standardized for
test? Your fluid mlk products, your -- when you sel
whole mlk, what's the butter fat test at?

A Oh, they are standardi zed.

Q Ckay.

A What ever the standard is, the 3.5 or whatever the

allowance. It always is in that.
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Q Do you sell |ow fat al so?

A Yes, yes.

Q And ski n?

A Yes.

Q Okay. But nost of the tine you utilize all your
butter fat --

A Yes.

Q -- produced?

A Yes.

Q Does that nmean that when you're selling off

surplus mlk, it's skimmlk for the nost part?

A No, I"'msorry. |If we're selling surplus mlk,
it's whole mlk. You know, it's the full butter fat, but
we don't have a |ot of surplus, just cream going out.

Q kay. Okay. Now, are you involved in
determ ning the prices which you establish for either
direct customers or distributors, you personally?

A Yes.

Q kay. Wiat -- and how do you establish those
prices?

A Well, we |look at the market forces. W |ook at
the cost of our mlk, cost of processing, at our overhead
costs, and we have to conpete in the market, and so we take
all that into consideration when we decide on our pricing.

Q When you tal k about market forces, what do you
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mean by that?

A Well, we have to conpete with Saf eway and W/ cox
and Dairy Gold. So we have to look at that, has to be
consi deration when we're doing our pricing.

Q Okay. And those -- when you conpete with them
you' re tal king about | ooking at the prices which they
charge to the custoners that you are nutually attenpting to

serve, correct?

A Yes.
Q Okay. You have, | think, nmade the assertion, if
| heard it right -- at page ten of your testinony, you've

said that "the proposals would place you at a distinct
price di sadvantage.” And what do you nean by that?

A Well, if we had to take over a mllion dollars a
year out of our bottomline into -- and pay it into the
pool -- we're already paying for our own mlk and the
transportation and everything else. | believe our costs
woul d be nore than a regul ar plant.

Q Okay. Do you understand that the proposals, if
adopted, would cost you about a mllion dollars a year?

A Yes. O nore

Q kay. Wat --

A O nore.

Q O nore. GCkay. Now, what are the gross sales

annual ly of Smth Brothers?
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A That is proprietary information.

Q You understand, do you not, that your conpetitors
that you've just identified, WIlcox Farns, for instance, is
al ready equalizing -- paying into the pool with the market
adm nistrator in the sane manner that Proposals 1 and 3
woul d require you to do?

A Yes, but they don't have the costs of producing
the mlk and getting it to their plant on top of that.

Q Well, they have to purchase it from sonmewhere,
don't they?

A They do, but if we're not selling mlk or buying
m |k, our costs would be nore if we had to do both, |
bel i eve.

Q Okay. So you're not able -- do you nean by that,
that you are not able to produce mlk in your owm farnms for
the prices which Wlcox, for instance, or Safeway or
Kroger, pays fromtheir suppliers?

A | believe that if we had to produce the mlk, get
it to our plant, and still pay that amount, that we woul d
be at a di sadvant age.

Q In other words, it costs you nore to produce your
own mlk and deliver it to your plant than it does WI cox,
Saf eway or Kroger to buy m |k fromother producers and have
it delivered to their plant?

A When you | ook at the bal ancing costs and the
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ot her costs that we have to do that, | believe that we're
on the even playing field.

Q Okay. Now, do you understand that if Proposals 1
and 3 were adopted, and you continue to have nore than
three mllion pounds of class one sales, that with respect
to your surplus mlk, non-class one utilizations, you would
draw the blend price out of the pool?

A Yes.

Q kay. And when you say it would cost you a
mllion dollars, have you factored that draw into your
cal cul ati ons?

A Yes.

Q kay. What -- maybe | asked you this, but let ne
ask it again. \What class one utilization do you experience
on a regular basis, on a nonthly, yearly?

A It's a little higher than the order, but | don't
know -- | don't have the --

Q More than 30 percent?

A | don't have the figure of exactly what our class

one utilization is.

Q Well, can you give us any idea?

A No.

Q You're not willing to?

A | don't know the answer.

Q And you don't know. But the mllion dollars,
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let's be sure about this now, because this --

A And that was an estimate. | nean, that was -- it
woul d be at |east that nuch.

Q Well, is that a reasoned estimate. | nean, oh
at least a mllion. You're sure it would cost you a
million?

A At our present |evel.

Q kay. And that's netting out the benefit you'd
get fromany draw fromthe pool for your non-class one use?

A Yes.

Q Okay. And you're -- as president of the conpany,
it's your sworn testinony that that's what the net
financial inmpact would be on you, recognizing that there's
data here fromwhich we coul d determ ne, based on
utilization, approximately, you know, volunes that you
woul d need to have and utilizations for that net financial
i npact ?

A My controller gave ne that information by his
figuring out our -- | didn't do it nyself.

Q Okay. Did your controller read the proposal, do
you know?

A Yes.

Q kay. And has he ever had to -- have you ever --
have there ever been any nonths when Smth Brothers was

regul at ed because you went over the 150,000 pound purchase
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fromthe pool or anything like that?

A No, there was years ago where we nay have been
pool ed, but it's been before |I was president, and so |
don't know the details. But not since that 150,000 pounds
was put in.

Q Okay. So your controller, has he ever been
enpl oyed by a regul ated handl er and had to nake those kind
of cal cul ations, to your know edge?

A He hasn't been enpl oyed by anot her handl er, but |
believe that he has the ability to know -- understand the
regul ati ons.

Q You're confident that the mllion dollars is a
mnimum firm good nunber for the inpact on your
operations?

A | am

Q kay. You meke the comment on page 13 that
managi ng the timng of deliveries to your plant is critical
and we nust incur additional cleaning costs and difficult
scheduling. You' ve got conplete control over that, do you
not ?

A Not necessarily. Qur tankers have to conme over
t he nountains and when it snows, they have to be able to
get over here, and get back and get the m |k before the
tanks over there are full, or there's no place for it to

go. So we have control as long as the truck doesn't break
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down or they close the pass, or those type of things. O
sonet hi ng happens to the mlk, --

Q kay.

A -- have a bad | oad or sonething, and --

Q Okay. So when you |l ocate -- when you recently
bought a farmand located it at your present location, it's
on the other side of sonme nountains that are sonetines
difficult to transverse transportation wise, | take it?
Yes?

A Yes.

Q kay. And that's what you're referring to. The
problemw th getting across the nmountains is the delivery
chal | enge you have that you're referring to?

A Yes, that and a break down on one of our trucks.

MR. BESHORE: Ckay. Thank you. | have no ot her
guestions at this tinme.
EXAM NATI ON
BY MR BERDE:

Q Ms. Koester, ny nane is Sydney Berde.

represent United Dairynmen of Arizona.
Ms. Koester, are you one of the owners of the
Smth Brothers operation?
A | am
And can you identify the other owners?

A. | have two sisters that are owners. | have three
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children that are owners, ny husband is an owner, two
brother-in-laws, and a niece, and five nephews.

Q And they all constitute owners of the enterprise?

A Yes.

Q And | think you testified that none of themare
involved in the production end of the business that is on
the dairy farn®

A That's correct.

Q How far is the dairy farmfromyour plant?

A 150 m | es.

Q When Smith Brothers operation started in 1920, it

certainly was not a three mllion a nonth operation, was

it?

A No.

Q And how | ong has your operation produced, |et us
say, a mllion pounds a nonth?

A | don't know that exactly because we had cows up
until a certain point, and the valley used to flood. So we
had to get rid of our cows for a while. And then when they
put a damin, we got our cows back, so --

Q Now, - -

A -- | would say since 1960.

Q You think you achieved a mllion pounds per nonth
production in 19607

A. | believe sonme tinme in the '60s.
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Q When Smith Brothers started in 1920, how did it
market its mlk?

A | believe that ny grandfather was selling to
homes, was delivering to neighbors and started hone
delivery routes.

Q You nean as raw m | k?

A | don't know when the processing plant was built.
Long before --

Q You have no idea --

A No, it was long before ny time. | just don't
know.

Q No i dea when the -- when you first decided to
process the raw m |k and market it as packaged m | k?

A | don'"t. It was always packaged, but it was
probably raw at the beginning. | don't know when they put
t he processing plant --

Q Did he -- did your grandfather or his descendants
ever deliver raw m |k to another processing plant?

A | don't know.

Q Do you think that the processing end of the
operation started within the |ast 30 years?

A Oh, no, it -- | knowthat it was there in the --
because of old pictures, | knowit was there in the '40s,
probably in the '40s --

Q In the '40s?
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A So | guess the processing plant probably started
in the '30s.

Q And did it start as a hone delivery operation?

A Yes.

Q And at that time, who were the famly nenbers
i nvol ved in the business?

A When it first started, it was nmy grandfather and
hi s brother.

Q And his brother?

A Yes.

Q And by 1940, who were the famly nenbers in the
operation?

A My grandfather and ny dad and ny uncle.

Q And how about in 19607?

A The sane.

Q Sanme. And when did they all |eave the farm ng
end of the operation?

A Probably when ny grandfather died. He had the
nost -- that was his -- he had nore know edge in that than
his two sons did.

Q And so they left the operation of the farm and
concentrated on bottling mlk; is that it?

A Well, nmy father was alive, he oversaw it
sonmewhat, but he didn't actually work out there. He was

nore involved in the processing and in the marketing.
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Q By the way, who owns the processing plant?

A The sane famly nmenbers that | just told you
They -- we all own the whol e operation.

Q And you also owmn -- the dairy farns is in the

sanme ownership as the processing plant?

A Yes.

Q It's not a separate tax payer?
A No.

Q You just file one tax return?
A That's correct.

You indicated that about four or five of your
famly menbers now are involved in the processing end of
t he busi ness?

A Well, not necessarily the processing. The
adm ni stration and the distribution.

Q But all involved in the -- what mght be called
the marketing of processed dairy products part of the
busi ness?

A Yes.

Q Okay. And none of theminvolved in the operation
of the dairy farn®

A Not as far as running it.

Q Who do you rely on to run the dairy farnf

A We have a manager over there, a farm manager, and
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Q Not -- has no ownership in it?

A He does not. And our controller who oversees him
and reports to ne.

Q And you indicated you had an estimted or
approximate ti nme when you reached a mllion. Wen did you
reach two mllion?

A | don't know.

Q 19707

A | really don't know.

Q What's the -- during the past -- during 2002,
what was your total, or what was your average, nonthly
production?

A By gallons of mlk, are you tal king about?

Q By pounds, --

A By pounds --
Q

-- hundredwei ght. Pounds -- let's say pounds per
nont h.
A |'d say that's confidential. Confidential.
Q But you've indicated it's over three and a half
mllion.
A Yes.

Q And is three and a half mllion constitute the
anmount of m |k that you process and nmarket as processed
mlk, or is that your production? You -- let's wthdraw

t hat questi on.
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You certainly produce nore mlk that the three
and a half mllion that you distribute as processed
product, don't you?

A | don't think | said we distributed three and a
half mllion, that that was our total --

Q Well, you --

A | mght have said we did at |east that or nore.

Q Well, you indicated that if the regulatory
proposal s that are in the proposal stage were adopted,

you' d be regul at ed.

A Yes, so we're over three mllion
Q So you're over three mllion?
A. Yes.

Q So that neans you produce a substantial anount in

excess of three mllion?
A Yes.
Q And woul d you estimate that that -- and -- that

that nonthly production averages about four/four and a half
mllion?

A More than that.

Q More than that?

A Yes.

Q Okay. Now, you stated that you do sonme schoo
bi d business, don't you?

A. Yes.
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Q And in sone cases, it's a flat price?

A Sone are flat, and sone are escal ati ng.

Q Sone are flat, sonme escalated. Wo do you bid
agai nst ?

A We bid against distributors for other dairies.

Q And those other distributors are associated with
regul at ed handl ers?

A Not al ways.

Q Sone of then?

A Sonme of them

Q Do you know what regul ated handl ers supply the
mlk that the distributors bid for school business?

A When the distributors go in there, do I know who
they're getting their mlk fron?

Q Yes.

A | can guess, but | don't know that for sure.

Q But you know that they deal with regul ated
handl er s?

A Yes, unless they're dealing w th another

pr oducer/ handl er.

Q Unl ess they're dealing with another --
A Producer/ handl er. There could be sone of those.
Q If it's not a producer/handler, then it's got to

be a regul ated handler; --

A. Correct.
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Q -- is that correct?
A Yes.
Q And you know that the price -- class one -- this

is a class one product, isn't it?

A Yes.

Q And you know the class one price varies from
nonth to nonth?

A Yes.

Q And that would nake it extrenely difficult, if
not, virtually inpossible, for a distributor who deals with
a regul ated handler to bid a flat price?

A Well, historically the schools used to al ways ask
for flat prices. They didn't -- it's only been in the |ast
few years that I'maware of that they woul d accept anything
el se because they didn't understand it. And they -- and
the -- they were doing it then.

Q Yeah. And the reason they changed is because the
flat price they realized that was bid and accepted was so
far higher than necessary in order to cover the possibility
of a variation, that they decided it nmade nore sense to bid
on a escal ator base; isn't that correct?

A | don't know what made them change their --

Q But in any case, they did change to escal ation
did they not?

A Sone.
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Q Yeah. Now, your -- you would agree, would you
not, that a bidder whose m |k enmanates froma regul ated
source could not bid on a flat price basis?

A No, | don't agree on that.

Q You don't agree with that? At least if he did
bid, he'd have to submit a bid that was high enough to
cover any risk that the class one price mght increase
during the termof the contract?

A Yes.

Q Okay. But you don't have that problem do you
because you could set your own price and let it be fixed
for a period of time?

A We coul d, but our costs could go up to be nore
t han that.

Q Your costs? Wich costs do you nean?

A Qur | abor costs, our distribution, our
processi ng, our feed costs.

Q But your raw m |k costs would not increase?

A Well, our feed costs increase. Qur raw mlk
costs increase.

Q kay. But --

A We don't know ahead of tinme what our feed costs
are going to be necessarily.

Q But you woul d not be faced with the sane

variation of class one price that the regul ated handl ers
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woul d be?

A We woul d be faced wth different ones.

Q Different. And have you been successful in
getting the school bids through your distributors?

A We do our school bids through -- we don't do it
through the distributors. Oh, you nean, do we get them
agai nst the distributors that we were up agai nst?

Q Yes.

A Sone cases they get them and sone cases we get
t hem

Q When you bid directly as a handler for schoo
bid, do you invariably bid against other distributors, or
sonme of the bidders directly regul ated handl ers?

A In the last few years, | would say nost of it's
di stributors, although we did bid against Vitam |k, and
they took a school district away from us.

Q Uh- huh

A So it goes both ways.

Q Do you market any of your product through
super mar ket chai ns?

A No, we do not.

Q Do you deliberately avoid that channel of
di stribution?

A Yes.

Q And why do you do that?
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A Because we feel that our niche market is the hone
delivery, and that we don't have the sane efficiencies that
the larger 7A plants do, and that we couldn't conpete in
that market. And we try not to put all of our mlk into
one source. W like to have it in different sources out so

if we lose a custonmer, we don't have all this excess mlKk.

Q You do institutional business?

A We do sone.

Q What kind of institutions do you sell to?

A W -- federal detention center, hospitals.
That's all | can think of right now

Q Do you bid against -- is that a bid business?

A The federal detention center is.

Q And do you bid against regul ated handl ers for
t hat busi ness?

A We bi d agai nst regul ated handl ers and
di stri butors.

Q And you' re successful in obtaining that business?

A Sonetines we are, and sonetinmes we're not. W
lost it this year.

Q Yeah. You indicated that 70 percent of your
total distribution is hone delivery?

A Yes.

Q And can you give ne a description of the

remai ni ng 30 percent?

R & S TYPING SERVI CE - (903) 725-3343
5485 S. Live OGak, G lner, Texas 75644




© o0 N o o b~ w N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo 0o »dM W N - O

1818

A We have school districts, and we do coffee shops
and restaurants, and nade a few conveni ence stores, just
smal| ones that just wanted to have milk in there. A few
gas stations, that type of thing. And then we sell sone to
sonme other distributors that sell to whol esal e accounts.

Q And who are your conpetitors for that business?

A Wl cox, WestFarm Faith Dairy (phon.), Edal een

Dairy (phon.). That's all | can think of right now.
Q Now, going back to the famly involvenent in the
busi ness for a mnute. You said there were four -- five --
A No, there are five of us that are enpl oyees.

Q Okay. Okay. Five. And what do they do in the
operation?
A One is a distribution manager. Two are office

wor kers, and one nmanages our properties and different other

aspects of the business, like if we have rentals and things
l'i ke that.

Q | s the ownership equally distributed?

A The ones that have the voting stock have a little

nore ownership than the ones that don't. So it's equa
anount the non-voting, and so the ones that have the
voting, the five of us that have the voting have a little
bit nore than the others.

Q And when was that structure established?

A When ny father passed away in 1996.
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Q | take it that the business has been profitable.

A Yes.

Q You tal ked about a mllion dollar bottomline
that mght be shifted or lost or transferred to the order
if you were regul at ed?

A Yes.

Q And if that happened, you'd still be viable,
woul d you not ?

A No, not necessarily.

Q Be a di sadvantage, is that what you said? |
t hi nk you characterized it as a di sadvant age.

A If we had to produce our own m |k and have al
the costs of that, plus pay into the pool, yes, it would be
a di sadvant age.

MR. BERDE: Thank you.

MR. UNI DENTI FI ED:  Your Honor, it's 12:15. How
much | onger do we expect to go?

THE COURT: A lot of that depends on you. |I'm

happy to break for lunch nowif that's --

MR. UNIDENTIFIED: 1'm not asking to,
necessarily. | just wanted (indiscernible)
THE COURT: It's as good a tinme as any. | just

| ose track of the tinme. Let's just take an hour today.
kay? 1Is that okay? Cone back at 1:15?
kay. We're off the record.
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(OFf the record at 12:15 p.m and reconvened at 1:15 p.m)
THE COURT: Ckay. We're back on the record, and
who would |ike to question Ms. Koester next? |s that you
-- 1s -- M. Mrshall was nodding in the affirmative.
MR. MARSHALL: Thank you, Your Honor
EXAM NATI ON
BY MR MARSHALL.:
Q Good afternoon, Ms. Koester

Part of your testinony --

THE COURT: | just need you to -- even though
said "M. Marshall,"” easier if you' d identified yourself.
BY MR MARSHALL.:

Q Thank you. Doug Marshall, Northwest Dairy
Associ ati on.

You had sone -- portion of your testinony
addressed to your status, the status of your entity as a
smal | business. First of all, your testinony identifies
that entity as Smth Brothers Farnms. |Is that the full,
| egal nanme of the entity?

A It's Smith Brothers Farns, |ncorporated.
Q Okay. And | have read that Smth Brothers, and

this maybe go back to when your father was alive, had a

tractor inplenment business. |Is that still the case?
A No.
Q Does Smith Brothers Farns, Inc. own or operate
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any ot her businesses besides the dairy business described
in your testinony?

A We have a business that we have that's just a
subsidiary of it that we call Smth Real Estate
Devel opnent, and we own a couple of buildings init, and
that's all. I1t's just -- it's part of Smth Brothers
Farnms, but --

Q When you described your entity as a snal
busi ness, did you nean to represent Smith Brothers Farns,
Inc. as comng within the statutory concept of a snal
busi ness of which the secretary is in the hearing notices
i ndi cated has desired to take note?

A Yes.

Q And you did that analysis, did you include any
aspects of that subsidiary?

A Yes.

Q In, I think, earlier questioning, you identified
that really none of the other owners besides yourself is
i nvol ved, at |east day-to-day, in the managenent of the
business. Did | understand that correctly?

A No, there are four others that are enpl oyees that
are owners.

Q Oh, they are enpl oyees --

A Yes.

Q -- that are involved --
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A. Yes.
Q |"msorry. | did m sunderstand.
A And then there's one distributor that is an

owner, too.

Q Now, is that distributorship part of Smth
Brothers Farns, Inc.?

A He's one of the independent distributors of hone
del i very.

Q So he's independent of Smth Brothers Farns,

I nc. ?

A Yes, he buys his mlk fromus.

Q You testified in opposition to Proposal No. 2, |
believe. That's the proposal regarding simlar |abels. |
understand that you oppose that proposal -- understand
correctly that you propose -- oppose that proposal?

A Yes.

Q | don't see in your testinony why you' re opposed
toit. Can you tell us why?

A And where -- what page was that on, do you know?

Q Towards the beginning. Let's see if | can help
find it. Yes, the very first paragraph, bottom sentence.
Am | right, the Proposal 2 is --

MS. UNI DENTI FI ED:  Yes.
THE WTNESS: At the tinme, | knew | was agai nst

it. | can't.
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BY MR MARSHALL.:

Q Ms. Koester, your attorney has kindly given ne a
copy of the hearing notice, and I will showit to you, if |
may.

A Ckay.

(Pause)

THE WTNESS: Ckay. It says that we couldn't --
a producer/handler couldn't supply a whol esal e custoner who
is already buying mlk froma fully regul ated pl ant,
correct?
BY MR MARSHALL.:

Q My under standi ng of the proposal is that it nean
that you couldn't sell a product to such a custoner in a
| abel simlar to | abels supplied to them by other sources.

A Ri ght .

Q I s that your understandi ng?

A Yes, that's what | thought. Wll, we do have a
couple of distributors that buy mlk from Wst Farm and
W1l cox and Saf eway, and they m ght buy sonme fromus and
sone fromone of those. So that would make their ability,
not be able to buy it from us.

Q If it were the case that all that would do would
mean that they -- that you could not package mlk in the
West Farm foods | abels or in the | abels of sonebody el se,

from like Wlcox, but -- that if it would nean that you
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could continue to sell to themunder your own | abel, would
you still oppose Proposal No. 27

A So what you're saying is if they were buying sone
product that they had their own | abel in, they were buying

some from another farm and sonme from us under that | abel

would | still oppose it?

Q No, | think I got it -- | think we got it
backwards. So let's -- glad you asked. Let's get it
straight.

| want you to assune that Proposal No. 2 would

apply to a situation where any custoner is buying product
fromyou under a certain | abel and other products from
sonebody el se under the sane or a simlar |abel. For
exanpl e, suppose both you and we were supplying Safeway and
licensed to use the Lucern (phon.) |abel.

Q Well, | feel that wouldn't truly be fair to the
distributors either if maybe they, for whatever reason,

they wanted to buy sone fromus and sone from sonebody

else, that -- and like | said, we don't sell to grocery
stores, so -- at this tinme, but what if a grocery store
want -- of course, what if a grocery store wanted to have

sonme mlk that was from West Farm and sone from Smth
Brothers, and their own | abel, for whatever reason. I
don't see why that would -- why the secretary would want to

regul ate that. Doesn't make sense to me. So to ne it
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seens like it shouldn't limt the custoner --

Q O her --

A -- fromwho they could buy from
Q Are you finished now?

A Yes, | am

Q Sorry. | apol ogi ze.

O her than the fact that you don't think it makes
sense, do you see any way in which Proposal No. 2 would
negatively inpact Smth Brothers?

A At the present tine, | can't think of how it
woul d negatively inpact, but I -- it would Iimt what we
could do in the future if sonething came up where we coul d
do that.

Q Wuld it limt you from co-packing a product
under sonebody el se's | abel that sonmebody el se m ght ask
you to do in order to maintain a designation or a claimof
their mlk as being not produced with the aid of artificial
hormones or sone simlar kind of clain®

A | don't know because that |abel wouldn't be
simlar than if they were putting it up under a | abel that

didn't have that. Wuldn't that make it the | abel not

simlar?
Q You know, that's a very good question. | don't
know the answer to that. | was assum ng you m ght have,

for exanple, the sane package that we have as one of our
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| abels with a little, small insignia saying sonething to
that effect. | would think that would be a simlar |abel.
Is that a concern to you? Wuld that kind of
restriction be a concern to you?
A It could be because it would restrict how we
could do business if an opportunity canme up.
Q Do you believe you' re doing anything |ike that
t oday?
A | don't knowif -- we're not putting anything up
in the sane package that sonebody else is doing for a
custoner, that | know of.
Q Okay. Fair enough.
Let's turn to your marketing strategies, which |
t hink you described, and ny -- | would agree with you as a
niche strategy. Wuld you agree that the Puget Sound

mar ket is a highly conpetitive market?

A Yes.

Q For fluid mlk products, --
A Yes.

Q -- | should clarify.

And you nentioned that one of your niches is what
you described as BST free. Let's describe that. 1s BST a
hornone that occurs naturally in cows and cows' m | Kk?
A Yes.

Q How can you represent that your mlk is BST free?
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A What we represent is that we do not give any
added BST to our cows, and that's what our |abel says.

Q kay. And you're referring, | think, to a
product sonetinmes known by the trade nane of "Pozol ac”
(phon.)?

A Yes.

Q Do you recall the testinony of Paul Arbuthnot in
t he Phoeni x phase of this hearing?

A Yes.

Q And you're famliar with Sunshine Dairy, of which

Yes.

-- he used to be the nmanager?

> O >

Yes.

Q Are you aware that some of their products are
distributed with a | abel on the carton, sonmething to the
simlar effect that -- of your claim that they are not
produced with artificial hornones?

A |"mnot famliar with Sunshine Dairy enough to
know what their | abel says.

Q Are you aware that Sunshine does private | abe
packagi ng for Trader Joe's with a simlar characterization
of its being produced without the aid of Pozol ac?

A No, | didn't know who put up Trader Joe's mlKk.

Q Are you aware that Vitam |k was maeki ng such a
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cl ai n?

A Yes.

Q Wul d you agree that it's not necessary to be a
producer/ handler in order to use that market niche?

A | believe that it -- to a lot of consuners it is
important for themto know that you control the mlk from
the cowto their home. And we have a | ot of custoners that
that's a very inportant thing to them

Q kay. Geat. Well, that's a good answer. SO
let's talk a bit about that.

Wul d you agree with me that Vitam |k, though,
was marketing mlk is not produced with the aid of
Pozol act, however their claimwas stated, but was not
maki ng the claimthat you can legitinmtely nmake about
control of the mlk supply fromfarmto the custoner?
Vitam | k was making part of the claim no BST artificially
added.

A Uh- huh

Q No hornones added. | think they were
m scharacterizing it as. They were making that part of a
claim but you can make the larger claimthat not only are
you not doing that, but you have control of the mlk supply
fromfarmto the shel f?

A Yes.

Q Al right. So in the case of Vitamlk, they also
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had a designation of free farned certification, | think it

was testified to in the Phoenix phase of the hearing. Have

you -- you recall that fromthat hearing --

A,
Q

Yes.
-- testinony?

It's possible for regul ated handl ers such as

vitam |k then to establish a simlar nmarket niche to yours,

is it not, other than, | agree, the control of mlk from
farmto -- through the plant?
A Yes, they did that.

Q

So let's focus for a nonent on the unique claim

that you can make, and the others cannot, about control of

the mlk fromfarmto the custoner. Wat additional costs

does t hat
A.

hor none,

i npose upon Smith Brothers as an operation?

Well, the fact that we don't give themthat

our mlk production is probably | ower because of

that, so --

Q

A
costs are

we're not

Q

Addi tional costs in ternms of cost of production

Yes.

-- on the farn®

Uh- huh. When you don't get as nuch mlk, your
going to be higher per pound of mlk. And so if
-- don't use that, then our cost would be higher.

Right. But if | were a regulated handler |ike
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Vitam | k and al so chose -- or |ike Sunshine, and | can
represent to you that Sunshine is making those clains as
well. If I were a regulated handl er such as those two who
wanted to use the rBST-type claimor the Pozol act claim

t hey could do that, and we've established that. And they
may i nvol ve higher costs for themor their mlk supply as
well, right?

A | don't know.

Q | nvol ves the higher cost of production on your
farmnot to use it, right?

A Ri ght, but whether or not they pay that farnmer
nmore for their mlk, | don't have that information

Q Well, it would be fair to conclude, would it not,
that either they did or the farns who agreed not to use
BST, absorbed that cost advantage that Pozol ac
hypot hetically can offer?

A Yes.

Q And it's not necessary to be a producer/ handl er
in order to do that, so | guess I'd like to focus just for
a nonent on the unique advantage that you have in marketing
by being able to claim-- claimis alegal term |I'm
sorry. To be able to advertise that you have control from
farmto the plant, which others cannot say. That's a
mar ket niche by itself, is it not?

A. Yes.
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Q Are there costs associated with that contro
i ssue that you wouldn't have if you were, for exanple,
willing to buy mlk from other sources?

A Well, if we never buy the 150,000 pounds per
nont h because of that, where sonetines that woul d be an
advantage to us to be able to do that. W don't have
enough m | k.

Q So you elected not to utilize the 150,000 pound
opportunity because you want to nake the assurance to your

custoners that you control all of the raw mlk --

A Tr ue.
Q -- going into your plant?
A Yes.

Q So that's a marketing strategy then that isn't

required by the ternms of producer/handl er qualification,

correct?
A "' msorry.
Q You could buy outside mlk with -- as a

producer/ handl er --

A Well, only a small portion --

Q -- if you couldn't -- yes. |'msorry.

A Smal | portion.

Q Let nme finish the question, and then you can give

t he sane answer probably.

It's not necessary to -- a producer/handl er who
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doesn't wish to make a claimin advertising that they

control all the mlk can buy fromoutside, right?

A Yes.
Q And the fact that you use -- choose to do so is a
penalty that you choose to elect in hopes that that'll pay

off in your marketing strategy, correct?

A Yes.

Q Are there any costs beyond any that you've
identified so far? Are there any costs associated with
"1l call "sole sourcing” or "exclusive use of your own

farm production?”

A The bal anci ng costs.

Q kay. We'll get to that at sonme -- let's talk to
Al aska.

A You testified about sales to Matanooska Maid,
which is -- | believe earlier testinony's indicated a dairy

in Anchorage, correct?

A Yes.

Q And this is essentially raw m |k sale rather than
a packaged mlk sale, correct?

A Yes, it's just pasteurized -- heat-treated.

Q And as you descri be on page one of your
testinmony, that is a -- one of the ways you bal ance your
fluctuating mlk supplies, right?

A. Yes.
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Q | believe on page 13 of your testinony, you
described it as a novel approach to balancing. Howis it
novel ?

A Well, | think it's an opportunity that Matanooska
Mai d has probably sought out to find producer/handl ers that
they could buy from and I'mnot really sure exactly what |
meant by novel on that. It was -- it just was a different
way to get -- to sell to sonebody to our surplus that
real ly wanted our product.

Q Do you have an understandi ng from Mat anooska Mai d
as to why they m ght have sought out producer/handlers to
provide mlk that they need for bottling in their plant in
Anchor age?

A No, | do not.

Q | f you were a regul ated handl er, would you have
to account to the pool based on their ultimte uses at the

full federal order class prices?

A | don't know.

Q | can represent to you that you woul d.

A Ckay.

Q And I'lIl ask you to assune that a regul ated

handl er such as our plant or our cooperative wuld have to
account to the pool based on the class of use as determ ned
by the market adm nistrator at the plant in Anchorage,

whi ch woul d nmean then that we as a supplier have had to

R & S TYPING SERVI CE - (903) 725-3343
5485 S. Live OGak, G lner, Texas 75644




© o0 N o o b~ w N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo 0o »dM W N - O

1834

charge Mat anooska Mai d enough to cover our full federal
order class prices, or represent that to you and ask you to
assune it.

| s there any reason why in what you do, you are
different -- in selling to Matanooska Maid, is there any
reason why what you're doing there is different than what
we do that would justify your not having to charge them
full class of use based for bulk mlk sales based on cl ass
of use?

A Well, the only reason | can think of is we're
closer to the Tacoma docks where they pick it up. So the
transportation costs woul d be |ess.

Q Yes, | can agree with you that there may be a
slightly different cost of getting the product to Tacoma
but I'd like to focus for a mnute on the distinction that
| asked you to assune a mnute ago, which is that today if
Mat anooska Mai d buys from a conmpany or a cooperative |ike
ours, their mlk would be accounted to the pool at the ful
class price, which neans that we, in turn, have to charge

thema price to cover that full class price, --

A Yes.
Q -- whereas you woul d not.
A Yes.

Q And I'"masking if there's any reason, any theory,

any rationale that you can provide to the secretary why
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when you sell bulk mlk to a bottling plant in Anchorage,
you woul d not have to account to the pool, and we woul d.

A Is it because they are not under the federal
order up there?

Q Well, that is why it happens in a way, but I'm
not asking a quiz here of you. | amasking you to focus on
t he policy question of whether Smth Brothers Farns feels
it is justifiable in the policy set by the Secretary of
Agriculture to require a conpany |like ours to account to
the pool with a full class prices on a sale to a plant that
is, yes, outside the federal order marketing area, but not
require Smth Brothers Farnms to do the sane. |Is there any
policy reasons you could offer the secretary for continuing
that difference in treatnent on those bulk mlk sal es?

A. Not that | can think of at the nonent.

Q Well, you' re welcone to add to that later, either
here or in brief, I'msure, --

A Ckay.

Q -- with the help of your attorney, you can up

wi th a good one.
When you nmeke those sales, do you consider that
to be a profitable sal e?
A In -- we don't actually say how -- what -- you
know, what part of our -- he'll |ook at the whole thing al

t oget her where we have to sell sone at different prices in
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order to -- it's the whole bottomline that we | ook at. W
have to sell our mlk to sonebody, and if we have surpl us,
we sell it to them W can't supply themall the tinme. So
we don't look at it as an individual thing. Sonetines it
could be profitable; sonetinmes it m ght not be as
profitable, but is better than the alternatives.

Q Are there costs to your processing enterprise
then associated with serving that custoner that you cannot
recover fromthat custoner?

A No, | don't believe so.

Q |s there a cost to you in using Matanooska Maid
to bal ance your mlk supply?

A Yes.

Q What woul d that be?

A Wel |, depending on what the price of mlk is at
the tinme, how nuch our --

Q A mnute ago, | --

A Sorry. And how much our production was. So
dependi ng on the price we received, and how nuch it cost us
to get it there, and that could be -- go either way.

Q Right. Well, I"'mnot trying to confuse you here,
and this is sonething that I'mready to tal k about, and you
are hearing these questions for the first time. So let's
make sure you understand what |'m asking you because it's

i nportant.
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A mnute ago | think you said you did not
consi der yourself to be |osing noney on those sales to
Mat anooska Maid, right?

A We don't look at it as a separate sal e,
individually. 1It's part of the cost of our doing business;
it's in the bal anci ng.

Q s the sale to Matanooska Maid sufficient to
cover the costs of your farm production plus the cost of
handling it at your Kent facility plus the costs of
delivering it to wherever they take ownership? Are you
able to recover all those costs from Mat anooska Mai d?

A | don't know.

Q So you don't know whether it's a |oss, do you?

A No. As an individual sale, | don't knowif it is
a | oss.

Q So would it be fair to describe it then as a
bal ancing cost if it's not at a | o0ss?

A | don't know.

Q Fair enough. And by the way, you nentioned
earlier you could not supply all their needs. Wat do they
do when you cannot supply all their needs?

A | don't know who they buy for -- buy fromat al
times.

Q You indicated earlier, | think, that they do

solicit mlk from producer/handlers. There are others than
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yoursel f, right?

A | believe they do.

Q And at tinmes do -- are you aware that they' ve --
will at tinmes purchase mlk fromour organization, NDA or
West Far m Foods?

A Yes.

Q Al right. So when you cannot supply all their
needs, then they turn to us, correct?

A | don't know if you're the only other option or
not, but | know they do buy fromWstFarm but | don't know
who el se they buy from

Q Wuld it be fair to say that when they can --
when Smith Brothers Farns cannot supply all their neets --
needs, they turn either to other producer/handlers or to
regul ated handl ers to supply their needs?

A Yes.

Q In that respect then, are they not using the poo
to bal ance their needs?

A | can't speak for them

Q Logically, though, is it not true that if you're
using themto bal ance your m |k supply, and they buy from
ot hers when you cannot supply them that in effect your
m |k supply is being balanced by those of us that supply
t hem when you cannot ?

A. | don't knowif we're their first choice, or if
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they call us and just want it at certain tines, because
there are tines we have it to sell to themthat they don't
want it. So I don't know who their first choice is.

Q If you did not have it available and if other
producer/ handl ers did not have it available, would they not
be purchasing fromregul ated handl ers who are taking their
needs from pool producers?

A Yes.

Q In that sense then, isn't Matanooska Mii d using
t he pool to balance its needs that are in excess of what
its own producers or you can supply?

A On the surface that sounds true.

Q l"mnot trying to trick you here. |If you don't
understand t he question, please ask.

Well, then, just to kind of nake sure |I'm not
going be -- be mischaracterizing your testinony, let ne
note that on page nine you describe yourself as entirely
self-sufficient. You have explained to me how you use them
to bal ance your needs and how they in turn pass that
bal anci ng back to the pool. Do you still agree that you
are entirely self-sufficient, because I'mgoing -- tell you
that 1'mgoing to argue in brief that you' re not? So you
-- would you like to rebut ny potential argunment now?

A We have surplus mlk that we sell at certain

times of the year that, if you could characterize it as not
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being self-sufficient, if that's what you woul d
characterize it, and then that is true, because we do have
surplus mlKk.

Q Fair enough. You nentioned sonethi ng about $1.50
charge at tinmes to balance. That would be sales to our
organi zation, would it not?

A Yes.

Q And that would be the $1.50 that -- bel ow cl ass
price that we charge for your use of our plants, correct?

A Yes.

Q Can you -- would you agree with nme that the

anount of your excess needs that you sell to our plants is

a fraction of your -- of the mlk you don't bottle -- smal
fraction, | should say?

A It is a small fraction, except in the sumertine
when we -- | don't have as many sales, we do a nuch bigger

proportion.

Q Wuld you care to -- since one of the issues
rai sed by your counsel in this hearing, and then their
guestion relates to the costs of bal ancing, would you care
to estimate what proportion of your total mlk supply is
sold to anybody who's chargi ng you bel ow class price for
the service of taking that mlk or balancing it?

A What percentage of our -- | wouldn't know that

wi thout sitting down, figuring it out. So | couldn't guess

R & S TYPING SERVI CE - (903) 725-3343
5485 S. Live OGak, G lner, Texas 75644




© o0 N o o b~ w N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo 0o »dM W N - O

1841

at it at this point.

Q Well, maybe we can devel op sonme of that here.
And regrettably, |I feel an obligation not to use know edge
that | have from our purchases fromyou, unless you rel ease
me fromtestifying about that. So we're going to have to
go about this in alittle nore difficult way, but maybe we
can get to the sanme point w thout violating any
confidential information that you have.

Before we do that, though, let ne ask you sone

ot her questions. Wat other bal ancing costs do you have
because you're a producer/handl er, other than what we've
j ust been discussing with your sales to Matanooska Mai d?
And | think you nentioned also in your testinony sone
things like being able to service only certain kinds of
custonmers. Whiat ot her bal ancing costs m ght you have?

A Wl |, there's been sone businesses where
di stributors have asked if we could supply them and
because of the quantity we couldn't do it on an ongoi ng
basi s, because at sone point we may not have enough mlk to
doit. So we have to try to bal ance our sales with our
production, and there is always a cost in that there al ways
are sone |ost sales or there -- you have the probl em of
having too nmuch mlk, and then you' ve got to sell it at a
lower price. So it's hard to quantify exactly how nuch in

dollars that it, but all of that is definitely added to the
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bottomline, or subtracted fromthe bottomline, |I should
say.

Q kay. A nmonent ago you just said you -- said
your extra, then you would have to sell the |ower price.
Can you quantify that in any way for the secretary so that
they could -- secretary and the departnent can understand
the inmpact of that on you?

A No, |I'mjust tal king about what we would sell it
for surplus, that that would be the |ower price as to
West Far m Foods, but | can't quantify how many dollars that
costs us to do that.

Q Are there any other costs besides those that
m ght be a bal anci ng cost that you incur because you are a
producer/ handl er that you would not incur if you didn't
have the restrictions that are part of the qualification of
a producer/handler in -- under the order? What other costs
of bal anci ng do you have?

A | guess sonetinmes if our mlk doesn't get here
fromour farm we would have to stop production or stop
bottling the mlk, and then have to clean up and keep our
peopl e on overtine, and sonetines that can be a problemif
we're alittle short of mlk and waiting for the mlk to
get fromour farns. W have that extra costs where if were
probably a regulated plant, the mlk would always cone in

on a regul ar basis, and you wouldn't have to worry about
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not having a nmuch -- enough m |k that day.

O if sonething happened to a | oad, or we broke

down, or whatever, that -- we probably woul dn't have that
problemif we -- if the mlk was comng in from sonebody
el se.

Q | believe you nmentioned sonething about the fact

that your farmis in Eastern Washington, for the benefit of
those reading this transcript. It's true, is it not, that
there's a nountain pass between your farm and those of us
that are here today in the Seattle area and, of course,
your plant at Kent's in the Seattle area, right?

A Yes.

Q So you nmentioned snow in the winter, and
sonetinmes that inpacts the ability of your |oads to get
over the nountains, right?

A Yes.

Q Okay. And you also referred to transportation --
costs associated with transportation break-downs, |oads not
arriving on time. How would that be different than a
regul at ed handl er?

A | don't know because | don't know that they have
ever had that problemgetting it over there. So | don't
know.

Q | can represent to you that sonetinmes the snow

stops our tankers as well. Probably have a bunch of
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tankers up there on the pass with a union neeting, right?

A Yeah.

Q You testified that you would have a mllion
dol l ar a year change in your cost structure if you were to
be regul ated under this or any other proposal, correct?

A Yes, at least a mllion.

Q The cost that you' ve identified to nme, sonewhat
generally, would those costs add up to a mllion dollars a
year ?

A Those costs wouldn't go away if we just still
used all of our owm mlk, and if we were paying into the
pool, we'd be paying into this mlk and not getting
anything for it that | can see.

Q | understand. You're choosing to be your own and
only source of mlk, and sone of the costs you've described
are because of that?

A Yes.

Q | agree with you and understand that point. |'m
aski ng, though, whether the costs that are associated with
your being a producer/handler, that you ve also identified
separately, offset that mllion dollar a year difference in
cost that you've testified you would have?

A | don't know the answer to that.

Q Okay. Fair enough. Let's shift gears then

(Cears his throat)
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BY MR MARSHALL.:

Q Excuse ne.

To tal k about your plant a little bit. | think
in your testinmony under questioning fromM. Beshore before
l unch, you indicated that a nunber of four to five mllion
pounds, and | wasn't clear. Ws that route dispositions or
in class one sales, or was that all mlk?

A That was all m |k going through the plant.

Q Thr ough the pl ant.

A Bottled in one way or another.

Q Including the mlk -- but -- and so it would not
include then any mlk that was sent to Matanooska Mai d?

A No.

Q That m |k does go through the plant, though, does
it not?

A Yes, but this woul d be packaged.

Q You said, | think, to himalso that plant
capacity today is about six mllion pounds?

A And |' m guessing on that.

Q Okay. Fair enough. You also nentioned an old
gallon filler. Wat would your capacity be if you were to
sinmply take that old gallon filler out and -- nove the
inefficient (phon.) one out and | ease a nodern gallon
filler? Are there any idea what your plant capacity woul d

be if you made that change?
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A No, | don't. | know that we would have to do
nore than just buy the machi ne because ri ght now when we
run our gallon filler, we can't run any other machine. So
there would be a |lot nore updating to the plant we woul d
have to do than just buy -- than |easing a machine. Wuld
entail a lot nore.

Q O you would have to run the plant |onger hours?

A Yes, and there -- yes.

Q On page nine you described your plant operation
as smaller than nost regulated plants in Order 124. D d |
get that correctly?

A Yes.

Q And | believe you were here when M. Van Dam
testified and listed plants in his estimtes of plant
vol unes. Do you have any disagreenment with his |ist of
pl ants and pl ant vol unes?

A They weren't what | expected. | know that ours
wasn't correct, so | presune that sonme of the other ones
possi bly could not be correct, too, and |I've always felt
that we were snaller than the other dairies in our area,
ot her than the other producer/handlers. |'mthinking of
Saf eway, WestFarm and WIcox. And | guess that's what |
| ook at in our area, is the --

Q Al right. How about, for exanple, Valley of the

Rogue Dairy down in Southern O egon?
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A | don't know anythi ng about them

Q Eberhard Dairy in Bend, O egon?

A I"mnot famliar with any of dairies in O egon.

Q That woul d i nclude then West Farm Foods in Medford
or --

A That's true.

Q -- or Sunshi ne?

A That's true. | do not know.

Q Your seven mllion pound figure, | think, was the
-- correction. In M. Van Danmis list, | believe, had Smth

at seven mllion. Wuld that approximate your on-farm
production?

A No.

Q You produce | ess than seven mllion on your farnf

A Yes.

Q On page six of your testinony, you indicated at
one point there that if you were to becone regulated, "it
woul d change the way we operate our business.” D d you
descri be the changes that you would nake in the way you
operat e your business?

A | don't know what we would do. We would
definitely have to change it because we couldn't do
busi ness |like we are now So that would have to be
decided. W would either not bottle mlk or not mlk our

own cows or -- it would just have to be conpletely changed,
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but I don't know which way we woul d go.

Q Well, let's talk about m | king your own cows. Do
you believe that your cost of m |k production wuld be
hi gher than -- today than it would be if you were buying
mlk fromwhat 1'Il call pool ed sources?

A That changes fromnonth to nonth. | believe that
sonetimes our costs are higher, and sonetinmes our costs are
| ower at the farm| evel

Q Well, let's look at that. | believe you
testified, excuse nme, that at tines your cost exceeds the
class one price; is that right?

A Yes.

Q And | represent to you that the | owest class one
price this year is $11.54. Wth that, would you cost of
producti on have exceeded that $11.54 price last April?

A Yes.

Q Were you here when Dr. Terry Smth testified?

A Yes.

Q On page four of his testinony, he had a graph
and I"'mgoing to ask if you have a comment on it. 1'd be
glad to show it to you, showi ng the average cost of dairy
operations, average production costs per hundredwei ght for
dairy operations with 500 cows or nore being $10.46, and 89
percent of them producing at $12.50 per hundredwei ght or

less. May | show this to you?
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A | do renenber that. It doesn't fit our operation
at all.

Q You have a 3,200 cow operation, right?

A Yes, --

Q And so you're --

A -- and we've never been able to produce mlk at
the prices he's got on there.

Q kay. Fair enough. [In your testinony, you
specul at ed about notivations pertaining to Boardman Farns
-- excuse nme, to the farmor farns | ocated at Boar dman,
Oregon, and | think it mght be useful just to explain for
the record what you're referring to there. 1Is it true that
there are two -- | guess, three farnms who ship to a cheese

pl ant at Boardman, Oregon that are | ocated near Boardnman,

Oregon?
A Yes.
Q And that's what you're referring to as concern --
A Yes.
Q -- that one of those farnms, or nore than one

m ght beconme a producer/ handl er?

A Yes.

Q Do you know if Smith Brothers are represented,
has Smth Brothers ever discussed with any of those three -

A | have not. |[|'mnot aware of anybody el se that
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has.

Q Have you | ooked at how they operate their farnf

A | have not.

Q Wth respect to your farm vyou testified that the
-- you did not build a new farmas a result of herd
expansion, and you testified that you ve not expanded your
herd beyond what it was before you had that farm but do
you have any plans to expand the herd in the future?

A Not at this tine.

Q Do | recall -- do | understand correctly that you
purchased that farmfrom an organi zation that had used it
as a feed |l ot operation for beef?

A No, we produce it -- we purchased it froma
farmer over there where we put our new dairy. W have a
feed | ot next door that we've owned since the '80s --

Q Ch, the feed lot is next door?

A Yes, we've owned it since the '80s.

Q | see. GCkay. Well, what is your -- thank you
for that clarification.

VWhat is your -- with respect to your dairy farm
operation, you have a permt, do you not, fromthe state of
Washi ngton to operate that farnf

A Yes.

Q What nunber of cows are you -- what is the

maxi mum nunber of cows you're currently permtted for?
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A | don't know. | presune it's probably 32/3, 400
about what we have, but | don't know that to be the fact on
the permt.

Q So is your testinony that you presune that you

are not able to grow beyond your current amounts -- under
current permts, | should say?
A No.

Q Could you clarify that so |I understand what you

A | just -- we haven't had any plans to grow our
herd. 1'mnot saying that we're not permtted to grow it
any nore than that. | don't know what that would entail if

we wanted to have nore cows over there, but we don't have
any plans to add cows at this tine.

Q Who's Earl Davenport?

A Qur controller.

Q |s he based in -- at the farm or is he based at

A He's based in Kent.
Q Wul d he be the person who identified to you that

the potential cost of regulation would be a mllion dollars

a year?
A Yes.
Q Do you recall an article about Smth Brothers

Farm that appeared in the Colunbia Basin Herald | ast May?
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A I"'mnot famliar with the exact article, no.

Q | represent to you that M. Davenport was quoted
in that article as saying that 20,000 gallons of raw m |k
per day noved fromthe farmto your plant. Do you have any
reason to dispute that figure?

A No.

Q Now, would you agree with nme that a gallon of
m | k wei ghs roughly 8.6 pounds?

A Yes.

Q |"mgoing to represent to you that 28,000 gall ons
times 8.6 is --

A |"msorry, did you say 28,000 is what he said?

Q 2-8, 28, yes.

A kay. I'msorry. | thought you said 20. The 28
is -- was not accurate, at least it's not at this tine.
Q l"mgoing to represent to you that if it was

accurate |l ast May, 28,000 gallons tines 8.6 pounds tinmes 30
for a 30 day nonth, would be 7.2 mllion pounds per nonth
of production. Do you have any reason to dispute that that
woul d' ve been roughly what your production was |ast Apri
or May when this article was witten?

A | don't believe it was that high, just ny own
personal -- | don't renmenber it being that high per day,
but maybe at one peak it was, but that isn't our nornmnal

aver age.
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Q And I'lIl represent to you that |I'm about two

quote that article, which -- believe me, I've had nyself
m squoted in the press, so this my not be M. Davenport's
fault. But | just want to -- this will probably find its
way as an exhibit, so |l want to |l et you comrent on whet her
it's accurate or not.

"The company has its own truck fleet that hauls
28,000 gallons of raw m |k per day fromthe Royal Slope" --
by the way, the Royal Slope is where your farmis, right?

That's a geographic --

A Yes.

Q -- area in Eastern Washi ngton?

A Yes.

Q "Haul s 28,000 gallons of raw m |k per day from

t he Royal Slope to Western Washi ngton where it's processed
into consuner-ready m |k, sour cream butterm |k, eggnog,
and chocolate mlk, sold nostly to schools.” It then goes
on to say, however, the nost -- that 65 percent goes to
home delivery. So would you say that that was inaccurate
that 28,000 gallons of raw m |k were noving to be processed
into consuner-ready m |k, sour cream butterm |k, eggnog,

and chocolate m | k?

A | don't believe that we have 28,000 a day going
into packages. | think he probably was generalizing is ny
guess, but | can't say that for sure. |'mnot sure what he

R & S TYPING SERVI CE - (903) 725-3343
5485 S. Live OGak, G lner, Texas 75644




© o0 N o o b~ w N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo 0o »dM W N - O

1854

meant by that.

Q |'"mgoing to represent to you that M. Davenport
was quoted as saying, "W are exceedi ng our expectations
about m |k production wi thout adding any animals, mlk
production,” and then this is no longer a quote, "mlKk
production with the current herd level is projected to
i ncrease 20 percent over the next 12 nonths." Do you
recal |l projections about your m |k supply on the farm

i ncreasing 20 percent between |ast May or April and next

spring?
A | never heard those projections it would go up 20
percent. That would be nice. | don't think it's possible.
Q Well, I'"'mgoing to represent to you that if that

were the case, you would have 20 percent nore than 7.2
mllion pounds, which would be a whol e bunch.

A Yes. | don't know if that -- if M. Davenport
was m squoted, or he was just throw ng nunmbers around.
don't know. | guess | didn't -- if |I sawthat article, |
didn't question himabout it.

Q Ckay. Well, did you notice that he was quoted as
sayi ng that he expected production per cow woul d increase
20 percent from 75 pounds a day to 907?

A No, | didn't, but I think I"'mgoing to ask him
about that now.

Q Do those nunbers sound about right? Are you
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achi eving 90 pounds a cow yet?

A No, we're not. Long ways fromit.

Q That woul d be pretty good, though, wouldn't it?
A Yes, it woul d.
Q

Well, is M. Davenport the person that gave you
the mllion dollar figure? | think you said it was, wasn't
he?

A Yes.
Q And then | just did the math, and I'll represent

to you that under M. Van Danis anal yses testified to
earlier, the difference between the blend price, the

regul ated price for 2000 to Cctober of '03 was $1.79, and |
think his exhibit showed the year-to-date for 2003. It's
$1.77 difference. | represent to you that | conputed that
$1.77 would indicate that his mllion dollar figure would
represent close to five mllion pounds, so that's
consistent with your earlier testinony about roughly five
mllion pounds of mlk in -- five mllion pounds per nonth
going into class one uses. That sounds like it m ght be
where it canme fromto ne.

My question of you is, that if that five mllion
pound figure then is your quantity of mlk into the bottle,
and if you're producing anywhere close to the 7.2 mllion
pounds he indicated, you' d have consi derable amount of mlk

going to other |ocations, including, for exanple,
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Mat anooska Maid or surplus to us or anyone el se.

Can you tell ne, does that difference between
what ever your production is and the five mllion pound
| evel, does it go to any place other than Matanooska Mid
or to one of our WestFarm Foods plants?

MR, UNI DENTI FI ED.  Yes, Your Honor, | want to
object. He is -- these nunbers are becom ng very
confusing, and he's taking nunbers that he's creating and
there's no testinony. She hasn't agreed to the seven
mllion or any of these nunbers, and now he's wanting to
know what happened between the five that she hasn't agreed
to and the seven that she hasn't agreed to, and it's a
deceptive thing. |If he has the evidence, let himtestify
what his math is. He's creating math on the boards,
submtting that it's testinmony. It's not a question, but
he's confusing nunbers, and | think that we've got to get
on to sonething that she can tal k about, not sonething that
he can tal k about.

MR. MARSHALL: May | respond?

THE COURT: You may.

MR. MARSHALL: 1've indicated that at sone point
we' |l have to introduce this into evidence, and we wl|
comment on it therefore as an exhibit in our brief. and
while Ms. Koester and we are on opposite sides, she is one

of the nicest people in our business, and | wanted to give
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her the chance to address the issues we would be rai sing,
by suggesting to her that there's quite a variation, and
that that would inpact the anal ysis suggested earlier by
M. Yale, trying to conpute the burden bearing bal anci ng
costs, which, of course, would be quite different if you've
got, for exanple, only five eighths of your mlk going into
the bottle versus 90 percent.

THE COURT: Well, she's already testified as to
what her nunbers were and what they nean to her, and says
t hat she has no know edge of the nunbers that you' re using
for sone of these calculations. So presenting these
nunbers to her and asking her her opinion of these
calculations, I'mnot sure that it's really adding
anyt hi ng.

| think you'll have a chance to introduce the
docunent that you're referring to into the --

MR MARSHALL: Okay.

THE COURT: -- exhibit --

MR. MARSHALL: Fair enough. And you can be --

THE COURT: -- and yeah, | think you' ve certainly
given her fair notice and the opponents fair notice that
that's what you're going to do, so --
BY MR MARSHALL.:

Q Right, | withdraw the question and prom se that |

will ask you at the end, unless | forget, if there's
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anyt hing el se you want to add. So you can be thinking
about that if you w sh.
|s there any reason to believe, though,

regardl ess of what the nunbers nmay be, that you coul d not
today utilize a considerable anobunt of m |k that you
produce to expand your bottling volune? Let ne repeat --
| et me rephrase that question. |s there any reason not to
bel i eve that you have sufficient farm production to
significantly expand your bottling vol une?

A What do you nean by significantly? 1| --

Q Oh, say fromfive mllion to seven. | nean,
don't know. That you would likely exceed a five mllion

pound cl ass one sal e.

A We don't have a hone for those class one sal es at
this tine.
Q Is there any limtation in terns of your farm

that woul d cause you to not to increase your production --

your processing into class one uses by, say, 20 percent?

A First we'd have to get the cows up by 20 percent,
and that's not that easy to do. |'mnot sure how we woul d
obtain that.

Q Fair enough. Turning again to the other issues

relating to costs. On page 11 of your testinony, you note
that we, Smth Brothers, "W bear costs usually born by

ot her market participants.” Could you identify what costs
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you bear that are usually born by other market
participants? What are you referring to? On page 11, that
was.

A |"msorry, | don't see exactly --

Okay. Look at the first new paragraph on page 11
Quite sinply it begins, the |last sentence ends, "that the
evi dence establishes that in exchange for parti al
regul ati on, we bear costs usually born by other market
participants.” And I just want to clarify what you're
referring to.

A " mtal ki ng about the costs of producing the mlKk
and hauling it to our plant, and the bal ancing, and the
mar keti ng of our product, and the distribution, just the
whol e thing that we do that a handl er doesn't do or a
producer does not do. W take care of all -- we have al
of those costs.

Q Is it your belief that neither handlers nor
producers bear the costs of noving mlk fromfarnms of
pool ed producers to regul ated plants?

A | believe sonebody does bear that, but |I don't
know t hat any one organi zation bears all of it as we do.

Q |"mgoing to represent to you that producers in
Central Washington on the Royal Slope who ship their mlk
to our cooperative are assessed a hauling cost in the

general range of --
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MR. UNI DENTI FI ED:  Obj ection, Your Honor, he can
have his people testify to that statenent.

THE COURT: Well, he's making a representation
for the purpose of a question. It's --

MR, MARSHALL: Yes.

THE COURT: -- that's the sane as a hypothetica
or an assunption. He can -- that's not -- he's not -- that
factor's not in evidence. It's an assunption for a

guestion, --

MR. MARSHALL: That's right.

THE COURT: -- and he can ask it.
BY MR MARSHALL.:

Q And | want again to represent to you that our
producers in your neighborhood woul d have a haul i ng charge
in the general range of 50 cents a hundredwei ght. Wuld
that approximate -- would 50 cents a hundredwei ght
approxi mat e what your costs of hauling are to nove mlKk
fromthe Royal Slope to Kent?

A | don't recall that nunber at the present tine
exactly what it is.

Q So you don't know whether that is a cost that's

not born by -- usually born by other market participants,
do you?
A VWhat | nmeant by the statenment was that we bear

the costs of both the producer and the processor.
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Q O both a regul ated pool ed producer and a
regul ated pool plant?

A Yes.

Q So there's no difference between your scenario
when you bear those costs and the alternative of
regul ation, is there?

A Well, | believe that we do have added costs with
our balancing and with trying to match our sales with
producti on.

Q kay. In just those two?

A Yes.

Q On top of page nine, you suggest that if you had
a cost advantage, you would never |ose a sale. | assune
you nean you'd never lose a sale to a regul ated pl ant,
based on price. But you do |ose sales based on price. Are
you aware that sonetines it's necessary for plants in a
conpetitive market to neet the conpetition, even if it is a
sal e below their cost?

A Yes.

Q Now, |ater in that paragraph you refer to having
a distinct price advantage. D d you nean a cost advantage?

A |"msorry, what page was that on?

Q The -- I'msorry, | msquoted you. On the top of
page ten, "Adoption of these proposals would place us,

Smth Brothers, at a distinct price disadvantage.” D d you
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mean a cost di sadvantage, or did you nean --
A Is this bottomof nine and top of ten?

Q Yes, that paragraph

A | said, "We do not have an unfair price
advant age. "
Q Ri ght, and then you go on in the | ast sentence of

t hat paragraph, "The adoption of these proposals would
pl ace us at a distinct price disadvantage.” D d you nean a
cost di sadvant age?

A Well, it would be the price of our mlk, what we
had -- what | neant was the price we'd pay getting it into
our plant would be a price disadvantage. So | guess it
woul d be the sane as a cost, but it was the price we'd have
to pay for our mlk, which right nowis our cost, but if we
were - -

Q | follow you. Ckay.

A Ckay.

Q Under st ood. Thank you

kay. | -- this is nmy last question. | accept
that | did promse that | would ask you if there's anything
that you thought of about the testinony that you' ve given
in response to nmy questions that you' d like to anplify.

A Not that | can think of at the nonent.

MR. MARSHALL: kay. Thanks very, very nuch
MR. BERDE: | think that was a wi se answer. As
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you probably know by now that every question and answer
pronpts anot her question. That's the nature of these
pr oceedi ngs.

| apologize if |I"mpronpted to do it.

Sydney Ber de.

MR. UNI DENTI FI ED: Wl |l trained.

EXAM NATI ON

BY MR BERDE:

Q You indicated in your prior testinony that one of
your owners is a distributor; is that right?

A Yes.

Q And is that distribution business a separate
busi ness that he owns?

A He's sel f-enployed. The --

Q He's sel f-enpl oyed?

A The distributors are self-enployed, individuals
that buy their mlk fromus, and then they sell it to their
i ndi vi dual homed custoners.

Q | understand, but is -- but he owns, as a
separ ate busi ness, and receive the benefits of the revenues
of that business as an individual, does he not?

A He doesn't actually owmn it, but it's his
custoners that -- he doesn't own the route. W actually
lease it to him but he receives the benefits of the

difference in the price that we charge himand what he
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charges his custoners, |less his gasoline, his truck
expense, and all the expense of doing business. He --

Q Ckay.

A That's his job. That's what he does for a
['iving.

Q What does he realize in terms of his own incone

fromthe operation of that distribution business?

A | don't know what his incone is for -- total
income for the year. | have no idea.
Q Well, for openers, it's the difference between --

it's the margi n between what you transfer that packaged
product for and whatever he gets fromthe ultimate buyer,
is it not?
A Yes, less all of his expenses for gasoline and
truck and all of that.
Q kay. Does he pay those?
A Yes.
Okay. Wien he files a tax return at the end of a
year, does he file it as the operator of a fluid mlk
di stribution business?
A Yes.
MR. UNIDENTIFIED: How in the world is this
W t ness supposed to know - -
THE COURT: She -- well, she doesn't know, and

she can say she doesn't know. But she said yes, so |
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assune she nust know, --

MR. UNI DENTI FI ED: Wl |, you know, --

THE COURT: -- you know.

MR. UNI DENTI FI ED: -- nmaybe she gets tired of
trying --

THE COURT: | don't know.

THE WTNESS: And |I'massumng he files his tax
return.

MR. BERDE: Well, yeah, but does he --

THE COURT: 1've heard her say that she doesn't
know. Any question that anyone asks you, if you don't know
t he answer, --

MR. BERDE: Yeabh.

THE COURT: -- you say you don't know, but --

MR, BERDE: Now, --

THE COURT: -- once you say yes, we assune that
you know what his tax return says.

BY MR BERDE

Q So he pays his own costs of the operation of that
busi ness, right?

A Yes.

Q And he retains whatever net margin is left after
paying all those costs fromthe revenues derived fromthe
sale of the product; is that correct?

A. Yes.
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Q Okay. Now, if he comes to you and said, | ook
|'ve got to have sone help on the cost of this batch of
product because | got a piece of business that | can get,
but I can't get it unless you give ne sone help, how --
what do you do -- how do you respond to that?

A Wel |, he hasn't ever asked ne that.

Q Okay. Now, do you transfer the product to him at
the sane cost for the same product as you transfer a
simlar product to your other distributors?

A Absol utely.

Q So all of the distributors pay your processing
pl ant the sanme price for the sane product; is that it?
Al'l of our hone delivery distributors, yes.

Oh, is he a only a honme delivery?

> O >

Yes.
Q Okay. But sonme of your distributors sell to

institutions, don't they?

A They could. | don't have their customer base.
don't know exactly what their -- who their custoners are in
all cases.

Q | understood fromyour prior testinony that sone

of your business is institutional business.
A Yes, but we have institutional business at our
house accounts that we serve with our enployees.

Q Directly, you nean?
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A Yes. Yes.

Q Not through your distributive handler -- not
t hrough your distributors' business?

A Some of them could, but we do al so, ourselves.
What | was referring to before, | was tal ki ng about us
serving the institutions.

Q Okay. Now, so I'Il ask you a question about,
what happens again if one of your distributors cones to you
and says, | can get sone nore business, but | need sone
hel p? How do you respond to that kind of request?

MR. UNI DENTI FI ED:  Your Honor, it's been asked,
she's answered it. Can we nove on to sonething el se?

THE COURT: Well, it was asked, but with respect
to one particular person. So he's asking her now
generally, which is not the exact, same --

MR. UNI DENTI FI ED: (I ndi scerni bl e)

THE COURT: | don't -- if it's the same answer,
then we'll find that out.

MR. UNI DENTI FI ED: And at some point, Judge, can
we get sone rel evance so we can nbve on --

THE COURT: | don't know what people are going to
ask, you know. | just don't know.

MR. UNI DENTI FI ED: (Indiscernible) responsibility
in that area.

MR BERDE: | find it exceedingly odd to hear a
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guestion about relevancy from counsel who is just posed
t hat problem

THE COURT: |'Il just let you have --

MR, UNI DENTI FI ED:  And (i ndi scerni bl e)

THE COURT: kay. Was the question fully asked?
| can't renmenber now any nore. You asked her a question,
right?

MR. BERDE: | asked, yeah.

THE COURT: kay. Do you renenber the question?
(No verbal response)

THE COURT: Gkay. Wy don't you try to answer it
t hen?

THE WTNESS: | haven't been asked that question
so | can't give you an answer.

BY MR BERDE:

Q Now | want to tal k about your own distribution to
institutional business. |[If you have an opportunity to get
sone increased institutional business, would you sel
directly and you have a problemw th conpetition, how do

you respond to that kind of a problenf

A We don't serve that custoner that tinme.

Q Uh- huh

A Soneti mes we have the business, sonetinmes we
don't.

Q Uh- huh
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A Every time we bid we take the risk of losing it,
SO our response is, we just don't have that custoner at
that tine.

Q kay. Have you ever done any private | abe
busi ness?

A W' ve done a little.

Q And for what kind of outlet?

A That's proprietary information.

Q Have you ever done -- and this may be a
repetition of what you' ve testified to before, but if it
is, | apol ogize.

Have you ever done any private | abel ed busi ness
for an outlet for which another handl er has done a private
| abel in the same package?

A |"msorry, would you ask that again?

Q Have you ever done private | abel packaging for an
outl et where anot her handl er has al so supplied that sane
outlet with the sane private |abel?

A Not that |'m aware of.

Q Do you sell any packaged products to distributing
pl ants outside the marketing area?

A " msorry, packaged products outside the
mar keti ng area?

Q Yes.

A No.
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Q Are there any periods during the flush (phon.)
when your production goes up that you attenpt to di spose of
product by discounting fromyour regular price?

A Not that | can recall.

Q You're not in business, of course, to sell at a
| oss, are you?

A To sell where?

Q To sell at a loss. | nean, you're in business to
make a profit in every packaged sal e?

A Yes, but as M. Marshall said, sonetinmes you have
to sell things at a loss, part of it, where you' re not
covering all your costs.

Q But when he asked your questions about your sale
to Alaska, | don't think we got an answer as to whet her
that was a profitable transaction.

A | don't know that off the top of ny head.

Q Well, that was the reason for nmy question
You're not in the business to sell at a | oss, are you, and
if you got that business, can we presune that it was
profitable?

A Yes.

Q Over the period of a year, what is the snal
fraction -- quoting your description, what is the snal
fraction of your total production that you find necessary

to di spose of? You nean, snmall fraction, you nean about
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two to three percent?

A " msorry, which page was that testinony on?

Q It wasn't in the testinmony. It wasn't in your
prepared testinony, it was in your response to sone
guestions. You indicated that you -- during -- that sone
times of the year you are required to di spose of sone
surplus, and you described that disposition as a snal
fraction, using your words, of your total production, and
' m aski ng you what you nean by a small fraction. Is it
about two to three percent?

A It varies. It varies fromnonth to nonth, and |
don't know what it would be on an overall year -- | don't
know t hat nunber.

Q But -- well, I'Il ask it then with respect to
nont h-to-nonth. Month-to-nonth, is it about two to three
per cent ?

A No, right now we don't have any surpl us.

Q No surpl us now?

A No.

Q When woul d the surplus begin?

A | don't really know, but it could happen at
Christmas tinme when schools are out for holiday. Could
happen then. | don't perceive it happening before then.

Q Yeah. How long would it last, over the period of

t he Christmas holidays?
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A Pr obabl y.

Q And at that point, would it be about two to three
per cent ?

A | don't know.

Q And then it woul d subside in succeedi ng nont hs,
no surplus; is that right?

A | f our production stays the sanme and our sales
stay the sane, and we haven't |ost any sales or gained any.

Q Al'l right. Now, taking all that into
consi deration over the period of a year, can you give ne an
estimate of what that would bottomout to, about -- would
it be about two to three percent over the 12 nonth period?

A | don't know.

MR. BERDE: Thank you very nuch
EXAM NATI ON

BY MR BESHORE:

Q Marvin Beshore for Dairy Farners of Anerica.

Ms. Koester, just a couple of questions about the

farm operation -- the new farm operation out on the Royal
Sl ope, you call it. Wy was it |ocated there? | take it
that's a favorabl e production area in the state; is that
correct?

A We had a feed lot right next door, and it was in
Eastern Washi ngton which is not as popul ated as Western

Washington. So it just nade sense for us to have our
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facilities side by side there.

Q Isn't that also a favorable part of the state of
Washi ngton for the production of mlk?

A More so than Western

Q kay. And is it -- while it's not, as far as you
know, it's not presently permtted for nore cows, is the
facility sized to handl e nore cows?

A We don't have barns for nore, and we don't have a
m | king parlor for nore. W would have to build all that

if we, indeed, wanted to.

Q Do you have land for nore facilities?

A W do.

Q How many nore could you accommodat e?

A We probably have | and to double the size.

Q Okay. Now, there have been a couple of areas

where you have stated with certainty that information in
the record or presented to you in a question was not
accurate. For instance, you responded to M. Marshall that
the 28 mllion pounds per -- was it 28 mllion pounds, that
the --
MR. UNI DENTI FI ED: (I ndi scernible) gallon --

BY MR BESHORE:

Q 28,000 gallon figure quoted in the newspaper
article was not accurate?

A. No, | don't believe it is.
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Q Okay. Wiat is the accurate figure, if you know
that's not accurate, are you prepared to provide for the
secretary, information that's in the record about what the
accurate figure is for production --

MR. UNI DENTI FI ED:  Per day.
BY MR BESHORE:

Q -- per day at your farnf
A | believe that's proprietary information.
Q Vell, is 25 mllion accurate -- 25,000, |I'm

sorry, gallons.

A It's closer than 28.

Q kay. Coser than 28. kay. How about 227
A No.

Q That's not accurate?

A No.

Q kay. Is it closer than 25?

A No.

Q It's not closer than 25?

A No.

Q Is it between the two?

A No, it varies day to day. | hate to give a

figure here exactly.
Q Because you don't know, or because you just don't
want to provide the information?

A | don't know exactly because it varies day to
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day.
Q kay. Is there -- can you give us a nonthly
average per day, or a yearly average per day?

MR. UNI DENTI FI ED:  Obj ection, Your Honor, she
said that's proprietary information

THE COURT: Right, and I'mgoing to just ask her
that again. | nean, is it proprietary, or is it a nunber
that you would give if you knew what the nunber was?

THE WTNESS: Well, it varies, because --

THE COURT: Well, I'msaying -- but, no, no,
that's not my question.

THE W TNESS: kay.

THE COURT: M question -- a mnute ago you said
it was proprietary, and then you fell for the guessing
ganes of M. Beshore, and --

MR, BESHORE: | didn't start the guessing gane,
Your Honor.

THE COURT: | know, but okay.

MR. BESHORE: She testified with certainty what
it is not.

THE COURT: Right. Okay. ay. So the question
is, you know, it's sort of |ike having your cake and eating
it, too. Is it -- it's either proprietary, or it's not
proprietary. So it's up to you to decide what you want to

do.
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THE WTNESS: | believe it is close to 25,000 per
day.
BY MR BESHORE:

Q Okay. Now, with respect to your costs, do you
know your cost of production per hundredwei ght at your
farnf?

A No, not at the present tinme. It varies nonth to
month, too, and I -- and that is proprietary, but | don't
know it, even --

Q kay. It's proprietary, --

A Yes.

Q -- but you can testify with certainty that the
United States Departnent of Agricultural statistics
reflected in the publication reproduced by Dr. Smith is not
accurate; is that your position here?

A It was not accurate for our farm

Q Okay. But you will not provide information with
respect to what the accurate figures are for your farm
correct?

A Yes, | wll not.

Q What type of containers do you supply your fluid
m | k products in, cardboard?

A Yes and a few plastic gallons.

Q kay. Are all the half gallon and snaller

cardboard cont ai ners?
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A Yes.

Q Do you purchase your feed for the cattle or grow
feed for the cattle?

A We purchase it.

Q 100 percent?

A W might do a little bit of alfalfa, but very
little, just very small.

Q s the -- the feed ot is beef cattle, | assunme?

A No, we raise our replacenent heifers there.

Q Okay. So when you talk about a feed lot, that's
your own dairy replacenent operation. And the dairy
repl acenents were there even when the mlking dairy was in
Kent ?

A Yes.

Q Ckay. Do you engage in -- since you purchase al
your grain, do you hedge those prices?

A No.

Q Ride with the markets?

A Yes.

MR. BESHORE: Ckay. Thank you.
THE COURT: Ckay. Ms. Deskins?
EXAM NATI ON

BY MR RONER

Q Jack Rower, USDA.

Ma'am | just wanted to ask very quickly, it's
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been an observation of ours that with a few notable
exceptions, the largest, nost successful producer/handlers
are located in states that bordered on regul ated areas. Do
you ascribe that to a bal anci ng advant age, perhaps?

A Well, we're not -- we don't really border
unr egul at ed.

Q Well, Alaska. No, Al aska -- obviously we don't
border Al aska, but you're nearest of any of the other
states to Al aska.

A Okay. And so what was your question again?

Q Whul d you ascri be the nunber of |arge, successfu
producer/handlers to their location wth respect to
unregul ated areas within the federal systen?

A | don't know.

MR. ROVNER: Thank you.
EXAM NATI ON
BY MS. DESKI NS:
Q | have a couple of questions for you
On page three --
THE COURT: Please identify yourself.
BY MS. DESKI NS:

Q Oh, |I'm Sharl ene Deskins with Ofice of Genera

Counsel , USDA
On page three, you tal k about servicing a niche

area custoners. Do you conpete with other
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producer/ handl ers to service that niche?

A Not in the hone delivery business.

Q | f the proposals were changed to exenpt
producer/ handl ers that service a niche area, would you be
in favor of that?

A Well, it would help us if it didn't [imt us just
to the niche area. If we couldn't do anything else, it
woul d help us, but nmy true belief is that | don't believe
producer/ handl ers should be in the pool whether they have
that niche market or if they serve other types business.

Q Okay. On page -- this question relates to your
testinmony from page eight, and I was just wondering if you
wer e suggesting with that testinony that there are economc
conditions that would limt the size of a producer/handl er?

A On the second paragraph there?

Q | believe so, yes.

A Were it says there's a decline?

Q Yes.

A And |I'm sorry, what was your question again?
Q My question is, | was wondering if you were

suggesting that there are econom c conditions that wll
l[imt the size of a producer/handl er?

A Yes.

Q kay. Can you tell us what those economc

conditi ons are?
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A Well, | believe that raising your own cows and
produci ng your own mlk is an econom c condition, and
dependi ng on what the climate is for selling your mlk in
the area that you are, if you can get a fair price or a
price that you can nmake noney on woul d make a difference.
There's the investnment and the risk of having the dairy
cows and the farmand the plant and the trucks for
distribution. There's a lot of risk there, that you're
putting everything on the line to the bank for all of your
-- you have a lot nore at risk because you have a | arger
operation for different aspects of it.

Q Okay. Since you do think that econom c
conditions would limt the size of producer/handlers, do
you have any idea of how big a producer/handl er woul d get

for the economic conditions starting to limt their size?

A | don't.
Q And this also relates to page eight. | was
wondering -- you m ght have already answered it, but let ne

just ask you this. How would a cap of three mllion pounds
be contrary to the Congressional purposes for having a
pr oducer/ handl er ?

A Because in the past they haven't |limted their
size of any sort. They've just nade them have an
exenption. | feel that limting their size wuld be

agai nst what the policy has al ways been.
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Q Okay. Anot her question | have is, do you only
conpete with other handlers on the basis of price for a
custoner, or are there other things such as quality that
you conpete with them on?

A There are a lot of issues, and quality has been
sonet hing that we have really prided ourselves in, the fact
t hat our custoners, especially the home delivery ones, say
their children will only drink our mlk, and they say it
different. And there seens to be a demand for that, and as
far as service, there is a big discrepancy in there, and we
have to conpete in that, and we have to be able to service
the accounts. W have gotten calls from custoners that
have gotten service fromdistributors that don't give the
sanme quality of service that we do as far as putting the
product away and doing that sort of thing. So we have to
conpete very strictly in that, in the service area, and in
the quality.

Q kay. Also as it relates to your testinony,
believe this is from page nine. Can you tell us how the
producer/ handl er status limts the custoners that you can
have?

A Well, it would -- if we had a | arge custoner that
woul d want to grow, or their business would grow, it could
[imt our ability to serve them [|'Il give you an exanpl e.

We used to serve a distributor that sold to Starbucks
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Coffee, and we were the sole supplier to them Starbucks
got too big where we couldn't supply the distributor with
all the mlk for Starbucks. W |ost that business because
they got too big. So if a custonmer grows too nuch, then we
woul dn't have the mlk to do it, unless we chose to invest
nore in cows and all that.

Q And also if the secretary should find that
evi dence does support limting the size of
producer/ handl er, do you think that such a limt should be
based on what percentage the producer/handl er has of the
mar ket or on any other factors?

A I"msorry. Ask that again.

Q Okay. If the secretary should decide that it is
appropriate to limt the size of the producer/handl er, do
you think such a limt should be based on the percentage
t hat the producer handl er has of the market, or any other
factors?

A | feel it should be based on maybe the ones that
are already producer/handl ers and give them sone
opportunity to grow, because for so nany years we've been
under this cloud of themtrying to do away with our status,
and it's very difficult to keep operating and al ways
t hi nking they could do away wth us, and wondering if we're
maki ng the right decision to keep putting nore noney into

your business. And | believe that they should | eave sone
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roomfor growth and shouldn't |imt the ones that are
al ready in operation.

M5. DESKINS: GCkay. Thank you.

THE COURT: M. Ricciardi, do you have any
guestions of this w tness?

MR RICCIARDI: | don't, Your Honor.

THE COURT: Ms. Reed, do you have any nore -- any
redirect or any other questions?

M5. REED: Could we -- could | have just a
nonent ? Could we take a break now and (indiscernible) I
don't believe that we do, but she's been on the stand for a
whi | e now.

THE COURT: Hours and hours. Ckay. Let's --
"1l tell you what. Let's take our -- let's take a 15
m nute break, and when we cone back, | want to have an off-
t he-record di scussion as to where we have -- where and when
we have our next session. Not tonorrow, | nean, but when
this week's over, because this is not going to be over when
this week is over (indiscernible).

Go off the record.
(O f the record and reconvened.)

THE COURT: Ckay. We're back on the record.

Two announcenents. One about tomorrow. | don't
know i f people were -- have -- we apparently are not in

this roomtonorrow. W' re apparently in the grand
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ball room which is just across that little patio, whatever
it is around the corner here. |It's directly opposite us,

so | think we're there tonorrow, and then we're back here
agai n on Friday.

We just had an off-the-record discussion |ooking
at calendars and all, because this is -- this hearing
obviously isn't going to finish this week. And | just
bl ocked out the -- from-- there's a four day week in
January. It's the week of Martin Luther King Day, which is
January 19th. So the January 20th through 23rd, we're
going to continue this hearing in Washington, D.C., in the
Washi ngton, D.C. netropolitan area, not a guarantee that
we'll bein DC W mght be in Alexandria or sonewhere
wi thin a reasonabl e distance, depending on if we can find a
room

"1l plan it for four full days. So we'll plan
to go, like, 8:30 to whatever, 5:00 or 5:30 or 6:00 or
what ever, Tuesday through Friday that week.

W're also in the -- in the event that we can't
finish that week, we're at |east for now, just reserving
t he week of February 17th through 20th. February 16th is
Presidents Day, | believe, so that's also a federa
holiday. So it'll be another four day week, and that would
al so probably be in D.C. unless there's a really good

reason to have it el sewhere.
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So that's where we stand now in terns of
continuing the hearing. And in ternms of continuing the
hearing today, |'ve been advised that Ms. Reed did not have
any redirect of the witness, and therefore the witness is
excused, and it's tine to hear who the next witness is
goi ng to be.

MR. UNI DENTI FI ED:  Your Honor, we would cal
Dani el Morrison.

THE COURT: Ckay.

MR. UNI DENTIFIED: His statenent is in the back
of the room

THE COURT: Ch, | never did ask, she had Exhibit
39 -- M. Mltner -- M. Yale, Exhibit 39 she had marked
for identification.

MR. YALE: We'd nove that to be admtted, Your
Honor .

THE COURT: Ckay. And I'mgoing to admt Exhibit
39 into evidence.

(Exhibit No. 39 was received.)

THE COURT: Do you have a copy for nme, by any
chance?

MR. UNI DENTI FI ED: -- have one, Your Honor.

THE COURT: WII| you please raise your right
hand?

DANI EL R MORRI SON, W TNESS, SWORN
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THE COURT: Gkay. Could you please state your
nanme for the record, and then spell it?
THE WTNESS: M nane is Daniel R Morrison, D a-
n-i-e-1, R, Mo-r-r-i-s-o-n.
EXAM NATI ON
BY MR M LTNER
Q M. Morrison, thank you for com ng today. M
nane is Ryan Mltner, and | represent Smth Brothers Farns,
Mal [ ory's Dairy and Edal een Dairy.
M. Morrison, were you retained on behalf of
those dairies to participate in this hearing?
A Yes, | was.
Q And as part of that agreenent, have you done sone
anal ysis of prior testinmony in the hearing?
A Yes, | have.
Q Okay. Before we get into that analysis and your
report, what you' ve prepared, | have -- you al so represent,

or have prepared this on behalf of Sarah Farns; is that

correct?
A That is correct.
Q Thank you. 1'd like to go over your background a

little bit before we get into your report. Could you just
provi de for the record a description of your education and
pr of essi onal background?

A. Yes. Yes, I'dlike to do that. |I'ma CPA |
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have a BS in accounting and an MBA, and |'ve worked as an
accountant and in various financial roles over the last 20
pl us years, starting in Big Four Public Accounting, noving
t hrough industry, and for the last ten years, |'ve been
associated with the dairy industry, nine with Dean Foods
nostly as the CFO of their dairy operations, but also as
corporate controller. And then over the |ast year, |'ve
started up a business that | call the Aperio Goup (phon.),
whi ch consults with retails with regard to dairy costs.

Q Can you describe for the record what types of
duties you woul d be responsible for in your various roles
wi th the Dean Foods Conpany?

A In the Dean Foods role, was pretty broad.
reported to the president of the dairy division, and | was
responsi ble for all aspects of accounting, financial
reporting, very involved in acquisitions, cost accounting,
strategic planning, kind of you nane it, | did a lot.

Q But your primary focus or one of your primary
focuses was in the area of cost accounting?

A Cost accounting was an inportant piece of it,
yes.

Q Was that done at the plant |evel?

A Yes, it was.

Q And then you left the Dean Foods Conpany, and you

started the Aperio G oup?
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A That's correct.

Q What does -- what's your role with the Aperio
G oup?

A |"mone of the -- I"'ma partner with the Aperio
G oup and one of three founders. So essentially, al
aspects of devel oping this business. W' ve not gone to
mar ket yet, but what the Aperio G oup's going to be about
is kind of demystifying, | guess you could say, dairy
costs, all aspects of dairy costs for retailers, to help
t hem negotiate dairy supply contracts.

Q s there any other information you' d like to
provi de on your background either --

A | think that's a fair representation.

Q Okay. You were not in attendance for the initia
portion of this hearing in Phoenix, were you?

A No, | wasn't.

Q kay. Are you aware that there was a gentl eman
who testified at that hearing by the name of Carl Herbine?

A Yes.

Q Have you had a chance to review M. Herbine's
testi nony?

A Yes, | have. 1've reviewed M. Herbine's
testimony and his financial schedul es.

Q And how did you obtain that information?

A | received that fromnmny clients.
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Q Okay. Through our office?
A Thr ough your office, yes.
Q After you had a chance to review M. Herbine's
testimony and his acconpanyi ng exhibits, you revi ewed
t hose, and you prepared your report which you' re prepared
to present today?
A That is correct.
Q And woul d you like to go ahead?
Additionally, did you have a chance to review the
testi nony of Roger Cryan?
A | reviewed piece of that, yes.
Q Okay. But primarily it was M. Herbine's --
A M. Herbine's, correct.
MR MLTNER M. Berde suggested we would --
we' ve prepared witten testinony with four attached tabl es,
which we would Iike to mark for identification, Your Honor.
THE COURT: kay. That will be Exhibit No. 40.
(Exhibit No. 40 was marked.)
THE COURT: |'ve marked it as one exhibit. You
don't want to pieceneal --
MR. MLTNER No, one exhibit is fine.
BY MR M LTNER:
Q M. Mrrison, will you go ahead and read your
testinmony for the record, please?

A. Yes, | wll.
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"My nane is Daniel R Mrrison. |'ma partner of
the Aperio G oup, LLC, whose offices are |ocated in Downers
G ove, Illinois.

"The Aperio Goup is a consulting business
specializing in dairy cost managenent systens for |arge
grocery retailers. Aperio's proprietary efficient
processor cost technol ogy provides clients with critical
information fromwhich to negotiate a dairy supply
contract. Prior to formng the Aperio Goup this year,
was enpl oyed by Dean Foods Conpany at their corporate
headquarters in Franklin Park, Illinois for nine years. M
position at Dean Foods included Vice-President of Finance
and Adm nistration of the Dean Foods Dairy G oup and Vice-

Presi dent and Corporate Controller of Dean Foods Conpany.

Q Dan?

A Yes.

Q Slow down just a little bit so we --
A Ckay.

Q -- can get that --

A "' m sorry.

Q -- recordi ng down.

A It's just a lot to read.

"At Dean Foods, as a nenber of the senior
managenent team ny responsibilities included accounting,

financial reporting, acquisitions, cost accounting, and
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strategic planning. Prior to Dean Foods, | held senior

| evel positions in industry and Big Four Public Accounting.
I"'ma CPA and hold a BS in accounting fromlllinois State
Uni versity and an MBA from Northwestern University.

"I'"ve been engaged by Smith Brother Farns,

Edal een Dairy, Mallory's Dairy, and Sarah Farnms to provide
financial information regarding efficient dairy processing
pl ant size and cost.

"My analysis of the testinony previously
presented at this hearing suggests that Carl Herbine's
testinmony that producer/handl ers processing nore than three
mllion pounds of mlk per nonth can effectively conpete as
processors agai nst |larger processing facilities is
i naccurate. Additionally, the analysis done by M. Herbine
on war ehouse store sal es reached a concl usi on unsupported
by market realities.

"My expertise is in the area of dairy plant
costs, not in federal mlk marketing orders. M testinony
is intended only to address the nethods, data, and
concl usi ons of Carl Herbine.

"The conpetitive | andscape. Al three players in
the fluid mlk supply chain, dairy farners, dairy
processors, and retailers have been consolidating at a
rapi d pace over the last ten years. This consolidation is

driven by the sanme issues that face all industries, the
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need to continuously reduce operating costs and the need to
expand geographi c coverage to better service the custoner.

"Cost reduction in the fluid mlk processing
i ndustry -- cost reductions in the fluid mlk processing
industry are largely achi eved through a scale. Operating
scal e does matter in fluid m |k processing plants.

"Larger production plants do delivery
substantially | ower processing costs, and national
retailers, with their continued consolidation and demand,
are demanding nore fromtheir suppliers, and they're
getting it. Considering this, I find it curious that the
issue at this hearing is the alleged disruption PHs are
causing in the fluid mlk marketplace. Larger fluid
processors today have enornous advantages over PHs in terns
of scal e, geographic coverage, and product breadth.

"The | arge national and regional fluid processors
of fer custom zed dairy prograns to their custonmers with
incentives and efficiencies a PH could never offer. For
instance, the nultiple plant networks many fluid processors
have allows themto provide regional and/or national
service to keep custoners. This is a substantial benefit
to the retailers, allowing themto streamine the nunber of
dairy suppliers they deal with, and accordingly, reduce the
cost of their purchasing operations.

"The mul tiple plant networks al so provide many
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ot her benefits to the retailers, included the added

i nsurance of production back-up in the event of a single

pl ant supply disruption and access to additional production
capacity during periods of unusually high sal es vol une,
such as pronotional periods or seasonal surges and vol une.
These are hugh issues to retailers and play an inportant
part in their supply deci sion-nmaking process.

"The | arge processes also offers scal e based
services that smaller processors find nore challenging to
of fer, including technology driven prograns such as
aut omated order entry, scan pay and ED invoicing and
paynent systenms. These systens not only drastically reduce
the cost of doing business for the retailer, but also | ock
in custonmers by raising the cost and conplexity of changing
suppliers.

"All of these issues add up to large fluid
processors having substantial non-plant cost advantages
over PHs today. |If fluid processors do have a threat
today, perhaps it lies in the area of captive dairies.

Many of the |argest national chains, such as Kroger and

Saf eway operate their own dairies and for good reason.

MIk is the largest, private |abel category in the grocery
store, and retailers have been able to successfully devel op
their owmn brands in the mlk category.

"Captive plants typically have substantial cost
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advantages to full line fluid plants, and consequently can

be a strong, economi c alternative to independent suppliers

for aretailer. Captive plants can be scaled precisely to

the retailer's volune requirenents and thereby achi eve the

full benefit of production |everage, which independents

sel dom achi eve due to the breadth of their product |ine and
the fluctuating vol une.

"Plant volume and costs. Testinony has been
given at this hearing on the plant volunme and cost per
gallon by M. Herbine. This testinony was used to draw
concl usi ons about plant scal e needed to achi eve conpetitive
costs for fluid mlk processors. No rational econom st or
cost accountant woul d argue agai nst the fact that as vol une
at a plant increases to approach the theoretical capacities
of the plant, econom cs of scale are achieved in the unit
costs of processing mlk decreases according. That is,
agree with M. Herbine to the extent the processing costs
are inversely related to plant vol unes.

"However, in ny professional judgnment and
opi nion, M. Herbine's conclusions in these areas to not at
all reflect the reality of today's fluid mlk marketpl ace.
For exanple, M. Herbine states, "At the two mllion pound
per nonth size, a producer/handler can be fully conpetitive
with regul ated pool plants on a cost of processing and

packagi ng basis.” At this point, the conpetitive
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interaction between these handlers and the marketplace wll
be determ ned by the respective cost of raw m K.

First of all, to suggest that at only three
mllion pounds a nonth, a PH can be fully conpetitive with
a regul ated pool plant in his assunption -- is an
assunption not founded in the facts of today's marketpl ace
and is not even close to reality. One only needs to | ook
at the standard productive capacity of fluid mlk filling
equi pnent today to realize how off base this conclusion is.

"For exanple, standard gallon bottle fillers
purchased today are rated at |ine speed of up to 100
gallons a mnute. The followi ng exanple illustrates the
t heoretical capacity -- productive capacity of a single
gallon line, assuming a run rate of 80 gallons a mnute in
a 100 hours of weekly processing tinme, both reasonabl e
i ndustry benchmarks. Gallons per mnute, 80; gallons per
hour, 4,800; gallons per week at 100 hours of processing
time, 480,000 gallons, which converts to pounds at 4.1
mllion pounds per week, which calculates to over 16
mllion pounds on a nonthly basis.

"In this illustration, a single gallon |line alone
coul d process over 16 mllion pounds a nonth. Wen you add
in half gallons and other products a plant would |ikely
produce, you quickly see that the m ni num vol unme of 20

mllion pounds per nonth are necessary to effectively
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utilize the productive capacity of a plant, and thereby
have conpetitive costs.

"To suggest that a fluid processor could sonehow
run a dairy plant and what anounts to ten percents of its
t heoretical capacity and achi eve a conpetitive cost is not
reasonable. This fact was confirned years ago in the
February 1997 Cornell study of fluid mlk plant
productivity. Cornell selected 35 respected dairies --
dairy processing plants fromthroughout the United States.
The plants were a m x of independent, coop, and captive
fluid processing plants.

"All aspects of fluid mlk processing costs were
surveyed and a detail report was issued. Froma plant
vol une standpoint, the average plant in the study was
running at 75 percent of capacity and averaging 27 mllion
pounds a nonth. |Indeed, the smallest plant in the study
was processing 12 mllion pounds a nonth, and the | argest
was in excess of 50 mllion pounds per nonth. To suggest
that a PH coul d sonehow be cost conpetitive with this set
of processors while only running three mllion pounds a
month is sinply not realistic.

"The Cornell study was also informative with
regard to plant costs. |In the survey plant costs ranged
froma low of 12 cents a gallon to a high of 28 cents a

gallon. Fully one third of the plants had costs bel ow 18

R & S TYPING SERVI CE - (903) 725-3343
5485 S. Live OGak, G lner, Texas 75644




© o0 N o o b~ w N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo 0o »dM W N - O

1897

cents a gallon and 65 percent of the plants fell within the
15 to 25 cent range. The information provided in the
Cornell study and ny experience and professional judgnent
continues to be reflective of what productive processors
can achi eve today, gallon processing costs in the 15 to 25
cent range.

"The plant costs used in the Herbine testinony
range from 34 cents to 88 cents a gallon, and are not
reflective of anything that could be renotely considered a
conpetitive cost.

"If a producer/handler are bottling mlk at that
type of cost in the marketplace, not only woul d they be
conpetitively disadvantaged relative to the market, but
long termviability of the plant would be questioned. 1In
ny professional opinion and experience, a plant that
inefficient, if operated by a |large, regul ated handl er
woul d be shut down or folded into a larger, efficient plant
t hat coul d handl e the capacity.

"If we except a distinct probability that the
cost data upon which M. Herbine based his analysis is
over-inflated, then the conclusions that are drawn fromthe
data nust also be called into question. The determ nation
t hat the econom es of scale occurring at the processing
| evel off at three mllion pounds is not born out by

reality.
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"As a result, the conclusions drawn in the
Her bi ne anal ysi s suggesting the producer/handl ers were
selling below cost or selling at a |level that regul ated
handl ers could not match is sinply incorrect. Using the
exact nodel offered by M. Herbine, | input recent
war ehouse prices observed in the Portland and Seattle
mar ket and conpared. This analysis is conparable to M.
Her bi ne's Exhibit 25, Table E

"As did M. Herbine, | backed out a profit for
t he warehouse store and renoved the processing cost
identified by M. Herbine. This yielded a raw m |k cost
whi ch was converted to a per hundredwei ght cost. The per
hundr edwei ght cost was conpared to the appropriate class
one in order uniformprice, which was cal cul ated by the
mar ket administrator's office and supplied by M. Yale's
office to ne.

"These tables which utilize the nethodol ogy and
cost data of M. Herbine reveal that the sane all eged
servicing of warehouse stores at bel ow the class one price.
However, these observations were based in mlk supplied by
regul ated handl ers. No producer/handl er supplied any of
the mlk utilized in this price survey. In fact, none of
the dairies offering this testinony supplied warehouse
stores in Order 124.

"The information supplied to me by nmy clients
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indicated that this mlk is supplied by regul ated handl ers,
not producer/handlers. Since the regulated handler is
supplying mlk in a manner simlar to the Arizona

producer/ handl er, the only conclusion that can be drawn are
that either, (1) the warehouse store is selling mlk as a

| oss | eader (phon.); or (2) M. Herbine' s underlying data
and net hodol ogy i s suspect.

"What this does denonstrate affirmatively is that
the regul ated handlers in the Pacific Northwest can
effectively conpete for the business provided by warehouse
stores, despite the presence of three |arge
producer/ handlers in the marketplace. As a corollary, it
at least inplies that the status as a producer/handler in
t he correspondi ng cl ass one exenption is not the
determ native reason for -- that Sarah Farns may have
earned the business on any warehouse stores in Oder 131,
as suggested by M. Herbine.

"Conclusion. The scale of processing plants in
the fluid m |k business continues to grow, and snaller,
| ess efficient plants continue to be sold, shut down or
folded into larger, nore efficient plants. Captive
operations with a Iimted nunber of skews (normally just
gallons and half gallons with one or two | abels) set the
cross curve (phon.) from which other processors nust

conpet e.
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"Considering this, in order to be a |long-term
player in the fluid processing business, plants nust run
efficiently and process sufficient volunes to achieve a
conpetitive cost. Establishing a maxi mum nonthly
processing limt of three mllion pounds for
producer/ handl ers woul d sinply put them out of business by
rel egating themto operating plants that cannot capitalize
on the econom es of scale required to reduce per-unit costs
to conpetitive levels."

Q Thank you. 1'd like to follow up with sone
guestions, and we are going to go through the four tables
that are attached to your statenent.

But first | wanted to deal with a coupl e of
prelimnary itens. You indicated in your opening and your
background that you had -- were enpl oyed by Dean Foods
Conmpany, and that you no | onger are enpl oyed by that
conpany, correct?

A That is correct.

Q Do you have any non-conpete or confidentiality
agreenents that would prevent you from offering your
testi nony here today?

A | do not.

Q And is any of the testinony that you have given
any of the information contained in your report based on

proprietary information of Dean Foods Conpany?
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A No, it's not. It's based on ny experience in the
industry as well as the Cornell study.

Q Okay. Before we go through the four tables that
you had prepared and attached, let's tal k about Carl
Herbine's testinony. You stated that you had a chance to
review his statenent, the tables he attached as well as the
transcript of his testinony from Phoenix?

A Yes, that's correct.

Q D d you observe any problens in the raw data that
M. Herbine used to conpile that testinony and those
exhi bits?

A Well, specifically in | ooking at the information
and focusing directly on the plant costs, as ny testinony's
provi ded, yes, | found the plant costs to be
extraordinarily high.

Q I n your professional opinion, what could ve |ed
to costs being inflated?

A You know, there are a lot of things, and as many
plants as there are in the industry, you could probably
find a plant with, you know, with any cross, but it really
depends on a few, | think, key factors. One would be the
m x going through the plants. How nmuch is weighted towards
gal l ons versus half gallon through quart, pint, and perhaps
even cultured UHG itens coul d skew that substantially. And

t hen what goes into the cost pool that's described as
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processing costs as well, you know, whether it's a clean
cut and doesn't include other things.

Oten tinmes you see surveys that have a very poor
quality of data with packagi ng costs, ingredients costs,
S&EA costs varied in a plant cost. So those are -- and |I'm
not suggesting that's the case. Those are things that can

lead to inaccurate data in inflative costs.

Q Can you el aborate on -- you tal ked about the cost
pool and a clean cut. Can you just describe that? | nean,
|'"'m-- personally I"'mnot famliar with the -- with clean
cut. How would -- what would be a better way to break

those costs out, rather than put themin a single cost
pool ?

A | nmean, I'm-- | think nost plants probably do
it, you know, in sonmewhat of a unique, you know, unique
way, but | nean, typically you could define plant costs
fromraw receiving through | oad out of the cooler.

Q Do you recall reading the testinony and seei ng
how M. Herbine selected the plant data that he used in

conpiling his testinony?

A My recollection that it was just a random
sel ecti on.
Q Is it possible that it wasn't a random sel ecti on,

that it maybe was hand sel ected by M. Herbine?

A It certainly could ve been, but --

R & S TYPING SERVI CE - (903) 725-3343
5485 S. Live OGak, G lner, Texas 75644




© o0 N o o b~ w N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo 0o »dM W N - O

1903

-- | don't have know edge --

kay.

> O >» O

-- with regard to that.
Q You al so reviewed the tables that M. Herbine had

attached to his witten statenent.

A Yes.
Q In | ooking at the nethodol ogy that M. Herbine
used to put together that -- those spreadsheets, was there

anything in the nethodol ogy he used that you found uni que
or problematic, sonething that could ve led to skewed
results?

A Wth regard to the -- | don't have his testinony
in front of me, but are you talking with regard to the
schedul es used to draw the conclusions --

Q Yes.

A -- on the pricing? | nean, generally my comments
woul d be, you know, specific to the various categories of
cost that were included.

Q kay. 1'mgoing to provide you with a copy of
Exhi bit 25 so you have it in front of you, and then we can

wal k through --

A Ckay.
Q -- those spreadsheets that you had prepared.
A Thanks.
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Q Now, you do have -- | have handed you M.
Her bi ne' s exhibits, which I believe have been nmarked and
admtted as Exhibit No. 25. If you could turn to Exhibit
E, which is headed, "Conparative Analysis of Return to
Producer/ Handl ers and Regul ated Distributing Plants
Suppl ying a Warehouse Store." Do you have that --

A Yes, | do.

Q -- in front of you?

A Yes.

Q Okay. And if you could |look side by side with
that, the first spreadsheet that was attached to your

witten statenent, which --

A Yes.
Q -- has a lower case "A" in the bottonf
A Ckay.

Q Are these two spreadsheets, analyses simlar in
t he cal cul ati ons and net hodol ogy with which they were
pr epar ed?

A Yes, they are.

Q So assum ng whatever false or positive qualities
whi ch may have been in M. Herbine's testinony, those were
accepted by you and utilized the sanme net hodol ogy in
prepari ng your spreadsheets?

A That is correct, that both the cal cul ati ons and

the categories titled, "Dairy supplier costs,” were the
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sane.
Q Okay. And as | understand what M. Herbine did
and what you did in preparing your spreadsheets was to take
the shelf price of a two gallon, two percent package of
mlk sold at a warehouse store in various markets at
various times, and then analyzed that as conpared to the

cl ass one cost and the uniformprice in that market order?

A Yes, that is correct.
Q If we want to just | ook at your spreadsheet A,
can you read nme the first -- the top line, the very top

[ine on there?

A " Sept enber 2000, 12 mllion pound plant,
Seattle."

Q And that would |I assume woul d indicate that these
are based on Septenber 2000 previous --

A Yes, that is correct. That's based upon
Sept enber 2000 retail pricing.

Q In the Seattle market?

A In the Seattle market.

Q And does the 12 mllion pound plant indication
i ndicate that you used the costs that M. Herbine indicated
were associated with a 12 mllion pound plant?

A Yes, | did.

Q And | believe that is Exhibit I in M. Herbine's

statenent. At the top it's |abel ed, "Warehouse Store by
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Pool Distributing Plant "D ." And those were the costs
that went into the area where it says "Dairy supplier
costs" on your spreadsheet?

A That's -- Plant Dis the costs that are included
in my schedule A

Q Okay. And maybe ny notes are wong. | wote

down at the bottom --

A Yes.
Q -- | think we had hand-| abel ed t hese --
A It's -- in the Herbine testinony, if you go to

the Din the earlier schedules, it is for a nonthly vol une
of class one poundage, 12 mllion pounds.

Q kay. | think we're tal ki ng about the sane one
t hen.

A Yeah, so all the costs on ny schedule reflect the
sanme costs that are on Carl Herbine's D schedul e.

Q Okay. The next line on your Exhibit A says,

"Average Retail Qut-of-Store Prices," and it lists $4.29.

A Yes.
Q How was that figure obtained?
A That figure was given to me by ny clients as

representing the retail price during Septenber out of a
club store for two percent mlk, two pack
Q And then how were the nunbers on the next two

| i nes cal cul at ed?
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A The store mark up is sinply a cost based mark up
fromthe price paid by the dairy supplier -- excuse ne,
paid to the dairy supplier by the retailer

Q And in the followi ng Iine, which you' ve | abel ed
"Price Paid to Dairy Supplier,” is that a sinple
subtraction of the mark up from--

A Yes, it is.

Q -- the retail price?

A Yes, it is. It's sinply retail |ess mark up
whi ch represents the processor's sale price.

Q Okay. And then the dairy supplier costs, were
t hose then subtracted fromthe result on the line, "Price
paid to dairy supplier?"

A That's correct.

Q And then that resulted in the value of raw m |k
whi ch you' ve cal cul at ed?

A Yes, exactly. Deducting these costs, which are
the costs that -- in the Herbine study for this particul ar
product, gets you down to a value of rawmlk on a two

gal | on basi s.

Q How did you cal cul ate a one gallon val ue?

A Di vi ded by two.

Q That's why you're a CPA, isn't it?

A That's right.

Q How di d you then calcul ate the conversion to
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hundr edwei ght ?

A The conversion to hundredwei ght is nmultiplying by
11. -- well, it's 100 divided by 8.6. | think that's 11. 2,
isn"t it?

Q  11.67?

A 11.6? GCkay. |I'll take your word for it.

Q Ckay. Can you check that? Do you have a
cal cul ator?

A No, | don't.

Q kay.

A Thank you, sir. An accountant w thout a
calculate. Sorry about that.

Q That ' s okay.

A 11. 6.

Q Okay. | believe you said in your testinony that
the followng line, class one cost was obtained from market
adm ni strator's data?

A That's correct.

Q As was the uniformprice?

A Yes, that's correct. Fromthe MA website.

Q What do the following two |ines represent,
"Conpare to class one" and "Conpare to uniformprice?"

A What the conpare to class one is, is essentially
just a conparison of the hundredwei ght conversion to the

class one price. So the 15.81 divided by the 12.83, and in
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t he ei ght percent colum, what you see here is a shortfal
of $2.97 a hundredwei ght, which is huge, which is al nost 30
cents a gallon. And then going over to the follow ng
colum, sane math, obviously | ess mark up assuned. So
| oner delta -- | ower change, but again, a huge difference
of $1.76.

So it's really -- you know, fromthis that the
concl usi on was drawn that the understanding that this is a
regul ated handl er, that, you know, there's -- it's
extrenely unlikely that they would be selling at these kind
of | osses.

Q And that's where you canme to the concl usion that
either they were incurring those types of |osses, or that
M. Herbine's analysis didn't reflect the situation in the
mar ket pl ace?

A Yes, that's correct.

Q And then if you could turn on your exhibit to
what is |abeled "B" in the bottom

A Ckay.

Q And based on what you had described in the
previous analysis of chart A this represents the Cctober
2002 market in Seattle?

A Yes, that's correct.

Q And when you | ook down at the bottomline, what
does that show?
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A Conparable results in terns of a |large shortfal
bet ween the conput ed hundredwei ght cost and the cl ass one
cost .

Q And if you then |look at the foll ow ng page,
Exhibit C.

A And again, the trend just continues, and the only
difference in all of these would be the retail price, you
know, that we're using and obviously, you know, nmonth to
nonth the class and the uniform price changes. But again,
both in Portland for the nonth of Septenber and the nonth
of Cctober, the shortfall, the regulated handler relative
to the class one price was enornous.

MR. M LTNER  Your Honor, could we have ten
m nutes before --

THE COURT: Ten m nutes.

MR. UNI DENTI FIED 1: W need to verify sonet hing,
Your Honor. If | could have about five mnutes
(indiscernible) just sonething | want to verify before we
(i ndi scernible)

THE COURT: Ckay. Let's cone back at 4:00
o'clock. It's six mnutes before 4:00.
(Pause)

THE COURT: \What?

MR. UNIDENTIFIED 2: | think --

MR. UNI DENTI FIED 3: On direct exam nation of the
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W t ness?

THE COURT: He asked, you know, | mean.

MR. UNIDENTIFIED 3: The tinme to consult with
counsel about his testinony?

MR. UNIDENTIFIED 1: No, we're not going to talk
to counsel. | want to talk to co-counsel. W have a
question that we want to resolve before (indiscernible) and
it'll save a trenmendous anount of tinme if we could solve
it.

THE COURT: |I'mgoing to allowit. You know,
peopl e ask people -- a fewmnutes. 1'd give thema few
mnutes. |I'mtrying to be a reasonable judge. So we'll
t ake about five m nutes.

(OFf the record at 3:55 p.m and reconvened at 4:00 p.m)

THE COURT: We're now on the record.

MR. ENGLI SH:  Thank you. Your Honor, Charles
English for Dean Foods and Shanrock Foods.

The representati on was nade before we went off
the record that there would only be a consultation between
co-counsel. On that ground, the counsel on this side of
the room proponents, did not further object.

After the consultation of co-counsel, there was
at least a brief conversation. | don't know what was said,
maybe it was just hello, but there was a consultation with

the witness, and obviously we're going to have to ask about
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that. But noreover that, breached what | thought was the
agreenent of this break.

THE COURT: You want to say sonething to that,
M. Yal e?

MR. YALE: Yes, | do, Your Honor. First of all,
| want to apol ogize. W, in processing this paperwork, we
had submtted a table, that the wong table got exhibit,
and then it didn't get caught until in the mdst of this
direct, | saw that. And rather than take up a lot of tine
with all these people trying to catch what was clearly an
error, it was our objective to correct that at the earliest
possi bl e nonent so that the testinmony and the cross-
exam nation can deal with things that are nore inportant.
kay.

Now, did | talk to the witness? The answer is
yes. | told himthat there was an error in the class one
price that we had on that table. | didn't tell himwhat it
was, and that we were going to present that to himand ask
himif that changes his results or what he has to do with
by giving himthat correct anount (phon.).

MR. UNI DENTI FI ED: Well, whose table is it, Your
Honor ?

THE COURT: Okay. Just -- that's what we'll find
out. You'll have a chance to -- if he's -- you'll have a

chance to exam ne the witness on whatever M. Yale or M.
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M| tner asks.

MR. YALE: You know, Your Honor, it's one of
those things that unfortunately, sonetines in the process
of this, mstakes are made, and it's an exciting nonent in
the life of an attorney to catch a witness in a m stake,
and you can eat themalive.

And this is a situation where, unfortunately, |
think I've taken sone neals away froma few people, but al
we're trying to do is to make sure that there's a correct
thing. And we had submtted in our office, and it was our
error, that we had prepared one table, corrected it, but
the wong table persisted throughout.

And it is sinple math, it is comon math known.
These guys caught it in a matter of two or three mnutes.
"' msure, maybe 60 seconds with the brilliance of sone of
t he counsel, and with the nunbers that are avail able
commonly fromthe market adm nistrator, it's not rocket
science, and we just, before we got any further, wanted to
get that corrected.

If they want to deal with that in ternms of
credibility and all that, have at it.

THE COURT: Well, they can do whatever they want
-- | mean, they can ask questions on cross-exam nation.

MR. YALE: R ght. So that's all we're doing.

THE COURT: Gkay. Are you going to resune

R & S TYPING SERVI CE - (903) 725-3343
5485 S. Live OGak, G lner, Texas 75644




© o0 N o o b~ w N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo 0o »dM W N - O

1914

direct, or is M. --

MR. YALE: No, he is. | just wanted to take care
of their objection. Go ahead.
BY MR M LTNER

Q M. Morrison, | apologize to you for that del ay.

A That's quite all right.

Q Earlier in your testinony you stated that the
class one and uniformprices that you included in your
anal ysis were provided to you, based on market
adm nistrator's data fromour office; is that correct?

A That's correct.

Q If it were -- if your Table A were changed, such
that the class one cost, which is currently listed at
$15.81, were changed to $14.62, how would that affect the
nunber presented on the line |abeled, "Conpare to class
one?"

A Going down $1.19 in terns of the class one, so
you'd go down a $1.19 against the 2.97 at the bottom which

woul d put you at 1.88, if ny math is correct.

Q How woul d t hat change the nunber in the foll ow ng
col um?
A Wul d change it considerably. The new nunber

woul d be 31 cents.
Q s that a negative 31 cents?

A. Yes.
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Q |s that a negative $1.88?

A Yes. Yes, that's correct.

Q And simlarly on Table B, if the nunber that we
had provided to you at $16.37 were changed to $14.52, how
woul d that change the nunbers in the row "Conpare to cl ass
one?" The change again is to $14.52.

A Go down -- excuse ne, would go down $1.85, so the
3.53 minus 1.85 would change it to a negative $1.78. And
then the 2.32 mnus 1.85 would change it to a negative 47.

Q If on Table C the class one costs were again
changed from $15.81 to $14. 62, how would that change your
line | abel ed, "Conpare to class one?"

A You' d go down, excuse me, $1.19 again. So that
woul d be 2.97 mnus 1.19, so you'd be at a negative 1.78.
And then 1.76 mnus 1.19 would be a negative 57.

Q And on Table D, if "Conpare to class one" were
changed from $16. 37 to $14.52, how woul d that affect your
"Conpare to class one?"

A Again, down $1.85. So you'd do 2.72 mnus 1.85,
so you're down negative 87, and then 1.46 mnus 1.85, and
that woul d be a positive 39.

Q G ven the changes nmade in these four tables that
we just went through follow ng the recess, does that change
any of your observations about the plant cost data supplied

by M. Herbine?
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A Clearly there material reductions in ternms of the
di fference on the computed hundredwei ght cost to the class
one, that are probably better |ooked at, you know, on a
schedul e by schedule basis. So, for instance, on A at a
$1.88 difference, by any neasure that's a significant
variation on a, you know, per gallon basis. |In that case,
you'd be maybe at 18 cents or sonething al ong that nature,
which is a huge loss. Wuld put the -- at the eight
percent margin, would put it sonewhat close to a break
even.

And then if you nove on to Schedule B, where | -- and
| think I wote all these down there correctly. So please
correct me if I'mquoting bad data again. But with regard
to Schedule B, on the -- be negative 1.78 and a negative 47
as well. So again, you're in a loss position significantly
at the 14 percent mark up, nuch less significantly at the
ei ght percent mark up

You know, $1.78 order nagnitude, if you take
$1.78 and divide it by the 11.6, | nean, you know, you're
at a gallon loss of 15 cents, which is significant against,
you know, a price at little over $2 retail; 47 get you nore
into a marginally unprofitable scenario.

And | think those conclusions pretty nuch foll ow
t hr oughout the schedul es.

Q Is it still your opinion that a plant processing
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three mllion pounds of raw mlk per nmonth --

A Yeah, this was sinply mathemati cal exercise,
whi ch drew sone concl usi ons which has a | ot of assunptions.
One being the margin which frankly unaware of exactly what
the retail margin is, but the costs were enornous enough on
the dairy supplier cost side, and just far beyond what ny
experience tells me would be in the real mof reason for an
efficient processor. So yes, as ny testinony stated very
clearly, | strongly believe that 15 to 25 cents a gallon is
where an efficient processor would be froma processing
standpoi nt, running efficient plant with high volunes and
hi gh plant utilization. So |ooking at 40 cents a gallon is
far beyond that.

Q And do you believe that a three mllion pound per
nmont h pl ant coul d achi eve those goal s?

A It's inmpossible. The -- let ne back that off a
little bit, but when you |look at the productive capacity of
assets that's available, to suggest that you could run a
pl ant, you know, a matter of hours daily and be productive,
|'ve never seen it done. | find it hard to believe that it
can be done.

Q And that conclusion is independent of whatever
t hese sheets say? Either --

A Oh, of course.

Q -- correct formor in the formthat we eventually
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A O course.

Q -- went through?

A O course.

Q Agai n, | apol ogi ze for anything that -- any

chaney (phon.) errors that were nade in the data we
supplied you and also for the delay in your testinony.

And | don't think we have anything else to
guestion you about at this tinme.

Thank you, Your Honor.

THE COURT: Two little points. One is, are you
going -- you want this in evidence, Exhibit 407?

MR. MLTNER  Yeah, we would nove to have that --

THE COURT: And secondly, since you' ve --

MR. UNIDENTIFIED: W're going to nove to --

THE COURT: | was going to say, do you want to --
| don't know what -- how nmuch time it will take you to do
that, but |I nean, you going to -- you want to submt

corrected tabl es?

MR. UNI DENTI FI ED:  Yes, we do.

THE COURT: |I'mgoing to | eave the original ones
in because they've been referred to in the record, and I'|
-- what I'Il dois I'll leave Exhibit -- the Exhibit 40(a),
"1l |eave that nunber open, Exhibit 40(a), and you can

tonorrow, submt corrected tables, | assune.
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MR. UNI DENTI FI ED: And Your Honor, at the sane
time we'd like -- and | think it kind of carries over what
was al ready done, but take official notice of the
announcenent (indiscernible) final for Septenber 2003 and
Oct ober 2003 for the Pacific Northwest, Wstern, and
Arizonal/ Las Vegas orders as announced by the United States
Departnment of Agricul ture.

MR. UNIDENTIFIED 1: Better yet, let's nmake them
exhi bi ts.

THE COURT: Ckay.

MR. UNI DENTI FI ED 1: The next two nunbers.

THE COURT: kay. So that's -- that'll be

Exhibit -- Exhibits 41 and 42. Do we have -- we don't have
enough copies, | guess, right now for that, right?

We'l|l get that straightened out |ater on.

kay. So --

MR. UNI DENTI FI ED:. 41 is Septenber.

THE COURT: 41 is Septenber 2003, and

MR. UNI DENTI FI ED: 42 is Cctober.

THE COURT: 42 is Cctober.
(Exhibit Nos. 41 and 42 were marked.)

THE COURT: Okay. I'll just trust that we'll get
the copi es straightened out sone tine |ater on today or
tomorrow norning or whatever. W' || get the copies nade,

but okay. Those two docunents, w thout objection, are
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admtted into evidence as well.
(Exhibit Nos. 41 and 42 were received.)

THE COURT: kay. You all done with the direct?
Are you ready to turn the witness over for cross-
exam nati on?

MR MLTNER We are, Your Honor.

THE COURT: Okay. Does anyone have any questions
of the w tness?

Go ahead, M. Beshore.

EXAM NATI ON
BY MR BESHORE:
Q Marvin Beshore for Dairy Farners of Anerica.

M. Mrrison, I'd like to show you what has now
been marked as Exhibits 41 and 42, the official price
announcenents of announcenent of m ninmum class and
conponents prices for Septenber and Cctober in these
mar ket s.

Now, let's turn to Septenber first. The
Septenber, Exhibit 41. Okay. And I'd like you to turn to
your Schedul e A and the Exhibit 40.

A Ckay.

Q Okay. Now, the nunber that was on Schedule A as
distributed and testified before correction, for the class
one cost in Federal Order 124, can you derive that anywhere

on Exhibit 417
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A Your asking nme if -- so | understand your
guestion, the 15.817
Q Yeah, that you used in Exhibit A or page A, Chart

A --

A Ri ght .

Q -- of Exhibit 40

A Yes, it's -- well, it's right on the face of the
docunent .

Q kay. Is that where you got it?

A | got the nunber fromthe Yale Law Firm
Q Ckay.
A W were -- | nean, 1'Il be honest with you

because we made an error. M focus has been on the plant
cost and on the processing cost, and we had -- we were kind
of hustling to do these schedul es, and so this anmount was
given to me, and | honestly presuned it to be correct.

Q Ckay.

A | made an error.

Q And you presented this as your testinony and your
cal cul ations, correct?

A Yes, | did.

Q Okay. Now, the 15.81, can you read from Exhi bit
41 and indicate how that's derived?

A Excuse me, | --

Q The 15.81 nunber --
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A Have -- no, I'mnot a MA so |I'mnot sure of your

guestion --

Q Well, right on the face of the docunent, --

A Yeah.
Q -- doesn't it showthat it has two conponents?
A Yeah, it shows a -- yes, it does.

Q kay. And those conponents, would you read them

A Skimand butterfat? Excuse ne?
Q No, the -- doesn't it show as --

nunber and a 20 cent nunber?

there's a 15.61

A No, that's a subtotal, sir. There's 14.21. It's
the skimprice, and 1.31 is the butterfat.

Q Okay. And that -- there's also a 20 cent nunber
on there, is there not, per hundredweight in the 15.81?

A Yeah, yeah, the processor assessnent. Yeah, but
the big pieces of this are the skimand the butterfat --

Q Well, let's talk about -- but 15.81 includes the

20 cents, does it not?
A. O course.
Q Processor assess --

A. Yes, it does.

Q Okay. Now, | ook at Table A -- Schedule A, your

Schedule Ain 40. GCkay. Did you include that 20 percent

el sewhere in that calculation as well ?

R & S TYPI NG SERVI CE - (903) 725-3343

5485 S. Live Gak, Gl ner, Texas

75644




© o0 N o o b~ w N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo 0o »dM W N - O

1923

A Vell, the 3.4?

Q Yes.

A Yes.

Q kay. And what's the 3.4?

A The 3.4 is probably the 20 cents divided by the
11. 6.

Q Probably? It's your table. What is it?

That's -- that should be the m |k assessnent.

These -- 1'Il tell you what happened on this. The --

Q Well, tell ne whether the 20 cent has not -- you
haven't accounted for it tw ce?

A Rel ative to 15.81, yes, it does appear that the
20 cents, which would anpbunt to 2 mls a gallon was counted
tw ce.

Q Okay. Now, the new nunber that you' ve repl aced
15.81 with is -- oh, I"'msorry, that M. MItner instructed
you to use for 15.81 is what?

A Was 14. 62.

Q Okay. Now, would you calculate, M. Morrison
explain to us how you derived the 14.62 fromthe market
adm nistrator's price announcenent --

A Vell, it was --

Q -- Exhibit 41 -- no, no, | asked you a question
Whul d you cal cul ate for us, explain to us the basis for the

14.62 with respect to Exhibit 41?
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A The 14.62 and -- the 15.81 is the 3.5, so the
calculation on the 14.62 would adjust for butterfat at two
percent, is ny understanding.

Q Okay. How --

A I"'mnot a -- in fact, if you look at ny
testinmony, I'mnot a mlk math expert.
Q Are you a dairy class -- dairy plant cost

accounting expert, M. Mrrison?
A | believe | am yes.
Q Okay. And are you able to calcul ate the cost of

butterfat and skimmlk, --

A | don't --

Q -- and the ingredients in the mlk plant. Let ne
answer my -- finish ny question first, please.

A Pl ease do. |I'msorry.

Q Yes. Are you able to adjust 3.5 mlk prices to
ot her butterfat percentages?

A Yes, | think | can probably --

Q You are?

A -- do that.

Q kay. | would like you -- do you have the
information on Exhibit 41 that shows you what the val ue of
class one butterfat is per pound?

A | don't want to do the dairy math. | -- ny

answer i s no.
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Q You're not prepared to do the dairy math --

A | don't -- | would like it to be understood that
| understand a m stake was nmade here, and | was hasty in
attaching this, but I'mnot going to |l et you destroy ny
credibility by doing -- having to do butterfat cal cul ations
in front of this crowd.

Q Ckay. Would you --

A "' mnot going to do that.

Q Thank you. You're not able to do that then?

A | did not say I'"'mnot able to do that. | said
" mnot going to do that.

Q You refuse to do that, to show your ability to do
that? |Is that --

A Yes, | do.

Q Okay. Now, with that statenment nade, are you
prepared under oath to state that what $14.62 represents,
t he new nunber that you' re adopting as your testinony for
anal ysis on Exhibit -- Page A Chart A of Exhibit 407

A | have not cal cul ated that nunber.

Q What does it represent?

A My understanding it was -- would represent the
hundr edwei ght for two percent m | k.

Q And if it does not, what would --

A Then these schedul es woul d be i naccurate.

Q And | assune --
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A | would like to say -- if | made an error once,
don't want to repeat it here. So in terns of trying to do
this again, it requires nore --

Q And if the schedule is inaccurate, your
conclusions drawn fromit would al so be inaccurate, would
they not, M. Morrison?

A My conclusion with regard to plant costs and
vol umes has not changed. | feel strongly about that. |If
i ndeed this nunber changed in terns of the two percent
hundr edwei ght cal cul ation as we're conparing to the derived
amount, absolutely. That would be a change in the
conclusion. In other words, if the 1.88 changed, yes.

Q Okay. And your conclusions then woul d be
i naccurate as presently stated; isn't that correct?

A | f the nunber changed.

Q Now, if -- did you read M. Herbine's testinony?

A Yes, | did.

Q kay. D d you look at his -- do you have his
exhi bit available to you, 257

A | have his testinony. | don't have -- | don't
believe | have it marked as an exhibit, but if you could
tell me specifically what schedule you're |ooking at, |
could probably find it here.

Q Wel |, how about Schedule E

A Yes.
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Q Okay. Now, Schedule E, you didn't use that in
your charts A, B, C or D, did you?

A No, | did not.

Q Did you read M. Herbine's testinony about what
schedul e Exhi bit E was, Schedule E on his Exhibit 25?

A | read M. Herbine's testinony, yes, but |
focused nore on | ooking at the aggregate cost data as
opposed to these cal cul ati ons agai n, because | have been,
you know, hired to speak with regard to volune and pl ant
costs.

Q Ckay.

A So ny focus, to answer your question, was really
| ooking at the costs at the specific volune |evels that
Carl testified to.

Q Okay. Well, let's look at Exhibit E, and the
title of that is "Conparative Analysis of Return to
Producer/ Handl ers at Regulated Distributing Plants
Suppl yi ng a Warehouse Store," correct?

A That's correct.

Q And did you read his testinony that the cost that
he used were very specific to the costs for supplying
war ehouse stores?

A Yes, | did.

Q kay. That's what Exhibit Eis. It's not a

fully | oaded cost for any plant at any volunme. |It's the
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cost supply a warehouse store; isn't that correct?

A That's what the title says, yes.

Q Okay. Well, isn't that what he testified to?

A | didn't hear himtestify. | read his testinony
and read his reports, so --

Q And isn't that what you read?

A VWhat | read was a summary of costs in volune that
range from on a per gallon basis, 33 cents to upwards of
80.

Q Okay. Well, let's assunme with me for a nonent,
that in the testinony of this proceeding, which is been
transcribed and filed of record. M. Herbine described in
detail that the cost on Exhibit E are custoner specific
costs relating to servicing a warehouse store.

A Uh- huh

Q Okay. Now, first of all, those costs are quite
different than any you' ve used in A, B, C, and D on your
Exhi bit 40, are they not?

A "1l have to conpare themy 43 for plant on two
gal | on.

Q Correct. Versus 79 on yours.

A And then the packagi ng, obviously, is nuch
hi gher. Yeah, there's sone variations between the two
schedul es.

Q So the total cost that he showed for supplying a
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war ehouse store was $1.1372 -- 1.1372, correct?

A That's correct.

Q And you were using 1.552, quite a little bit of
difference, isn't there, M. Morrison?

A That woul d be a significant difference, yes.

Q And if you used the correct set of costs of M.
Her bi ne's for supplying a warehouse store at $1.1372 and
put them on your Exhibits A through D, the bottomlines
woul d be a bit different --

A | woul d need to understand, yeah, the difference
bet ween those two, because honestly when | read the
testinmony, it didn't follow that the 43 cents was --
particul arly packagi ng and the other things changing, so it
didn't follow that that was the cost he was suggesting for
a gallon -- excuse ne, for two gall ons.

Q It did not?

A No, it did not.

Q How nmuch tine did you spend with his testinony,

M. Mrrison?

A | read through the testinony.

Q Once?

A No, nmultiple tines.

Q Ckay.

A So --

Q Now, assune with me that when you -- well, maybe
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you can -- maybe this is the kind of math that you can do
and are prepared to do on exam nation. |f you substitute a
$1.1372 into Chart A on Exhibit 40 for the $1.552 total
cost, can you tell us how that changes the bottomline?

A It would change the -- yeah, you have 40 cents --

a 40 cent reduction in total cost.

Q 40 cents per --

A Per two gall on.

Q Per two gallon, --

A Yeah.

Q -- 20 cents per gallon.

A Ri ght .

Q How rmuch per hundredwei ght ?

A D vide by 11.6.

Q D vi ded by?

A O, excuse nme, multiplied. Yeah, so it would be

a material change.

Q And how nmuch?

A It would put it -- it would put this schedule --
if -- it would put it into a profitable position.

Q Ah-ha. Now the sales in Seattle and Portland are
profitable, correct?

A I f you had --

Q The regul ated handl ers' sales --

A | f you had a reduction of 40 cents on supply
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costs or 20 cents a gallon, and you're conparing to
hundr edwei ght. So you'd be 20 tinmes the 11.6. Excuse ne.
(Pause)
THE WTNESS: Yes, it would change the schedul es
consi der abl y.
BY MR BESHORE:
Q And - -
A | mean, going froman 80 cent plant cost to a 43
cent plant cost, obviously, would be significant.
Q And it would now nake the sales profitable,
correct?
A Yes.
Q Okay. And that woul d change your analysis and
your conclusions, would it not?
A It would materially change -- the 43 cents or
21.5 on a plant cost basis would be in the range of cost
that | testified to as being fair costs.
Q M. Herbine's costs are fair costs, M. Mrrison?
| s that what you just said?
A | would say that a 20 cent plant processing cost
would put it in the range of a fair processing cost.
MR. BESHORE: | have no further questions at this
time, Your Honor.
THE COURT: Thank you, M. Beshore.

Any nore questions fromthe proponents' side?
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MR. ENGLI SH. Based upon the exam nation --
THE COURT: | just need you to --
MR. ENGLISH [I'msorry. Charles English for
Dean Foods and Shanrock Foods.
THE COURT: Thank you.
EXAM NATI ON
BY MR ENGLI SH:

Q 41. 38 cents on Table A the total of your plant
and packagi ng nunber's higher than M. Herbine's nunbers;
is that correct?

A |"msorry, could you say that again, please?

Q Can you tell me how nuch hi gher your plant and
packagi ng costs are on your Table A than actually appear on
Exhibit E of what is Exhibit 25?

A Qur schedul e has 39.6, and the Herbi ne schedul e
is 34.8.

Q And that is 4.8 cents inflated on Table A over
Exhi bit A for packagi ng costs?

A Yeah, that's correct.

Q And for plant costs, howinflated is your Table A
over Exhibit E?

A Essentially the 80 cents mnus the 43 or 37 cents
on a two gallon basis.

Q So we're | ooking at something over 41 cent

di fference, correct, on a two gallon basis?
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A Yes, conbining the packaging in the plant.

Q And the percentage of your inflation -- inflated
nunbers of Table A over Exhibit E of 41 cents over 1.13 is
what percent?

A |"msorry, say that again, please.

Q What percentage of $1.13 is the 41 cent that you
have inflated on Table A over Exhibit E, the nunbers?

A Pl ease, one nore tine.

Q What is the percentage of $1.13 at your inflated
nunber, 41 cents, constitutes?

A What ever that percentage would be, which is
probably 35 percent.

Q And now you agree that the cost listed on M.
Herbine's Exhibit E are a fair representati on of actual
costs, correct?

A No, | didn't say that. | would --

Q You said that to --

A | would say with regard to plant costs on this
schedul e, which would -- which was a schedul e t hat
obviously we didn't use. At 43 cents for a two gallon,
whi ch woul d be 21.5 cents on a gallon basis, with regard to
pl ant processing costs, | would view that as fair. Wth --
"' m not --

Q You reached --

A "' m not conmenting or testifying with regard to
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and distribution --
Al right. So you're just doing plant costs and
agree that's fair?

Say that again. |I'msorry, you said that

You're only testifying as to plant costs, you're

Yes.

And you're now --

Pl ant costs and plant volunes relative to achi eve
costs.

So can we now agree -- let ne strike that.

You did not actually run this analysis for Order

131, did you?

A
Q

What do you nmean by run this anal ysis?

The analysis that is contained in Tables A B, C,

and D was run for Seattle and Portland, correct?

>

> O

mar ket ,

A
Q

That's correct.

And that's Order 124, correct?

Correct.

And you didn't run any analysis for the Arizona
correct?

That is correct.

You drew a concl usi on that because -- for

adj ustnment for your inflated nunbers, the Portland/ Seattl e
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nunbers were sonehow inflated, that the Arizona nunbers
were inflated, correct?

A That is correct.

Q Your testinony discussed at sone |length the
di fference between cost between |arge plants and small er
pl ants, correct?

A Yes, it does.

Q Your testinony does not, however, show the
difference in cost between a fully regulated plant and a
producer/ handl er plant of the sane size, does it?

A The difference in cost between -- what do you
mean by the difference in cost between those two? |'m not
sure the basis of your question.

Q Wel |, does your testinony show the difference in
cost for a fully regulated, 7A distributing plant and a
producer/ handl er plant of the sanme size?

A No. What ny testinony really is, is regard to
the -- it -- | would say this, that froma processing
standpoint, and I'mnot here to testify on the farm ng side
of the PD equation, but froma processing standpoint, |
woul d view the two as the sane. In other words, if you run
X vol ume under a certain productive capacity in a certain
pl ant set up, whether you' re a PD processor or regul ated
handler, | wouldn't viewthe cost to -- the cost that you

woul d achi eve to be different.

R & S TYPING SERVI CE - (903) 725-3343
5485 S. Live OGak, G lner, Texas 75644




© o0 N o o b~ w N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo 0o »dM W N - O

1936

Q But if the cost of the raw product are different,
that could be very significant to a handler, could it not?

A |"mnot here to talk about the difference in raw
costs between the two.

Q And you made no such conparison in your
testinmony, correct?

A Wth regard to?

Q Wth regard to --
A Raw costs?
Q

Ful | cost for an operation, including the cost of

raw ml k.
A That is correct. That's correct. | focused just
specifically with regard -- | testified and wote ny report

specifically with regard to the plant processing side of
t he equati on.
Q Are there fully regulated plants on either Oders

124 or 131 that are smaller than the plants that are your

clients?
A | do not know the answer to that question.
Q Are there plants -- fully regulated plants on

Order 124 that are in the range of three mllion pounds?
A | do not know the answer to that question.
Q On page two of your testinony, you refer to the
advant ages enjoyed by captive mlk plants that are

integrated with grocery stores. Do you recall that
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testi nony?

A Yes, | do.

Q Isn't it possible that a simlar advantage is
avai l abl e to a producer/handler who integrates mlk
production with fluid mlk processing?

A | don't understand why that would be.

MR. BESHORE: Then | have no further questions,
sir.
EXAM NATI ON
BY MR MARSHALL.:

Q M. Mrrison, ny nanme is Doug Marshall. I'mwth
Nort hwest Dairy Association here in Seattle. W've never
met. Welcone to Seattle.

Thank you.
You ever been to Seattle before?
Long tine ago.

Little bit different than Illinois, isn't it?

> O >» O >

Yes, it is. Wndy and rainy, though.

Q When were you retained by your clients to

represent themin this -- in connection with this matter?
A In terns of the date?
Q O how long -- how many days ago?
A |"'m-- 1 don't know the exact date, but | would

say three weeks ago.

Q Over the course of the |ast three weeks, have you
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studied the Pacific Northwest federal order market in any
respect?
A O her than reading the testinony that 1've
testified to, no.
Q There's a table -- excuse ne, there's an exhibit
i ntroduced by the market adm nistrator that describes a |ot
of things about the order. Have you |ooked at that? About
this order area, excuse ne.
THE COURT: Can you just identify that exhibit by
nunber, just to -- oh, sorry.
MR. MARSHALL: It's either 5 or 6 or 7. 7 is the
Paci fic Northwest.
MR. UNI DENTI FI ED:  The gray one, yeah.
BY MR MARSHALL.:
Q | refer to Exhibit 5, but it |looks |like this.
Have you | ooked at this exhibit in preparation for your
testinmony --
A Could you show it to ne, please? |[|'mnot sure
what you're tal king about exactly.
Q  Happy to.
A No, | have not.
Q Let's talk a little bit about your work with Dean
Foods. By the way, you have an MBA from Northwestern
That's a pretty good business school, isn't it? One of the

top ones in the country? You had a career position that
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indicates here with Dean Foods in strategic planning. So

you have sone background in business strategies; is that

right?
A That's correct.
Q I ncl udi ng academ cs - -
A That's correct. | wouldn't characterize it as

responsi bl e, conpletely for strategic planning, but as far
as the managenent team everyone participated in the
strategic plan, which I did as well.

Q Page five of your testinony, mddle of the page
you concl ude a paragraph by suggesting that only two
concl usi ons can be drawn from your preceding testinony.
One is that the warehouse store mght be using mlk as a
| oss | eader (phon.). Second is that M. Herbine's
nmet hodol ogy m ght be suspect.

| s there anyt hi ng about busi ness strategies that
woul d suggest that a warehouse store mght sell mlk as a
| oss | eader, irrational on your view?

A Well, certainly retailers will have strategies to
get nore people comng through the front door. So that's

t he whol e concept of a | oss | eader.

Q How is a processing plant any different than
t hat ?

A Wth regard to establishing sale price?

Q Yes.
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A | think it would be nore challenging for a
processi ng pl ant.

Q Why so?

A Well, the m x you have in a processing plant is
just different than a retailer.

Q And cone back to product mx in a mnute. In
your opinion, would it be irrational for a processing plant
to sell mlk below cost in order to maintain vol unme?

A Depends how deep bel ow cost you're referring to.

Q Does it depend at all on the difference between
fixed costs and variable costs?

A It can.

Q Did you -- at the University of Washington, the
under graduate course in econom cs was -- sequence was 101
and 102, and in one of those two, there was a textbook
which indicated that it was logical to sell mlk or any
ot her product bel ow your total cost as long as you're
recovering your variable costs. Wuld you agree that that
can be a rational strategy?

A Not over the long term no.

Q And why not ?

A Because you're selling bel ow cost.

Q But you are covering all your variable costs and
your fixed costs are sum (phon.) costs, and that's what |

| earned in Econ. 101. Agree or disagree with that
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principl e?

A Wth what principle?

Q That you stay in business as long as you're
covering your fixed costs.

A That you stay in business as long as you're
recovering your fixed costs? It's too --

Q Excuse ne, as long as you're recovering your
vari abl e costs.

A It's too vague of a statenment for -- fromwhich
-- for me to corment on. |I'mnot really here as an
econom st .

Q Well, at the risk of asking a question about
econom cs then, when you were with Dean -- assuming this
was the old Dean Foods Conpany, not the current Dean Foods
conpany?

A Correct.

Q Was it ever considered that you would | ower costs
-- correction, lower price below your total cost in order
to retain volume under the threat of |losing that volune to
a conpetitor? Did you ever do that, Dean Foods?

A | don't wish to testify about Dean specifically.

Q Let's not tal k about Dean then, would it be
rational for a conmpany, whether it's Dean's conpany or
mne, to cut costs below -- cut price belowtotal costs in

order to maintain business and keep it away froma
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conpetitive --

A | would say it depends on a |lot of factors that
we woul d be here all day to discuss. So the hypotheti cal
is alnmost, in ny opinion, is unanswerabl e.

Q | just asked you, do you stand by your assertion
that the -- on page five, "the only conclusion that can be
drawn is that the warehouse store is selling mlk as a | oss
| eader rather than -- or that M. Herbine' s nmethodology is
suspect, rather than that there m ght be a conscious and
rational business reason for the processor to be selling
m | k bel ow cost?" Do you stand by that statenent?

A It's possible.

Q What ' s possi bl e?

A That the processor could be selling bel ow cost.

Q And woul d that be in all cases irrational in your
j udgment ?

A Dependi ng on the conpetitive situations. You
know, a lot of things could happen. So again, | couldn't
comment specifically unless | knew nore.

Q Agree that that does depend on those things, and
you woul d need to know nore.

| ask you to go back then to page four and
towards the bottom of the page, the next to the |ast
par agr aph, you concl ude by saying, "In my professional

opi ni on and experience."
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Do you see that?

"I'n ny professional opinion and experience, a
plant that inefficient, if operated by a |large, regul ated
handl er woul d be shut down or folded into a | arger
efficient plant that could handl e the capacity.” Do you
recall that?

A Yes, | do.

Q What ot her considerations mght go into that
deci sion of folding Plant A into Plant B?

A Specifically in this case I'mtalking just to
| everage down on costs.

Q Pl ant costs?

A Yes.

Q What ot her costs do you have to deal with as a
dairy processor?

A Well, it'd be all the costs that exist in the
i ncone statenent.

Q So | refer you to the Tables A, B, C, and D, that

sonebody prepared for you, and refer to the line called

"Distribution.” |Is that one of the significant cost
factors?
A It can be if you distribute, yes.

Q Wul d one of the decisions to be nade as to
whet her or not, in your professional opinion and

experience, a plant that inefficient should be or would be
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shut down, folded into a |arger efficient plant. Wuld one
of the considerations be how far it is between the two
pl ant s?

A O course.

Q You didn't nention that in your testinony. Wuld
you |like to anplify on that consideration at this point?

A | would just to say that if you' re at that cost
range froma plant production standpoint, you know, unless
you -- it's just geographically inpossible, it would make
econom c sense to do it.

Q vell, --

A You can't --

Q Anyt hi ng' s possi bl e geographically as |ong as you

want to pay the transportation --

A vell, --
Q -- or distribution expense, right?
A Well, yeah. Yeah. | nmean, | don't think they're

going to cross the Rockies and do it, but if you're at 34
to 88 --

Q How about crossing the state of Oregon?

A If you're at 34 -- | will say, if you're at 34 to
88 cents and within that range, and that is a very w de
range, you're at a plant that can't conpete froma cost
st andpoi nt .

Q If there are conpetitors nearby, you nean?
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A If you're in a conpetitive marketplace, sure. |If

you're the only processor in that marketplace, then you

will attract other processors at those prices -- at those
costs.

Q From what di stance?

A | can't answer that.

Q I n your professional opinion and experience, what

does it cost to nove a trailer load of mlk on a per gallon
basis, trailer |oad of prepackaged mlk, let's say 100
mles or 200 mles or 300 mles?

A Again, I"'mnot here to comment on distribution
costs, so.

Q But they're -- they do matter. You did testify
to that, and you didn't consider themin your --

A If -- they matter, you know, again, depending on
the size of themand the distribution that the particul ar
operation is undertaking, so.

Q Your exhibit has a distribution cost of, as we
say, roughly 30 cents. Wat kind of a distribution radius
woul d you expect there?

A Can't answer that.

Q Well, I'"'mgoing to give you a hypothetica
situation. Let's suppose you are a owner of
producer/ handl er plant right near the Canadi an border,

approximately 100 mles from Seattle, and I want to ask you
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to suggest whether a producer/handler in that situation
coul d sonehow be cost conpetitive with [arger processors in
the Seattle area if they had substantially nore vol une.

A Coul d you rephrase the question. | --

Q You bet.

A " mnot sure exactly what you're asking.

Q -- 1"l take it a step at a tine.

Producer/ handl er plant near the Canadi an border,
100 mles distant fromthe two Seattle area regul ated
bottlers. That's the hypothetical.

A Uh- huh

Q Is it reasonabl e to suggest that that
producer/ handl er can be conpetitive with large plants in
Seattle given the transportation costs invol ved?

A It's not that sinple. You have one cost variable
in that conplex question, so | can't bal ance that question
on distribution al one.

Q Are you aware that people asking the secretary to
bal ance those kinds of cost considerations?

A Yes, but ny testinony again is not delivery
based.

Q Oh, really. So it may not be correct so suggest
that a producer/handler could not be cost conpetitive under
t hose circunstances?

A I --
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Q It's just what you' ve testified.
A | don't understand where you're going with it.
"' msorry, --

Q Page four.

A -- I"'mnot tracking --

Q Page four, your comrent, "To suggest that a
producer/ handl er coul d sonehow be cost conpetitive with a
| ar ge processor, ny comment, in Seattle, while running only
three mllion pounds a nonth is not realistic.”

A It's not realistic froma plant cost standpoint.
That's correct.

Q But he's got 100 miles' distance. |[Is that enough
to insulate himfromthat kind of conpetition?

A My point here is sinply, at that |evel of vol une,
| don't know what the costs would be, but it would be so
substantial that you wouldn't be conpetitive as a
processor, and | believe it would overwhelmall the other
costs. So regardless of your efficiency up and down, your
costs -- if you're running the three mllion pounds would
be an extrene chall enge.

Q Do you have any idea how many plants in the
Pacific Northwest market are operating in the three to
fivel/seven mllion pound a nonth range?

A | do not know.

Q Wuld it be fair to conclude fromyour testinony
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that all of those plants are not running efficiently?

A | think it would be -- yes, | think it would be
chal  engi ng, fromny experience, to see a three mllion
pound plant running at a cost conpetitive to those plants,
for instance, that we've seen in the Cornell study which
average 27 mllion pounds.

Q How many 27 mllion pound plants do you think
there are in the Pacific Northwest federal order market?

A Do not know.

Q You don't know much about this market, do you?

Let me ask you this. Wthin a 100 -- 300 mle
radi us of Chicago, where you are famliar with, | assune,
how many people are there?

A Wthin 300 mles of Chicago, | really don't know.
" m not going to guess those types of nunbers.

Q Wuld you be willing to wager a guess as to
whether it's nore or |less than the distance between --

A The di stance or the people?

Q -- within the 300 mle radius of Portland?

A No, | wouldn't.

Q How many plants in the Pacific Northwest market
could be operated in the range of size of the Cornell study
that you referred to? How nmuch market is there for how
many pl ants?

A. | can't answer that.

R & S TYPING SERVI CE - (903) 725-3343
5485 S. Live OGak, G lner, Texas 75644




© o0 N o o b~ w N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo 0o »dM W N - O

1949

Q kay. Well, what would it take in terns of
gallons or mllions of pounds a nonth to be efficient in
your view?

A | can't put a specific poundage. However,
clearly | ooking at what the Cornell study | ooked at, those
types of volunmes would be required to be efficient on a
| arger scal e plant.

Q And what are those volunmes that you refer to?

A The average, 27 mllion pounds.
Q Ckay. | want to represent to you that in that
table -- in fact, let's ask you to look, and I think it's

-- see page 11? Wuld you -- taking a | ook at the pounds
of class one in that |left-hand colum, for the total
mar ket, not counting producer/handlers, that it's roughly
180 mIlion pounds a nonth?

A Yes, that's what the schedul e says.

Q How many 27 mllion pound plants could this
mar ket acconmmodat e t hen?

A It would probably be around six.

Q Only six efficient plants could handle the entire
mar ket pl ace; is that your testinony?

A My testinony that there are plants of varying
sizes and plants of varying efficiencies, but there are
certain dynam cs that need to be achieved to conpete with

the | arge pool processors, and to do that, | do believe you
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need to be in the significant processing froma poundage
standpoi nt of the range that | just quoted.

Q M. Morrison, how does that square with the fact
that in this market area, there are over 25 plants? M ght
it have anything to do with transportation costs and the
insulation that provides to a plant?

A Again, I'"mnot here to comment on transportation
costs.

Q Are you here to tell us then that transportation
costs do not matter?

A Not here to do that.

Q How do you -- how does the fact that --

A I"m-- if you discretely look at a plant and | ook
at the productive capacity of the assets that go into that
plant to run the volunme, you can draw sone good concl usi ons
in terns of what volune is needed to be conpetitive, and
that's what |'ve done.

Q Well, the standard of being conpetitive is to
have volune in that rough 27 mllion pound range, right?

A The standard to be conpetitive is to optim ze the
productive capacity that you have, and if you're in a
conpetitive market where you have processors in scale to
achi eve these kind of volunes, you better get there, or
it"s going to be tough to be a real player.

Q And your clients better get there, or it's going
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to be tough for themto be a real player, right?

A | think tolimt their volume to a small fraction
of what sone of those players are processing would extinct
them yes. | don't know how you get from you know, at the
| ow end of the 27 and be conpetitive. Let ne rephrase
that. | don't -- conpeting against the Cornell-type
business with a three mllion cap would be inpossible, in
nmy opi ni on.

Q Al right. Wll, let's suppose you had ni ne
producer/handlers with 27 mllion pounds each. That woul d
take up the entire market, would it not?

A No. You're still talking about the sane market?

Q Yeah.

A And you had nine producer/handlers with three
mllion pounds each?

Q No, 27 m|lion pounds each

A Wth 27 mllion pounds each?

Q M ght --

A Your math is correct.

Q M ght exceed the market, right? Now, one, two,
three, four, five, six, seven, eight, nine. | represent to

you that the table on page eight of your Exhibit 5 shows
that there are nine producer/handlers. Ws it your
testinmony that the federal order should allow each of those

nine plants to become efficient and grow to the 27 mllion
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pound range?

A "' mnot comrenting on that with regard to what
you should grow to or not. |'mcomenting on the vol une
range that's necessary to be conpetitive with | arger,
regul ated handl ers, --

Q kay. And --

A -- and | think to do that, you need to have the
substantial volunme that the plants provide, that the
footprint provides.

Q kay. Let's go to that very question then. |
think M. English touched on it earlier. |If you assune
that the regulated handlers are all at 27 mllion pounds or
t her eabouts, what vol une does a producer/handl er plant have
to be at to be conpetitive?

A | don't know that nunber.

Q Well, you know that M. Herbine was trying to
determ ne that nunber, don't you, because you read his

testinmony, right?

A Yes.
Q And you --
A | know it's no where near three mllion pounds.

Q Well, you didn't duplicate his analysis then, did
you, to determ ne at what level it would be?
A Did not. Really wasn't necessary in terns of --

Q Dat ed - -
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A -- if you look at a three mllion pound cap and
suggest that you're going to run a plant that's efficient
by today's standards for a few hours and send everyone hone
wi th an eight hour payday, you're sinply not going to
achi eve costs that are anywhere close to conpeting with the
big fluid processor, and that's reality, so.

Q | suppose you didn't send --

A. Now, where that line is -- could | finish

pl ease?

Q Sure, I'msorry --

A Where that line is between 3 mllion and 50
mllion, I don't know, but it's a lot closer to the 50 than
it the 3.

Q What if you didn't -- what if the
producer/ handl er didn't send their enpl oyees hone after
wor ki ng | ess than eight hours and give them an ei ght hour
paycheck? What if, instead, they put themto work out in
t he barn?

A You're still running a plant three hours a day.
| don't think you want to do that.

Q But you know the three mllion pound nunber's the
wrong nunber. Do you have a right nunber to suggest based
on your econom c and/or other anal ysis?

A | don't have a nunber, but | nean, ny testinony

spoke to the productive capacity of what a Dean or any
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| arge fluid processor on sinply a gallon line could
achieve. And of course, you're probably not going to just
run a gallon line, you' re going to run a half gallon and
ot her products, so -- and to be efficient, you know, you're
going to have to run those substantial hours.
In ny exanple, | used 100 hours. There are

pl ants obviously running a |ot nore than 100 hours. There
are plants running | ess, but you know, you would need to
be, you know, again, and | feel like I'"'msaying this for
the unpteenth tinme, but you would need to be in that range
or running your plant at those levels for those nunber of
hours to, you know, average down the huge fixed cost in the
pl ant that you have to have a reasonabl e shot at conpeting
at | arge busi ness.

Q Transportation costs aside?

A Transportation costs, again, aren't what |'m

testifying to.

Q |"masking you if you're testifying that you need
A | nean, it's -- the math works. So if your
delivery costs -- you know, your delivery cost obviously is

part of the factor and can be a significant part of the
factor. |I'mjust sinply not testifying to it.
Q Under st ood. Thank you very much

Now, one last thing. You said a 100 hour plants,
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that was kind of a standard, the Dean -- the old Dean Foods

A No, that's -- again, that's not -- that's -- ny
i ndustry experience and | ooking at the Cornell study which
has a | ot of good data and know ng, you know, the
footprints of some of the plants that were in that study
has |l ed nme to that concl usion.

Q | would --

A | nean, essentially if you do the math, you have
the 168 hours, if | did it correctly, a week, and these
plants can run a substantial nunber of hours each day.

Q | represent that | was told by a Dean Foods
person sonet hing once, and I'mgoing to ask you if you
agree with it. The nost efficient plants are those that
run about 100 hours a week mnimum and that are old plants
that are largely depreciated but have nodern equi pnent.
Wul d you agree with that statenent?

A The 100 hours plus, you know, certainly is a key
factor to achieving costs. The new equi pnent, obviously,
that you nentioned is inportant, too, because you need the
productivity that's avail able on, you know, the gallon
lines that you purchase today. Fully depreciated, it's
just sinply a -- it's not a real relevant factor in ny
m nd, but.

MR. MARSHALL: Okay. Thanks for your help
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THE COURT: Before we continue, | just want to
ask, are you going to call any nore w tnesses today, M.
Yale, or is it --
MR. YALE: The time is such, | think the answer
IS no.
THE COURT: Then why don't we take -- can we take
a ten mnute break and then we'll -- just because | think
he's going to be up a while longer, and we m ght as well
take a break. This will be our last wtness, and then
we'll resunme with M. Berde.
kay. Of the record.
(OFf the record and reconvened.)
THE COURT: Ckay. We're back on the record, and
M. Berde, it's your turn to ask sone questions.
EXAM NATI ON
BY MR BERDE:
Q Good afternoon
A Good afternoon.
Q Sydney Berde for United Dairynen.
M. Morrison, when did you go to work for Dean

Foods?
A. In March of 1993, if | remenber correctly.
Q Was that your first job out of college?
A No, no.
Q What did you do before that?
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A | worked in various -- out of college, | worked
in Big Four Accounting, and then | went into industry as,
well, controller and audit-type positions. And then
actually graduated in '79, so |I've been working
professionally for 24 years now.

Q So Dean Foods was your first experience with
anything that had to do with the dairy industry; is that
correct?

A Yes, that's correct.

Q And when you went to work for Dean Foods, what
was your first job?

A Dairy Group Controller.

Q Dai ry what ?

A Dairy Goup Controller was the title of the job.

Q That was at Franklin Park, Illinois, right?

A Yes, that's correct.

Q At the corporate headquarters?

A Ri ght .

Q What el se goes on at Franklin Park?

A Well, today | don't know, but you're talking in
terns of when | was there?

Q Yes.

A Al'l the corporate nmanagenent functions are there,

so what you'd traditionally see in a corporation would be

t here.
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Q Now, Dean Foods operated a nunber of regul ated
processing plants in the general area of Franklin Park, did
it not?

A In Northern Illinois, yes.

Q Yeah, at Shemmong (phon.) and Huntl ey?

A Yes.

Q Those are two processing plants -- regul ated
plants, right?

A Yes.

Q And when you first went to work for Dean, what

did they have you do as your first job?

A " m not sure.
Q well, --
A | nmean, but | was financially responsible for the

dairy group fromday one, so | mean, you know, it was nore
or |l ess get out and | earn the business, --

Q | see.

A -- | suspect.

Q And did you spend just about all of your tine
right there at the Franklin Park office?
No.
VWhat el se did you do?
Travel ed.

Travel ed. You visited plants?

> O >» O >

Yes.
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Q | see. Wiat plants did you visit?

A | don't recall. | nmean, nost of the processing
plants | have visited.

Q You never nmanaged a dairy farm did you?

A No.

Q And your responsibilities never included staying
at a plant and observing its operations, did it?

A | would do that, yes.

Q You woul d do that. And they wanted you to nove
fromplant to plant?

A | would visit several plants over the course of a
year, yes.

Q What size plants were part of your

responsibility?

A | don't want to coment specifically on Dean
Foods' operations, so |l -- and it's been a while, so --

Q vell, --

A -- |I'd prefer not to comment on that. Dean was

part of the Cornell study, so if you | ook at the Cornel
study, you get an idea of the size of plants.
Q Well, we don't have Cornell available for cross-
exam nation, so |I've got to get ny answers out of you.
And can you tell ne what plants of Dean t