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PROCEEDI NGS
8:30 a. m

THE COURT: Let's go on the record. Good
norni ng, everybody. |I'm Marc Hillson, your Adm nistrative
Law Judge for this proceeding. W're in Seattle. It's
Novenber 17th, 2003, just after 8:30 a.m, and this is a
continuation of the hearing that was begun in Phoenix a
coupl e of nonths ago. And the docket nunbers for this case
are AO 368-832, AO 271-837, DA-03-04.

|"mnot going to go through the entire spiel
went through at the start of the |ast hearing because this
is -- at the first session of the hearing, but -- because
it's a continuation.

Do want to say a couple little things in the
record. | want to direct the reporter, particularly, that
-- the typist who's going to be taking care of this. Treat
this as a continuation of the hearing that's already
started, and I"'mgoing to ask that the pagination for
today' s sessions, that this be Volunme IV or day four of the
hearing, and that we start on page 985. W went through
984 pages in three long days in Phoenix, and | think we
have a few pages to go before we're going to be done with
this thing.

|'"mgoing to just briefly just go around the room

to ask the people who are here in a representational
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capacity to introduce thensel ves. Mst of you were here at
the last hearing. For the reporter's benefit as well, and

al so just to ask if people have business cards, that they

pl ease give a copy of -- give one of themto the reporter.
And al so that in the course -- I'll just rem nd
you. | noticed this works about three quarters of the

time, to remnd you to, when you' re nmaking an objection or
interjecting or whatever, please say who you are just for
the record, so that it won't -- | won't interrupt you and
ask you that very, sane question

Let's do the introductions first for people here
in a representational capacity. 1'Il start over here and
go up this side.

M5. DESKINS: Yes, nmy nane is Charl ene Deskins.
I"'mthe attorney for the Ofice of General Counsel, United
States Departnment of Agriculture. M office address is
1400 | ndependence Avenue, Sout hwest, Washington, D.C. The
zip code is 20250, and | represent the Agricultural
Mar keting Service in this proceeding.

MR HLL: MW nane is Brian HIIl, Hi-I-1, and |
amalso fromthe United States Departnent of Agriculture's
Ofice of the General Counsel, at the sane address as
Char | ene Deskins, representing the Agricul tural Marketing
Service, | think | said.

MR. ROVER Jack Rower, R-o-we-r. l"ma
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mar keting specialist with the Agricul tural Marketing
Servi ce, USDA

MR TOSI: M nane is Gno, Gi-n-o, Tosi, T-o0-s-
i. I'"'malso with the Agricultural Marketing Service Dairy
Programs in Washington, D.C. Got the sane address that M.
Deski ns st at ed.

MR. CHERRY: Good norning. M nanme is Richard
Cherry (phon.), and I'ma marketing specialist with the
Agricul tural Marketing Service with the USDA.

MR. UNI DENTI FI ED: Go ahead, M. Yale (phon.).

MR. YALE: Wuld you like ne to go to a mc?

THE COURT: No, | don't -- well.

MR. YALE: Can you hear nme? Better? Al right.

Benjamin F. Yale, Yale Law Ofice, P.O Box 100,
Waynesfield, Chio 45896. |'mhere on behalf of Etteline
Dairy (phon.), Mallory's Dairy (phon.), and Smth Brothers
Far ns.

MR. MLTNER Ryan MItner of Yale Law Ofice,
sanme address and sane clients as Benjamn Yale.

MR. RICCIARDI: Good norning. |I'mAl Ricciardi.
It's Ri-c-c-i-a-r-d-i, 1440 East M ssouri Avenue in
Phoeni x. The zip is 85014, and | represent Sarah Farns.

THE COURT: |s anyone else on the right side of
the roomhere in a representational capacity? Oay. o

ahead, M. Marshall.
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MR. MARSHALL: Doug Marshall with Northwest Dairy
Associ ati on.

MR. BESHORE: Marvin Beshore, B-e-s-h-o-r-e, 130
State Street, Harrisburg, Pennsylvania. |'mrepresenting
Dairy Farmers of America.

MR. BURTON: Sydney Birdie (phon.), S y-d-n-e-y,
representing United Dairynen of Arizona.

MR. CONOVER  Carl Conover (phon.). |'m standing
in for Charles English until he gets here. He'll be an
hour or so late, and here representi ng Dean Foods and
Shanr ock Foods.

THE COURT: kay. Thank you. | guess | just --
| wll repeat one or two things that | said before we
started the sessions in Arizona. One is that this is a
public hearing, and everyone is invited to participate. |If
there are people who are here only for the day -- | have a
witness list of people who' ve told ne they want to testify,
but there's anyone here whose working locally, who's here
for the day, who wants to -- who needs to speak today,
pl ease | et me know either now or at -- whenever we take our
first break.

| anticipate a break or two in the norning, and a
 unch break, and an afternoon break. And at this point,
|"mnot sure how late we'll go on any given day. | think

we'll just see how things work out with that respect -- in
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t hat respect.

|'"mgoing to let the -- Ms. Deskins has a couple
of exhibits, couple of prelimnary exhibits that I want to
get marked and admitted into evidence.

|'"mgoing to start right where we left off. The
| ast exhibit we had in Phoenix, | think, was 27(a), (b),
and (c). So rather than go back and call this notice
exhibit, Exhibit Board (c) or (d), I'"'mgoing to just start
off with Exhibit 28, and we'll just take it fromthere. So
(1 ndi scerni ble) couple exhibits for nme?

M5. DESKINS: Yes, Judge Hillson, | have two
exhibits. Oneis -- it's the Notice of Reconvened Hearing
for today, and the other one is a notice of certificate of
mailing to interested persons, and | will hand one copy to
you and one to the court reporter.

THE COURT: Ckay. |I'mcalling the Notice of
Reconvened Hearing as Exhibit 27 and the determ nation or
mailing I'mcalling Exhibit 28, and w thout objection,
presune |'mgoing to admt both of those.

Yes, M. Cherry? You objecting?

MR. CHERRY: 28 and 29? No.

THE COURT: Onh, 28 and 29. Thank you.

MR. CHERRY: Right.

THE COURT: Very good. You had a good point, 28
and 29. M/ m st ake.
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MR. UNI DENTI FIED: 28 is the notice?

THE COURT: Huh?

MR. UNI DENTI FIED: 28 is the notice?

THE COURT: 28 is the notice, and 29 is -- well,
28 is the Notice of Reconvened Hearing, and 29 is the
Determ nation of Mailing of the Notice of the Reconvened
Hear i ng.

(Exhibits 28 and 29, marked and received.)

THE COURT: Thanks, M. Cherry.

MR. CHERRY: You're wel cone.

THE COURT: And | went over with nost of the
representatives briefly this norning the list of
anticipated witnesses. |I'mgoing to just go over themreal
quickly for the record, in case sone people mssed that. |
guess that first is going to be recall of M. Mkrantz, who
has a bunch of documents that he -- statistics and tables
that he conpiled at the request of various parties. Then
" mgoing to have Elvin Hollon, Terry, Smth, van Dam
McBride, Cearhart, and Polcrist. And that should be the
end of what | will call the proponents' testinony.

Then ' mgoing to start -- | don't know what day
this will be, but I'mgoing to have H ghl and, Kester, an
unnaned, independent distributor, Bransma -- Ed Bransma and
Duane Bransma, Pearspink, Flannagan, Routnel or Terry

W gess, Bea Gardner, two Heddi ngers, Backstrom Swanson,
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Al bri ght.

Says on Wednesday is Morrison's going to be here
to testify on Wednesday. Knutson's going to testify on
Thur sday, and that Van Treek (phon.) will testify Mnday or
Tuesday. We'll squeeze that person in sone tine during the
day.

Does anyone el se have any changes that | hadn't

MR. UNI DENTI FI ED: (I ndi scernible) just make sure
that the order of those are -- aren't necessarily the order
we nmay present --

THE COURT: Oh, no, this is just the order | have
them | mean, there's plenty of flexibility here. | nean,

| assune if you have a witness that has to testify today or

tonmorrow, and the proponents are still putting on their
case, we'll make an accommodation. And again, this is --
well, it isink. 1It's not set in stone, and |I'm perfectly

happy to be flexible on this.

Ri ght now we're scheduled to go four full days
this week and a half a day on Friday, probably till 11:00
or 11:30, given when the flights back East are operating.
| think I"'mon a 12:45 then or sonething |ike that, and |
plan to be on that flight. Oherwise | don't get hone till
way | ate, and so, you know, maybe we'll get it all done

t hi s weekend.
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If not, if it looks like we're not going to be
getting it done, maybe on Tuesday or Wdnesday, we'll
consider, for planning purposes, what ought to be done next
in terns of date and location, if we go to a third or --
third round of hearings. Ckay?

So let M. Mykrantz conme on up. Thank you. M.
Mykrantz, you've already been sworn in for this hearing, so
you don't have to be sworn in again. Even though it's in a
different state, it's still good, | think.

JOHN MYKRANTZ
havi ng been previously duly sworn, was exam ned and
testified as foll ows:

THE COURT: So are you going to ask questions,
Ms. Deskins?

M5. DESKINS: Yes. Yes.

THE COURT: Go right ahead.

BY MS. DESKI NS:
Q Just for the record, could you spell your nanme?
A My nane is John Mykrantz . Last nane is spelled
My-k-r-a-n-t-z.
Q kay. M. Mkrantz, you prepared sone additiona
material for this hearing, correct -- other than what
you' ve already presented, correct?
A Correct.

Q Can you -- could you please tell us what that is?
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A | guess | prepared, or they were prepared under
ny supervision, two tables of information, one regarding
t he nunber of producers, both menbers and non-nenbers under
the Pacific Northwest order from January 2000 to, |
believe, July --

Q 20037

A -- 2003. And a second table representing four
nmont hs' of data, April, My, June, and July of 2003
i ndi cating other uses by producer/handlers in the Pacific
Nort hwest order, which includes animal feed, dunped m |k,
and acci dental | oss.

Q Okay. Now, just for the people here at the
hearing, those copies of those are avail able on the back
t abl e?

A Yes, they are.

M5. DESKINS: GCkay. Let's start with the first
one about the nunmber of nmenbers and non-nmenber producers.
And, Your Honor, if we could have that marked as an
exhi bi t.

THE COURT: Ckay. That'll be marked as Exhi bit
30.

(Exhibit 30 is marked.)
BY MS. DESKI NS:
Q Do you recall who asked you to prepare that

exhi bit?
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A No, | don't.

Q Okay. But you were asked to prepare it during
the course of the hearing that was held in Arizona?

A Correct.
And have you had a chance to revi ew Exhibit 307?
Yes, | have.

And is it correct to the best of your know edge?

> O >» O

Yes, it is.
Q Now, this particular exhibit, was it prepared by
you or soneone under your supervision and control ?
A It was prepared under ny supervision
M5. DESKINS: Your Honor, | would nove for the
adm ssion of Exhibit 307?
THE COURT: Any objection?
MR. UNI DENTIFIED: Can we identify nore
specifically, Your Honor?
THE COURT: It's the Pacific Northwest Federal
Order FL124, Nunber of Menber and Non- Menber Producers,
January 2000 to July 2003.
MR. UNI DENTI FI ED:. Okay.
THE COURT: Any objection? Ckay.
MR. UNI DENTI FIED: | have no objection.
THE COURT: Ckay.
MR. UNI DENTI FI ED: | have questions

(i ndi scernible).
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THE COURT: COkay. Exhibit 30 is admtted into
evi dence.
(Exhibit 30 is received.)
BY MS. DESKI NS:

Q M. Mkrantz, the other docunment you have up
there, if we could have this marked as Exhibit 31. It's
captioned, "Pacific Northwest, FOL24 in Arizonal/lLas Vegas,
FOL31, Orders Producer/Handl er Animal Feed, Dunped M|k and
Acci dental Loss, April through July 2003."

Were you asked to prepare this as -- during the
proceedi ngs in Septenber in Arizona?

A Yes, | was.

(Exhibit No. 31 is marked)
BY MS. DESKI NS:

Q Okay. Now, was this one prepared under your
supervi sion and control ?

A Yes, it was.

Q And is it accurate to the best of your know edge?

A Yes, it is.

Q There's sonething here that says "Restricted.”
Can you tell us what that neans?

A Whenever a nunber that we collect represents
fewer than three handlers, we consider that restricted
data. And so there -- | believe there are two

producer/ handl ers under the Arizonal/lLas Vegas order, Sarah
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Farms and Sunrise. And that -- that's two, so we woul d
restrict that nunber.

M5. DESKINS: GCkay. At this time | nove for the
adm ssion of Exhibit 31.

THE COURT: Any objection to that?
(No response)

THE COURT: Exhibit 31 is admtted into evidence.
(Exhibit 31 is received.)
BY MS. DESKI NS:

Q Now, also, M. Mkrantz, you were asked a couple
of other questions during the hearing in Arizona. Do you
recall what those questions were?

A Yes, | do.

Q Okay. Could you please start with the first one,
and tell us what the question was, and what's the answer
you were able to find?

A | can do that. On Exhibit 5, on page seven, the
name "Anderson Dairy, Inc." appears, and it's shown as a
partially regulated distributing plant in January 2001.
That is an error.

Q Ckay.

A For Exhibit 5 on page seven, there is a handl er
identified called Anderson Dairy, Inc. under the title
"Partially Regulated Distributing Plants in the Month of

January 2001." That is an error. It should not appear
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t here.

Q So should that line just be noved -- renoved from
Exhi bit 5?

A It should be renoved.

Q kay. Do you recall what the next question was?

A It was a simlar question on Exhibit 6, page six.
Agai n, Anderson Dairy appears under the heading, "Partially
Regul ated Distributing Plants.” That is also an error, and
it should be renoved.

Q Okay. And do you happen to recall the next
guestion that you were asked in Arizona?

A | guess for Exhibit 5, page 35, nanmes of the
mont h shown on this page are July through Decenber. The
correct nonth nanes are January through June. The data is
correct for January through June.

Q Okay. So on that particular one on page 35,
where it says at the top, "January through June,” that's
correct?

A Correct.

Q Okay. Thank you. Do you -- was there another
question that you were asked regarding the information in
Exhibit 5 and 6?2

A On Exhibit 6, page 26, | guess the volune of
cl ass one, in-area sales by other plants in the early

nont hs of 2000 do not match the data as originally
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published in the bulletin. And it's the data in table 11
represents revised data based on new information that was
not available at the tine that the bulletins were
publ i shed.

Q Are the bulletins still available on the -- on
your web page?

A Yes, they are.

Q Okay. So would the corrected -- would the
information be correct in those bulletins now, or it's
still --

A No, it is still incorrect.

Q Okay. Okay. But what's contained in here is the
correct information?

A Yes, it is.

Q Okay. Do you recall any other questions you were
asked?

A On Exhibit 8, there was a question as to the
nunber of 7A plants in each of the categories of the
smal l est, the mddle, and the | argest groupings. There's
18 7A plants represented in total. There are six plants in
each of those smallest, mddle, and | argest groupings, so
they're divided evenly.

Q kay. Thank you. And was there any other
guestions?

A. Not that |'m aware of.
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Q Well, you're going to get sonme nore now because
have finished with you, so.
THE COURT: Ckay. All right. Wo has questions?
If you will, stand, M. Yale.
BY MR YALE:
Q Good norning. Benjamn F. Yale on behal f of
Etteline Dairy, Mallory's Dairy, and Smith Brothers Farm
Very -- just a sinple question. Wen you talk
about nenbers and non-nenbers, do producer/handl ers enter
into these nunbers at all?
A They do not .
MR. YALE: Al right. That's all | have.
THE COURT: Any other questions for M. Mkrantz?
(No response)
THE COURT: Ckay. You may step down, M.
Mykr ant z.
kay. M. Holland is going to be called next; is
t hat correct?
MR. UNI DENTI FI ED:  Yes. (I ndiscernible)
THE COURT: Would you please raise your right
hand, M. Hol |l and?
ELVI N HOLLON
havi ng been first duly sworn, was exam ned and testified as
foll ows:

THE COURT: Gkay. |If you could please state and
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t hen spell your name for the record.

THE WTNESS: M nane is Elvin, E-l-v-i-n
Hollon, Ho-1-1-0-n. [|'ve provided a business card to the
court reporter.

THE COURT: That's good.

MR. BESHORE: Your Honor, with -- before M.
Hol | on begins his testinony --

THE COURT: M. Beshore, | need you to -- |I'm
sorry, | need you to identify --

MR. BESHORE: Marvin Beshore.

| would |ike to ask that both his prepared
statenment, which is available in the roomand a set of
exhi bits, which are also avail able, be marked as exhibits
for the record. And the reason for marking the prepared
statenent, in particular, is that it -- which he's going to
read, but it has testinony with respect to proposed changes
in order | anguage, which has cross-outs in the text as well
as additions, and it will help to have the docunent
actually part of the record as well as have himread it, |
t hi nk.

THE COURT: Ckay. |If you give themto ne, Il
mark them Are -- does the reporter have a copy of them
(i ndi scernible)?

kay. I1'mgoing to mark the testinony as Exhi bit
32, and this exhibit package as Exhibit 33. And they're
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bot h mar ked.

(Respondent's Exhibit Nos. 32 and 33 were nmarked.)
MR. BESHORE: Ckay. Thank you, Your Honor.
THE COURT: Ckay.

BY MR BESHORE:

Q Now, M. Hollon, before we get into your
testimony and exhibits, would you -- | guess you' ve given
your nanme and address. Have you?

A Correct.

Q kay. Would you please provide us with a brief
description of your professional education and background?

A Have a bachel ors degree in dairy science
manuf acturing from Loui siana State University and a nmasters
degree in agricultural econom cs from Loui siana State
Uni versity.

| have worked for Dairy Farnmers of Anmerica or its
predecessors since 1979. M job duties have enconpassed
day-to-day fluid mlk marketing activities, buying and
selling of raw mlk, dealing with regulatory entities,
pl anni ng for business operations for best profit potential,
| ease/ |l oss potential.

|"ve dealt with federal m |k marketing order

hearings since the early '80s. | have prepared testinony
for hearings. I'ma witness for hearings. | take
questions at hearings. | provide an interface between
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Dairy Farmers of America and the regulatory system both --
sonetines on a state level, on a regional level, on a
national level. | deal with mlk pricing in all markets of
the country. Dairy Farners of Anerica is the nation's

| argest dairy cooperative. W have operations in al

states are nenbers in 40 -- | think it's 47 states, and we
have an interest in federal m |k marketing orders.

MR. BESHORE: Your Honor, | would ask that M.
Hol | on be recognized for his testinony is an expert in
agricul tural econom cs and dairy marketing.

THE COURT: Well, 1'Il recognize that. | stil
don't quite understand what it nmeans in terns of this
proceedi ng. Everyone who's testified has been pretty nuch
-- has some expertise, and -- but the secretary can wei gh
his testinony accordingly.

MR. BESHORE: And I'd be glad to offer the
opportunity to voir dire M. Hollon with respect to his
experti se.

THE COURT: | don't see anyone taking up that
offer, so please continue.

BY MR BESHORE:

Q Thank you. Now, M. Hollon, let's |look at your
exhibits first, Exhibit 33. And if you would, Exhibit 33
is a 20 page docunment wth a cover page and a nunber of

separate data sets internal to it, correct?
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A That is correct.

Q Okay. Coul d you proceed through the exhibit and
describe the -- just briefly the data and how each one was
conpiled as you'll be referring to themin your testinony.

A Exhibit 33 tables A-1 and A-2 are a conpari son of
the class one price and the blend price in Federal Oder
131, the Arizonal/lLas Vegas order and Federal Order 124 of
the Pacific Northwest order. These data were sinply lifted
fromthe nonthly market adm nistrator price announcenents
and reports. The difference is a subtraction of two per
hundr edwei ght prices and the per gallon difference is a
di vision of that difference by 11.61 to get a per gallon
difference. And tables A-1 and A-2 were constructed in the
sanme nmanner.

Q And 11.61 is the nunber of gallons in a
hundr edwei ght of mlk; is that correct?

A That's correct.

Q Okay. Table B then in Exhibit 33?

A Table Bis a -- again a nultiplication/division
assignment. It takes various, hypothetical plant sizes.
The | argest plant size, 30 mllion, that would approxi mate
the largest fluid mlk processing plant in the country,
down to a plant that m ght produce only 100, 000 pounds of
m |k per nonth. Converts that into pounds per day sinply

by division. Converts that into gallons per day using an
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8.61 factor, and then takes those gallons and converts them
into a trailer |oad per day using 4,500 gallons per
trailer.

We use that nunber quite often in other |ines of
our business. W bounce it off our custoners also, and
that's a reasonabl e approxi mately of how many gal | ons of
mlk you would get on a trailer

And a trailer -- sem-trailer, a refrigerated
refer is the nost conmon delivery nmethod froma processor
to a retail store.

Q kay. Thank you. Could you go to Table C then
of Exhibit 33?2

A Table Cis conposed of C(1), (2), (3), (4). Al
are conputed in the same manner. The intent of Table Cis
totry to point out at the | owest class value what a
producer/ handl er m ght face for sone el enent of his
bal anci ng costs. The general theory is that the
producer/ handl er sells at a uniformskimfat price to the
cl ass one market, so he's going to have sonme mlk that's
sold into the class one market, and then sone mlk that's
excess.

Looks at two possible scenarios, and one is for
-- Table C(1) and C(2) are for using order 131 prices as
publ i shed by the market adm nistrator, and Table C(3) and
C(4) uses Federal Order 124 data as published by the market
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adm ni strator.

The colums | abeled "Butter fat" and "Producer
mlk," butter fat in class one, uniformskimprice, uniform
butter fat price, class three/four price, skimprice class
three, class three butter fat price, class four skimprice,
class four butter fat price are all data that are taken
from mar ket adm ni strator either publications or
information that they publish on request.

Q Okay. And those are data that are in colums
reading fromright to left on each of the tables in Exhibit
33-C, 1-47

A That is correct.

THE COURT: Right to left, or left to right
(i ndi scernible)

MR. BESHORE: I|I'msorry, left to right.

THE COURT: Ckay.

MR. BESHORE: Thank you, Your Honor. Left to
right, yes.

BY MR BESHORE:

Q Okay. Then the two right-hand col utms on each

table are captioned "Lower." And what are they, M.
Hol | on?
A At the end of the nonth, one set of class prices

are going to be lowest, and so in order to try to get a

wor st -case effect, we wanted to pick the | owest class three
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or class four price to conpare against. So again, that's
not hi ng nore than a spreadsheet function that says what's
the | owest option, class three or four?

Q So on the first line, January, '00 -- January of
2000, the | ower nunber, $7.0200 represents what?

A The class three skimprice for that nonth, which
woul d' ve been | ower than a class four skimprice for that
nont h.

Q And then the final colum of "Lower," 0.9366
represents what?

A The class four butter price, which would ve been
the I owest of the two alternatives for that particular
nont h.

Q kay. And the colums on --

A Actually, in that case, it wll always represent
ei ther, because they have the sane butter fat price. So
it'"ll be the sanme all the way through. It'll be the --
three and four butter fat is always the sane.

Q Okay. Now, if you continue with Table C(1) of
Exhibit 33, it has a second page to it, correct?

A That's correct.

Q Okay. And can you describe then what the
calculations are, the data set is on the second page of
Exhi bit 33, Table C(1)?

A The first colum of nunbers is sinply the nonth
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designation. The second bl ock, which is two columms tal ks
-- starts out, if you have a ten mllion pound producer
mlk and the whol e table, you know, drives off percentages.
So you coul d have one pound or 100 mllion pounds. |['ve
just sinply used ten mllion pounds for ease of

cal cul ation, but you would get the sanme per hundredwei ght
result.

Q Okay. Before you go to any nore of the colums,
there are three |ines above the col ums.

A kay. The anal ysis was done on two |levels. It
assunes that a produce/ handl er m ght have a 90 percent
class one use in their plant and a ten percent class four
or three or four surplus use, and ten mllion pounds of
producer m |l k.

We typically find that nost fluid m |k processing
plants are high in class one use, and you know, 90 percent
woul d not be an abnormal nunber, and we do -- this analysis
is done on the basis of 90 percent and 80 percent.

So if there are ten mllion pounds in the front
door and the orders average butter fat was 3.72 percent,
there'd be 372,000 pounds of butter fat available for sale
and 9, 628, 000 pounds of skim available for sale.

If this producer was a 90 percent -- this
producer/ handl er had a 90 percent utilization in the second

bl ock of colums with five nunbers on them would say that
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he woul d have so many pounds of mlk, nine mllion pounds
of mlk to supply to his class one custonmers. That would
be conposed of so nuch skimand so nmuch butter fat.

The class one butter fat is published by the
mar ket administrators at 1.95 percent. That's -- reads
back fromthe first table. So 90 percent tinmes ten mllion
times 1.95 percent says that we'd have 175, 500 pounds of
butter fat. Subtract that out fromthe total. You have
t hat many pounds of skim

The remai nder woul d be the surplus that woul d
need to be marketed, sold, balanced, where we're trying to
configure the worst alternative under regulated prices. So
there'd be that many pounds of the lowest alternative left.
The val ues cone fromthe skimfat and butter fat val ues as
publ i shed by the market admnistrator, nmultiplied out.

The next bl ock of colums attenpts to conpute
t hese values. So how nuch was the class one skimworth?
How nmuch was the class one butter fat worth? How nuch was
the I owest class skimworth? How nuch was the | owest
butter fat worth? You add themall up to get gross val ue
at test. So that's sinply an extension of all of the
various multiplications.

That's, cones up with a uniformtest, which would
be since the producer/handler's not a part of the pool,

t hat woul d be their uniformvalue, based on a 90 percent
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class one utilization, 10 percent class four in this
particular case. Cass three would be the driver for this
nont h, and they have $11.32 in their hand.
The published uniformprice at test for order 131
was $11.44. So there was a 12 cents per hundredwei ght
di fference between those two nunbers in that nonth. |If the
producer/ handl er had a 90-10 utilization and sold their ten
percent at the | owest possible value -- | owest possible,
regul ated val ue, could' ve sold at a higher value, could' ve
sold at a non-regul ated val ue sonewhere el se, but this
woul d be the | owest, regul ated val ue.
Summed up for the year is an average of 10 cents

di vi ded back on a per gallon gives a 9/10ths of a cent per
gallon for all of 2000. For '01 a penny a gallon. For '02
9/10th of a cent per gallon, and for the nonths that which
| had data in those three, 1.2 cents per gallon.

Q And t hose per hundredwei ght per gallon figures
are the last two colums on the second page of Exhibit 33-
C(1)?

A Correct.

Q kay. Now, --

A So Table C(2), (3), and (4), all the arithmetic
is done the sane way. The difference between C(1) and C(2)
is, you assune that there's an 80 percent class one

utilization instead of 90 percent.
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Q And C(3), the -- then noves to using order 124

data; is that correct?

A That's correct.
Q And - -
A And it set of prices, and it set of skimprices,

and its set of class one prices, and its set of uniform
skimand uniform butter fat prices.
Q Okay. And C(4) again uses order 124 data,

assum ng an 80 percent --

A. That is correct.
Q -- class one utilization?
A. That's correct.

kay. Let's nove on then to Table D of Exhibit
33. Could you tell us what that represents?

A We attenpted through our own conpetitive sources
to look in the two orders in question and, in fact, in al
federal orders for a |ist of producer/handlers, and nade
sone estimates of their volume. The lists -- the nanes are
published in market adm nistrator data, as in they're
listed either as producer/handlers, and in sone cases,
they're |isted as exenpt plants because of their size is
bel ow 150, 000 pounds, but nonet hel ess the nanes are
publ i shed.

And then we | ooked at our own conpetitive sources

totry to get an estimate of their volune. So Table Dis
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for Federal Order 131, and we found three nanes, and how
t hey were published and what we estinmated those nonthly
volunes to be. W used, again, our own conpetitive sources
to do that.

Table Eis the simlar analysis for Federal Order
124 where we again took the |list of names fromthe market
adm ni strator published data, went back to our own
conpetitive sources and nmade, you know, attenpts to cone up
with a nmonthly volume -- nonthly production vol une.

Q Okay. And you did this because the production
or the volune of these plants is not published information
anywhere, correct?

A The individual volune is not published
information. Again, that represents our own conpetitive
analysis as to what we think they may be from our custoners
in the marketplace, our field sources in the marketpl ace,
talking to individual dairynmen in the marketplace, and
putting that information together. This information was
all put together by people in -- whose day-to-day business
operations are in the market.

Q Okay. Would you go then to Table F of Exhibit
33, and is that a two page table?

A Table Fis a two page table. Table F, we
contacted all of the market adm nistrator offices to ask

them the series of questions about producer/handler and
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exenpt plants, and this represents the data that we got
back from those phone calls, surveys and discussions. This
is a sunmation of, and it goes by order, so all of the
orders are listed. W asked the market adm nistrator for

t he nunber of producer/handlers in the market.

Each market adm nistrator had sonme variation in
their owm policies as to what information they would give
us and what they wouldn't. Sone of their policies matched,
you know, those in discussion (phon.) by M. Mkrantz
earlier about confidentiality, and sonme didn't seemto
mat ch that, but nonethel ess, they were the keeper of that
i nformation.

So you can see the nunber of producer/handlers in
the market that was given to us for Federal Order 1, for
exanple, was 45. Federal Order 5 was restricted. There
were fewer than three. On down the line, Federal Order 33
publ i shes the nanes of producer/handlers. | think there's
18 in the marketplace, but for whatever reason, they chose
not to give us the list -- give us the count.

So this is the list of all those
producer/ handl ers. W asked themfor the percentage of the
market's class one, and you can see in cases where they
provided that. W asked for the average nonthly class one
vol ume of all producer/handlers in the market. And again,

you can see where that data was provided.
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Back up to the first colum nunber
producer/ handlers in the marketplace, if you add up all of
those, you get 101. The average nonthly class one vol une
for all producer/handlers, if you average those nunbers,
it's 587, 721.

Average nonthly class one volune for the nedian.
We asked them for the nedian sized producer/handl er, and
again, there was variations in, you know, what each market
adm nistrator was willing to provide, where they would
provi de data. Those who did provide data, the average was
96, 807 pounds, and that data enconpassed the markets with
the | argest nunmber of producer/handl ers and does represent
over half.

Q Ckay.

A Tabl e F, the second page then takes the list of
producer/ handl ers, and we ask each market adm nistrator to
break down that nunber into the smallest third, the mddle
third, the largest third. And if there were not enough
producer/ handl ers, then would they break it down into
hal ves, and give us sone information

And the average nonthly class one volune for the
smallest third is listed by the orders that was -- were
able to provide data. | don't have a nuneric average, but
an eyebal |l average would put it at bel ow 100, 000 pounds.

The average nonthly class one volunme for the
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m ddl e third, again, where they would provide data, and the
average nonthly class one volune for the largest third
where there was data to provide. And again, | don't have a
nunber conputed, but you know, |ooking up and down the
|argest third, it's considerably larger than either of the
ot her groups.

We al so asked for a percentage of markets cl ass
one volunme held by the various groups. 1In the case of the
smal l est group, it's an extrenely small nunber, and even
after the largest group in a couple of markets, the nunbers
are a little bit larger.

Q kay. Could you go, then, to Table G? Again a
two page table, and the last table within Exhibit 33.

A Table G we asked a simlar type of question.
This time regarding the 7A or pool distributing plants. 7A
refers to the section of the order where distributing
pl ants are described. So we asked each market
adm nistrator to tell us the nunber of 7A plants in the
market in May of 2003. And in both cases for Tables F and
G that was the nonth that we asked themto provide data
for.

So there were 278 7A plants in all federal
orders. W asked themfor the percentage of the markets
cl ass one share. You can see what they provided, show ng

that it's well above, | think. Even the small est nunber is
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84 percent of the nunmbers that are published, and it was 82
percent in 130 -- Order 135.

We asked for the average nonthly vol une of al
class -- of all 7A plants, average cl ass one vol une, and
that average is 14, 849, 743.

Q Wul d you repeat that, M. Hollon?

A 14, 849, 743.

Q Thank you.

A We asked for the nedian sized volunme, and again,
sonme chose not to provide nmedian information. Wile |
don't have an exact nunber, it's greater -- well, it's a
little -- I"msorry, | haven't averaged that nunber out,
but it's about 12 mllion pounds, a little under for the
nmedi an sized 7A pl ant.

The |l ast part of Table G again, breaks those
plants down into the smallest one third, the m ddl e one
third, size-wise, the largest one third, and the small est
one third averages approximately 3.7 mllion pounds. The
m ddl e grouping of all distributing plants in federal
orders is 11.4 mllion pounds, and the |argest one third
grouping is 24.8 mllion pounds.

Those ranges on the | argest size, can see that
Federal Order 1 has at least a third of their plants
slightly over 30 million, and | think the smallest grouping

is in Federal Order 32 -- no, Federal Order 124 has the
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| argest one third of those plants is just over or just
under 19 mllion.

Q Okay. Now, would you -- with that introduction
to your exhibits, would you proceed with your prepared
testinmony in Exhibit 327?

A Do you want to do questions on the exhibits
first?

Q You nean the noticed exhibits --

Yes.

-- pick those up at the end.

> O >

At the end? kay.

Docunent testinony's 31 pages of which of
approximately a third deal with | anguage and proposed

| anguage. Testinony of Dairy Farners of Anerica, MIK in
the Pacific Northwest and Arizona/lLas Vegas Marketing
Areas, Docunent No. AGC368A32, AO271A37, DAO304.

"Dairy Farners of America, Inc., DFA is a
qual i fied caprivol sted (phon.) cooperative that represents
14,329 farnms |located in 47 states. |In 2002, DFA nmarketed
47.8 billion pounds of mlk of its nmenber owners, for other
cooperatives, and for non-nmenber dairy farms. Qur primary
market is to fluid mlk bottlers.

"W support the federal order system because we
believe it is the nost fair and equitable manner to market

dairy farmers' mlk that will insure themof a reasonable
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prices in comon terns of trade. W pool mlk on 10 of 11
federal orders. W do not pool mlIk on Order 131, but have
an extensive marketing arrangenents with the dairy farner
menbers of United Dairynmen of Arizona, UDA, for the
purchase of supplenental mlk supplies and to provide
seasonal bal ancing services to DFA. UDA nmarkets and pool s
mlk on Order 131.

"We have nenbers pool mlk supplies and have
investnments in processing in Federal Order 124. W are
appearing here in coordination with the other proponents,
UDA and the Northwest Dairyman Associ ation, NDA

"W have participated in seven federal order
heari ngs and several subsequent court proceedi ngs since the
i npl ementation of federal order reformin an effort to nmake
federal orders function best for dairy farnmers. That's why
we're here today to participate in this hearing. W share
identical interests with United Dairymen of Arizona and the
Nort hwest Dairyman's Associ ation on this proposal.”

MR. BIRDI E: Your Honor?

THE COURT: M. Birdie?

MR. BIRDIE: Since this is not being recorded
here, but sonebody's going to have to transcri be what
you're reading, | would suggest that the witness proceed a
little nore slowy.

THE COURT: Fi ne.
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THE WTNESS: "The issue of |arge, unregul ated
producer/handlers is very serious. |f not corrected, it
has the potential to conpletely underm ne the federal order
system Large, unregul ated producer/handl ers have a
di stinct, conpetitive advantage that they will naturally
nove to exploit unless the provisions we offer are adopt ed.
Regul ated handlers will not be able to mai ntain market
share, and will force suppliers to reduce prices in order
to maintain the viability of their operations.

"The problens we will outline are not an industry
secret. The expansion of this |oophole is growing rapidly.
I n sone cases, retailers have beconme sophisticated enough
to understand the advantage, and seemto be recruiting
producer/ handl ers for supply. Just as in the initial
hearing in Phoenix, there are |ikely sone individual in
this roomtoday who are here to get schooled on how to
exploit these provisions and to | earn whether this | oophole
will be there in the future for themto exploit.

"The issue has even |led to discussions in sone
portions of the U S. Dairy marketplace to | ower regul ated
prices in order to provide sone conpetitive equity. The
drive to exploit this | oophole is, or will, create
organi zed disorderly marketing. There would be no
advantage to exploit without first an order, and then the

exenptions granted to producer/handlers. 1In this case, the
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nature of the provisions are causing disorderly marketing.

"Legal authority to regul ate producer/handl ers:
There has been an undercurrent of discussion and activity
attenpting to establish the position that the secretary has
no |l egal authority to regul ate producer/handlers. The
sinple fact that we are at a hearing announced by the
secretary and supported by the departnent's Ofice of
Ceneral Counsel should be reason enough to dismss this
t hought .

"It is our understanding that the departnment wll
not go to a hearing without a determ nation that the
hearing proposals could legally be adopted. This issue has
been thoroughly reviewed and briefed in prior hearings and
decisions. M. Birdie has conpiled a dossier on this
poi nt, and we support his conclusion that the secretary has
any and all authority to regular producer/handlers in her
effort to provide for orderly marketing conditions.

"Basic position: Qur reason for participating in
this hearing can be summed up by the secretary's comments
in 1989."

This is a quote. "The purpose of the Federal
Mlk Oder -- MIk Marketing Oders is to establish orderly
mar keti ng conditions for producers who are the regul ar
suppliers of mlk. Inits sinplest ternms, this is

acconpl i shed by establishing mninmumprices for mlk in
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accordance with its use, and providing for the pooling or
equal sharing of the proceeds fromthe sale of mlk in al
uses anong all dairy farmers supplying the market.

"Any time that mlk is sold within a federa
order marketing area and such mlk is not priced by the
order, the ability of the order to maintain orderly and
stable marketing conditions for mlk may be inpaired. Wen
m |k of a producer/handlers is sold in a federal mlk
mar keting area, such mlk is not priced by the order. In
such case, the order does not provide uniform regul ated
pricing anong conpeting handlers, since fully regul ated
handl ers nust pay the m nimum order class one price for
mlk and fluid uses, while producer/handl ers are not
required to do so.

"This raises the potential for conpetitive
i nequities anmong handlers. Furthernore, there is not an
equal sharing anong all dairy farmers in the market of the
returns fromthe sale of all mlk in all uses, since
producers whose mlk is being priced under the order do not
share in the class one sal es of producer/handl ers.

This cite is 54 Federal Register 27182, June
28t h, 1989.

"The key point is, there are circunstances where
the activity of producer/handlers can thwart the operations

and i ntent of federal orders. For DFA nenbers, federal
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order provisions are a key conponent of their total
mar keti ng pl ans, and when the order's ability to function
as intended is inpaired, we are concerned.

"W intend to denonstrate in support of our
proposal s that the operation of |arge producer/handlers in
both Order 124 and Order 131, (1) draw sizeable dollars out
of the Order 31 blent price pool, thus, not allow ng for an
equal sharing of the class one revenues generated by the
operation of the order for all regular suppliers to the
mar ket; (2) have series conpetitive inpacts on handl er
equity causing a loss of sales to fully regul ated handl ers;
(3) have the ability to service multiple retail accounts,

t hus i npacting conpetitive pricing in the market; (4) have
bal anci ng costs that are a small percentage of the

advant age offered by avoiding class prices; (5) are |arger
in sone cases in many of the regulated handlers in the
federal order system (6) are statistical outlines (phon.)
in ternms of size in the federal order system and that our
proposal will have no inpact on the current operational
ability of nearly all of the producer/handl er operations in
the federal order system and (7) have econom es of scale
on the fluid mlk processing portion of their business, and
in the area of cost of mlk production that have the
potential to generate significant revenue streans that can

be used to capture market share from ot her regul ated
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handl ers.

"I npacts to the producer blent pool. Wen
producer/ handl er cl ass one revenues are not shared with the
mar ket -wi de pool, dollars are lost to the remaining
producers in the order. Since exact producer/handl er data
is restricted frompublication by Federal Oder 131 for
confidentiality reasons, we can only make inferences to
their exact volume. But in a published table by the O der
131 market adm nistrator, titled 'Cass One In-Area Routes
by Pool Plants, Producer/Handl ers and QG her Plants,
Arizonal/ Las Vegas Order, Federal Order 131, January 2000
t hrough June 2003, Exhibit 6, Table 11,' there is enough
detail to nake a reasoned estimte that producer/handl ers
account for 12.1 to 19.1 mllion pounds of class one in-
area route sales. That is the last nunber published
wi t hout producer/handl ers subtracted fromthe high-Iow
nmonth wi th producer/ handl ers.

"The difference between the nonthly totals for
February and March of 2001 represents the vol une of
producer/ handl ers in the marketplace and from ot her order
pl ants. Based on our know edge of market conditions and
t he producer/handl er operations in the market, we believe
that | arge producer/handlers represent the magjority of the
vol une difference.

"The revenue fromsales, to the extent they are
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from producer/ handl ers are not shared with other producers
in the pool. Wen these sales are priced on a conponent
basi s and adjusted for location, they result in a reduction
in producer funds from5 cents to 29 cents per

hundr edwei ght. For the 43 nonth period neasured, the
average reduction is approximately 12.5 cents or based on
an average nonthly pool of 254 million pounds, $317,000 per
nont h.

"We consider that sumsignificant. It seens
unreasonabl e that the actions of primarily a single entity
could cause all producers in the nmarket-w de pool $317, 000
per month. Exhibit 9, Federal Order Estimated 131 Bl ent
Price Cal cul ation, possible effective an additional 18
mllion pounds of producer mlk in class one at market
average class one butter fat at test, and $2.10 cl ass one
| ocati on adj ustnent.

"I npact of the conpetitive relationship between
processors and retailers. The starting point for the
measure of inpact is the conparison that the regul ated
handl er plays -- pays class prices for mlk used in his
pl ant, but the producer/handl er accounts for their
operation at the blent price. The table conparison of
cl ass one and blent price, Federal Oder 131, cal endar year
2000 through 2003, Exhibit" -- what was that exhibit marked

as?
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MR, UNI DENTI FI ED:  33.

THE W TNESS: 33.

THE COURT: Yeah, 33 was the tables.

THE WTNESS: "33, A-1l, Table A-2 shows simlar
conpari sons for Order 124, detail-less difference (phon.).
The annual averages when expressed in cents per
hundr edwei ght range from $1.84 to $2.12 or on a per-gallon
basis, from15.9 cents to 18.3 cents. Calendar year 2000
to-date data is slightly I ower and sonewhat influenced by
the extreme price inversion of July.

"For business that nakes bids based on nultiple
decimal points, this difference equates to a sizeable and
significant, conpetitive advantage. Testinony by various
processor here will further detail the conpetitive strains
caused by this sizeable price difference. However, the
point to renmenber is that order provisions that allow |arge
si ze producer/handlers to avoid regulations but still
conpete with regulated handlers in the marketpl ace, cause
di sorderly marketing issues.

"Processors face conpetitive challenges on
several fronts. Testinony from processors will provide
further detail, but | would like to characterize several
fromnmy own experience in marketing bulk mlk to
processors.

"M Ik marketing and pricing is a process of
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continual negotiation. Day-to-day changes in market
conditions always call for a new |look at prices. [If ny
processi ng custoner faces new conpetition fromtheir
conpetitor, they will always ask about the price and how
they can get a | ower one.

"M 1k from producer/handl ers can be and is used
by retailers to | everage their supplier for a | ower price,
and to stay conpetitive thenselves. Usually the | owest
price puts pressure on every other price.

"To get sone idea of the pervasiveness of the
ability to put downward pressure on prices, we have
devel oped two tables. Exhibit 33(b), "Ability to Service
Retail Accounts by Size of Processor,' uses several
calculations to arrive at relating the volune of mlk
packaged by a handler to the conmmon unit of delivery, a
trailer load. W show this calculation for a variety of
sizes from30 mllion pounds per nonth, a processing
capacity down to 100, 000 pounds. The top end of our table
woul d enconpass the | argest processing plants in the U S.,
and the smaller end woul d enconpass the majority of
producer/ handl ers in operation today.

"The volume |imtation neasure we have proposed,
three mllion pounds per nonth is still sizeable. 1t would
all ow the producer/handler to deliver 2.5 trailer |oads of

gallon jugs of mlk to a single or conbination of retai
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accounts per day. This volunme would be enough to cause a
significant, conpetitive reaction in the marketpl ace.

"Aretail chain of several stores in a nearhby
suburb market with pricing driven by the gap in the
producer/ handl er price versus the regul ated handl er price
woul d get the attention of the remaining retailers in the
mar ket. They woul d be sophisticated enough to know whet her
the marketing strategy of that store or chain was driven by
every day low price or by -- or a random pronotion as the
| oss leader. |[If the strategy was not a very tenporary | oss
| eader, they would press their mlk supplier for a reduced
mlk price in order to conpete.

"MIlk is a major category for retail sales
because it is a rapid turnover item A retailer nust be
conpetitive on mlk prices in order to stay in business.

"W have attenpted to quantify the nunber of
stores that m ght be serviced by a three mllion pound per
nmont h producer/ handl er by contracting with Institutional
Resources, Incorporated to provide us data on mlk sal es
per store. They have a store universe of 12,800 stores
representing approxinmately 80 to 90 percent of the universe
of U S. grocery stores.

"Thi s popul ati on does not include superstores or
club stores, drug stores selling food or conveni ence

stores. Fromthis population they provided data on 3, 200
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stores that represented the smallest 25 percent of their
store sanpl e.

"Stores are stratified based on total sales
receipts of all comodities. The average store in this
subset, the smallest, 25 percent, sold 1,070 gallons of
white mlk per week. At the ratio of 4,500 gallons per
trailer, the three mllion pound per nonth producer/handl er
could service 74 stores per week wth gallons. | got
calculation is 4,500 divided by 1,070 tinmes 2.5 tinmes 7.

"Using the remai nder of the universe of stores in
this case, the |argest 75 percent of the popul ation, the
average store sold 4,425 gallons per week. The 3,000 (sic)
pound per nonth producer/handl er could service 18 stores of
this size per week. The store that nmake up this subset
could easily be a netropolitan grocery chain wth a
reasonabl e market share.

"In both cases, a conpetitive problemis caused
by exploiting the price difference allowed by the |ack of
regul ation of the |arge producer/handler. In our
experience, when this occurs, the bottling plants which we
sell rawmlk to face trenendous bottomline pressure, and
ask us for price reductions. This situation is quantified
by M. Herbine's (phon.) exhibits.

"One rationale given for not regulating

producer/handlers is that they have costs that absorb any
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potential gain fromnot paying regulated prices. This
argunent has been offered extensively in previous hearings.
The cost argunment seemto be prem sed on two points, that
operational costs and bal ancing costs to producer/ handl ers
are greater than for regulated handlers, and that this
justifies ignoring what woul d ot herwi se be a significant,
conpetitive advantage. There will be evidence in this
heari ng that producer/handlers over three mllion pounds
per nmonth do not suffer significantly | ower operations or
bal anci ng costs than the regul ated handl ers of the sane or
| arger size.

"M . Herbine's exhibits detail the fallacy of
t hese argunents fromthe standpoint of operational costs.
I n Exhibit 25-A through 25-E, "Cost Structure of Fluid MIk
Plants of Various Sizes," he detailed the costs for
operating plants of various sizes, where the size plant
t hat nost approxi mates the mgjority of producer/handl ers,
t he 90, 000 pound per nonth nmonthly vol une, the argunent
t hat costs absorb the benefits seens to hold true. That
pl ant size details an operating only cost of $1.008 per
gallon, or approximately 40 cents nore per gallon than the
cost for the plants within the range that we propose endi ng
t he producer/handl er exenption. The price per gallon gains
bet ween the bl end and cl ass one prices, as noted

previously, is nore than elim nated by the cost difference
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bet ween the normal size producer/handl er and the next
cl osest, smallest size |arger processor.

"As shown in the Herbine data, the cost spread
bet ween what M. Herbine identifies as a" -- typographical
error that should be the 'D -- "plant, which nost closely
approxi mates the average fluid mlk processing plant in the
U S and a" -- and this should be "E "plant, which
approxi mates the expected size of the Sarah Farm-- nor,
shoul d a smal |l er size producer/handl er between our proposed
three mllion pound per nonth limt and the average size
federal order plant, as shown in the exhibit, need an
exenption to conplete (sic) with smaller regul ated pl ants.

"Furthernore, in keeping with marginal econom c
principals, the cost curve flattens out as volunmes -- as
vol une grows. So the larger plant can add vol une at
little, additional cost. A large producer/handl er who does
not pay regul ated prices would easily be able to gain
mar ket share at wll.

"This seens to describe the retail market
scenario in Oder 131, and is a concern in Order 124 as
well. This would be an exanple of disorderly marketing as
| wll discuss further in ny testinony.

"M . Herbine's exhibits further devel op the
principal that a regul ated handl er cannot service a segnent

of the market known to be regularly supplied by
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producer/ handlers if he nmust pay the full, regulated price.
Exhibit 25-E, titled 'Conparative Analysis of Returns to
Producer/ Handl ers and Regul ated Distributing Plants

Suppl ying a Warehouse Store,' denonstrates that for the
superstore, club store category using industry derived
data, a handl er paying m nimumregul ated prices cannot
service the store with any return or with a return so

m ni mal that he could not remain in business.

"This exhibit does not allow any profit for the
processor and still does not show a viable return. Equally
concerning is that the return for the producer/handler is
substantial and viable. Certain this data speaks to the
i ssue of inequity of handler prices.

"Additionally, this exhibit contains no val ues
for prem uns, fact which DFA nenbers have an interest in.
Wth no prem um val ue, the producer pays for all of the
mar ket servicing costs and further depresses producer
returns. |If our custoners can't be profitable, then
nei t her can DFA nenbers

"The remaining five exhibits, Exhibit 25-G
through K, detail simlar conparisons for the five size
range processors we reviewed earlier. Al would | ose noney
paying regul ated prices in servicing this type of account
at the prevailing prices in the retail market. |In fact, it

woul d take a producer/handl er bigger than" -- this should
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be 'D instead of 'C,' "to perhaps break even for the
business. But if the large producer/handler can earn a
return and grow his business, pressure to termnate the
orders will be inpossible to resist. The processor wll
either demand a lower price until he bunps into the m nimum
price or seek a simlar producer/handl er arrangenents.

"Processors will see a smaller and smaller share
of the class one sales in the pool and conclude that the
concept is no |l onger working and seek to term nate orders
to preserve sone | evel of market share. Once the order is
term nated, the advantage to the producer/handler's
elimnated, all market participants are at | ower prices,
and the benefits of the order are gone.

"The line of argunment for defending the
producer/ handl er exenption fromeither the position of
addi tional and excessive bal anci ng costs does not bear up
either. Exhibit G1 through G4 -- I'msorry, Exhibit 33-
C(1) through C(4) titled, '"Estimated |Inpact of Bal ancing
Surplus M1k for a Producer/Handler at Varying Uilization
Percentage, Order 131,' depicts the alternative returns
from bal ancing the producer/handler's supply at a pl ant
utilization of 90 percent class one and 80 percent class
one.

"The exhibit conputes a producer/handler blend, a

full description of the table was given when the exhibit
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was i ntroduced, taking into account the producer butter fat
test, the class one butter fat test, pricing the handler
conponents sold to class one at the uniform conponent
prices, and the volune to be bal anced at the | ower of class
three or four, and conparing the resulting value to the
announced uniformtest -- uniformprice at test.

"At a 90 percent class one utilization, the
conpari son of the producer/handler blend to uniform bl end
resulted in a lower return of 10 to 11 cents per
hundr edwei ght, or about a penny per gallon. At the 80
percent utilization rate, the return conparison was | ower
by 20 to 30 cents per hundredweight, or two to three cents
per gallon. The bal ancing cost still allows for the
producer/ handler to take significant advantage of the
di fference between the blend price and the class one price.

"A regul at ed handl er has prem um char ges
reflecting the cost of balancing. Additionally, nobst
producer/ handl ers have their processing plant very near or
at the farmsupply so they do not have the cost to assenble
and transport mlk to the market. Furthernore, a portion
of the producer/handl er's bal ancing costs can be shifted to
the entire pool when they sell surplus to regul ated
handl ers, and when the retail outlets they serve order
additional or reduced orders of packaged product.

"The order of allocation for provisions attenpt

R & S TYPING SERVI CE - (903) 725-3343
5485 S. Live OGak, G lner, Texas 75644




© o0 N o o b~ w N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo 0o »dM W N - O

1038

to reduce the effective producer/handl er bal ancing on sal es
to distributing plants by down-allocating the receipt, and
a proportion of the supply gets allocated to class one, a
conpensatory paynent is charged. However, there is no
conpensation for lost premiumdollars or reduced return
when regul ar suppliers’ mlk is pushed into manufacturing
plants that result in lower returns. Typically see Exhibit
7, Table 6, "Utilization of Surplus MIk by

Producer/ Handl er, Pacific Northwest Oder.'

"The producer/handl er surplus follows the typical
mar ket patterns, and would surge mlk into the pool in the
| owest return period for the market's bal ancing plants and
pul | supplies away fromthe period when their returns are
the greatest. Additionally, retailers will fluctuate their
orders to keep shelf space stable and add vol unmes fromthe
non- producer handl er processors that are supplied by the
pool ed producers. NDA will supply additional data to
support this point.

"To summari ze this point, the producer/handl er
has bal ancing costs. They are a given in the mlKk
busi ness, but from our exanple, the difference between
producer/ handl ers uni form price, which takes into account
his utilization and the market-wi de uniformprice is
m ni mal when conpared to the advantage gai ned by not --

gai ned fromnot paying the class price. Secondly, the cost
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he may have are offset by the very tangi ble prem uns paid
by regul ated handlers, and the real, but difficult to
estimate savi ngs of pushing surplus back to the market-w de
pool s' regul ar suppliers by selling surplus to regul ated
handl ers and bal ancing supplied by retail custoners.

"Al so, the producer/handl er has operational cost,
but only the very small, but nore typically sized
producer/ handl er has costs that are above the range of the
mar ket. The | arger sized producer/handl er has operational
costs that are lower than the average sized Federal Oder
regul ated plant. No valid argunent can be made that an
exenption fromthe regulated price is warranted from either
of these two argunents.

"The relative size of |arge producer/handl ers has
processors and farns. A common defense for -- of the
exi sting treatment for producer/handl ers under the order is
that they are small businesses that need the additional
benefit that the current provisions offer them and that
they are small enough not to be an inpact in the market,
and that the cost of regulation would be greater than the
gain fromregul ation. However, the particular
circunstances in Order 131 in the pending future
inplications, if the current order provisions are not
altered, do not support this concept.

"There are only a few producer/handlers in the
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whol e country larger than the limt we propose for change
and regulation. Data fromboth Oder 131 and all orders
strongly support this concl usion.

"Exhibit 33-D, data relative to producer/handl ers
in Oder 131 shows our estimate of the volunmes of mlk
associated with producer/handlers in Order 131. W derive
t hese estimates fromour own sources. Cearly the Sarah
Farm s operation, at an estimated 20 mllion pound nonth
volune is well beyond the small label. Qur estimate
corroborates those nmade by United Dairynmen of Arizona in
its testinony.

"Exhi bit 33-F, 'Recap of Producer/Handl ers and
Exenpt Data Plants -- and Exenpt Plants' Data, all Federal
Orders, May 2003,' summarizes information relative to class
one vol une at producer/handl ers and exenpt plants from al
federal orders for the nonth of May 2003. For the purposes
of discussing this exhibit, all references will be made to
bot h producer/handl ers and exenpt plants.

"Based on the information we obtained, there are
at least 101 producer/handlers in the federal order system
Account of the nanes published in other statistical
sunmaries would add 17 nore to the total.

"The average cl ass one vol une for which we have
data is 587,721 pounds per nonth. From what we know of, at

| east two of the markets with restricted data, the Order 5
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producer/ handl ers are very small, and two of the three
Order 131 plants are also small. DFA's conpetitive

i nformati on about 6 of the 13 Order 33 producer/handl er
pl ants woul d al so be bel ow this average.

"The nmedi an size of producer/handlers, for which
we have data, is 96,807 pounds per nonth. Wile only three
orders available to provide this data, they represent the
maj ority of the producer/handl er plants. The information
we have from other orders not able to publish data would
substantiate this figure.

"The detail that is available, relative to size
by grouping, continues to support the conclusion that |arge
producer/ handl ers are not the normfor the system For
those orders that reported size groupings, the |argest one
third or one half in the case of Order 126 was consistently
very much larger than the remainder, giving quietus (phon.)
to the thought that the |argest group was, indeed, very
| arge. The sane tendency is displayed of the percentage of
the market's class one sales were the | argest group to wash
the small er group's market share.

"Exhibit 33-G 'Recap of All 7A Plant Data, Al
Federal Orders, May 2003, Detail and ldentical Table as
Above For the Class One Volune at 7A Federal Order
Distributing Plants.' The 278 |isted Federal Order

regul ated plants have an average vol une of 14, 849, 743
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pounds. The medi an size plant volunme is just below 12
mllion pounds. 1In the two smaller sized groupings, the
average plant volune is 3.7 and 11.4 mllion pounds per
mont h respectively. The estimated size for the Sarah Farns
plant is |arger than the average sized plant in either of
the two small er sized groupings, which would contain nore
than two thirds of all Federal Order plants. From DFA' s
investigation, it is the largest producer/handler in the
United States. Quite likely, it is at |east double the
si ze of every other producer/handl er, except one, and in
several cases would be larger than the collective
production of all producer\handl ers of sone orders.

"It seens invalid to nake the argunent that a
plant of this size needs the exenption granted to
producer/ handl ers. There can be no reasonabl e argunent why
two thirds of all Federal Order plants should pay regul ated
prices, and plants of this size should not. Furthernore,
the regul ated plants in the two third -- in the smaller two
thirds grouping would face the sanme unfair and difficult,
conpetitive situation when trying to conpete with
producer/ handl ers | arger than the typical size, but smaller
than the Sarah Farns -- than Sarah Farns. Al of the
argunents we have offered woul d support this concl usion.

"The size versus conpetition factor helps us in

selecting the three mllion pound per nmonth [imt for
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granting the exenption frompaying regulated prices. In
addition to being a statistical outlier in terns of plant
operation, the large size producer/handl er would be an
outlier in ternms of farm size.

"According to producer structure in Federal MIKk
Orders, May 2001, a docunent which we would like to take
official notice of, farns of over 2.5 mllion pounds
conprise -- conpose six tenths of one percent of all farns
pool ed on federal orders. Wether these operations are
famly farns or sonme other type of corporate ownership, it
does not seemreasonabl e that they be granted speci al
exenption fromthe order's pricing provisions.

"Finally, large farnms have significant economn es
of scale with regard to the costs of m |k production. The
significance of this factor is that they have resources
avai lable to themthat they may be able to use to affect
t he marketplace that smaller producers or producer/handl ers
woul d not have.

"According to the agriculture incone and finance
out | ook Septenber 2002, and we woul d request official
notice of this publication, ERS Report Al S79, page 39,
"Industrial, large scale dairy farnms, those with 500 cows
or nore, have an average cost of operating and ownership of
$10. 46 per hundredwei ght versus $15.81 with a small, |ess

t han 50 cows, and nedium size, $13.47 per hundredwei ght for
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medi um si ze operations.' This difference $3.01 per
hundr edwei ght to $5. 35 per hundredwei ght is larger than
even the cost of avoiding mninmmorder prices, and could
be used to gain market share. This is another reason to
limt the producer/handling pricing exenptions to farns
with less than three mllion pounds of mlk per nonth.
"Order Language. The three proponents offer the
foll owi ng order |anguage and coments on our intentions for
t he | anguage to support the changes we wi sh to make to the
producer/ handl er definition. This |anguage and comments
are intended for both the Pacific Northwest and Arizonallas
Vegas nmarketing areas. As part of this comentary, we wll
make sone nodification to our original subm ssion.”
| would note that this document was nade
avai | abl e at the Phoeni x hearing location. | think the
record woul d denonstrate that it was nade available to
anyone there who wanted to |ook at it, and we've not nade
any changes to it since then.
"Wording noted with a strike-through indicates
| anguage we wish to delete fromoriginal submnm ssion
Wordi ng noted by a bold text and underlined indicates
| anguage we wish to insert into our original subm ssion.
"Amend t he producer/handler definition of the
Ari zona/ Las Vegas m |k marketing order by revision Section

131.10 to read as follows: 'Section 131.10
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Producer/Handl er: Producer/handl er nmeans a person who
operates a dairy farmor farnms and a distributing plant or
plants fromwhich there is route. Strike words
"distribution within the marketing area during the nonth
not.' Add the word, 'disposition in the marketing area and
the total route disposition and transfers in the form of
package fluid mlk products to other distributing plants
during the nonth, does not exceed three mllion pounds, and
who.' Strike the word -- words, 'the market adm nistrator
has desi gnated a producer/handl er after determ ning that
all of the requirenents of this section have been net.’
Insert the words, 'neets all of the requirenments of this
section.'

"Fromthe outset our intention is that if a
person desires to be a producer/handl er and gain exenption
fromthe pricing provisions of the order, this standards
t hey must neet nust be strict and clear. W have strived
to make our wording and intent as clear as possible.

“In this section, we intend that a
producer/ handl er may enconpass a farmor nultiple farns,
and a plant or nmultiple plants, or a conbination of both.
Havi ng route disposition in the marketing area gets a
producer/ handl er regulated, if he has route dispositions or
transfers of fluid mlk products to other distributing

pl ants anywhere in excess of three mllion pounds.
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"We do not want to see a scenari o where soneone
attenpts to gain producer/handler status by splitting their
sales into several markets to avoid having sone determ ning
percentage in Order 131. Additionally, the
producer/ handl er nmust neet all of the additional
requirenments.

"It is up to the producer/handler to prepare and
present all of the evidence and records that he conpiles.
The market administrator is responsible to verify what is
presented. |nadequate data would result in no status being
gr ant ed.

"A. Requirenents for designation. Designation of
any person as a producer/handl er by the market
adm ni strator shall be contingent upon neeting all," insert
the word "all," "of the conditions set forth in paragraphs
A-1 through,” strike (5), add '(6),"' "of this section.™
Fol l owi ng the cancell ation of a previous producer/handl er
designation, a person seeking to have their
producer/ handl er designation reinstated nust denonstrate
t hat these conditions have been net for the preceding
nont h.

"The care and managenent of the dairy ani mals and
the other resources and facilities designated in paragraph
(B)(1) of this section, necessary to produce all class one

m | k handl ed, excluding receipts fromhandlers fully
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regul ated under any federal order, are under the conplete
and exclusive control,"” strike the word 'ownership,’ " and
managenent of the producer/handler, and are operated as the
producer/handl er's own enterprises and at its,' strike the
word 'own,' insert the word 'sole,' "risk

"2. The plant operation designated in paragraph
(B)(2) of this section, at which the producer/handl er
processes and packages, and fromwhich it distributes its
own m |k production, it's under the conplete and excl usive
control,"” strike the word, 'ownership,' "and managenent of
t he producer/handl er and is operated as the
producer/handl er's own enterprise, and at its sole risk.

"Qur comments on this section. Qur intention in
the (A)(1) and (2) section is to designate what
responsibility the producer/handl er has for the itens
described in Section (B). First the applied
producer/ handl er nmust neet all the requirenents initially
and continually before the status -- before status can be
granted, and in order for it to be maintained. Secondly,
t he producer/handl er solely and singly nust bear all the
risks in the enterprise and have control over all of the
enterpri se.

"We chose to delete our original wording of
owner shi p because we concl uded there are many nethods of

risk and control in force today that would be all owabl e
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ot her than ownership, but the producer/handl er nust bear
the total risk for whatever formthe ownership takes. W
also felt that many busi nesses, farmor plant, |eased part
of their operations, and we did not want to forecl ose that
possibility."

Back order |anguage. 3., strike the words, 'the
pl ant operation designated in paragraphs (B)(2) of this
section, at which the producer/handl er processes and
packages, and fromwhich it." Insert the words, 'the
producer/ handl er neither receives at its designation mlk
production resources and facilities, nor receives, handles,
processes or, distributes at/or through any of its
designated m | k handling, processing, or distributing
resources and facilities, other source mlk products, for
reconstitution into fluid mlk products, or fluid mlk
derived fromany source other than (i) its designated m |k
production resources and facilities own farm production,
(ii1) pool handlers in plants regul ated under any federal
order within the limtations specified in paragraph (C) (2)
of this section, or (iii) non-fat mlk solids, which are
used to fortify fluid m |k products.

"Qur comments on this section. 'This section was
printed incorrectly in the notice, and |ater revised to the
formprinted here, which was our original subm ssion and

what we desire to have in place. It defines the source of
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what packaged at the producer/handler's plant."’

"Order | anguage section, or paragraph four. 'The
producer/handler is neither directly nor indirectly
associ ated with the business control or managenent of, nor
has financial interest in another handler's operation, nor
is in any other handler" -- scratch -- "nor is any other
handl er so associated with the producer/handler's
operation.’

"Qur intention here is that the producer/handl er
cannot have business interests in another farmor plant,
pool ed or not pool ed, and receive the designation of
producer/handler. This Iimt is nation-wide. The market
adm nistrator has limted ability to sort out what is or
out of the producer/handler's control, so we chose to have
a clear all or none standard, rather than a fuzzy sone or
part standard.

"Back to order |anguage, paragraph five. 'No
m | k produced by the herds or on the farnms that supply mlk
to the producer/handler's plant operation is, (i) subject
to inclusion and participation in a market-w de
equal i zati on pool under a mlk classification and pricing
program under the authority of a state government
mai nt ai ni ng mar ket -w de pooling of returns, or our
commentary here, if you want to be a producer/handl er, you

cannot pool or receive benefit on any of your m |k supply
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in a state pool with market-w de equalization.'

"This in is concert with the doubl e-di pping rules
t hat had been enacted in four current federal orders and
proposed for two additional ones since Federal Order
reform W see no reason to delve any deeper than to say
t he sane issues are at stake here, and if necessary,
request the secretary take notice of the hearings and
deci sions issued in Federal Oders 30, 32, 33, 124, and
proposed for on 135, on the dual pooling issue. W ask
that the same Iimtations be placed in Order 131 and 124,
and have the affect we outlined on a producer/handl er.

"Back to order language of (2)(i)(ii). '"Mrketed

in any part' -- strike 'as class one mlk to the non-pool
di stributing plant of any other handler.' Insert '"to a
non-pool distributing plant.' Furthernore, if

producer/ handl er cannot market his surplus mlk to a non-
pool distributing plant and mai ntain producer/handl er
status. A producer/handler can market his surplus to a
non- pool manufacturing plant w thout disqualification.
"Order | anguage paragraph six. 'The
producer/ handl er does not distribute fluid mlk products to
a whol esal e custonmer who is served by a plant described in
131-7(a), (b), or (e), or handler described in 1000, part
8(c) that supplied the sane product in the sane size

package with a simlar handler to a whol esal e custoner
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during the nonth.' This |anguage is --

MR UNIDENTIFIED. | --

MR. BESHORE: Can you -- could you read with a
simlar handler or simlar |abel?

THE WTNESS: Should be, "with a simlar |abel to
a whol esal e custoner during the nonth."

"This language is currently a part of Oder 131,
and we woul d propose it for Order 124 as well. It prevents
t he producer/handler fromstriking a deal wth or through a
retailer to provide bal ancing by packagi ng product in the
producer/ handler's |label in the sane size container when
t he producer/handler is unable to do so. |If this were to
occur, the pool's regular suppliers would ultimately
bal ance the surplus of the producer/handl er.

"Back to order |anguage, paragraph (b),

Desi gnati on of resources and facilities. Designation of a

person as a producer/handl er shall include the
determ nati on of what shall constitute"” -- insert the words
"the persons,’ "m |k production, handling, processing, and

di stribution resources and facilities, all of which shal
be considered an integrated operation,” strike 'under the
sol e and excl usive ownership of the producer/handler.’
"Paragraph one. Mk production, resources, and
facilities shall include all resources and facilities,

m | ki ng herd/ herds, building/housing such herd or herds,
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and the | and on which such buildings are | ocated, used for
t he production of mlk," strike the words 'which are solely
owned, operated, and', "which the producer/handl er has
designated as a source of mlk supply for the
producer/ handl er's plant operation. Strike the words
" however, for purposes of this paragraph, any such mlk
production, resources, and facilities which do not
constitute an actual or potential source of mlk supply for
t he producer/handl ers' operation, shall not be considered a
part of the producer/handler's mlk production, resources,
and facilities.

"Paragraph two. M1k handling, processing, and
di stribution resources and facilities shall include al
resources, facilities, including store outlets used for

handl i ng, processing, and distributing fluid mlk products

which are solely,” -- insert the words 'or partially,' --
"owned by and directly,” -- insert the words 'or
indirectly,' "operated or controlled by the

producer/ handl er, or in which the producer/handler in any
way has an interest, including any contractual arrangenent,
or over which the producer/handler directly or indirectly
exerci ses any degree of managenent” -- insert the word
‘or,' "control

"Paragraph three. Al designations shall remain

in effect until cancel ed, pursuant to paragraph (C) of this
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secti on.

"Qur commentary. The (B) section describes what
facilities the producer/handl er has designated to the
mar ket administrator in Section (A). W have deleted the
references to ownership, control, solely, risk, and
enterprise, since we consider that |anguage and intent
covered in Section (a). W intend that all the operations
of the producer/handler, farm and plant be an integrated,
busi ness unit.

"W have deleted the option for a
producer/ handl er to declare parts of his operation as
i ncluded or excluded, insisting that it be all or none.
That is, if he has a risk interest in a farm as noted in
Section (a), it is included. W cannot conclude how t he
mar ket adm ni strator can enforce a partial standard.
Resources, especially cows, can easily be noved to the
excl uded operation, and thus, transfer bal ancing cost to
the pool's regular suppliers all too easily.

"Part two is to make clear that the plant
operation is inclusive of all facilities. The intent is to
cover all of the operational parts fromthe intake to the
| oadi ng dock, and to the end of the distribution network.
They can be solely or partially owned or |eased, or any
ot her formof ownership. They may be directly controlled

or indirectly, by if the producer/handl er exercises any
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degree of control, managenent, or influence over them they
nmust be considered part of the operation.

"Paragraph (C), cancellation. The designation as
a producer/ handl er shall be cancel ed upon determ nati on by
t he market admi nistrator that any of the requirenents of
par agraph (A) (1) through"” -- scratch '(5),"' insert '(6)," "
of this section are not" -- scratch 'continuing to be,’
"met, or under any of the conditions described in
paragraphs (C (1), (2) or (3) of this section.
Cancel | ati on of a producer/handl er status, pursuant to this

par agraph shall be effective on the first day of the

nmonth," -- scratch the word, 'following the nonth" -- "in
whi ch the" -- scratch the words 'requirenents were not net
or the conditions for cancellation occurred,' insert the

words 'conditions were not net.'

"Qur commentary here. Qur intention here is to
be clear that if conditions are not net, the status is
removed, and that a single violation is all that is
necessary.

"The | anguage continuing to be nmet inplied to us
t hat an ongoi ng vi ol ati on was necessary before any
corrective action could be taken. Also, the tine that the
status is renoved is concurrent with the offense, and thus
aligns with all current work practice. For exanple, if a

m stake is discovered in an audit, then the correction is
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enforced fromthat point and not a | ater point.

"Continuing wth order |anguage (O (1). MIlk
fromthe designation production resources and facilities of
t he producer/ handl er designated in paragraph (B)(1) of this
section is delivered in the name of another person as
producer mlk to another handl er.

"(2) The producer/handler handles fluid mlk
products derived fromsources other than the mlk
production facilities and resources designated in paragraph
(B)(1) of this section, except that it may receive at its
plant or acquire for route disposition fluid mlk products
fromfully regul ated plants and handl ers under any federal
order if such receipts do not exceed 150, 000 pounds
monthly. This limtation shall not apply if the
producer/ handl er's own farm production is | ess than 150, 000
pounds during the nonth.

"MIlk fromthe producer -- (3) MIk fromthe mlk
production resources and facilities of the producer/handl er
is subject to inclusion and participation in a market-w de
equal i zati on pool under a mlk classification and pricing
pl an operating under the authority of a state governnent.
Qur commentary here, in addition to not neeting the
requi renents spelled out in Sections (A (1) through (6), a
producer/ handl er may | ose his status if he attenpts to sel

m |k to anot her handl er under another nane, if except his
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own farm production is |ess than 150, 000 pounds per nonth,
he suppl enents his product line with nore than 150, 000
pounds of fluid mlk product purchases in a nonth from

anot her federal order handler, or if any of his mlk supply
beconmes pooled in a state order pool w th market-w de
equal i zation."

Back to order |anguage Section (D) Public
Announcenent. "The market adm nistrator so publicly
announce, (1) the name, plant |ocations, farm
| ocation/l ocations of persons designated as
producer/ handl ers. The names of those persons whose
desi gnati ons have been cancel ed, and (3) the effective
dates of producer/handl er status or |oss of
producer/ handl er status for each. Strike the words 'Such
announcenent shall be controlling with respect to the
accounting at plants of other handlers for fluid mlk
products received fromany producer/handl er."’

"The | anguage again reflects our -- or, our
commentary here, the | anguage stri ke again reflects our
under standi ng that no other pricing provision adjustnment or
audit adjustnment inplenented with a delay or is forgiven.
If a pooling m stake is discovered and a pricing difference
is owed or due, paynents are enforced. Any
producer/ handl er transaction should be subject to the sane

treatnment.”
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Back to order |anguage paragraph (E). "Burden of
establ i shing and mai ntai ni ng producer/ handl er status. The
burden rests upon the handler who is designed as a
producer/ handl er to establish through records required,
pursuant to section 1000, part -- 1000.27 that the
requi renents set forth in paragraph (A) of this section
have been," scratch the words 'and are continuing to be,’
-- "met and that the conditions set forth in paragraph (O
of this section for cancellations of the designation do not
exi st.

"W continue to support the position that the
full burden of establishing the proof that a person can be
granted exenption from paying regul ated prices, nust be
born by the applicant, and only verified by the market
adm ni strator. Such information and concl usi ons nust
al ways be reached and remain in force in order that
producer/ handl er status mnmust be maintai ned.

"Sunmary. The conpetitive situation described in
this hearing paints a picture of disorderly marketing
conditions. What started out as an exenption to
producer/ handl ers because they were not a conpetitive
factor in the market, has evolved into a new conpetitive
situation that threats to undermne the entire Federal
Order system For these reasons, DFA in conjunction with

NDA and UDA have proposed to limt the producer/handl er

R & S TYPING SERVI CE - (903) 725-3343
5485 S. Live OGak, G lner, Texas 75644




© o0 N o o b~ w N P

N N N N N N RBP BRP R R R R R R R
ag A W N P O © 00 N oo 0o »dM W N - O

1058

exenption for producer/handlers who are | arger than three
mllion pounds of class one sales per nonth.

"Testinmony has detail ed that producer/handl ers
| arger than this size draw considerable suns of noney out
of the blend pool, thus creating an equity between them and
t he regul ar suppliers of the pool. They have a cost
advantage to exploit, the difference between the blend
price and the class one price, and testinony from
processors and retailers indicate they do so aggressively.

"The traditional argunent supporting the
exenption have been shown -- have shown -- have been shown
to be faulty. They do not suffer a disadvantage in the
area of conpetitive, operational costs. They do not suffer
a di sadvantage of significant proportion in balancing their
operation, and have sone ability to push those costs over
to others in the pool. They are of significant size, and
as such are statistical outliers in the overall popul ation
of producers and handlers in the Orders 124 and 130 -- 131,
and have sizeable share of class one sales in both markets.

"They cause market disruption to the extent that
bot h processors and producers could be ultimately forced to
seek relief by the elimnation of the order. These factors
are surely signs of disorderly marketing.

"The | anguage we proposed will maintain the

producer/ handl er option for over 99 percent of the
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producers in the order system far froma total elimnation
of the exenption. It continues to allow for a start-up if
a dairy farmer wi shes to becone a producer/handler. It
allows for that avenue of enterprise to continue up to the
poi nt where the producer/handl er should face conpetition in
t he marketpl ace on the same terns as other handlers. It
hel ps assure that all regul ated handl ers, both |arge,
medi um si ze, and snmall face the sanme nedium-- sanme m ni num
costs, and it provides sone | anguage changes to nmake the
regul ati on of producer/handl ers nore clear.

"It is not possible to justify the continued
exenption in its current form The producer/handl er
exenption threshold shoul d be based not on how inefficient
t he producer/handl er operation is, thus needing a price
break, but rather, how disruptive they are in the
mar ket pl ace, and how nmuch they contribute to disorderly
mar ket i ng.

"The three million pound |imt we propose is (1),
consistent -- (1) is consistent with the limts set by
Congress when establishing the process or pronotion paynent
program when it decided that threshold was sufficient for a
processor to afford the costs and realize benefits fromthe
program |Is a point -- (2) Is a point on an operational
cost curve with a higher costs, due to small scale, becone

absorbed by | arger volunes, and any conpetitive
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di sadvant age of the producer/handl er evaporates. (3) is a
poi nt based on actual, retail sales data where a processor
can service enough retail accounts to have an inpact on
conpetitive factors in the marketplace. (4) is a point
where significant advantages and the cost of producing mlk
can achi eved and used to subsidize the gain of nmarket share
in the retail food business, and (5) is a point where
econom es of scale in fluid mlk processing are clearly
evi dent .

"W request tinely and decisive action by the
secretary in response to our proposal."
BY MR BESHORE:

Q Now, M. Hollon, 1'd like to just go back and
identify clearly the docunents for which you have requested
official notice at page 15 of your testinony, Exhibit 32.
The first one is a docunent called, "Producer Structure in
Federal M1k Orders, May 2001;" is that correct?

A That is correct.

Q And can you tell us the source of that docunent?

A The source of that docunment is an FMVD
publication. It is available on the web site. It is about
a dozen pages. Don't have one in front of nme, but | think
it was published in 2001.

Q The date is for 2001

A 2001.
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Q May 2001

A And it has been available on their web site for a
period of tine.

Q kay. And that's on the dairy program s web
site, --
That's correct.

-- market information page?

> O >

Correct.

Q Okay. And the second docunent for which you have
requested official notice is also a USDA publication from
t he Econom ¢ Research Service, identified as Al S79,

Sept enber 26th, 2002; is that correct?

A That is correct. It is available on the ERS web
site. It is, inits entirety, is 70 pages long. It covers
a multitude of cormmodities and there are two specific
pages, page 39 and --

Q 38 and 39, | think

A Yes, 39, and it's a later table. Just one
second. Page 39 and page 62 are the only pages that
contain dairy information, --

Q Ckay.

A -- so this

Q And those are the pages that you've specifically
cited in that full docunent?

A That is correct. The graphics and the cost data
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were visually presented on page 39, and then the cost
format is on page 60 -- what did | say, 62?

MR. BESHORE: Ckay. W would request official
noti ce be taken of those docunents, Your Honor.

THE COURT: Gkay. Any objection?
(No response)

THE COURT: Ckay. W'll take -- I'Il take
official notice of those two docunents.

MR. BESHORE: Ckay. Thank you. And with that,
M. Hollon's direct testinmony is concluded, and --

THE COURT: Ckay. This would be a logical tine
for a break.

MR. BESHORE: It would be an excellent tine.

THE COURT: Were you going to nove the docunents
in now, or are you going to wait?

MR. BESHORE: | would nove Exhibits 32 and 33
i nto evidence.

THE COURT: Any objection to their being noved

into -- any objection to them being noved into evidence?
know there'll be questions on the weight of them but --
okay. | don't have any objections. |I'mgoing to adm't

Exhibits 32 and 33 into evidence.
(Respondent's Exhibit Nos. 32 and 33 were received.)
THE COURT: And we will take a break till 10:30.

(OFf the record and reconvened.)
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THE COURT: On the record.

M. Marshall, are you going to ask sone
guestions?

MR. MARSHALL: |'m prepared to ask as soon as M.
Hollon is ready for cross-exam nation.

THE COURT: He's as ready as he's ever going to
be. So go ahead.

MR. MARSHALL: Thank you, Your Honor
appreci ate that.
BY MR MARSHALL.:

Q Good norni ng, Elvin.

A Good nor ni ng, Doug.

Q A coupl e of clarifying questions about your
testinmony. Could you take a | ook, please, at page five,
and particularly the bottom paragraph, --

A Correct.

Q -- an analysis you've done. You've not done a
simlar analysis for the Pacific Northwest order, which, of
course, is all -- when you first asked, | take it fromthe
way this is presented, that this applies to Order 131 only,
does it not?

A These specific nunbers do. There's a table from
whi ch these conclusions were drawmn in ny exhibit. And in
di scussions with M. Van Dam 1'd understood that he was

going to make sone simlar. So rather than do it tw ce,
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however, the arithnetic is there and the simlar
conclusions, if not, could be drawmn on brief pretty easily.

Q kay. Right. So you're -- in fact, you didn't
discuss it as nothing to do with your opinion about where
124 by itself, --

A No. Does not -- the sanme concerns and the sane
conclusions I withdraw fromthat part, Table A(2) of the
exhi bi t.

Q On page 10 and 11 -- I"'msorry, page 12, in the
summary paragraph towards the bottom of the page, you refer
to premuns paid by regulated handlers in the context that
trying to conpare bal anci ng costs of producer/handlers. O
| understand that correctly?

A Correct.

Q In this Oder 124 market area, | think the term
"service charge" is nore commonly used than premuns. Do
you nean themto be the sane concepts as --

A Yes.

Q And in our parlance, service charges include the
cost of balancing. |s that your understandi ng about
prem uns as used in your testinony?

A That is true. In nost markets, prem uns or
service charges usually are earmarked, in many cases, for
certain, specific obligations, and bal ancing costs, you

know, woul d be one of those, and there's a -- there are
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different ways that those service charges are put together
but yes, that was the intent.

Q I n your experience -- you've been qualified as an
expert. In your experience around the country then, is it
typically the case that bal ancing charges are recovered
fromregul ated handl ers through over-order charges?

A That is correct.

Q And they're not incorporated into the pricing
structure of the class one price then, are they?

A No, they are not.

Q Now, there nmay be sone exceptions to that in the
Northeast. As | understand it, there was proposed a
hearing to address bal ancing costs or certain kinds of
bal anci ng costs?

A That is correct. That decision has not been
rel eased yet, but there was a proposal at a hearing to deal
wi th market-w de service paynents.

Q As | understand, in the Southeast there are sone
transportation costs which m ght be considered a bal anci ng
costs that are built into the order structure?

A That is correct.

Q But other than that, are you --

A In Order 30, there are al so sone assenbly costs
that was part of assenbling m |k, where you have facilities

t hat handl e, you know, mlk supplies for atine. So it
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could be there, too, but they are not uniformy in every
order.

Q So in orders that don't have those explicit
service charge, as far as you know, those -- the general
concept of market service are recovered over and above the

cl ass one m ni num price --

A Yes, that is correct.
Q s that --
A Yes -- yes.

Q Finally, on page 29 of your prepared testinony,
you are concludi ng that point your argunents regarding
producer/ handl ers | arger than three mllion pounds, the
| ast sentence of that paragraph begins, "The traditional
argunment supporting the exenpti on have shown -- been shown
to be faulty.” Do | understand correctly that you're
referring to the argunment supporting exenption for
producer/ handl ers over three mllion, or are you talking
nore generally about all?

A Wul d you point to the page again?

Q |"msorry. Page 29 --

A Ckay.

Q -- of your prepared testinony, Exhibit 32.

A Ckay.

Q There's a paragraph that begins -- that covers

the bottom hal f of the page, and introduces the argunents
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t hat are nunbered at the bottom of the page. And that
i ntroductory sentence begins, "The traditional argunents
supporting the exenption have been shown to be faulty."”

A Ckay.

Q And that mght be inplied to say that -- it m ght
be read to inply that the entire producer/handl er exenption
is faulty. |Is that your intent?

A No, it -- we're pointing out that at the three
mllion pound limt that we propose, these traditional
argunents appear to be faulty.

Q Thank you. You did an excellent job, M. Hollon.
| appreciate it.

A Thank you.

THE COURT: Anyone else like to question M.
Hollon? M. Yale, go right ahead.
BY MR YALE:

Q Good nor ni ng.

A. Good norni ng, Ben.

Q Benjamin F. Yale on behalf of Smth Brothers
Dairy, Mallory's Dairies, and Etteline Dairy.

M. Hollon, in your -- beginning of your
testi nmony, you tal ked about the size of DFA. [|'ve got sone
guestions | want to ask you about that. First off, you --
down at the bottom you indicated you have investnents in

processing in Federal Order 24 (sic). Wat is the nature
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of the investnent in processing in Oder 1247

A W have a joint venture with a bottler --
bottling conpany in Federal Order 124.

Q kay. And what is DFA's ownership in that?

A | don't know the exact percentage. | can tell
you that all of the joint ventures that we have is |ess
t han 50 percent.

Q And by that joint venture, has producer noney

been used to purchase those plants --

A Yes.

Q -- and provide capital ?

A Yes.

Q kay. And are -- is a joint venture or is the

producers or DFA obligated to cover |osses that occur at
t hat plant?

A Again, | don't know the exact details of that
venture, but certainly there are provisions nade to share
gains and | osses fromthe resulting business.

Q And what is the name of that joint venture?

A | don't know the |egal name, but it's with the
Wl cox Dairy G oup.

Q kay. And how many plants are there under that
unbrel | a?

A More than one. | -- again, | don't know the

exact nunber.
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Q Okay. This is -- this order is about 124, right?
This order includes 124? | nean, this hearing --
proceedi ng --

A Yes.

Q W' re tal king about 1247

And you're from DFA, and you don't know how many

pl ants you have a joint venture with in 1247

A | don't know the exact business nature. |In sone
cases they're, you know, even under one roof, there m ght
be considered nore than one facility.

Q Do you know how many bottling facilities are in
total in 1247

A There are 18 7A plants in May of 2003.

Q Okay. And you have a list of plant there, or
just the nunbers?

A | just have the nunber.

Q Al right. Wy don't you say what exhibit you're
referring to. | knowit's your Exhibit 33 --

A Exhibit 33, Table G

Q Do you know what percentage that WI cox has of
the class one market in Order 1247

A That woul d be proprietary information.

Q Is it nore than the three producer/handl ers that
| represent, Etteline, Smith, and Mallory's conbi ned?

A. | do not know.
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Q Does Wlcox Dairy conpete with Etteline Dairy?

A If they're in the sanme order, | presune there are
sone -- they conpete on sone places, the sane ones.

Q And the same situation with Smth Farns?

A Again, if they're in the order, | would assune
t hat they have sone conpetition

Q And what about Mallory's?

A Again, | would only have to assune that they have
sonme conpetition if they're in the same order

Q | take it you' re not speaking on behalf of WI cox
Dairy?

A No, |'m not.

Q Is there a representative fromWIcox Dairies
her e?

A To ny know edge, there is not.

Q And do you know if they're going to testify?

A To my know edge, they are not.

Q Is it to your know edge that they're not

concerned about the producer/handler situation in the
Nor t hwest ?

A To nmy know edge, they are not testifying.

Q It is your -- how many hearings have you been to
over the years in your various capacities with the various
or gani zati ons?

A 30/ 40.
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Q If we start counting, it'll nake us | ook ol der
than we want to be, Elvin, so we won't go into that, but I

A My birthday was yesterday so --

Q Huh?

A My birthday was yesterday. I|I'mnot interested in
any counts.

Q | -- well, I wish | was 35 again.

We -- but isn't your experience that if there's
an interest of a handler in an ongoing hearing that they
wi Il show up and participate in that hearing?

A Yes, many tinmes that is true. Not always true,

but many tines that is true.

Q Now, in Order 124 -- well, let ne take the next
step. You nentioned that you have -- I'mtrying to find
this here. That you -- billions of pounds of its nenber

owners for other cooperatives and for non-nmenber dairy
farmers, right?

A Correct.

Q Okay. What ot her cooperatives did you -- do you
market mlk for?

A | know that -- | don't know that from nenory. |
can do an exclusive list, but in the Northeast through
mar ket i ng agencies, there are probably nore than a dozen in

Federal Order 1. In Federal Order 6, the Florida order,
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there is at | east one. In Federal Orders 5 and 7,

Appal achi an and Sout heastern orders, there's probably six

or seven. In the Central order -- in Oder 33, the M deast
order, | would say there'd be perhaps half a dozen. 1In the
Central order, again perhaps half a dozen. In Southwest

order, | think all the cooperatives in the Southwest order,

DFA's the marketing agent through the G eat Southwest
Agency. Order 131, none, and -- well, to the extent we
mar ket suppl emental m |k on behalf of United Dairynmen of
Arizona, we purchase fromthem You m ght consider that.
In the Western Federal Order, at |least two, and in the
Pacific Northwest Order, | think there may be one or two
that we market of the smaller cooperates, that we do market
some of their mlKk.

Q Do you know what the nanmes of those coops are the
-- in Oder 124, I'msorry, the --

A Not off the top of mny head.

Q s it NDA --

A It is not NDA

Q Now, you indicated out of Order 126 that the
Sout heast Agency in this 47.8 billion pounds, does that
include all of the volune that's in the Sout hwest Agency?

A | don't think it would include all of the volune
to the extent that we purchase mlk from other cooperatives

and sell to some custoners that would be incl uded. | think
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there are probably sone custoners for which it is not
i ncl uded.

Q Now, you indicate that you represent non-nenber
dairy farmers. You're aware of a thing called Dairy Market
Services -- Dairy Marketing Services?

A ' maware of --

Q And what is Dairy Marketing Services?

A It is a marketing agency that is owed by Dairy
Farmers of Anmerica and Dairy Lee (phon.), and it markets
m | k of other cooperatives and of non-nmenber dairy farners
in many markets in the country.

Q Do any of those markets include any of the orders
i nvol ved here?

A There are producers in Oder 131 whose -- that
are physically in Oder 131. | don't know if they're
pooled in Oder 131, but are marketed under Dairy Marketing
Services. | don't think there are any 124 producers who
are marketed by DVS.

Q Does DFA or Dean Foods have an excl usive
agreenent to supply mlk with -- | nmean, DFA or DV5S have an

excl usi ve agreenent with Dean Foods to supply their mlk?

A | think that's a proprietary information
guestion. I'msorry. Suffice to say we sell mlk to Dean
Foods.

Q In Order 124, the -- well, let nme ask you this.
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Does DFA supply any mlk to the WIcox plants?

A Yes.

Q Are you the exclusive supplier of mlk to the
W cox plants?

A No.

Q Who el se supplies that m K.

A | don't know all of the suppliers to the WI cox
pl ant .

Q Are there independents?

A | don't know the answer to that either. Yes,
there's at least one that | know of, and there may be
ot hers.

Q Does DFA supply any other 7A plants in Oder 1247

A If we do, it would only be on a spot suppl enent al
basis, and | suspect that woul d be rare.

Q You have no supplies to Safeway?

A Not to ny know edge.

Q Com ng back to WIlcox, do you know if W] cox
suppl i es Starbucks?

A | do not know.

Q Can you state what -- you' ve indicated nation-
wi de. What is your percentage of participation percentage
of mlk in Order 124 that DFA markets?

A | would say it's in the double digit range, but

| ow.
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s it nore than 25 percent?
In Order 1247?

Yes.

No.

s it nore than 15 percent?

It's double digit, but |ow

o >» O >» O >» O

s the volunme of mlk that DFA represents in
Order 124 nore or less than the total producer/handler mlk
in Order 1247

A | would only guess, but | would venture it to be
| ess.

Q VWhat is National Dairy hol dings?

A National Dairy holdings is a business entity
owned by Dairy Farmers of Anerica and sone other investors
that operate fluid m |k bal anci ng plants throughout the
country.

Q | want to bring your attention to see if you
consi dered sone issues involving PDs. You recognize,

t hi nk, by your testinony that some -- there are sone
producer/ handl ers operating in the United States today that
are -- and these markets, the 124 and 131, let's be a
little nore specific, that have production that exceeds the
proposed three mllion cap; is that right?

A Yes.

Q And | think based on your exhibit, I think maybe
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it's Gor sonething, one of those, it would suggest that at
| east Mallory's, Etteline, and Smth Brothers all exceed
that three mllion, right?

A If that's what that exhibit shows based on our
estimates, | will agree with you.

Q Al right. Now, would you pl ease expl ain what
you understand your proposal would do as regards these
i ndi vi dual producers if the secretary adopts your proposal?

A I f a business today is operating as a
producer/ handl er and has the exenptions provided by the
order, and their volune of class one sales was greater than
three mllion pounds, they would becone entirely regul ated
i ke any other 7A distributing plant, if they had sal es
| arger than three mllion pounds.

Q And what does that entail? Wat woul d that
entail for themthat's different than what they have today?

A They woul d be, in the sinplest form accountable
to the pools or the class prices, and settle through the
pool s equalization, |ike any other fully regul ated handl er.

Q Wuld they sell their mlk to the pool ?

A Wul d they sell their mlk to the pool? Wat do
you nean?

Q Well, I"mjust asking. | nean, are they selling
their mlk to the pool, or are they selling it to

custoners?
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A | think fromtheir sales to custoners, | don't
know t hat that woul d change.

Q And they woul d pay then the m nimum cl ass prices
into the pool ?

A Yes.

Q Al right. And then they would receive all that
noney back?

A They again would function |ike any other 7A
regul ated plant. They would pay classified prices into the
pool, to the extent that if their utilization dictated a
draw, they would get a draw. If it didn't dictate a draw,
they would not. They would conpete |ike every other
handl er .

Q Ckay. Based upon your analysis of the percentage
of blends and the like in these orders, is it your
expectation that they would receive a draw, or that they
woul d be payi ng noney into the pool that they would not get
back?

A | would anticipate that they would pay noney into
t he pool and woul d probably not draw noney out of the pool.

Q And have you done any analysis as to how much
t hat noney woul d be?

A Only to the extent of, in Order 131, there was
sone data that was published, and I think my statenent

t al ked about an exanple of $317,000 per nmonth for a nulti-
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nonth period. |'ve not done a simlar conputation for
Order 124. It probably could be done.

Q | think -- well, now, in your preparation for
this testinony, did you do -- have you seen any incone or
financial statenents of any producer/handl er?

A | have not.

Q Have you done any research to determ ne what
their actual costs of operation are and their actual prices
at which they sell mlk?

A | heard they -- the testinony of M. Herbine and,
for exanple, M. Kruger, M. Htchell (phon.), and they

tal ked about cost data, price data, marketplace data,

things -- cost -- pressure -- sales pressures that they
face. Those were the testinonies that | heard. | did not
do anything, for exanple, like, M. Herbine did. | did not

do anything nyself. The types of testinony presented by
M. Htchell, by M. Yates, by M. Kruger, | did not do
t hose nysel f.
Q Is there any -- but did any of themtal k about
what the costs were associated with the operation of a
pr oducer/ handl er ?
A | think M. Herbine had sone data that was
specifically drawn froma sanple size of producer/handl ers.
Q Okay. Any producer/handl ers of the size of the

three dairies in the northwest -- the three largest dairies

R & S TYPING SERVI CE - (903) 725-3343
5485 S. Live OGak, G lner, Texas 75644




© o0 N o o b~ w N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo 0o »dM W N - O

1079

in the northwest?

A No.

Q kay. And are you privy to who other w tnesses
are going to be on behalf of DFA through the rest of this
heari ng?

A Yes.

Q Al right. Are you aware of their testinony, the
general nature of their testinony?

A Yes.

Q Are any of those going to testify as to the
actual costs of operating a producer/handler in the
nor t hwest ?

A No, they will not.

Q | s any one of those witnesses going to testify in
terns of actual prices in which they have sold mlk in the
mar ket pl ace?

A You need to rework your question a little bit.

Q Al right. Are they going to testify -- is
anybody going to testify in ternms of the actual price at

whi ch producer/handlers sell mlk in the Pacific Northwest?

A You nean, what they sell to retail?

Q Retail or however they market.

A | think there were two Wi tnesses in Phoenix that
tal ked about that in part of their testinmony. It was M.

-- fromVitamlk, and then M. Arbuthnot (phon.)(sic), |
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think was his nane. But there were two witnesses in
Phoeni x representing handl ers who tal ked about their

conpetition in this market wi th producer/handl ers.

Q Did they nention all of the sales of the producer
handl er s?

A Al'l meani ng?

Q Al'l the sales of the producer/handlers. | mean

every sale that the producer/handl er nade.

A They nmentioned their interaction with
producer/handlers in the retail marketplace.

Q On every, single interaction they had?

A Probably not on every, single one. They probably
left out a few

Q -- was it not?

A What "

Q Anecdotal, was it not?

A They both had day-to-day experience in the
mar ket pl ace by sale, bottomline P& responsibilities, and
t hey discussed -- their testinony was based on that. So
|"mnot sure if that woul d be considered anecdotal or not.

Q But we can say that based upon the testinony that
has been given today and the testinony that you expect is
going to conme fromthe proponents, or at |east from DFA,
that there is nothing in the record that identifies in

total the financial aspects of a producer -- a |large
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producer/handler in the Pacific Northwest in 2003; is that
correct?

A There was data given and supplied both on
operational costs of handlers of various sizes that was
drawn from producers -- handlers all over the country.

That was very explicit and detailed, was cross-exam ned in
great, mnute, you know, paranmeter, and there was det ai
fromat |east two witnesses in the Pacific Northwest and
nore witnesses in Order 131. | had three witnesses in the
Pacific Northwest. | think Krogers's in this marketpl ace,
where they discussed conpetitive factors, including
conpetition from producer/handlers. So | think you' d have
to consider their testinony as being in the record and part
of the record.

Q Is it -- well, I won't go there.

You indicated there was data, | think, fromyour
referencing Carl Herbine involving processing costs; is
that right?

A Correct.

Q Were there any of the processors that he had in
hi s dat abase, did any of those come from producer/handl ers

that would be in the top one third in the Pacific

Nor t hwest ?
A. No.
Q And - -
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A | think he did the state as a part of his
anal ysis that he had anal yzed sone 200 different firms, and
expected the data that he was referring to, would be pre-
representative.

Q Do you know if his data referenced the product
m x for the skews that cone out of producer/handlers in the
Paci fic Northwest?

A | do not know.

Q Do you know what the skews are for -- do you know
what | nean by a skew?

A | do.

Q And what is a skew?

A Li ke a product code identification nunber.

Q Okay. And for the producer/handlers in the
Paci fic Northwest, do you know what the skews are from each
of those three plants?

A | do not.

Q You woul d agree, would you not that there's
different types of conpetition for different skews?

A Cone agai n.

Q The conpetition for different skews has different
profiles?

A | think both M. Arbuthnot (sic) and M.
Vander pool (phon.) tal ked about the conpetition that they

faced on a multi-levels of products, and conpetition with
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producer/ handl ers.
Q | think it's Arbuthnot (phon.), by the way, --
A Arbut hnot. Okay. Thank you. Your nenory's
better than m ne.
Q It has nothing to do with ny nenory,
(i ndi scernible)

A Oh. kay.

Q Besides, he's ordered it to be that way.
A Yes, that's correct. That's fine with ne. |If
you get it right in the question, I'Il get it right in the

answer, so.

Q | didn't know, so | didn't even ask. Ckay.

Can a -- are you famliar with the menbership

agreenents that DFA has with its nmenbers?

A In general, | am

Q Ckay. Can a person be a nenber of DFA and still
be a PD?

A No.

Q That' s because they have to give excl usive
control of all the mlk they produce to DFA; is that right?
A They have to market all of the mlk that they
produce on their farmthrough the organi zation.

Q Okay. And --
A They' re supposed to anyway.

Q They' re supposed to. Except for what they use on
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home consunption, | think, is the --

A That's what they're supposed to do anyway. W're
wor ki ng on one of those, though.

Q Now, in exchange for giving themall that mlk,
DFA markets the mlk for thenf

A No, the menbership agreenent says that we woul d
market all the mlk that's produced on their farm and
obviously, on their -- in their behalf.

Q And what ot her services do you provide then?

A Well, we certainly -- | don't know that | can
give you the full range, but we have a field service
representative who deals with themon quality issues, helps
put themin contact with fol ks who, if they have managenent
i ssue questions, we provide thema return for their market.
Their mlk is always is sold sonmewhere, so they have a
guar ant eed nar ket .

We provide -- if they choose to participate, a
forward (phon.) contracting service for nenbers. W have
-- we provide representation for nmenbers in various
regul atory areas, such as this one. W're in the political
arena or in the various state regulatory issues, provide a
wi de range of data through our web site and services, and
in different parts of the country, if sonme of those |levels
of service are different. There, for exanple, are sone

abilities in the northeast to contract for electric power
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that maybe is not true in other parts of the country.

Q VWhat -- with these services you al so have, you --
producers have to pay for those, right, through various
nmeans, --

A. Correct.

Q -- right?
A That's correct.
Q | nmean, you reblend the costs at sone point

before you pay the producers. You may charge them dues or
a nmenbership fee, right?

A Yes.

Q And you also -- they have to provide capital?

A Correct.

Q And it's also true, is it not, with DFA that
they're not allowed to encunber their mlk with any | oans
-- liens on their mlk and --

A You're getting -- | suspect that's true, but
you're getting further afield, and I'm --

Q kay.

A -- day-to-day know edge --

Q Now, in Order 124, who are the -- do you know who
the cooperatives are in 124?

A Farmers Cooperative Creanery, WestFarm Foods,
Tilly McCreanery Association (phon.), Dairy Farners of

Anerica, Portland | ndependent Producers. | think that may
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be all.

Q Do you have any marketing arrangenents with any
of those? | nean, DFA have any marketing arrangenents with
any of those?

A | think that's a proprietary question. [|'m not

sure that |'m prepared to answer that.

Q Okay. | want to take a -- tal k about another
topic. In your statenment you use the word "large" a |ot,
right? | mean, you tal k about |arge unregul ated

producer/handl ers, --

A Yes.
Q -- right? Ckay.
|s size, being large, that is -- that's the
i ssue?
A | think the key issue is the conpetitive inpact

in the marketpl ace.

Q Are you proposing that at sonme point, the
secretary can consider the size of producers to determ ne
their benefits under the Federal Order?

A | think that that's a debate in another arena
that |"'mnot that interested in getting into.

Q Well, | mean you're suggesting the
producer/ handl er's based on size, should have a different
Vi ew - -

A Uh- huh.
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Q -- based on size. | nean, is it --
A Well, certainly we're tal ki ng about regul ating,

you know, handlers in this case, --

Q kay.

A -- and --

Q Is it possible -- let's take the next thing,
plants. Is it possible for plants to becone too | arge and

beconme disorderly within a market?

A | think you'd need sonme nore definition before |
could conme to any concl usions.

Q More definition in terns of what?

A That's kind of where -- what |I'm asking.

Q Well, | mean, is there a point that a plant can
beconme so large that -- in a marketplace and such a |arge
percentage that it controls the class one sales, and
t herefore denies sone producers the opportunity to
participate in the pool because it won't buy their m|lk?

A | suppose you could theoretically come up with a
construct that perhaps would get that far, but you know,
size alone is, you know, not our neasure. W' ve attenpted
to point out reasons why at a certain size we think there's
conpetitive issues in the marketplace, and we tried to
poi nt those out to the secretary.

Q And then --

A Qoviously in a hearing, you have a hearing to
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draw a line, and so its, you know, it's our position that
the Iine should be drawn here for these reasons.

Q But it is your position that the secretary should
consider limting or limting the size of plants if it
coul d be shown that that size was contributing to
di sorderly marketing conditions?

A You know, our position is that producer/handlers
who have three mllion pounds or nore of class one sales,
shoul d be regulated Iike all other handlers int he
mar ket pl ace. |f they have |l ess than that, than the current
regul ati ons and exenptions should be allowed to continue.
| f they have that |level or greater, they should face the
sanme regul atory constraints of every other handler.

Q But are they like every other plant in the
mar keti ng area?

A Are they like -- neaning?

Q Huh?

A Meani ng?

A Are they really like the others? Are they |ike
Safeway. |Is -- are the producers/handlers in the Northwest
i ke Saf eway?

A Well, | suppose if you define "like" as do they
process mlk for fluid consunption and cul tured products
and ice-cream and do they sell themto consuners in

various distribution channels. Do they conpete in simlar
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di stribution channel s when a nunber of questions begin to
get yes, then | think you have to say yes, they're |ike
ot her handl ers or other plants, and should be regul ated
simlarly.

Q Do integrated -- Safeway's an integrated
operation, right? It has stores as well as a bottling
facility, to your know edge?

A Yes.

Q Al right.

A Yes.

Q Doesn't that create a conpetitive advantage in
t he mar ket pl ace?

A That's a debatabl e question. Certainly if you
| ook at the universe of supermarkets throughout the
country, there are those who woul d say, absolutely a dozen
-- that's why we organize this way, and we want to be that
way, and there are others who woul d say, absolutely, it
does not. That's why we don't do that, and that's why
conpete the way we do.

You know, sone business entities conclude that's
t he good thing, and sone conclude, you know, for their own
reasons, it's not.

Q They made a deci si on based upon | ooki ng at what
was available? | mean, there's nothing in the federal

order that prohibits themfromintegrated with the store,
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right?

A That's correct.

Q Al right. And they nmade a busi ness deci sion
that the benefits and the costs just didn't work, right?

A Correct.

Q Al'l right. Now, you testify in there that
there's a growing -- a growth of producer/handlers in the
federal orders, right?

A That there is an interest in becomng a
producer/ handl er, and that's what's grow ng.

Q But this interest, the opportunity to be a PD has
exi sted for 70 years, right?

A Yes, it has.

Q Al right. And the ability -- the existence of
| arge producers has been a factory in many of these
marketing orders for at least the last ten years, has it
not ?

A It has.

Q Al right. And in the last five years, since

1998, how many new producer/handl ers have cone into the

mar ket ?

A | don't have an exact count. | would guess a
few.

Q Well, you' ve done an anal ysis out through your

conpetitive know edge throughout all the markets. How
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many ?

A Again, | don't have an exact count. | would
guess a few

Q How many in 1247?

A | do not know.

Q Doesn't the record reflect that there's fewer PDs
in the last five years, rather than nore?

A | think that may be true. The testinony reflects
the conpetitive nature and the grow ng concerns have been
gotten much bi gger though

Q And what is the change in the conpetitive
structure today from 20007

A Meani ng - -

Q Well, the producer -- | nean, we have |arge
producers like we did in 2000, right?

A Yes.

Q And we had | arge stores in 2000 |ike we do today,

right?

A Large stores?

Q Large marketing. | mean, the -- retail stores
and operations. | nmean, Wal-Mart existed three years,
didn't it?

A In this market, | don't know if they did or they

didn't, but there was certainly retailers in this --

Q There were certainly retailers in this market?
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Yeah.

Large retails in this market?

> O >

Yes -- well, yes.

Q And what makes today the market any different
than it was three years ago?

A It appears to be the difference is the grow ng,

expl oitation of the | oophole --

Q Ckay.
A -- that creates a conpetitive inbalance in the
mar ket pl ace. | think, for, exanple, M. Kruger provided

sone just intense detail of the growh, alnost on a

cust oner - by- cust oner, store-by-store , and he

provi ded, you know, sales ganmes, sales lost. You know ,
with their experience , price conparisons. Again, M.
Vander pool and M. --

Q Ar but hnot .

A -- provided, you know, detail of custoners that
changed hands, perceived reasons in their comunication
with their custoner, and they seened to boil that back to a
conpetitive price advantage that the producer/handl er had
t hat Shanrock did not have or, M. Hitchell said, Kroger
did not have, or M. Yates said Dean did not have, or the
two handl er representatives in Order 124 said there
busi nesses did not have.

They didn't seemto conplain about, you know, did
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t hey have better trucks, did they have better filler
machi nes? Did they have smarter packagi ng designs? Did
t hey have better relationships with custoners? Those
didn't seemto be the avenues of conpl aint.

Q But that's the purpose of this hearing, isn't it,
to tal k about better trucks and better fillers. It's to
tal k about conpetitors -- to assess conpetitors the
di fference between class uniformprice, right?

A | think the purpose of the hearing is to point
out that there appears to be a | oophole in the price
regul ations that, fromour point of view, needs to be
corrected.

Q Al'l right. Total sales since 2000 -- class one
sales, Oder 124. Wat increase in class one sales has

nmoved from ot her handlers to producer/handles in order 1247

A | don't have the detail to be able to answer that
guesti on.
Q Well, you' ve answered it in your testinony that

you say that there's this growing exploitation of it. So
where's the exploitation? O maybe | don't understand.
What do you nmean by exploitation?

A Again, the -- so far the two witnesses that have
testified for Order 124 fromthe processor standpoint
directly, and M. Hitchell, | think, indirectly,

representing Kroger, pointed out they had | ost business
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that -- through every avenue that they could determ ne
dealt with price. There will also be w tnesses from

Nort hwest Dairy Association who'll provide sone additional
detail on sales and conpetitive relationships in the

mar ket pl ace and Order 124.

Q But we have total volunes, don't we, in the
record in ternms of class one sales and Order 124? |It's not
restricted. We know how much PD m |k was sold in Oder
124, right, in class one?

A Yes.

Q And then since 2000, do we have nore or |ess
goi ng through PD?

A We may have nore, or we may have | ess, but
don't know that we have the individual ins and outs, nor do
we have the businesses that nay have been gai ned or | ost,
or the margins gained or lost as a result of pricing
negoti ati ons.

| think | attenpted to point out that frequently
if aretailer cones back to a processor, |'ve got a deal,
or sonebody's offered nme a price, or ny conpetitor has a
price, why can't you do it? And when you nove to match
that -- those kind of arrangenents will never be disclosed
in the total anmount of class one in the market and what it
was five years ago versus now. It's just not that kind of

data. You have to rely on the testinony of individual
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processor to retailer relationships, and those have been --
you know, thus far, there have been several of those, and
there will be some nore.

Q But those have all been anecdotal. They haven't
been on every single sale out of Krogers, right? M.
Hitchell did not testify that we have the foll owi ng pounds
of mlk that were sold out of Kroger in 2000, 2001, 2002,
2003, and it has been reduced by this anmount because of
producer/ handl ers. Do we have that nunber?

A M. Hitchell did not, but I think that M. Kruger
had sone pretty specific --

Q Well, I'mtal king about 124. |'mnot talking
about 130 now, |'mtalking about 124.

A | think M. Arbuthnot and M. --

Q And how nmuch -- what was the total class --

THE COURT: Let's do one at a tinme --

THE WTNESS: | think both of those w tnesses
testified to various accounts and various |evels of
conpetition that they experienced.

BY MR YALE:
Q VWhat was the total class one sales from Sunshi ne
Dairy in 2000, is that --
A | do not --
-- in the record?

A. | don't know.
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Q Did you hear it?
A. | don't know.

Q Did you hear it in the testinony? D d you see

A. If he said it, | heard it. | don't know |
don't renenber if he said it or not.

Q Okay. Wiat about 20037

A Don't' have it.

Q So we don't know how nmuch m | k noved from
Sunshi ne to producer/handlers. W got sone anecdot al
stories of sone sales, right, but we don't know the total
amount that noved fromone to the other, do we?

A No.

Q And we don't know how nmuch noved from
producer/ handl ers to Sunshine, do we?

A Unl ess that was testified to at -- by the two
Wi t nesses, no.

Q Now, is it DFA' s position that the secretary
shoul d guarantee that any handl er under this order should
not | ose a sale to any other handler?

A No, it's not, but it is DFA's position that the
di fference between the producer/handl er | oophol e and what
that dollar value is, is an unreasonabl e anmount per |arger
si ze handl ers, and shoul d be changed.

Q But is there -- have you seen anything in the
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record that identifies for Oder 124 --

A Uh- huh
Q -- a specific exanple that shows, this is the
price that we pay -- offered, and this is the price that

they offered, and we lost this sale, that reflects all of
the sales and the transfer and changes of PD class one in
O der 1247

A Are you discounting the testinony of the two
handl er representatives who tal ked about those things?

Q Well, I mean -- | think you would have to agree,
woul d you not, that they had anecdotes of a few sales, but
they didn't represent their whole sales, did it?

A No, did not, but it represented their view of
their business and the conpetitive factors that they faced.

Q You're -- you indicate that you're a -- you've
got your education in dairy econom cs?

A Yes.

Q So as | understand it, in dairy economcs, if
there's no growh and decline, that neans there's an
expl oi tation?

A Cone agai n.

Q If there's no growth or decline in
producer/handler mlk, then there's an exploitation of the
| oophole. Is that what -- how you translate that?

A Don't know if | would say it that way or not.
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First make sone attenpt to quantify what the difference
m ght be, and then |l ook to see if there's, you know,
grow ng opportunity to take advantage of that, and that's
what we seemto be able to indicate.

Q Al'l right. How would we have a grow ng
opportunity to take advantage to that?

A The grow ng opportunity would be neasured by the
busi ness entities who seemto be taking advantage of it now
who didn't seemto be before.

Q Okay. And Order 124, what business entities are
t aki ng advantage of it that weren't doing it in 20007

A That weren't -- I'mnot sure if there were any
that weren't doing it in 2000.

Q So there's no growmh in that exploitation of
Order 124, right?

A Agai n, you know, seens as though you shoul d've
asked these questions of M. Vanderpool and M. Arbuthnot,
because they were -- they had the nost one-on-one, if you
will, exposure, but they spoke in their testinony of
conpetitive situations that they faced, changes in them
new ones. | think M. Vanderpool talked about a particul ar
pi ece of school m |k business as an exanple. He detailed
pretty extensively, you know, the bid process, howit all
been the sane, and all of a sudden, there was a new pl ayer,

and that the size of the bid difference, the only thing
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that he and his staff could cone up with was that the
conpetitive bidder was not having to pay regul ated prices.
Again, | think --

Q But that was their assunption. They didn't
figure that out, they just assuned that, right?

A Well, | think you have to go -- again, go back to
the -- you know, people have the day-to-day, hands-on
busi ness, and you know, you have to assess the wei ght of
t heir know edge of market conditions and the know edge of,
you know, the intinmacies and intricacies of their business.
And | guess you can draw the concl usion that they just nade
it up as they went along, or they had a pretty good
know edge of their business, and that was their assessnent
of it.

Q But a producer/handler -- what is the cost of the
m | k of a producer/handl er?

A What is the cost of the mlk --

Q VWhat is the -- if I'ma producer/handl er, assune
that 1 am what's the -- what's ny cost of mlKk?

A | assume your cost of mlk is what it costs you
to produce it.

Q Al right. So when these people were doing their
know edge, did they have know edge of what the cost of
production was at these plants or these farns?

A. | do not know.
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Q Do they know whether these plants or stores were
wanting to do sonething to discount below their cost in
order to obtain a new market?

A Cone agai n.

Q You understand that there's tines -- there's a

cost of entrance into a market, right?

A Uh- huh

Q You understand what | nean by that?

A Yes.

Q That sonetinmes to get the market, you got to be

cheap or even it's cheaper than what you can afford just to
get into the market, right?

A | think that that was, again, one of the points
t hat brought out was that the cost that was portrayed by
the conpetitor was cheaper than theirs. They didn't -- and
as they analyzed it fromthe standpoint, and |I think M.
Her bi ne pointed this out in his analysis, that when you
start out with the openers as a regulated price, there's no
way you can explain, you know, the end result, that there's
-- that soneone wouldn't deliberately set out to | ose that
much noney.

Q On a particular sale, that's your position that a
-- nobody woul d ever reduce and sell mlk at |ess than cost
to get a new custoner?

A You' re tal king about one pound or all of your
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pounds?

Q " mtal ki ng about a custoner.

A Tal ki ng about one pound or all your pounds?

Q " mtal ki ng about a customer's pounds. | nean
not all -- the testinony was a producer/handl er, this was

all their mlk that went to this school ?

A No one woul d discount their entire volunme to gain
busi ness.

Q Okay. Al right. Do you have --

A But sonmeone may discount a small portion of their
vol une to get --

Q Al right. 1In this record, identify anybody
who's testified producer/handlers in Order 124 have

di scounted all of their mlk to all of their custoners.

A | don't know that anybody has done that.
Q Now, | want to take a different topic | want to
tal k about. You used the term"regulated." The

producer/ handl ers are unregul ated, right?

A Correct.

Q Isn't it true that under the Federal Order
program the producer/handlers are nore regul ated than
regul ar handl ers, because they're limted in the sales that
t hey can nmake, and who they can nake themto, and how nuch
m |k they can buy?

A | suppose you could take that view | think, you
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know, that the main thrust of that coment deals with the
pricing of mlk and how they account to or don't account to
the pool, but certainly you can say, yes, that if they have
sone limts on, you know, their own mlk production and on
what they can buy fromothers. So in that view, that would
be a -- an avenue of regulation that they choose to abide
by.

Q So the whol e issue here is the m ninmum prices,
right?

A That's a key issue if --

Q And it's your understanding the secretary has the
authority to assess mninmumprices to plants, is that your

-- under the AMAA? |s that --

A The orders regul ate handlers, is that what --
Q Yeah.

A -- you're asking?

Q Yes.

A Yes.

Q And you're not aware of any other authority she
has other than what's in the AMAA, right?
A |"mnot aware that there's not any nore. There

may be sone that |'mnot aware of.

Q Now, how do you define disorderly marketing?
A Di sorderly marketing is a condition that -- first
of all, it has to exist in a regul ated market pl ace,
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di sorderly -- for the definition to fit. The regulations
provide for a certain outcone. For exanple, in Federal
Orders, one of the outcones is that handl ers have price
equality, sone sort that producers share in returns of --
fromthe marketplace, woul d be another exanple. So in a
regul ated mar ket where there are predeterm ned outcone, and
di sorderly market woul d be some -- disorderly market
conditions would be sonmething that results in the -- those
out cones bei ng thwart ed.

Q Have you ever heard of the concept that it's to
deliver a good and whol esone product to a consum ng public
at sufficient quantity as a reasonable price? | haven't
gotten it exactly right, but have you heard that concept?

A |"ve heard that concept. | don't think that's a
sole mark, but that could be a concept.

Q Okay. Can you identify any producer in Oder 124
that has termnated its operation -- term nated being a
farmer, producer that's going out of business because there
wer e producer/handlers in the market?

A Well, if you draw the definition in that
direction, | would have a hard tinme comng up with an
answer to, is there one? There have been producers who
have gone out of business in Order 124. Certainly if you
were to ask them they woul d say, because ny, you know,

returns were negative, ny prices weren't, you know, good
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enough.
That may or may not be the sole reason, and to

t he extent that producer/handl ers have class one revenues
fromtheir business and aren't share in the market-w de
pool, you could work your way around to, if those revenues
were in the pool, the blent price would be higher, and the
producer may not have gone out of business.

Q Are you aware of any producer who has been unabl e
to survive on the basis of 4 or 5 or 6 cents a

hundr edwei ght di fference?

A |'ve had sone tell ne that.
Q Well, we always have the nickel junpers, right?
A Well, that could well be true. |'ve had sone

tell nme that.

Q What about, are you aware of any school that has
not received its full supply of mlk in Oder 124 in the
| ast three years?

A | am not.

Q And what about any stores? Are you aware of any
stores that have not had a full, sufficient supply of mlk
avail able for their stores in Oder 120 --

A | am-- | personally am not aware.

Q And has there been any cooperatives that has
termnated its operation in the last three or four years in

O der 1247
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A | don't know of any.

Q Li ke to take your -- just kind of go through
anot her question on one of your statenents you nade. At
page three of your testinony, you make this comment about
multiple retail accounts. | think I got that right, or is
that point three? That may be point three of your summary.
I"msorry. On page four. [Is it your position that
producer/ handl ers should not have nore than one account?

A No, it's not our position.

Q So what's the inpact of multiple retail accounts?

Wiy -- if they can handle nore than one, why is that the
pr obl enf

A The concern is, again, the conpetitive inpact in
the marketplace. That's the -- | think earlier we had a

di scourse about, you know, three mllion versus 2-9, what
-- 2-9-9-9-9 versus 3.001. The issue is conpetitive inpact
in the marketplace, and so there should be -- there would
be, | suspect, a nunber of ways to nmeasure the conpetitive
i npact in the market pl ace.

So one of the ways that that woul d be neasurable
is how many retail outlets could be served by a
distributing plant. And so on the surface, you know,
wi t hout any evidence, you would tend to think that soneone
who served a single, retail outlet would be nuch less of a

conpetitive factor. So if they had an -- a | oophole to
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exploit, but they only were able to exploit it at one
retail store in the Federal Order, that would probably not
be as big a conpetitive factor as if they were able to use
that in 2 stores or 20 stores or 100 stores.

So then, you know, it becones a matter of what is
a nmeasure, and so we've attenpted to provide sone
guantification of that to point out to the secretary that
at a certain size, this many retail stores can be served
based on this, you know, amount of evidence. And so that
shoul d be sone guideline for the three mllion pound
t hreshol d we propose.

Q So it's your understanding that the secretary
shoul d begin to allocate retail sales to different entities
and have sonme with sone rights and others w thout those
rights, based on the --

A If that's what you understood ny answer was, that
was an incorrect understanding.

Q Now, you tal k about nultiple retail. What about
mlk that is sold straight to consuners?

A That's not included in this measure.

Q Straight distribution right to the door of the
consuner, that's not considered --

A That's not considered in this neasure of nultiple
retail accounts. | did not have any data on direct

consuner, route delivery (phon.).
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Q I s that conpetitive
di sruptive of the conpetitive
A | don't have a, you
that directly in our analysis

we've attenpted to point out,

are you tal ki ng about door-to-

Q Door -t o- door sal es.
A -- delivery? |

Q How big do you have

di sruptive on door-to-door sales --

answer to that question --

don'

1107

-- if that -- is that
mar ket pl ace?

know -- | haven't considered
and the types of things that
we did not consider that --

door route --

t have an answer.
to be before you becone

so you don't have an

A | do not. | do not.
Q Now, in itemfive of your statement there. \Wile
we're still on that sane page, we mght as well go down a

coupl e of questions on sone of those lists.

You say --

are -- they are larger, |

assunme, PDs

of the subject of that verb (phon.) are larger in sone

cases than many of the regulated handlers in the Federal

Order system right?

A. Correct.

Q W' ve al ready agreed the producer/handl ers have

regul ati on.

It's a question of m ninmum pricing,

right?

A Correct. That's an issue, mninmum pricing.
Q Al right. Now, in Oder 124, how does that
stick up? What's the relationship?
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A Well, there are 18 7A plants in the marketpl ace,
and the --

Q What's the average size of the snmallest one third
of the -- of thenf?

A That's what | was | ooking to see. A
mllion/five, it |ooks |ike.

Q O the regul at ed?

A O the -- no, sorry. That's incorrect. 3.9
mllion.

Q kay. And what's the average size of
producer/ handlers -- the | argest producer/handl ers?

A 4.7 mllion.

Q And in your analysis are you saying that the 3.9

and 4.7 are not approximately the sane size operations --

A | would say that they're not far fromthe sane
size. | think that, you know, the point of item nunber
five is that it -- | can't conme up with a reason why two

pl ants of the sane size, one should be exenpt fromthe
pricing provisions, the order, and another one should be
subject to the pricing provisions of the order.

Q But those regulated 7A plants that are in that
tabl e have the sane right to go out and acquire their own
m | k supply and be producer/handl ers thensel ves, right?

A They coul d choose to be that exactly in the same

way that those producer/handl ers could choose to not be a
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producer --

Q So they have the exact, sanme opportunity that the
producer/ handl ers have, right?

A Yes.

Q And they made it a business decision that it's
not in their interest to do so?

A Yes.

Q The mar ket works.

A They made a business decision not to do so. |In
our opinion, producers -- or handlers of a certain size
shoul d be subject to the sane regul ati ons.

Q So --

A So that's our point here.

Q So why should the secretary cone in and meke t hat
deci sion for thenf

A Well, I think we have tried to outline a nunber
of reasons as to -- the purpose of our testinony was to
outline a nunber of reasons why.

Q kay. Is there any reason that a handler in --
any 7A handler in Order 124 cannot acquire its own supply
of mlk?

A Any reason -- |'mnot aware of any.

Q So if it was really a conpetitive di sadvant age,

t hey woul d have the opportunity to match those regul ated --

t hose producer/handl ers, right?
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A | think that perhaps that was sone of the
testinmony that was presented in Phoenix, is that several
handl ers said, if this exenption doesn't change, you know,
we may be forced to do the sanme thing, and that would, in
essence, elimnate the order, and we view orders to be a
good thing for producers.

Q But they've had that opportunity to do that for
years, right? 1| nean, there's nothing new about the
regulation. | mean, the exenption for producer/handl ers
has been around a long tine, right?

A The difference is, again, the grow ng interest
and the opportunities where we see that it's taking place
of a certain size.

Q Do you know what | nmean by the term-- and maybe
|"musing the incorrect term Bear with nme one second.
(Pause)

BY MR YALE

Q | was just told ny word wasn't a good word, so --

A Ckay.

|"mgoing to have to try this differently.

You indicated in your testinony about you' re an
econom st and -- AG economist. Isn't in a free market that
-- in an efficient market, that itenms wll nove to the nost
profitable thing at some point. | nean, if sonebody has an

advantage, others will nove to that advantage, right, or
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they will negate that advantage in sone way?
A Yes.
Q And an equilibriumw Il cone into the

mar ket pl ace, --

A Yes.

Q -- right?

A Yes.

Q Al right. Soisn't that really -- | nean

that's really the biggest problemyou have with your
argunent is, you don't see this nmassive novenent over the
years of producers going to producer/handlers or handlers
becom ng producer/handlers if it was such an advant age,
right?

A We've had inquiries in the | ast year from
producers aski ng questions about being a producer/handler,
and we see that as, at a certain size, not a good thing for
the majority of DFA nenbers or the majority of dairy
farmers. W' ve had peopl e knock on our door and ask that
guestion. W --

Q But after due diligence, they may make anot her
decision, right?

A They may or may not. One of the pieces of due
diligence is the outcone of this hearing. W've had
peopl e, you know, who are, as we speak, opposing this --

opposi ng not only the hearing, but other, you know, venues
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to deal with producer/handlers mainly on the avenue that
they would like to be one.

Q Is that they would |ike to be one, or they would
i ke to have the opportunity to be one?

A They have the opportunity to be one. Up to 2.99
mllion pounds a nonth of class one sales, they can be one.
99 plus percent of all producers in Federal Orders could be
one under our proposal. Doesn't limt themin any way.

Q What percentage in Pacific Northwest?

A If that -- you know, | think that's -- mght --
maybe in that table. | don't know that answer, but it may
be in the table --

Q What about New Mexi co as an exanpl e?

A Again, in -- | don't know about New Mexico
specifically, but in Federal Order 126, | think it may
poi nt out that producers by size may be in there.

Q What -- you know two, three --

A But, you know, that point, | mean, if there's a
producer in New Mexico who's five mllion pounds and they
really want to be a producer/handl er, they -- under our
proposal, they could reduce the size of their operation to
2.99 mllion pounds -- | nean just under three mllion and
be a producer/handler if that's what they chose to be. But
once they reach a threshold for a wi de nunber of reasons,

we think they should be regulated |ike other handlers.
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Q Are you aware of the growh of new farnms in that
sout hwest, in the New Mexico and the panhandl e of Texas?

A Yes, | am

Q Al right. And what is the approxi mate size
range of those new operations?

A Seens to be, you know, 1.5 to 2.5 mllion pounds
maybe as a start-up and, you know, good size. No debate.

Q At one point, how many cows? Wat's the typica
size start-up for cows? You don't know?

A You know better than I, so if you say, I'll agree
with you.

Q Are they bigger or smaller than the average New
Mexico farnms as it stands today?

A Probabl y bigger than the average New Mexico farm

Q And doesn't your table indicate there's about
1,500 cows in the average, New Mexico farm your testinony,
in your -- one of your exhibits?
(Pause)
BY MR YALE

Q You don't know?

A | don't know. | don't know there's any exhibit
about -- specifically about New Mexi co.

Q The point is -- well, we'll deal with that
subj ect .

A | think the point is, is that there does exi st
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the ability to be a producer/handler if that's what soneone
wants to be. W're not elimnating conpletely the
opportunity to be one.

Q But you have no testinony that in today's market
that in a commercial dairy, that it is profitable to build
a dairy at only three mllion pounds per nonth?

A | have knowl edge that there's been producers who
have becone producer/handlers at far |less than that vol une
in the | ast year.

Q I n what mar ket s?

A The Central Federal Order. Just so happens |
know one, but | know that there's one there.

Q And how big is that market?

How big is?
How big is that PD?

Oh, maybe 200 cows.

O >» O >

Where's it | ocated?

A About 50 mles east of Kansas City, can't think
of the town.

Q Goi ng back again to nunber five in terns of -- |
want to tal k about Order 124. \What percentage of the mlk
in class one cones from 7A plants that are |larger than the
PD plants in Oder 124, do you know?

A | don't.

Q Now, is it your position that econom es of scale
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is sonmething that creates disorderly marketing?

A Probably not on its own right.

Q So is it your position, though -- | nean, as
read your testinony, it gives nme the inpression that
farmers who want to be producer/handl ers or handl ers who
want to be producer/handl ers are going to be discouraged
from econom es of scale, that you want the secretary to
i ssue a decision that once you get to a certain point in
our econom es of scale, you' re not allowed to benefit by
that. You need to share that with the market. 1s that
your position?

A Once you reach a certain size, three mllion
pounds of class one sales or greater, you should becone a
regul ated handler. That's our position.

Q And has that ever occurred in the Federal Order

bef ore?

A That - -

Q Have you ever had a cap |ike that, that once you
reach a certain -- of that size, |I mean, other than the

dem ni nous (phon.), you know, 100,000 or 200, 000 exenpt
pl ant provisions, but?

A Well, if you read back in the history of
producer/ handl ers, you read quite a bit of detail that
tends to point out that there was not nore exacting

regul ati on applied because of the small size. There's a,
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you know, many pages of detail on that.

Q But there's also history out there that where PDs
had as nuch as 50 percent of the market, right?

A "' mnot aware of that.

Q O that a single PDin the EIl Paso market had 16
percent of the market?

A |"m-- that could be true.

Q Isn"t it true, though, M. Hollon, that at sone

poi nt the econom es of scale and the costs and the risks

associated with the PDw Il -- creates its own cap?
A | don't know if | can agree or disagree with
that. It seens to be in the case of M. Hettinga's (phon.)

operation that he seens to be pretty good at running that
operation, and | don't think he's reached his cap -- hasn't
appeared to reach it yet.

Q Has there been a growmh of that operation in the
PD s standing in the last two years? |'mjust asking.

A Now, | relate to M. Kruger's testinony that they
seemto have lost, you know, some business.

Q Wwant to draw your attention to Exhibit A in your
testinmony, if | can get ny hands on it. Table A [|I'm
sorry, Exhibit -- what is that nunber?

MR, UNI DENTI FI ED:  33.
THE W TNESS: 33.
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BY MR YALE

Q 33. Thank you

I n your cost per hundredwei ght, | just got sone

clarification that | wanted to point out on Table A-1, and
| think it would apply to the others of that --

A Ckay.

Q -- type. Are you looking at full fat, or are you
| ooki ng at the average class one butter fat in that market?

A | think these are the class one prices that --
and blent prices that announce, so | assune they're at 3-5.
| think that's correct.

Q Want to turn you over to Table B

A Tabl e B?

Q Yes.

A Okay. Okay.

Q And you have at your left-nobst columm 30 mllion
pounds.

A Yes.

Q And | think -- if | understood your testinony,
and I"'mnot -- | nmean, if I"mincorrect, |let ne know, but

you indicate that that represents the |largest bottlers in
t he country?

A That woul d be pretty representative of sone of
the largest fluid mlk processing plants.

Q Now, what do you nean by representative?

R & S TYPING SERVI CE - (903) 725-3343
5485 S. Live OGak, G lner, Texas 75644




© o0 N o o b~ w N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo 0o »dM W N - O

1118

A Well, go back, for exanple, to Table -- and |
woul d say that, you know, that was just a random nunber. |
coul d' ve picked 40; | could ve picked 20. So | nean, ny --
the 30 mllion wasn't designed to be anything nore than a
nunber out of the air to show the nunber of |oads per day.
But it just so happens that | could go back to Table, |
think it's, G be the very last page. And Table Gis the
recap of 7A plants, data all federal orders, My of 2003.
You can see that the largest one third grouping of plants
in Federal Order 1 is 31,549,168 plants to -- so there is a
bl ock of plants, and | think those particular plants are in
New York City, who are 30 m|lion pounds per day, plus.

Q And being an average, that indicates you don't
know what the range -- | nean, the size could be quite, for
maybe a mllion pounds to 50 or 60 mllion, right?

A Well, yeah, | guess if you had 1 and 61, you
could average 30, but I think if it was in the |argest one
third grouping, that's going to narrow the distribution
around that average sone. So it's probably, you know, nuch
closer to 30, and then otherwise, it would ve fallen into
the mddle or the smaller. But nonetheless, there are sone
plants in that market -- we service sone plants in that
mar ket who are 30 million pounds class one.

Q Want to nove over to Table Cand G 1. Wll, I

see one with one quarter 131 (phon.). | think that the
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concept really applies to the remaining ones on --

A It does.

Q -- the others. So I"'mnot trying to pick on that
order. This is assumng that the surplus mlk is sold at
the m ni mum manufacturing prices in that order --

A That's right, the lower class three or class
four.

Q Did you do any research to see what
producer/ handlers sell their excess mlk for?

A The information there | did discuss with sone
folks in Order 131, and in Oder 124 we buy mlk
occasionally from producer/ handlers in the marketpl ace.
Can't say that we bought from every, single one, but we've
bought from many, and actually our -- | can only speak to
our, you know, purchasing arrangenents, but that's what we
pay, the |ower class three or four.

Q You don't discount it --

A Only to the extent of the pronotion assessnent,
because the -- that's a screw law, and we're -- you guys
listen to that --

Q (I ndi scerni bl e)

A That's a screwy |l aw, and we have to account to
the pronotion funds for the nonies we buy -- mlIk we buy
from producer/handl ers that we discount. That's what we

do, we discount it by the --
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Q You don't discount it by a $1 or $1.50 or $2?

A We do not, and I'm not saying that others may or
may not do that. The -- primarily the uses that we
purchase it for, we pay that anmount. There are al so sone
cases where producer/handlers sell their surplus into
California, and so | did take a | ook at that as a
possibility, and | ook at 40 plus nonths and the Federal
Order values were the | ower options were 25 of those 43
nonths. And again, this would be the | ower -- |owest

val ue, so you woul d assune, you know, any rational business

would try to sell for higher -- a higher value than this if
t hey coul d.
Q Wi ch comes back -- | think right. A rationa

busi ness wants to sell at the highest price, right?

A That's correct.

Q So if a producer/handler is out there, and they
-- and there's a handler that are 7A plants, and they pay
the mninmumprice, | think the assunption is, the
producer/ handl er's going to know approxi mately what that
price is, right, with that m ni rum handl er (phon.). So
he's going to know what that cost is. Wy would a
producer/ handl er sell for anything significantly |ess than
t hat ?

A | suppose to gain market share. There appeared

to be anple evidence that there were lots of sales in the
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mar ket at | ess than, you know, what the regul ated handl er
could --

Q On a long term basis?

A There appeared to be evidence again that |ong-
termbasis --

Q s that rational ?

A If you had -- you have to know the full range of
costs, and it appears that when you don't have to account
to the pool for the mnimmclass prices, you can do that.
That | think is our chief concern. Seens |like pretty
rational if | don't have to put that cost into ny equation,
and | can discount ny product and sell nore. That's a
pretty rational decision.

Q But al so you wouldn't have to sell them as cheap
as you're suggesting either, right?

A It appears again, from you know, evidence that's
been entered and people that we've tal ked to that many
producer/ handl ers' price lists bounces up and down with the
Federal Order, but at a value that approximtes this
difference. That's also probably a pretty good busi ness
strategy because the price noves up and down each nonth.

Q Now, | want to -- back here on this Exhibit C
If, in fact, their actual costs were |less than class, that
woul d change that blend equation, right?

A You nean, if their surplus return was sonethi ng
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| ess than cl ass --

Q Yes.

A -- three or class four?

Yes, it woul d.

Q And nothing in your tables reflect that, right?

A It does not in ny statement or in my testinony.
| did indicate that also this -- these tables do not
i ncl ude any prem um val ues that regul ated handl er may pay
for bal ancing, and that would be sone offset to the val ues
t hat you're tal king about.

Q Then I want to nove on to your table to get sone
clarifying questions (phon.) that we had. You nentioned
t he nunber of 101 producer/handlers. |Is that the sum of
all the nunbers here; is that adding in the -- you estinmate
of what the situation is in these --

A No, that's the sumof all those on the page. And
then -- in cases of, for exanple, in Order 5 where they did
not give ne a nunber, but you can go to their published,
you know, data, and they -- once a year, there's a list of
names. And so | was able to get those nunbers, and the
same with Order 33 for whatever their reason --

Q Right. But does that 101 reflect --

A No.
Q So it's nore than that?
A

It's nore than 101, and | indicated what that
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nunber was. | think it's 17 nore.

Q Okay. And so the rest of these nunbers are the
same way; is that correct?

A Wth regard to restricted and non-restricted?

Q Yeah, they don't factor into your conputation?

A That is correct, and in no other case, in terns
of the nunmber of producers/handlers, | added 17 nore. In
no other case did | nake any other additions or
subtractions.

Q Do you know i f Braums (phon.) was pool ed on O der
32 in May, or was there a producer/handler --

A | think M. DuPey (phon.) testified in Phoenix
that Brauns had not been a pooled handler for well -- well,
| think for a nunber of years.

Q Okay. Way we were tal king about surplus (phon.),
| want to nove on to sonething else.

| s Alaska part of the marketing area of Order
1247
A | don't think so.
Q Your proposal would regulate sales froma PDto

Al aska?

A Yes.

Q It went to a bottler?

A Woul d.

Q Even though that bottler's not sharing its
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proceeds with any other, and it has not mninmum prices?

A | think our -- you know, the |anguage in our
proposal says if you have Class 1 sales in an area, it
counts towards your three mllion. Certainly if a
producer/ handl er paid regulated prices on their sales that

ultimately ended up in Al aska, those values would get into

t he pool .

Q In other words --

A So | think -- | think there was testinony froma
regul ated handler. | think M. Vanderpool, part of his

testinmony said that he used to have sales in Al aska that
were pooled and | ost that business, | think, to a
producer/di stributor over a price concern.

Q | want to nove to another topic. You talked
about your experience in marketing mlk, and bottlers would
call up and say, hey, | just got a call fromny custoner,
and they're getting an offer to buy, sell mlk or whatever
at sonme other price, and | need help. 1Isn't it true, M.
Hollon, that that's just kind of the game that's being
pl ayed by buyers all the tine now --

A Absolutely. This is -- soit's part of, you
know, our job to try to interrogate those clains and see if
they' re reasonable to the best extent that we can.

Q And, you know, the other part of it is that with

t he producer/handl er, you can't purchase nore than 150, 000
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pounds froma, you know, from other sources, right?

A That's correct.

Q So there's a -- the order has inposed a limt on
how much m |k they can sell as a producer/handler, right,

because they can only sell --

A They can sell all the mlk they can --
Q -- produce?
A They can sell all the mlk that they can produce,

Q Al'l they can produce, but you can't turn that
production over --

(Tape changed)

BY MR YALE
Q -- the point that comes up that doesn't, the fact
that a -- the fact that they are a limted in their size.

Shoul dn't that factor into that decision of how viable that
they're going to be able to supply all the mlk at those
prices?

A | think our -- you know, like |I said, our answer
to that would be, up to three mllion pounds and have quite
a bit of latitude. Over three mllion pounds, they should
have the sane | atitude or regul ator exposure that every
ot her handl er has.

Q Q Now, at page seven you tal k about a

tenporary loss leader. |It's true, is it not, M. Hollon,
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that there are grocery chains and other retails that wll

consistently sell m |k below cost as a permanent |o0ss

| eader ?

A Yes.

Q And would you -- you woul d agree, would you not,
t hat those prices should -- would not be one to reflect

what mlk is actually being sold by processor to those
stores, because you don't know how nmuch of a hit that

store's willing to take on their mlk, right?

A For the nost part, 1'll agree with you, not 100
percent, but for the nost part, | agree with your
assessnent .

Q Now, you have --

A | would add, M. Yale, that in nost cases that
retail strategy is well-known in the marketplace, and so in
t he Col unbus market, if there's five different retailers,
nost of the retail ers know, you know, have a good idea of
the marketing strategy of their conpetitors. And so if it
changes, then that's where this question would cone in.

| f sonebody had been a, for exanple, another
retail strategist, same price every day, you know, | think
HEB Grocers in Texas, for exanple, that's part of their
marketing strategy. Gallon of mlk is going to cost $3 or
$2, 362 days a year. So if all of a sudden, gallons of

mlk in HEB started costing a $1, then Kroger woul d say,
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wel |, sonet hing has changed here. So then they woul d begin
this process of interrogation.
Q You nentioned on page seven that you had a

contract with Institutional Resources, Incorporated, right?

A Yes.

Q Did they prepare a report?

A They did.

Q Is that report an exhibit in this hearing?

A Concl usions fromthat report are. W contracting

with themto do sone research for us, and they provided us

sone sal es and, --

Q s that --

A -- sales information --

Q s that --

A -- on their store database.

Q | s anybody fromthat -- that prepared that report

going to be available for exam nation?

A They will not.

Q And will that report itself be nade avail able as
an exhibit?

A Only to the extent of what's in Exhibit -- oh,
no, only -- what's in our -- what's in our testinony. W
reported on the smallest universe, the smallest 25 percent
of their store base and the remaining 75 percent of their

store base, what -- how many gallons of mlk those stores
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sol d per week.

Q As | understand it, that this -- this study
rejected all of the Wal-Mart?

A Rej ect ed?

Q Well, | mean, it doesn't include -- | shouldn't
say "rejected.” It doesn't include the Wal-Mart sal es?

A It does not.

Q Does not include Sam s C ub?

A It does not.

Q Cosco?

A Does not -- oh, well, I don't know specifically

about Cosco. Can't tell you.

Q And it doesn't include Starbucks?

A | don't think so.

Q Do you know i f you ever heard what the percentage
of retail mlk is sold through Wal - Mart and ot her
superstores nation-w de today?

A Not the substantial percent.

Q You had -- have you heard -- you don't know any

A No. One less glass of mlKk.

Q Par don?

A The kitchen just dropped a glass, so it's one
| ess glass of mlKk.

Q Oh. Now, this study was done nation-w de?
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A. Yes, it reflected their store base nati on-w de.

So it doesn't reflect the store base in Oder

1247

A It does not.

Q Are you aware of -- you're
bottom 25 -- smallest 25 percent. Fi

tal king about this

rst of all, that

doesn't include door-to-door sales, right?

A. No, it does not.

Q Al right. And of this smallest 25 percent, do

you know how many stores are in Order 124 that fit that

st andar d?
A. No.

Q Do you know - -

A We asked themto do a nation-wi de cut of their

data, and that's what -- that was the data that we asked

for and we got.
Q So if it were to show that

smal | est percentage was nuch hi gher,

the ratio for that

t hen your three

mllion would have to be different in Order 124, right?

A Uh- huh. That would be true. W portrayed it as

a national average. W didn't attenpt to portray it as

just Order 131 or just Order 124.
Q And this hearing for 120 --

this -- for 124 is --

this isn't a national hearing, right?

A It is not, but it does give the secretary an
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indication of the ability of a various sized retailer --
|'msorry, various sizes of processor to service various
sizes of retailers.

Q On a national average, but not in Oder 1247

A On a national average, but would be typical --
again, a national average would be typical of various
segnents of the country.

Q And is an average size typical of producers
nati onw de? 1|s the nationw de average typical of the size
of producers in the Pacific Northwest?

A You nean is the average size --

Q O a producer nationw de average or size of
producer, is that typical of the producer in the Pacific
Nor t hwest ?

A | would -- haven't |ooked, but | would guess that
the Pacific Northwest producers are perhaps a little |arger
than the nation average, but | don't have a, you know, it
woul dn't be too hard to go determ ne --

Q It's a different market, right? The secretaries
determne that the Pacific Northwest is a different market

than the rest of the country, right?

A Well, that's a different marketing order, and --

Q Different marketing order, different marketing
area --

A There are different characteristics, but
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nonet hel ess, of a pool of retailers, this is an inpact in a
-- areason to determne the three mllion pound threshold.
One of the reasons we offer is the ability to inpact retai
mar ket s by processors of a certain size.

Q So to summarize it, do you propose to the
secretary to change and inpose a limt in Oder 124 based
upon a national average, that you do not know whether or
not it actually represent what's available in Oder 124,
right?

A Correct.

Q And | take it by your know edge of not know ng
what's here, you cannot indicate how many -- | think down
here you nmade a comment, if | can find the term You have
the statement right in the mddle of the paragraph there on
page 80 -- you have a statenent that says, "The stores that
make up this subset could easily be a netropolitan, retai
grocery chain with a reasonabl e market share.”

A Yep. Yes.

Q What's a reasonabl e market share?

A That statenent was predicated on, you know,
know edge of markets. For exanple, where | live in Kansas
City, the Cosentino's Price Choppers chain has about -- has
nine to ten stores. |If you go -- they advertise in the
papers. They're well-known on nedia outlets. If you, you
know, if people shop -- so they're not regional. They're
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not, you know, national. They're not in ten different
states, but in the Kansas Cty market, they have a market
share that may be, you know, five to ten percent.

Q So we establish a three mllion cap in Oder 124
because there's eight or nine stores of a chain in Kansas
Cty?

A No, you woul d establish a cap of three mllion
because that size can service a retail chain of that size
t hat coul d have an inpact in the marketplace. And that
retail chain could go to -- and force other processors to
request a reduction in price or seek a producer/handl er
suppl y.

Q How many netropolitan retail grocery chains of
t hat reasonabl e market share exists in the Pacific
Nort hwest - -

A | do not know.

THE COURT: M. Yale, just for scheduling
pur poses, do you have a sense of how much | onger your cross
is going to be?

MR. YALE: Well, I'mnot done. | nean, | -- and

it's going to be alittle while |longer, not nearly as nuch

as --
THE COURT: |I'mthinking that's -- it's --
MR. YALE: | nean, this would be good -- it's
fine. 1'mat a break.
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THE COURT: Ckay. Let's -- it's six mnutes
after 12: 00 by ny watch. Wy don't we just reconvene at
1:15; would that work out okay?

MR, UNI DENTI FI ED.  Yes.

THE COURT: We'll be back at 1:15. Of the
record.

(OFf the record and reconvened.)

THE COURT: On the record.

M. Yale, you can get back in your position
behind the rostrum over there, and we can go on.

MR. YALE: Very good. Thank you, Your Honor.
BY MR YALE:

Q M. Hollon, I -- we were kind of talking about
this metropolitan retail grocery chains. | want to take
you -- you know, you indicated that the size of three
mllion could absorb or handle, | guess, you know, this
reasonably sized nmetropolitan retail chain. | think that's
your testinony, right?

A Yes.

Q Now, would that be -- if all their mlk went to
there, they woul dn't have any other markets; they'd be
relying strictly on that market?

A Yes, in -- for the purposes of the anal ogy, yes,
the entirety of 2.5 trailer |oads per day would go to a

particul ar custoner that could effect that.
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Q And then if that grocery chain added anot her
store, then they would -- or two, then they woul d be put
over the Ilimt, and they would have to be fully regul at ed,
or they'd lose that custoner; is that right?

A Unl ess they expanded, or if, in case of our
proposal and went through, and they reached the three
mllion pound threshold.

Q That's nmy point. |If they neet your three mllion
pound threshold as part of the issue, --

A Yep.

Q -- and this -- they have a single store, they
have all their eggs in one basket, which isn't a very good
anal ogy for dairy, but we'll try it, --

A A good point.

Q Oh, there -- curds in the whey. | don't know.
But if they have all of theirs with one custoner, and that
customer grows, then they |ose the PD position, right?

A Under the constraint -- the scenario you're
setting up, yes. They would have to nmake a decision then
to either become fully regul ated and conpete that way, or
give up the custoner, or diversify their sales based sone
ot her way.

Q Now, this report you received, did it talk about
any trends and the size of retail markets for mlk?

A No.
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Q Do you have know edge of --

A We did not ask themfor that. W strictly asked
them for, you know, sales by store size.

Q Do you have any sense of whether the discounters,
big box stores, club stores are getting a larger or smaller
share of the bottled retail market?

A That actually noves from market to market to
market. The general trend is that the box stores have a
bi gger percentage of the market, but that's not true in
every, single market. There's a report called the "Shel by
Report," for exanple, that displays retail market share.

There's a publication called Supernmarket News that provides

sone data about a variety of commodities in -- it's not
true that in every case the only person that's growing is a
box store.

Q Now, under your scenario, the box stores would
not be available to a three mllion pound? The |arge
di scounters would not be available to this three mllion
pound producer/handler? They wouldn't --

A |"mnot follow ng that |ine of thinking.

Q Well, | mean, are box stores -- are their sales
in excess of the three mllion pounds per nonth?

A | don't have any -- they were not in the data set
fromlIR. So |l can't tell you, you know, exactly what

their sales levels are, but | would say that a
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producer/ handl er could certainly have a slice of the retai
shel f space in a box store.

Q Assumi ng that they only purchase for one store or
two stores, and break it up, right? | nean, are you --
you're not famliar with box store sales or Coscos or Sam s
Club or anything in terns of dealing for dairy -- bottled
dairy sales. Do you have any know edge --

A | don't do that line of business directly, but I
mean, it is -- you know, nobst stores have one or two, or
occasionally three different mlk |abels in their shelves.
The stores I'mfamliar with in Kansas City just as a
consuner generally have two or three retail labels in their
store.

Q The -- you also testify in page eight that you
rely on Carl Herbine' s exhibits.

A Yes.

Q To the extent that his testinony is rejected by
the secretary, would yours also be rejected on that issue?

A Guess we'd have to ask the secretary that.

Q Looki ng at page eight, you nmake this statenent.
"One rationale given for not regul ating producers/handl ers
is that they have costs that absorb any potential gain for
not paying regulated prices.” |Is that really what the
rationale is that's being expressed?

A. As | have | ooked in other decisions, that |ine of
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t hi nki ng has been expressed, not the sole -- you know,

t here woul d' ve been nore than one reason for denying ot her
proposal s and ot her hearings to regul ate producer/handl ers.
That's been one of the reasons.

Q But isn't it really saying that the "advantage"
bet ween the class one and the uniformprice isn't as great
as you woul d say or others, because there are sone ot her
costs that would influence that nunber and make it narrower
nunber? It's not a policy justification for the exenption,
it's just that the statenment that they have this advantage
isn't accurate; isn't that really what's being said?

A | don't think I would characterize it that way.

Q And al so you tal ked repeatedly through the --
your testinony about the idea that the producer/handl ers
need this exenption to conpete, and is it your
under standi ng that the exenption is created for the
purposes allowing themto conpete, that that's its
fundanmental policy rationale?

A Need to rephrase your question.

Q s it the departnent's policy -- is the policy
that drives the producer/handl er exenption because the
departnent desires the producer/handl ers be able to
conpet e?

A |"mnot sure | can answer that question directly.

In some of the historical data that you read, you cone
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across, you know, a variety of reasons for why the
exenption is in place. You know, one of them |ike,
clearly in the early days was that of sheer volune, that
there were quite a | arge nunber of producer/handl ers that
were small, did not appear to have an inpact on the
mar ket pl ace. The cost of regulating themwould be greater
t han cost of gain.

There was actually a cap put on. You asked ne
that earlier, and |1'd forgotten about that, but there was a
cap put on producer/handlers by size. | think it was in
the Kansas City market of 500 pounds per day, | think.
Perhaps it was 500 pounds per nonth, but --

Q Vell, when was that?

A In the '50s, but there was a historical precedent
for cap, and there was tal k about -- in subsequent hearing
records, sone in this market, sonme in the Texas market
where there was tal ks about -- there was a di scussion about
advant ages that producer/handlers had in the retail -- in
the conpetitive marketplace that were absorbed by ot her
costs so that shouldn't be a reason to change the
exenpti on.

Q But the argunent that if producer/handlers were
smal | when the orders were created, also applied that coops
were small when the orders were created, right? Ws there

any coop in 1940 or 1950 that had producers in 47/48
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states?

A No. There were coops --

Q Were there --

A -- in 47 or 48.

Q Huh?

A There were coops --

Q Oh, there were coops, right.

A -- in 47 or 48 states.

Q They were nuch smaller than they are today,
right?

A Yes.

Q And what about plants? Wre there plants that
were | ocated in, |ike, Dean Foods or sonething and covering
virtually every federal order one way or another in a | ot
of the state orders?

A There were sone entities then that had pretty
wi de reaches, and none of them are around any nore, but --

Q Ri ght .

A -- there was Haw horne Mel ody had a pretty w de
reach, you know, nultiple region. Sealtest had a w de,

mul ti-reach region, Carnation --

Q But not the percentage of the market that you see
t oday?
A | woul d say, probably no.

Q And the size of producers thenselves are much
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bi gger today than they were?

A Correct. | agree.

Q Now, the bottom of page nine, you say this seens
-- you're tal king about the idea the cost curve |lens
(phon.) of volunme grows, and then you say, "This seens to
describe the retail markets scenario in Order 31 and is the
concern in Order 124 as well."” And | just want to draw
your attention, you use the word "concern."” Does that nean
you do not have any evi dence that describes that scenario
actually occurring in Order 124 at this point?

A Again, the two witnesses that testified in
Phoeni x tal ked about their perception and neeting that
conpetition in the marketplace, and that over their
careers, their day-to-day business routines, they felt like
that they were neeting nore and nore of it.

Q In preparing your testinony, did you do any
anal ysis of the risk a producer/handl er, a business risk?
You know what | mean by business risk, when, you know, a

risk of loss of noney in terns of not being able to be

profitable in that ternms, | nean?

A | did not.

Q Did you do any risk of producers?

A | did not.

Q Okay. Now, you also stated that -- you tal ked
about that the -- you know, this idea of term nate the
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orders and that the advantage of being a producer/handl er
would termnate. |Is it your testinony that the only
advant age of being a producer/handler is the existence of
the class one blend differential?

A You nean the dollar advantage --

Q Ri ght. Wsatever the -- whatever you perceive the
advant age to be.

A Is that -- that is a key difference. 1'm not
sure if it's the only difference, but that is certainly a
key difference.

Q | nean, isn't it possible that the term nation of
the orders would create producer/handl ers?

A It may.

Q Did you do any analysis or any econom c study to
| ook at that aspect?

A | did not.

Q Because isn't it true, M. Hollon, that the
regul ati on of producer/handlers limts their growh and
[imts producers/handlers, and we experience that in the
hi story of the federal orders?

A | suppose if you were to neasure |ike they were
"X" then and there's "X' now, and there's less, so that
nmust be the conclusion. But there are still a viable base
-- it appears to be of producer/handlers, there are still

producer/ handl ers seemto be grow ng.
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The | arger ones seemto be the one that's
grow ng, they're -- in markets where | hear and have
di scussions, you know, with our marketing personnel that --
on this particular issue, no one ever nentions the, you
know, 100, 000 pound, the nost typical size, as being a
conpetitive concern. It's, you know, in Order 1, you know,
in Oder 33 and Order 32, in Southwest Order and Order 131
and Order 124, the nention is made of the larger than
aver age size producer/handlers and the conpetitive issues
that they bring. And those was where the business share
seens to be grow ng

Q And the only exanple you have is 131 where that
growi ng has actually occurred?

A In terns of testinony in the record, yes. 1In
terms of discussions with other either DFA persons or, you
know, persons with job responsibilities concerned --
conparable to m ne, have discussions in Order 1 where there
is a problemsimlar to what we've described with
producer/ handlers. Sanme in Order 33, a simlar concern.
Same in Order 32, a simlar concern, and the same in O der
126, a Texas order.

Q So at this point, that situation does not exist,
right? It's --

A What situation does not exist?

Q The situation that they are being discussed do
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not exist? The growh do not exist, they' re being
di scussed? You're having discussions --

A No, you're -- no, perhaps | didn't say it
clearly, or you m sunderstood. The -- there are problens
wi th existing producer/handlers and their interaction in
t he day-to-day marketplace. There is a parallel concern
that there are larger producers who are |l ooking to see if
this exenption is going to remain in place, and if it does,
then they are considering doing the same thing.

Q Al'l right. And have you identified who those
producers are?

A We've had discussions. | told you earlier this
nor ni ng, we've had di scussions with sone of those
producers. They have, you know, cone into the office and
said, what about if I do this, what woul d happen?

Q But are you aware of any ground bei ng broken on a
new pl ant ?

A No, but that doesn't necessarily nean that
sonebody wouldn't like to break sone.

Q Now -- so we don't know -- the market conditions
that exist today, there is not this producer/handl er
growi ng, is this being discussed?

A No, there are existing producer/handl ers,
business is inpacting sales in markets today, and at the

sane tinme, there are people who are |ooking at that as a
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busi ness nodel and saying, gee, | wonder if | want to go
and do that business nodel ?

Q But they -- the ones that are inpacting today
were inpacting at the sane level three, five, and ten years
ago?

A No, that's not the case. They weren't at the
sane |level three, five, and ten years ago.

Q kay. You're saying in Order 124, there -- that
there's nore activity today by producer/handl ers than there
were three years ago.

A That was the -- yes, that was the inpression that
| get fromtalking to |ike marketing personnel as well as
the testinony of -- in Phoenix, people who were and are in
the market on a day-to-day basis.

Q And yet the market adm nistrator's nunbers
reflect otherw se?

A There coul d be, you know, changes in sales, there
could be price -- proposals made that inpact bottomlines
that will never show up in the market adm nistrator's
nunbers.

Q So as | understand it, you're saying the
secretary shoul d change the producer/handl ers, not because
of what m ght happen, but what is actually happening in the
124 right now?

A. There -- both cases and as well as we've tried to
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present a nunber of reasons for why this change shoul d be
made and, the threshold that we've presented shoul d be
chosen.

Q But we don't know -- you know, if somebody -- if
a new |large PD was to create, which you don't have any
know edge of one being created at this point in your
di scussions, but you're not aware of any, right?

A That's correct.

Q Al'l right. So you can't even testify what the
mar ket conditions will be at that tinme, can you? The
mar ket conditions when that |large PD were to exi st that
doesn't exist today -- we don't know what those market
conditions are, do we?

A Oh, the best we can do is to |l ook at sone of the
situati ons we have now and the disruption that we see from
those, and say that it would only be that or worse.

Q Now, you tal k again about, you know, the size of
units and the profitability of the smaller farnms. Isn't it
true that the larger farns are not receiving a full MLC

paynent when that's avail abl e?

A What are you tal king about here?
Q -- the MLC, the --
A You prefaced your question, and then you --

Q Al right. Let nme back up. Renenber when they

had you tal k about -- later on about the fact that the
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smal | er producers and | arger producers and the price
advantage that a smaller producer has -- or, a |larger
producer has in ternms of efficiency --

A You on page 15 --

Q Yeah. Right.

A -- referring to the ERS study?

Q Ri ght, but --

A Ckay.

Q --isn't it true that the CCC distributes to
smal | er producers a higher rate of MLC paynent than t

| arger ones to nmake up that difference, right?

A Well, everyone is capped out at 2.9 or 2.4/2

Q 2.4

A 2.4 mllion pounds. So to the extent that a
producer is smaller than 2.4 mllion pounds, it wll g
paynent on the entireties of his -- well, his producti
to 2.4 mllion, and a large producer is going to get n
nore than. So a large producer is going to get as nman
total dollars as a small producer, but on a per
hundr edwei ght basi s nmeasured across the operation, and
true, these are per hundredwei ght nunmbers. You know,
woul d not be the sanme rate. | agree with that. But |
think the federal m |k market orders don't have nuch s
over M LC policy.

Q In other words, we're tal king about federa
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policy, though, right?

A You are correct.
Q Now, you al so nentioned using this idea that the
pronotion order only -- fluid pronotion order only applies

to plants at three mllion or |arger.

A Yes.

Q The -- but the PDs pay the fluid pronotion,
right? Those above the three million, the ones that you're
wanting to inpose this limtation on, do pay the full fluid
pronotion, right?

A They pay the 15 cents assessnent. | don't think
-- depending on their size, | don't know that they pay the
process or assessnent.

Q Do -- if they're over three mllion, do they pay

t he process --

A Yes, | assune they do.
Q But that's the point. | nean, if they're |ess
than three mllion, then they would -- they wouldn't have

to pay, and they wouldn't be regul ated by your proposal.
My point is, is that if any of -- the PDs that
are larger than three mllion pounds today are paying the
full assessnment, right?
A You know, | assunme, yes. I|I'mnot in the day-to-
day business of collecting and transmitting. | am

know edgeabl e about the 15 cents that's assessed on
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producers and that we do collect that when we -- when we
buy a load of mlk froma producer/handl er, regardl ess of
their size, you know, we are required to pay the 15 cents
per hundr edwei ght.

To the extent that they make a paynment to the
processor fee, | don't deal with that fee, other than to
know that the law said that there's a threshold of three
mllion pounds. So | would assune a producer/handl er of
three mllion pounds or greater would pay that fee, and one
| ess smal |l er woul d not.

Q Have you done any anal ysis on small businesses --
on the inpact on small plants on this proposal -- snal
busi ness anal yses? Have you done any --

A | have not.

Q Have you done any civil rights analysis on the
i npact of this decision?

A | have not.

Q Have you done any -- nmade any determ nation --
or, let nme back up on that size issue. As you understand,
a small plant is defined as anyone with | ess than 500
enpl oyees; are you aware of that?

A | think that's the definition

Q Al right. And have you nade any proposals to
t he Departnent of Labor to change that, or Departnent of

Commerce to change that definition?
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A No, have not.
MR. YALE: That's what | got.
THE COURT: kay. Thank you. Who's going to go
next? M. Ricciardi.
BY MR RI CCl ARDI :
Q M. Hollon, good afternoon. |'mAl Ricciardi on
behal f of Sarah Farns.
A Good afternoon, M. Ricciardi.
Q Does Dean Foods currently have a full mlk supply
arrangenments with Dairy Farners of Anerica?
A That's a proprietary, you know, question for us.
Q So you decline to answer it?
A Yes, sir. W sell mlk to Dean Foods. W sell a
ot of mlk to Dean Foods and in a |ot of |ocations, but
the -- you know, that particular aspect of that

relationship is proprietary.

Q M ght | assunme from your answer that you do have
such a full supply of mlk -- supply arrangenent w th Dean
Foods?

A You can nake all the assunptions you want.

Q You' ve been with DFA, you said, since about 1977
is that your testinony?

A ' 79.

Q '79. Dean Foods -- excuse ne, | apol ogize. DFA

is aresult of mergers of a nunber of |arge cooperatives,
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including Dairynen, Inc., Md-American Dairy, Southern
Regi on of Associated M|k Producers, and others, correct?

A Your list wasn't quite right, but your first
assertion was that DFA is a nmerger of four regional
cooperati ves.

Q And t hose cooperative have, in the past, actually
since 1940 been accused of a variety of anti-trust
viol ati ons, correct?

A There have been litigations for anti-trust
violations, that is correct.

Q And there have been a nunber of reported
decisions with regard to findings of anti-conpetitive
behavi or on behal f of those cooperatives or consent decrees
entered into by those cooperatives.

A DFA operates under a consent decree today. |It's
a matter of record.

Q And | can go through -- I've got about five
different reported cases, but you' d acknow edge that there
are a nunber of cases in the past, in 1940 and currently,
in which DFA has had sone issues with regard to anti -
conpetitive behavior?

A That is true.

Q Does anti-conpetitive behavior have an effect on
whet her a market is orderly or disorderly?

A | suppose it's kind of |ike beauty. It's in the
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eye of the behol der.

Q And one of the things that may happen if there's
anti-conpetitive conduct is, the pricing that a custoner
may pay nmay be hi gher, correct?

A Yes.

Q And the pricing ultimately that the consumer may
pay may be higher, correct?

A Yes.

Q And with regard to the nost recent proposed
merger -- by the way, did you testify before the judiciary
commttee on the proposed nerger back in the sunmer of this
year ?

A | did not.

MR. UNI DENTI FI ED:  Your Honor, I'd like to
i nterpose an objection to the line of questioning at this
point. This is not an anti-trust tribunal for the Federal
Trade Conmi ssion. You know, the history of alleged anti -
trust violations and testinony before Congress about the
anti-trust issues has nothing to do with this proceeding,
and | think questions about it are beyond the scope and
irrelevant, and | object to it.

MR RICCIARDI: A direct --

MR. UNI DENTI FI ED:  Your Honor, may | raise an
addi tional objection before M. Ricciardi responds, that

there's no foundation that M. Hollon has any background in
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anti-trust anal ysis.

MR. RICCI ARDI : Doesn't need any background --

THE COURT: He's already admitted that there were
certain decisions in our public record, so any -- and the
qguestion was whether he had testified, but I'lIl let you
answer specifically the objection --

MR RICCIARDI : Issue is this, Your Honor. A
couple of different issues. First, on the question of
whet her or not, in fact, anti-conpetitive behavior results
in disorderly marketing, that's one of the direct issues in
this case. The second is that we have the mgjor nono-lists
in the dairy industry, including Dean Foods and DFA,
attenpting at this point for reasons of their own to cone
into this setting and try to change policy while not
acknow edging that the real problemin this industry may
have to do with their own actions and their own creation of
di sorderly marketing. And | think all of those issues go,
not only to the question of substance, but also to
credibility, and | see --

THE COURT: You know - -

MR RICCOARD : And I think I"'mallowed to go
into those.

THE COURT: I'Il let M. Berde respond, then Il
rul e.

MR. BERDE: Your Honor, the proponents of
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proposal nunber three in this hearing is United Dairynen of
Arizona, which has never been involved in the anti-trust
[itigation of which Counsel has described here. That issue
is narromMy tailored to address the question of whether
producer/ handl ers and their exenption create a disorderly
mar keting condition in the area in which they operate. And
that, in turn, is -- in turn, it relates to the question of
whet her the act requires the regul ati on of producer/handl er
as a handl er, because the act requires that the crisis be
uni form as anong handl ers and anong producers. That's the
sole issue that this hearing is intended to address. Now

THE COURT: Thank you.

MR. BERDE: -- the attenpt --
THE COURT: | think --
MR. BERDE: -- to bury this record in anti-trust

[itigation going back to the '40s and '50s and '60s is
certainly beyond the pail (phon.).

THE COURT: kay. That was a little -- | nean, |
consider M. Ricciardi was doing his background. There's
been sone testinony on direct about what constitutes
di sorderly marketing. | will et M. R cciardi probe this
area for a few questions in ternms of, presumably if it's
focus on the issue of what constitutes disorderly marketing

M . Beshore, go ahead.
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MR. BESHORE: Well, on that point, I'mglad it's

focused on that point because | want to make this point.

Di sorderly marketing is statutory |anguage in the

Agricul tural Marketing Agreenent Act, no other acts. There
isS no court precedent, adm nistrative precedent, or any

ot her precedent which links that statutory |anguage and its
meaning to the Sherman Act, the Cayton Act, the

Hart scot/ Rodi no (phon.) Act, the Federal Trade Comm ssion
Act, or any other act of the United States anti-trust | aws,
which is what he wants to get into.

THE COURT: Ckay. | don't know what he's going
to get into because he hasn't had a chance to get into it,
but 1'mgoing to ask you just to focus on how his testinony
relates to the issues that we have at hand today. And --
but that |ast question you asked, which is whether he
testified, as a legitimate question, I'mdirecting you to
answer it, if you remenber what the question was.

THE WTNESS: He asked ne, did | testify in a
judicial proceeding this sumrer, and | did not.

BY MR RI CCl ARDI :

Q Did you attend the hearings?

A A judicial proceeding this sumer?
THE COURT: | think he said -- | don't think he
said judicial hearings. | think he said before the House

Judiciary Conmttee --
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MR RICCIARDI : That's what | said.
THE WTNESS: Oh, I'm-- no, | did not, nor did
testify.
BY MR RI CCl ARDI :
Q Can you tell me, in 2002 the anmount of sales in

dairy products that DFA had?

A In 2002, can tell you that we marketed m |k
approximately (indiscernible) if that answers -- narketed
47.8 billion pounds of mlk on behalf of its nenber/owners,

for other cooperatives, and non-nmenber farns. Does that --
Q Wul d that equate to about 1.585 billion in sales
in 20027
A You mean, DFA's dollar sal es?
Q Yes, sir.
A No, it would not. Qur dollar sales is published

in our annual report. For that period would be between

seven and eight billion.
Q Seven and eight billion?
A Yes, sir.

Q Okay. And woul d you agree with ne based upon the
rel ati onshi p between DFA and Dean Foods, that Dean Foods
had sales in the amount of about $8.1 or $8.2 billion?

A l"msorry, I'mnot famliar with Dean's, you
know, financials or sales data. Again, they're a public

conpany so it's a public record.
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Q Does DFA or any of its nenbers have any
agreenments to sell mlk to any of the warehouse stores in
the United States?

A When you say, or its nmenbers, what, individual
pr oducer s?

Q That woul d wor k.

A Okay. The answer to that question is no, to that
part, and DFA does sell directly products to sone warehouse
stores, and not fluid mlk, but we do sell sone products.

Q So your testinony is that neither DFA nor any of
its menbers, as far as you're aware, has any contract with
any war ehouse stores which would include Cosco and Sam s
Club, et cetera, to sell fluid mlk, correct?

A That woul d be correct. | -- let nme ask you a
clarifying question. You know, when you say "nenber," that
means a specific thing to me. That neans a dairy farm |Is
t hat what that neans to you?

Q No.

A Ckay.

Q Does Dean Foods, to your know edge, have any
agreenents --

A But Dean Foods is not menber of DFA.

Q Under st and.
A Ckay.
Q

But, in fact, DFA has agreenents with Dean Foods
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to supply mlk, correct?

A Yes.

Q Okay. Do you know whet her or not Dean Foods has
any agreenments with any warehouse stores in this country?

A Only to the extent that it's been reported in
busi ness press or a speech by Dean managenent or a
financi al press.

Q Wl cox Dairies in the northwest, is that a nmenber

A No, they're not a nenber of DFA

Q Do they have any m |k supply arrangenents with

A Yes, we supply mlk to WIlcox Dairies.

Q Do you know whet her or not WIcox Dairies has any
agreenents in the northwest with Cosco or any kind of
war ehouse stores?

A I"mnot intimate with their business. | do know

that they do business with Cosco, but that's the extent of

ny know edge. | don't know their day-to-day transactions
Q You - -
A -- or what type of business they do.

kay. Are you famliar in the last four to five
years with the growth of mlk sales nationally in warehouse

stores?
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A You nean, percentage of market share held by --
not --

Q Percent age of market share.

A Not to an exact nunber, other than to say it's
gr own.

Q It's growi ng, correct?

A Yes.

Q Can you tell nme whether it's the fastest grow ng
area of the fluid mlk market?

A | cannot.

Q Can you tell me whether or not the fluid mlk
sales in the last four to five years have -- has grown,
stayed the sanme, or decreased?

A Fluid mlk sales in the last four or five, |
woul d say woul d have a say smal| percentage increase, you
know, year to year. That again there's quite a bit of, you
know, data on that, so we could go | ook it up.

Q Did you ook it up?

A You know, | do that off and on. In fact, | --
| ast week | spoke about sal es of various products, and so
for this year conpared to | ast year, year-to-date, it's
fractionally, maybe plus or mnus a tenth of a percent up
or domn. Earlier in the year it was greater. In the
m ddl e of the year, it's been |esser.

Q Are you aware that in the 131 area that a new
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dairy, a 10,000 cow mlking facility has just been
constructed?

A " m not aware.

Q Are you aware that Shanrock Farns has, in fact,

constructed that dairy facility?

A " m not .

Q That's not sonething you | ooked at?

A No, it's not.

Q You weren't concerned about that?

A You asked ne, was | aware of it. | was not
aware. | didn't know about it.

Q | think overall I"'msure | can find it in your

testimony, you would agree that your position as a
participant at this hearing is that we need to have change
in the regulation of producer/handlers, correct?

A Yes.

Q And that would include the 131 area, correct?

A Yes, that -- this hearing is for two Federal
Orders, Order 131 and 124. So those would be the only two
that this hearing would speak to.

Q O course, that's just the beginning, isn't it?
| nmean, ultimately if this prevails, then you nentioned, |
think, in testinobny on cross-exam nation of M. Yale that
you feel that there are other problens in other areas,

correct, with producer/handl ers?
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A Yes.

Q And that that will be the next thing?

A That' s possi bl e.

Q kay. And that's probable, isn't it?

A That -- you know, we have discussed that sone,

and you know, we haven't reached that conclusion yet.

Q Who's "we?"

A DFA.

Q Ckay.

A | nt r a- DFA.

Q By the way, since | obviously struck a nerve

recently, your involvenent in 131, and | nean DFA's, --

A Yes.

Q -- is what? You' re not a proponent, M. Berde
said. Wat are you?

A Actually, 1 would characterize us as a proponent
of the proposals.

Q We have, and |I'm quoting, "an extensive marketing
arrangenments with the dairy farmer nmenbers of United
Dai rymen of Arizona for the purchase of supplenental mlk
supplies and to provi de seasonal bal ancing services to
DFA." \hat does that nean?

A It means that during some nonths of the year, we
buy mlk fromDairy -- or United Dairynen of Arizona and

sell it to other DFA custoners in other parts of the
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country. And in other tines of the year, we have mlk that
is excess of our ability to balance in the southwest, and
we make arrangenents with United Dairynen of Arizona to
process that mlk for us in their plants.

Q Excess of your ability, neaning DFA s to bal ance
in the southwest. Wat does that nean?

A Means that certain tinmes of the year, we have
nore m |k production in the southwest than we have either
sal es or bal ancing capacity for, and that -- but not on a
year-round basis. And so it's a cost efficient decision
for us to contract with United Dairynmen of Arizona when
t hey have capacity in their plant to process that mlk for
us.

Q So if you have excess mlk, you sell to them and
they process it?

A That's correct.

Q What does that cost you?

A What ever the negotiated current rate is at the

Q Okay. So that's an additional cost -- bal ancing
cost to DFA and DFA's nenbers, correct?

A Yes, that is correct.

Q Now, if, in fact, DFA wasn't a cooperative, but
DFA was a producer/handler, you wouldn't have the option to

go to UDA to balance the mlk. You d have to balance it
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yoursel f, correct?

A | don't think that's correct.

Q Ckay. Well, | guess you could go to DFA,
assuming they were willing to take it, but under the
current regulations, could you do that and still be a
pr oducer/ handl er ?

A Are you asking nme, can a producer/handl er sell
its surplus to DFA?

Q | guess that's one question.

A The answer is yes, we buy mlk -- 1've testified
earlier that we buy mlk from producer/handl ers.

Q Those bal ancing costs to the producer/handl er are
actual costs, correct?

A Yes.

Q And that would have to be factored in as an
econom st to what it costs the producer/handler to actually
stay in business, correct?

A Correct.

Q Is it your testinony, because |'munsure, that
there's currently a problemw th producer/handl ers, or that
there will be a problemw th producer/handl ers?

A Both. We went through this |ine of questioning
with M. Yale extensively. [It's in the records, so |I'm not
sure that we need to go through it again, though

Q Well, I'"'mnot going to go -- |I'Il go through what
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questions | have, and I'mjust sort of trying to get your
testinmony straight in ny own m nd.

A Ckay.

Q So if | could ask you the next question

There are two producer/handlers in Order 131,

correct?

A Dependi ng on the nonth that you | ook at, there
are two, and in sone nonths, there have been three.

Q And Order No. 131 has the | east anount in nunbers
that we can share anyway, based upon your data, of any
ot her order area in the country, correct?
Sorry, you need to say that again.
Sure. Let nme be hopefully better at this.
kay.

O >» O >

There are two producer/handlers in Order 131
which is the | east anmpbunt of producer/handl ers in any other
order area, correct?
A | think Federal Order 5 may al so only have two.
Q Ckay. So they're tied?
A Okay. And in sonme nonths, Order 131 woul d have
t hr ee.
Q kay. This -- and you described it variously,
| oophol e, conpetitive advantage, et cetera, et cetera, et
cetera, that exists if, in fact, it was a significant

advant age, then you woul d expect that there would be a
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| arger nunber of producer/handlers than there are currently
correct?

A It is a significant advantage, and there are
producer/ handl ers and, there was a question again by M.
Yale that there -- there is interest in other |arge
producers about possibly becom ng producer/handlers, and in
fact, they, fromny point of view, are |looking at this
proceeding to see what the end result may be, and may,

i ndeed, go that route.

Q O course, we're not here to be soothsayers or
here to deal with the current market in the market as it
exi sted since 1999, correct?

A Well, | think you asked ne ny interpretation of
the facts, and | was sinply answering your question.

Q No, | don't think I did, but I'lIl see if | can be
better at nmy questions.

A Ckay.

Q Do you know -- well, let nme ask it this way
because | know you don't. You didn't interview M.

Hanni gah (phon.), correct?

A No, | did not.

Q You did not interview Ellen Hanni gah, correct?

A | did not.

Q Do you know who she is?

A | do not.
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Q Do you know if she has any interest in Sarah

A Not of ny direct know edge.

Q You don't know what the costs are for Sarah Farns
to market its mlk, correct?

A That's correct.

Q You don't know at this point directly who the
current custoners are for Sarah Farnms, correct?

A | know sonme of themto the extent that they were
testified to in this hearing in Phoeni x.

Q Are you tal king about the testinony that cane
from Shanr ock?

A And ot hers, yes, sir.

Q kay. You haven't interviewed any of the

custoners?

A Actually, 1've had discussions with M. Hitchell
Kr oger .
Q Have you interviewed any of the custoners of

Sarah Farns?

A | have not.

Q Thank you. Do you know what costs Sarah Farns
has to assenble its product fromthe dairy to the
production facility?

A O a general nature --

Q You don't know what their costs are, right?
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A No, not specifically, no, | do not.

Q And you specifically don't know what
transportation costs, if any, they have fromthe dairy to
t he production facility, correct?

A Again, of a general nature, I'mfamliar with
statistics that are published on that, plus we pay those
costs in our cooperative. So | have sone general know edge
of those.

Q General stuff you don't know what the actua
costs are for Sarah Farns, correct?

A | do not.

Q kay. And | believe in |ooking at your testinony
that it's your position that a producer/handl er essentially
can increase its market share at wll, correct?

A They appear to have |atitude, and based on the
exenption granted themin the pricing provisions, that
provides quite a bit of range to increase market share.

Q Let ne get back to my question

Is it your testinony, sir, that a
producer/ handl er can increase its market share "at will?"

A Yes.

Q And that would include the ability to increase
its market share over and above the three mllion pounds
per month limt, correct?

A Way don't you be nore specific with that
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guestion?

Q Agai n, go ahead and answer mi ne.

A | said, you'll need to be nore specific with that
guesti on.

Q Can you answer my question?

A No, | cannot -- under the way that you asked it,
| didn't quite understand what you were asking..

Q kay. Wiat it neans is that a producer/handl er
can increase its market share at will over and above the
three mllion pounds per nonth proposed limtation or
ceiling that you're tal king about, correct?

A l"'msorry, M. Ricciardi, |'mnot --

Q Does a producer/handl er have the ability to
increase its market share beyond three mllion pounds a
month at will?

A Yes, there are abilities there based on the cost
differential that would provide the ability to increase its
mar ket share, whether it be at a smaller volune or at a
| arger vol une.

Q Whi ch woul d i nclude three million pounds or nore
each nonth, correct?

A Yes. Yes.

Q And so if there's a conpetitive advantage that
exi sts, a producer/handler can increase at will, including

beyond three mllion pounds a nonth, then that would
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exponentially, one, the nunber of
handl ers, and the volunme that a producer/ handl er
g out, correct?

There would -- we expect at this exenption, if
sals are denied, that there will be nore
handl ers in markets.

And from 1999 through 2003, tell ne the nunber of
handl ers that have cone into the market in 131.

' mnot aware of any.

Tell me the nunmber of producer/handlers that have
the market in 124.

' mnot aware of any.

Tell me the nunmber of producer/handlers that have

the market nationally in any of the other market

There are sone.
How many?
| don't know the nunber, but M. Yale asked me

guestion, and | pointed to at |east one that |

know. However, | think the testinony in Phoenix pointed

out exten
t hat the
W t nesses
a distinc

factors,

sively that there have been sal es change hands,
intimate know edges of the market of both those
and the witnesses from 124 pointed repeatedly to

t price advantage that they faced in conpetitive

and that effected their business, and we're
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concer ned about that.

Q You know, | asked you a question, you answered
it. | don't need a speech fromyou, and the record doesn't
need any nore of this stuff init. |If I have a question

"1l ask it, and answer --

A Uh- huh
Q -- it, please. | would appreciate it.
A Well, if you paint the answer to where -- paint

t he question to where --
THE COURT: Well, M. Hollon --

THE WTNESS: -- there's only one possible answer

THE COURT: -- look, it'll -- 1 think your time
on the stand will go faster if you answer direct questions
when you can, just wll --

MR UNI DENTI FI ED:  Your Honor?

THE COURT: \What?

MR. UNIDENTIFIED:. | object to M. Ricciardi
| ecturing M. Hollon --

THE COURT: Well, okay.

MR. UNI DENTIFIED: -- as well.

THE COURT: Yeah, fine, you shouldn't I|ecture,
but the point is that sonetines it's easier to answer
direct. Let nme ask you, or is it a true question or is it

true, yes or no. If you can answer it, it's sonetines --
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you might find -- mght be easier to answer it that way, if
you can. And if you can't, you're entitled to say why you
can't.

THE WTNESS: Your Honor, | respect that, but
soneti mes when you're asked, you know, did you quit beating
your wife, --

THE COURT: Yeah. Ckay.

THE WTNESS: -- there's not a good answer to
that, and yet --

THE COURT: Ckay.

THE WTNESS: -- whatever answer you give shows
up in the record.

THE COURT: Go ahead, M. Ricciardi.

MR RICCOARD : 1'Il leave it alone, Your Honor,
and there were two or three that | had, but that's fine.

BY MR RI CCl ARDI :

Q Exhi bit 33, Table D, you've got a list of three
producer/ handlers in 131, and you have an estimate of plant
size. Actually, you' ve got producer/handl ers and exenpt.

A Yes.

Q The source is "DFA conpetitive estimtes.” Wat
does that nean?

A Yes, sir. That nmeans that we surveyed our coop
brethren in the marketpl ace, custoners that we serve in

ot her markets that have markets there, dairy farnmers that
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we have relationships with in those markets, and
interrogated themas to what they thought these vol unes
were, and then reached these concl usions.

You did it?

Yes.

kay. And you tal ked to UDA?

Yes.

O >» O > O

And you tal ked to who el se?

A Again, talked to Dairy Farners, for which we have
rel ationships with. W talked to custoners that we service
in other markets, and we talk to enployees that we nmay have

who had perhaps worked in that market at one tine or

anot her .
Q Who?
A That's the extent of the description.

Q What do you nean, it's the extent? To the extent
that you renmenber, or the extent that you're willing to
gi ve?

A The extent that I'mwlling to give. | see no
bearing to say we tal ked to Tom Jones and Dick and Fred
and.

Q You know, it's amazing that we're having
testimony where | ask specific questions about the source
of that testinony, and you're unwilling to provide it. But

|, you know, | go on.

R & S TYPING SERVI CE - (903) 725-3343
5485 S. Live OGak, G lner, Texas 75644




© o0 N o o b~ w N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo 0o »dM W N - O

1172

Take a |l ook at Table F in Exhibit 33, if you

woul d, for a nonent.

A. Yes, sSir.

Q Actually, | apologize. | want to go to G which
is --

A G Ckay.

Q -- G-- 1 guess it wuld be G1.

A Ckay.

Q And | don't quite understand this, so explain
this to ne.

A Ckay.

Q In the third -- actually the fourth colum where
it says "Average nonthly class one volune for all 7A plants
in the market."

Do you see that? The --

A The nedi an sized, or the -- fourth colum, yeah.
kay.

Q Do you have the colum that I'm | ooking at?

A Yes, sir.

Q Okay. Take a | ook at Federal Order 131. You've
got about 29,595,104 in that colum, correct?

A Yes.

Q Is that total; does that nean all of the class
one volune plants in the market?

A Yes, that's all of the 7A that -- that's plants

R & S TYPING SERVI CE - (903) 725-3343
5485 S. Live OGak, G lner, Texas 75644




© o0 N o o b~ w N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo 0o »dM W N - O

1173

defined at the regulation of 131-7(A). There's a
definition there. It described a certain plant, and then
the market adm nistrator would conpile statistics on the
aver age size volunme of those 7A plants.

Q And there are how many in the 131 market?

A Thr ee.

Q So on an average nonth, you're saying that the
average vol une would be around 30 million total?

A Yes, sir. O the three plants, each would have
an average of 30 mllion pounds of class one sales.

Q Did you | ook at Exhibit No. 6 that was prepared
for this hearing in preparing these averages?

A | did not. | asked the market adm nistrator
directly for these nunbers.

Q Did you |l ook at any historical, United States
Department of Agriculture -- Agricultural data regarding
producer/ handl er sales of mlk in the United States?

A Yes, | have | ooked at sone.

Q Did you |l ook at the data from 1980 to 1998 to
| ook at the volune in the United States by
pr oducer/ handl er ?

A |'ve seen sonme of those reports.

Q And isn't it true that for that period of tine
t he amount of m |k produced by producer/handl ers actually

decl i ned?
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A You know, |'ve seen the reports. | don't
remenber what the nunbers are.

Q That it went from1.47 billion pounds to 1.16.

A That could be true. Again, |I've not seen the --
| don't remenber exactly what the nunbers are.

Q And that the percentage of m |k produced by
producer/ handl ers during that period of tinme. 1.1 -- went
from1l.14 percent to 0.73 percent of production?

A If that's what the report shows, |I'Il accept
t hat .

Q And that actually the volunme in 2003 of
producer/ handler mlk stayed at about 1.16 pounds?

A If that's what the report shows, |I'Il accept
t hat .

Q And this is the rapidly grow ng producer/handl er
area?

A Uh- huh.  Yes.

Q kay. Would you also agree with me that the
producer/ handl er doesn't purchase any m | k?

A You nean -- sorry, you have to be nore specific
in your question.

Q The producer/handl er does not purchase any m |k
fromhis production facility to his processing facility,
correct? There's no actual purchase. They don't buy mlk

fromthensel ves, do they?
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A Well, it's an integrated business, so however
t hey choose to account for it, | would suspect that nost --
set themup as stand al one business units, and have a
transfer price assigned in order to evaluate the
profitability of their businesses.

Q Isn"t your assunption that every tine there's an
increase in conpetition, that that will be reflected in
di sorderly marketing?

A No, that's not my assunption.

Q You' d agree with ne that there can be an increase
in conpetition in a particular market w thout there being
di sorderly marketing, correct?

A Yes.

Q For exanple, a regul ated handler nay | ose a
custoner to another regul ated handl er, correct?

A Yes.

Q And one of the reasons may be because the first
regul ated handl er has sonme problens with regard to service
issues with a custoner.

A There could be a wi de range of issues that
busi ness changes hands.

Q Wthout there being any type of a conpetitive
advant age or di sadvantage, correct?

A You nean wi thout there being sone difference in

the price of mlk that would stinulate that?
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Q That woul d be one thing.

A Then in that case, yes, that could -- there could
be instances where business changes hands and that not be
t he problem

Q It's also normal in the mlk marketing area that

there's going to be new conpetition that's going to ari se,

correct?
A Yes.
Q It's also normal in the mlk marketing area that

there's going to be account sw tching, which we just tal ked
about, --

A Going to be --

Q -- account sw tching?

A Yes.

Q And in those situations, either new conpetition
or account switching, that doesn't equate directly to
evi dence of disorderly marketing or payouts, correct?

A Doesn' t al ways.

Q Now, there are inefficient, regul ated producers
or handl ers, correct?

A There may be.

Q And in your past experience, you've seen both
inefficient producers and inefficient handlers?

A Yes, that's correct.

Q And those people who are inefficient shouldn't be
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given any benefit for their inefficiency, correct?

A That is correct.

Q The market recogni zes and you al so recogni ze t hat
if soneone is doing sonething better or nore efficiently,
that they should be able to prosper by that, correct?

A | think you're going to need to be nore specific
in your question. | can't qualify my answer. You need to
have to be nore specific in your question.

Q You fly the airlines?

A | do.

Q Every fly Sout hwest ?

A | do.

Q Sout hwest has been the so-called | ow cost
carrier, and it's had certain efficiencies, such as flying
the sane jets throughout the United States, correct?

A Yes.

Q And by doing that, they're able through their
efficiencies to go ahead and actually fly a regulated mle
for | ess cost than sonebody el se can?

A In that scenario where they |ower their capital
costs by having the sanme plane on all their fleets and al
their routes, they capture an efficiency, and they should
be able to capture that. | would not disagree.

Q And if sonebody who is a producer/handl er has

| owered their cost in terns of production by being nore
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efficient at their plant, they should be rewarded al so,
correct?

A If in the exanple you gave that they are nore
efficient in their plant, and there's sone gains to
capture, | woul d agree.

Q As | understand in reading your testinony, you
rely upon M. Herbine's data and testinony, correct?

A Yes, sir.

Q And | al so understand that you also rely upon M.

Kryon's (phon.) testinony and data, correct?

A Yes, sir.
Q | think M. Yale asked you a couple of questions,
and let nme follow up on those. |[If a nenber of DFA who has

a nmenbershi p agreenment has a problemw th a | oad or | oads
of mlk, and those |loads of mlk are not accepted, or they
have to be basically flushed, does that nmenber have any
kind of guarantee as to whether he's going to get paid for
t hose | oads of m|k?

A I|"mnot famliar with all the intimacies of those
arrangements, but as a general rule -- and sonetines it
depends on the problem For exanple, there's a storm the
power goes out, and his vault (phon.) tank doesn't cool.
There are provisions that provide paynent for that.

On the other hand, if there's a quality probl em

of sonme sort that may be dealt with his treatnent of sone
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cow nedi ci nes, and then depending on how that gets -- how
that reports -- if he self-reports that, there may be sone
provisions that will provide some benefit for that.

In other cases, if that doesn't take place, if a
custoner rejects a load of mlk for sone particular quality
reason that can be tied back to an individual producer, he
may have to bear those costs.

Q But in every situation, not just exceptions or
sone of the things that you' ve described, --

A Uh- huh

Q -- a producer/handler has to bear the risk for
every load, correct?

A Yes.

Q So if, in fact, there's a problem whether the
power goes out or whether there's a problemwth
contam nation of a |oad, that producer/handl er has the
econom c loss to deal with on his own, correct?

A Correct.

Q You have no know edge as to whether Sarah Farns
has better trucks than other people in the 131 area,
correct?

A | do not.

Q You don't have any information as to whether or
not they provide better service to their custoners and

ot her people in the 131 area, correct?
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A Only to the extent that M. Kruger's conmments
about those business relationships. M first-hand
know edge, | do not.

Q You don't know whether they had better fillers,
for exanple, than any other person in the 131 area,
correct?

A Correct.

Q You don't know whether or not they have better
custoner relationships in the other people, regul ated
handl er or otherw se --

A | do not. | do not.

Q You don't have any information with regards they
have smarter or better packagi ng designs, correct?

A Correct.

Q And you don't know whet her or not Sarah Farmin
1999 has | ost sales or customers to a regul ated handl er,
correct?

A Only to the extent that was testified to in
Phoeni x.

Q D d anybody provide you with any information that
since 1999 there has been any type of |ack of supply of
mlk in the 131 area?

A No one provided ne with any information as such.

Q And you have -- there's none of that information

therefore, in your testinony, correct?
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A Correct.

Q | think your testinony in questions by M. Yale
was, and | going to get it as close as | can, it was not
good for a majority of the dairy farners to have a
producer/ handl er that produces nore than three mllion
pounds of mlk per nonth, correct?

A Not sure if you got that close enough to agree
wi th, so.

Q Well, do you agree with that?

A As you stated it, | don't think I would agree
with that.
Q Is it good for a mgjority of the dairy farners

for Dean Foods to control 20 or 30 percent of the dairy

sales in this country?

A | do not have an opinion as to that.

Q How about if it was 50 percent?

A Still no opinion.

Q Ten percent?

A Still no opinion.

Q Is it good for a mgjority of the dairy farnmers in

the United States for DFA to control as |large a percentage

of the dairy sales as it control s?

A | f individual producers want to join DFA, that's
a good t hing.
Q s it good for a mgjority of the dairy farnmers in
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age,

Q Producers join DFA for a variety of reasons, --
A Yes.

Q -- correct?

A Yes.

Q DFA wants to nmake nobney, correct?

A Yes.

Q And DFA wants --

A -- its menbers, it's owned by nenbership (phon.).
Q It wants to nmake noney for its nmenbers, correct?
A Yes, sir.

Q And you're not against -- God forbid, you' re not

agai nst peopl e making noney in this country, are you?

A Absol utely not. No, sir.

Q And you certainly don't want to nmake -- want to

have sone over-regulation. That m ght take away sonebody's

ability to make noney, do you?
A Qur intent in that regard is that handlers
conpete on the sanme | evel of regulation to the extent

t hey have the same pricing structure. You know, that'

t hat

S our

goal. If some are nore efficient than others, you know,

that's good. |If sone have better trucks or better
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packagi ng, those are good things.

Qur concern in this proceeding is that they
conpete on the sanme price termand have the sanme m ni num
price. Al those entities that you' ve identified as
potential sources of inprovenents, those are good for the
i ndustry. Qur industry -- no one has an advantage for very
| ong because they, you know, if sonebody has a better
package, sonebody's going to copy that, that'll be good.

Q Take a l ook, if you would, again at Exhibit 33,

G 1 for ne.
A Ckay.
Q Sanme -- in the sanme colum, the average nonthly

cl ass one volume for the 7A plants in the market.

A. Yes, sSir.

Q Wul d you agree with me that the | argest average
volune for 7A plants in any Federal Order market is in 131,
correct?

A. Yes, sSir.

Q And it's your testinony that there's then sone
conpetitive advantage for Sarah Farnms, which is in the 131
area, correct?

A |"msorry, would you say that again?

Q Sure. Your testinony has been that Sarah Farns
has had sonme kind of conpetitive advantage as a

producer/ handler in the 131 area, correct?
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A Yes, that's correct.

Q And your testinony has been that they sort of
exploited that conpetitive advantage since 19997

A Yes, that's correct.

Q Then woul dn't you agree with ne that in | ooking
at the average, nonthly class one volune for the 7A plants
in the market, that given your testinony that you woul d
actually |l ook to see volunes that would be | ess than the
ot her Federal Order areas as opposed to nore than the
average Federal Order areas?

A No, | wouldn't.

Q Okay. Do you know whet her or not Shanrock sells
any surplus mlk into California?

A | do not.

Q Did you ever interview anybody from Shanrock for
your work in this area?

A | have not.

Q Do you have a copy of the Institutiona
Resources, |ncorporated data that you rely upon?

A | have a copy in ny office of the request that we
made from them and the data that they provided back to us,

fromwhich | drew the conclusions that | wote about in ny

t esti nony.
Q I s that conpetitive?
A I s that conpetitive?
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Q Yes, the -- is the information in that report, in
your opinion, sonmehow contain some kind of conpetitive
information that you're not willing to share with us?

A |"ve shared the information that they gave. They
said there was this many stores, there was -- this was the
universe. This is how they determ ne the store sales.

They provided ne national data to -- there was no nore
nunbers than | have. There were 12,000 stores roughly of
one size, 3,000 of another. The average delivery of this
-- of the group that was the smallest was this nuch. The
average deliveries of the entire universe was that nuch
You subtract the two, and you get the difference.

Q That wasn't what | asked you. |Is there --

A Oh, well, -- but | don't think | need nore data
to give you

Q Well, you have -- there's the report to give us,
and |I'm asking you why it wasn't provided. Is it

conpetitive informtion?

A |'d have to -- in a sense, no. | don't renenber
the agreement. | think there were some confidentiality-
type arrangenents that defined nmy -- our relationship with

themas to, you know, can | give you a docunent that | get
-- cane fromthem It may say that, but if | were to give
it to you, other than the fact that you have it in your

hand, there would no other nunbers on it than the ones that
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|'ve given you

Q | don't have it.

A | under st and.

THE COURT: Do you want to see the report, M.
Ricciardi? 1|s that what you' re getting at?

MR RICCARD : It would be nice, but that's
fine, Judge. 1'Il go on.
BY MR RI CCl ARDI :

Q Did you set the limtations for the report
regardi ng the exclusion of superstores, club stores, --

A | did not.

Q Do you know why they were excl uded?

A That was their universe of stores. They do not
get data fromthat universe of stores, is my understanding.

Q Did you request that they actually go into the
131 or 124 markets rather than the national markets to get
this data?

A | considered that, you know, that possibility,
but chose not to do it.

Q Since the hearing had to do with 124 and 131, is
there a reason you decided to get national as opposed to
specific data?

A There was. The cost of getting sub-regional data
was pretty good sized. | chose not to do that.

Q You didn't want to spend the noney?
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A The cost was pretty excessive, so to (phon.)
getting the national data we felt was representative.

Q Is there a reason why in getting that data you
limted the fastest growi ng segnent of the m |k market, the
war ehouse stores?

A They did not have that data to give ne.

Q Does DFA or any of its nenbers have agreenments to
provide fluid mlk to Wal-Mart in any of the other order
areas other than 131 or 1247

A Again, at the risk of being repetitive, when you
say "nmenbers,"” | assune that neans dairy farmers. |Is that
what you nean?

Q What do you nmean?

A When -- you asked ne does DFA or any of its
menbers, --

Q | did.

A -- and when | hear the word "nenbers," | consider

that to be individual dairy farnmers, and in that case, the
answer would be no. Individual dairy farners who are DFA
menbers market all of their mlk through the cooperative.

Q Does DFA have any agreenents with Wal-Mart in any
order areas to provide fluid mlKk?

A Sonme of our joint ventures have sal es
relationships with Wal-Mart, and | think some of them do

sell. 1 don't know intimately, but | think sonme of them do
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sell WVl -Mart.

Q Do any of your joint ventures between DFA and
whoever sell fluid mlk to Cosco, in any order area in the
United States?

A | think the answer is yes. |[|'mnot, again,
intimately famliar, but | think the answer is yes.

Q So if that's the case that there is an agreenent
or agreenents with Cosco, then DFA woul d have information
as to the cost structure between itself or this joint
venture and Cosco, correct?

A On the surface, that sounds |ike that woul d be
reasonabl e, but that's not the marketing agreenent. And in
every case of the joint ventures that we have, and | think
we have about a dozen of them the other entity is the
managi ng partner, and we are not the managing partner in
any of those entities. So the specific relationships of
how mlk is sold to grocery stores XYZ is not, you know,
not -- we're not privy to that. W don't set that, we
don't determ ne that.

Q kay. So hel p nme understand this.

A Ckay.

Q There's at | east a dozen agreenents that you're
aware of with joint ventures in which DFA is a nenber --

A That is correct.

Q -- between the joint venture and Cosco to sel
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fluid mlk throughout this country, correct?

A | don't think you said that right.
Q | will -- are there --
A We have about a dozen joint ventures where a DFA

is a partner and Prairie Farns is a partner.

Q Ckay.

A And that joint venture owns Roberts Dairy, which
is adairy fluid mlk processing firm and they make sone
ice cream and there are three or four plants primarily in
t he m dwest.

Anot her exanple with Prairie Farnms is we own
Hland Dairy, and there's about a half a dozen plants.
Wth National Dairy Hol dings, there are, you know 30
plants. In every one of those cases, we are not the
majority owner, but we are an owner. The managi ng partner
is the other side of that.

So in the Roberts Dairy exanple, Prairie Farnms is
t he managi ng partner. They run the businesses on a day-to-
day basis. They execute all of the retail relationships.
We don't do any of those. W negotiate with themfor the
sale of raw mlk, and we sell, you know, where we can. CQur
menbers mlk into those plants.

Q But you can get information from your managi ng
partner in the joint venture regarding the relationship

with Cosco, correct?
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A Not -- no, not always. And in that particular
case -- well, | don't know about that particular case, but
no, we don't get that type of information.

Q D d you provide the Cosco information in the
contracts to M. Herbine?

A | did not.

Q Did he ask you for thenf

A He did not. However, he has other principals in
his firmwho have had those type of rel ationships before.
He has -- as in his testinony, he nentioned he has over 200
dairy client custonmers for which he does that exact type of
anal ysis, and for which he is -- as -- at his relationship
with them he is allowed to use that data and i nformation

Q But, sir, one of the issues that's been raised
during the course of this hearing is alleged costs
concerning Cosco agreenents with Sarah Farnms, correct?

A Yes, sir.

Q And your testinony is that DFAis a joint venture
in at |east a dozen agreenents with Cosco --

A No, no, no, no, now you --

Wth Cosco or Wal-Mart --

A No.

THE COURT: Let himfinish asking you his
guesti on.

BY MR RI CCl ARDI :
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Q Okay. Then tell me then of the dozen that we're
tal ki ng about, agreenents that you have, who are the
ultimte custoners, Cosco?

A The custoners are al nost any supermarket chain in
t he country.

Q | s Cosco one of thenf?

A They could be. Qur joint ventures are with --

are entities that run fluid mlk processing plants.

Q | understand that.

A Ckay.

Q |s -- Does Cosco have agreenents with those joint
vent ures?

A Wth at |east one of themthat I'maware of, and

there may be others, or there may be no nore, but with at
| east one of them one of the joint ventures sells mlk to
Cosco.

Q Does one of the joint ventures sell mlk to Wl -
Mart ?

A | think the answer is yes, but I"'mnot -- | don't
know for certain, but I think --

Q Does one of the joint ventures sell to BJ's

VWhol esal e in the East Coast?

A | don't think so.
Q And so --
A Wth the extent that -- |let ne rephrase that.
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Nati onal Dairy Hol di ngs does have plants in the East, so
they may, indeed, sell to BJ's.

Q So DFA at |east has access to information

concerning contracts with -- let me finish

A Oh. Okay. |I'msorry.

Q Ei t her Cosco, Wal-Mart or other warehouse stores,
correct?

A That is not the case. The other entity is the
managi ng partner, and they manage those rel ationshi ps, and
we don't manage those rel ationshi ps.

Q And you --

A And they're deliberately set that way.

Q And you don't have access to the information that
t he managi ng partner has with regard to contracts, with
Cosco, et cetera?

A It's ny understanding that is correct.

Q So they're limted, and they don't even tell you

that informati on?

A For the nost part, yes.
Q Do you ever inquire about it?
A Well, | don't, and | suspect fromtine to tine

soneone may, but for various other |egal reasons, they've
been set up in that particular entity.
Q s there a reason you don't want to share that

type of information in this hearing so that the secretary
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can rely upon it?
A | don't have it.
Q Ckay. Done. Thanks.
A Yes, sir.
THE COURT: Ms. Deskins, you or your coll eagues
have questions at this tinme?
M5. DESKINS: | believe we do. Could we take a
ten mnute break before we start our questions?
THE COURT: Well, let nme see if anyone el se has
questions. | wasn't -- thisis alittle bit early.
Does anyone el se have questions at this point?
Go ahead.
BY MR M LTNER
Q Ryan MIltner for Etteline Dairy, Smth Brothers
Farms, and Mallory's Dairy.
M. Hollon, you testified that DFA pools mlk on
10 of the 11 orders, --

Yes, sSir.

O

-- one of which is -- the one that you don't pool
on is 131; is that correct?

Yes, sir.

So you do pool on the Western order?

A
Q
A The Western order, correct.
Q Order 135, right?

A

Correct, yes.
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Q kay. Good, |'ve got that.

Does that al so nean that you then have nenber

farmers that are located in that geographic area?

A O the Western order, --
Q O the Western order.

A -- Order 135?

Q Yes.

A Do you intend the Western order or the Pacific

Nor t hwest order?

Q | intend the Western order.
A kay. Yes, we do.

Q Okay. And also in your testinony is a statenent

that you believe the Federal Order systemto be the best
way -- or, | should quote you. "The nost fair and
equi tabl e manner to market dairy farnmers’ mlk." [Is that

A. That is correct.

Q kay. And is it ny also -- am1 also correct in

t he understandi ng that DFA has recently voted to repeal the

Western order?

A Well, the intent of your question is correct.

The way you actually asked it, I"'mnot sure if that's

right, but there's been a referendumon an order proceeding

in the Western order, and DFA has voted its shares, if you

will,

in both the coop pool and the producer referendum as
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no.

Q kay. And that would effectually term nate the
Western order; is that correct?

A That's unknown at this point.

Q kay. If that -- if the changes to the --
proposed changes to the order are voted down in total, that
would term nate the Western order?

A Under the rules of an order termnation, if a
certain percentage of the production on the order votes no
on an order anendnent, that would term nate the order. So
there's a possibility that that woul d happen.

Q kay. Does DFA al one control enough of that --
enough of a presence in that market to nake that
determ nation on its own?

A It's a proprietary question. |'msorry.

Q Okay. But | suppose that the intent in voting
the way you did would be that DFA would prefer to have no
order at all rather than the order as the secretary has
pr oposed?

A | think that's the same answer as the question
before that, so I'mgoing to decline to answer that.

Q kay. Do you think that voting the way you did
i s sonehow i nconsistent with your statenment that the orders
are the best and nost fair and equitable manner to market

dairy farmers' mlk?
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A Qur situation in Order 135 where we evaluated the
facts and the results of that hearing led us to the
conclusion to vote the way that we did. Since 2000 | think
t here have been at | east a dozen opportunities to vote on
Federal Orders one way or another, and we have voted to
support federal orders all the way through with the
exception of the referendumin 135.

Q And if the secretary nmakes a decision that does
not inplenment the changes that you are the proponents of,
or one of the proponents of, will DFA vote to term nate the
Paci fic Northwest and Arizona/ Las Vegas orders?

A | don't have an answer for that question.

Q Didn't you suggest that in your testinony on,
believe it was, page ten?

A | don't know.

Q | may be referring to the wong page. No, |

think it is page ten.

A Ckay.

Q So if I read that in that way, |I'mincorrect?

A Vell, in Order 131, we woul d have no votes.

Q You're right.

A And in the Pacific Northwest order, we would have

a small anmount of votes, and | don't think we have any
intent to vote no.

Q Okay. On page two of your testinony, Exhibit 32,
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you nmake a statenent that "in some cases, retailers have
beconme sophisticated enough to understand the advantage and
seemto be recruiting producer/handlers for supply.”

A Yes.

Q Are you willing to offer any specific exanpl es of
retailers in the Pacific Northwest who are, indeed,
recruiting producer/handlers for supply?

A No, as far as nam ng nanes, but we have had
di scussions with several other cooperatives and ot her
marketing folks, if you wll, that indicate to us that sone
retail ers have, indeed, begun to seek out
producer/ handl ers.

Q But you don't have anything specific to add to
the record on that --

A I"mnot willing to provide any specific nanes.

Q Okay. There's another statenent you nmake on page
two, and I'mnot quite sure what you nean by it. |It's the
first line of the next paragraph. It says, "The drive to
exploit this |oophole is or will create organized,

di sorderly marketing." And at first blush, it seens that
orderly disorgani zed marketing i s an oxynoron.

A Organi zed disorderly marketing, in that we expect
to see if the provisions that we are supporting are not
found for, that there will be a concerted interest in nore

producer handlers in other markets to take advantage of the
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| oophole. And as | indicated in earlier |lines of
guestioning, we have had | arge producers who have cone to

us and asked questions about being a producer/handl er.

Q Ckay.
A And one of the key lines of that question is,
will this exenption continue or not?
Q Again, in your statenent there is -- it's on page

nine. You say that the majority of producer/handlers, the
90, 000 pound per nmonth nonthly vol unme, --

A Yes.

Q -- they say that represents the majority of
producer/ handl ers, --

A Correct.

Q -- and that was based on your own proprietary
research, that sonme of the information that the market
adm ni strators had provided to you; is that correct?
That's where you cane up with that?

A I"'msorry, | didn't -- you said, was that based
on our own research and the data we got fromthe market
adm ni strator?

Q Yes.

A Yes, that's correct.

Q Okay. And that is summarized in Exhibit 33,
Table D and E, correct?

A. No, it would be in Table F
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Q Table F. Ckay.

And so that statistic that the majority of
producer/ handl ers produced | ess than 90,000 pounds is based
on a nation-w de average?

A Yes, the average for Federal Order 1, Federal
Order 6 and 7, and Federal Order 32 was 96,807. So | guess
the 90,000 is, you know, 5,000 on the |ow side, --

Q Ri ght .

A -- but that's where that statistic cones from
and out of 101 producers/handlers or additional 117, if you
count the other ones, that would be nore than half of them

Q And | have not taken the tinme to cal cul ate these

nysel f, --
A Ckay.
Q -- but assum ng that the estinmates you have on

Tables D and E are correct, as far as the plant size and

pounds - -

A Ckay.

Q -- would it be fair to state that the average
producer/handl er in orders 124 and 134 is -- |I'msorry, 131

are significantly larger than 90,000 pounds?

A Yes, that would be correct.

Q And | ooki ng at order 124, again, |'mjust doing a
qui ck guess off the top of ny head, but it's probably over

one mllion, maybe two mllion pounds per nonth?

R & S TYPING SERVI CE - (903) 725-3343
5485 S. Live OGak, G lner, Texas 75644




© o0 N o o b~ w N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo 0o »dM W N - O

1200

A | would agree with that.

Q kay. So in the affected orders, the majority of
producer/ handl ers are actually far |arger than that 90, 000
pounds; that's the, | guess, the conclusion that we can
make?

A In orders 131 and 124, yes.

Q kay. And am | correct in interpreting your
testinmony to say that M. Herbine's study suggests that the
prices observed in the warehouse and box stores in Phoenix
are unobt ai nabl e by regul ated handl ers?

A Are --

Q Unobt ai nabl e by regul ated handl ers.

A The prices?

Q The --

A The regul ated handl er could not serve those
custoners at a margin and pay regul ated prices.

Q Ckay.

A That woul d be the concl usi on.

Q Goi ng back to your testinony on page 12. Toward
the bottom you state that "the | arge-sized
producer/ handl ers has operational costs that are | ower than

t he averaged sized Federal Order regulated plant."

A. Yes.
Q How did you cone to that concl usion?
A M. Herbine's data outlines sone cost data for
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various sizes of plants, and the operational cost data for

plants of a certain size, like the 18,000 pound | arge size

-- largest size producer/handl er was | ower than that of the
average Federal Order plant, which would be the 3,000 pound
pl ant and the 12,000 pound pl ant.

Q In this statenent, when you use the phrase "l arge
si zed producer/handler,” is that referring to a specific
producer/ handl er or |arger producer/handlers in general?

A Well, it would be those that were larger than the
average size Federal Order, 7A handler. Larger than the 12
mllion pounds, but in sone cases even the, you know, the
five and six mllion pound based on sone of M. Herbine's
wor k woul d have a | ower cost than the three mllion pound,
which was a third of the Federal Order plants.

Q And to the extent that M. Herbine's research
woul d be flawed or had overstated the costs and the
processi ng, would that affect your concl usions?

A | think 1'l'l |leave that judgnent up to the
secretary.

Q You don't know how your concl usion would be
affected if his data was bad?

A That presunes, | think, his data m ght be bad,
and | think his data is --

THE COURT: -- should answer the question. |If

his data's bad, does that affect your conclusion? That's
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all he's asking you --
THE WTNESS: And | answered that. | told himl
woul d | eave that conclusion up to the secretary.
THE COURT: So you won't answer it. Okay.
BY MR M LTNER:
Q Thr oughout your testinony you tal k about a drive
to exploit the | oophole.
A. Yes, sSir.
Q And you tal k about -- oh, well, | think it's
sufficient to say you talk about a drive to exploit a
| oophole. Is it correct that the regul ati ons governing
producer/ handl ers have been essentially unchanged, let's
say, even fromthe 1960s?
A Yes.
Q And you say that in the recent past, you have
been approached by producers who are expressing an interest

in becom ng a producer/handl er, or at |east exploring that

option?
A Yes.
THE COURT: You know, | just want to interject
here a second. I'mhearing a |lot of the sanme questions

that 1've heard before over the |ast hour and a half or so,
and I amallowed to stop redundant, repetitive testinony
and questioning. And I think we've -- you know, if you

have sonet hing new or different to ask about, please go
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ahead, but don't -- just don't ask himthe sanme questions
he just answered?

MR. MLTNER Ckay. Thank you, Your Honor.
BY MR M LTNER:

Q | did not hear you answer as to what changes in
t he mar ket pl ace have occurred in recent years --

A Ckay.

Q -- that would justify a change in a policy that
has been in existence for at |east 40 years.

A | may want to conme back to that question because
| wote down the answer to that, and | don't have it
sitting here. But | will give you sone of the things that
| woul d observe. You know, one is that, you know,
producers are extrenely larger than they were 40 years ago
or even ten years ago. The largest sized producers now are
much | arger. Those |arge sized producers have different
econom es of scale than they had several years ago.

The retail sector has changed dramatically, even
inthe last ten years. And if you look at data from 1990
t hat surveyed the retail sector and | ooked at the top ten
retailers, you know, that list is dramatically different,
and the market share is dramatically different.

The position of the |arge warehouse-type stores
and the segnments of the market that they command is nuch

different than it was 40 years ago, or even 10 years ago.
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Sonme of the technologies that are available in terns of on
farmfractionization (phon.) of mlk conmponents,
transportation efficiencies. Those are far different than
they were 40 years or even 10 years ago.
It's not uncommon for mlk to nove hundreds of

mles, even to thousands of mles to a fluid custoner.
That was not, you know, the same even as recently as ten
years ago.

Q Have those conditions changed in the past three
years drastically?

A Sonme of those conditions have changed.

Q Wi ch ones?

A The fact that the increasing market share by
fewer and | arger retail ers has changed.

Q What -- do you have statistics that denonstrate
that, any evidence?

A | think if you go back and | ook at Super market

News' reports on market share held by major retailers, you
woul d find some change.

Q | want to question you about a coupl e of
statenents you made. You suggested that M. Herbine's
study was based on a pool of 200 plant observations that he
had made.

A | think he said there were 200 different

busi nesses, so it could be even nore than 200 plants, |
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t hi nk, but the record will bear out what he said.

Q Ckay.

A The 200 was right. | don't knowif it referred
to a plant or to businesses.

Q Is it correct that his actual study prepared for
Dairy Farners of Anmerica was based on 20 pl ant
observati ons?

A | don't remenber the nunber, but that may well be
true. In fact, | think that's in his exhibit. | think you
coul d go back and add up the nunber of observations in each
of the costs, groupings.

Q So if the record reflected 20, you woul d agree
with that?

A Yes.

Q And you al so nade a statenent from M.
Vanderpool. | believe he was the representative from--

A Vitam | k?

Q -- Vitam |l k. Yes. That he lost sales to Al aska
to producer/ handl ers?

A | -- if | said that directly, that may have been
w ong. However, sonewhere in this presentation sonmeone has
said they had business in Al aska and | ost that business to
a producer/handler. If it wasn't M. -- if it wasn't
Vitam | k and M. Vanderpool, it was perhaps another entity.

Q kay. So if M. Vanderpool's testinony actually
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showed that he | ost business in Al aska to Saf eway, you
woul dn't argue with that?
A No.
Q And is Safeway a regul ated handl er?
A Yes, they are.
MR. MLTNER Ckay. | don't have anything
further, Your Honor.
THE COURT: Thank you. Let's take that ten
m nute break now. Cone on back about five after the hour.
(O f the record and reconvened.)
THE COURT: Ckay. Let's get back on the record.
Ms. Deskins, you and your coll eagues had a few
guestions first?
M5. DESKINS: Yes, | think M. Rower is going to
go first.
THE COURT: Ckay.
MR. RONER: Can you hear nme? Ckay.
BY MR RONER
Q Jack Rower, USDA.
A. Yes, sSir.
Q M. Hollon, | want to start off with some snall
busi ness questi ons where --
A Ckay.
Q Does DFA have nenbers, and when | say "nmenbers,"”

| nmean dairy farnmers.
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kay.

VWho woul d be considered to be snmall busi nesses?

> O >

Yes.

Q Okay. Wth matters before this, or under
consideration, in this hearing have an inpact on those
smal | busi nesses?

A Yes, they woul d.

Q Coul d you el aborate briefly?

A Well, the small business dairy farner
menber/ owners of DFA, you know, a part of their financial
picture every nonth is the blend price in the Federal
Order, and to the extent that there are sonme dollars that
are not shared in the blend pool in the Federal O der due
to a producer/handl er business, then they would be
negatively inpacted by that. So to the extent that those
dollars got in the pool, they would gain access to those
t hrough the market-w de pool.

Q Thank you. Just a quick question on over-order
premuns. In Oder 124 are over-order prem unms charged?

A Yes, they are.

Q Okay. And 131 as wel | ?

A Yes.

Q Okay. Thank you. | had a concern about transfer
prices that were discussed in the hearing when we net in

Phoeni x - -
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A Ckay.

Q -- by Dr. Kryon, and | didn't ask the question
then, but would you in your position agree that the -- that
a producer/handler is a single, continuous operation as
opposed to a producer and a handl er under the definition of
producer/handl er in, for exanple, 131.107?

A Yes, | would agree that they are continuous,
seanl ess operati on.

Q kay. And then the sanme would apply for Order
124, --

Yes.

-- wouldn't you agree?

> O >

Yes.

Q Okay. One of ny concerns that | haven't been
able to put to rest and isn't on the record, and I was
hopi ng you could get it on here so that if not you today,
others who' ve testified before may be able to answer in
briefs or coments later. This notion that the optinma
transfer price that Dr. Kryon had tal ked about as the
mar ket price, in a seanless, single operation it's not
clear to me that the transfer price is anything nore than
literally the market price that the entity as a whole would
be collecting in the marketplace. For exanple, M. DuPey
from Brauns tal ked about his market price being the retai

price rather than, say, the Federal Order Class 1 or any
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ot her Federal Order class price, plus or mnus any prem um

A Ckay.

Q Do you understand what |'m sayi ng?

A | thought | did. |1'magetting foggier now.

Q kay.

A | interpret a transfer price to be, you know,

when one business has nultiple business lines, --

Q Ri ght .

A -- and it noves product fromone |line to another
line. There is sone price that gets transmtted back and
forth.

Q Yeah. | agree with you, and I even went back to
one of nmy old textbooks. | had to --

A Al right.

Q -- and ny col | eagues | aughed at ne because it was
from 1966, but the key thing here -- because sonme of them
weren't born yet -- the key thing here, though, is if it's

a single, seamless operation by definition, --

A Uh- huh

Q -- the definitionis fiat. |It's a regulation

A Yes.

Q Then the market price that applies is the market

price that the entity as a whole will receive and not its
parts. For exanple, the producer/handler in its capacity

as a producer and its capacity as a handler is one. So
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really it's the final price, the end price, the handler
price that will be the price, we would call it his market
price, as producer/handler. Do you understand?

A Yeah, that's going to --

Q The reason -- there aren't two prices there.
There's --

A That's going to define his incone strain.

Q And there'll only be one to consider, not two as

t hough he were a producer and a handl er, because here he's
a seanless, single entity. That's where -- that's why |
had to go back to ny textbooks.

A Ckay.

Q And | was hoping that -- if you couldn't get to

it, we got it on the record so that others --

A Ckay.
Q -- mght be able to respond to that.
A We'll ook at it in that |ight.
MR. RONER. (Ckay. | appreciate that. M.

Deski ns had a question or two here.
BY MS. DESKI NS:

Q kay. | wanted to ask you sone questions about
sone of this |anguage that you proposed.

A Yes, nma'am

Q Okay. Let's start wth page 17

A Ckay.

R & S TYPING SERVI CE - (903) 725-3343
5485 S. Live OGak, G lner, Texas 75644




© o0 N o o b~ w N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo O dM W N -, O

1211

Q Okay. You've changed this to cut out the mlKk
mar ket adm ni strator designating sonmeone as a
pr oducer/ handl er ?

A Yes.

Q kay. So I"'mjust trying to figure out how this
section is going to work. In order for sonmeone to be a
producer/ handl er, once they neet all the conditions, what
happens next ?

A Okay. | think I understand your question. Wen
we read that, it read to us as if there was sone discretion
in the market adm nistrator, and we viewed that as, here
are the hurdles, or here are the qualifications, and the
producer/ handl er, the responsibility's up to themto show
t he market admi nistrator that they neet those particul ar
qual i fications.

And once that's done, they would be a
producer/handler. And so fromthe standpoint of your
guestion, okay, how does the rest of the world know t hey
are one? Then you're right, that there would be sone type
of publication they would be listed as a producer/ handl er,
but the burden of proof is up to the individual to show
that they neet all the standards. They bring the proof to
the market administrator. The market adm nistrator sinply
audits or | ooks at that proof.

Q kay. Let's say that someone brings in their
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pr oof .
A Yes.

And the market adm nistrator has a question about

A Yes.

Q Under the way you have it now, there's no way for
himto ask for additional information, correct, because if
he brings in -- fromwhat you' ve said, a producer/handl er
brings in certain docunents.

A Ckay.

Q Al the MA does is verify it, he's a
pr oducer/ handl er ?

A | don't think any market adm nistrators would
stand for that. |If they had a question about a particul ar
aspect, they would want to be nade certain in their own
right that that's what it woul d be.

You know, we're certainly open to -- |'m not
quite sure | know the direction that you're headed, but
we're certainly open to having sone give and take between
the market adm nistrator to find out, you know, the answers
to the various -- you know, are you nore or |less than three
mllion pounds? Did you buy nore or |ess than 150, 000
pounds of mlk? D d you sell mlk to a distribute (phon.)
pl ant, whether they be pool or non-pool ?

Those ki nd of things, you know, should be
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presented by the person who wants to be a producer/handl er.
The market adm nistrator woul d check and see, and if
sonething's not clear, then certainly they're going to have
to, you know, investigate them
So if the | anguage needs sone changing to provide

themthe latitude to investigate those, then, you know, |'m
not opposed to that. | just want to make sure that it's
cl ear where the burden of proof falls, and it's not on the
mar ket adm ni strator.

Q kay. So you're -- so the changes you're
proposi ng here, you're not proposing that the market
adm nistrators just automatically, --

A Accept ?

Q -- if soneone's a producer/ handl er based on
what ever they submt?

A No.

Q So there should be sonme discretion in there for
the MAto reviewit --

A Yes.

Q -- and to see if there's additional information
that he m ght need?

A Correct.

Q kay. So woul d you propose any changes to that
section to allow the MA to do that, or do you need to think

about it and get back to us later on?
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A Ckay. | think we may need a little bit nore, you
know, definition of, you know, where we fell short. |
mean, but yes, we can ponder that.

Q kay. Okay. | have a simlar question. | have,
on page 18, where you have -- I'mtrying to find the spot
where you have the m |k market adm nistrator verifying the
information that they presented?

A kay. On page 187

Q Ri ght up here, page 18

A Ckay.

Q There's a line in here | have in ny notes where
you have the -- oh, here it is. "The market
adm nistrator's responsible to verify what is presented.”
And as we just discussed here, this roll is nore than just
to verify?

A Correct.

Q Okay. Because also if he needs nore information
as you -- as we've discussed, he should be able to ask for
it?

A Yes.

Q And that producer/handl er would have to produce
it before getting the status?

A Correct.

Q Okay. You wouldn't envision there be -- being

soneone getting, say, a provisional producer/handl er status
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while they get the additional information --
No.
kay.

No, woul d not envision that.

O >» O >

Okay. So they woul d have to have everything
first. Then they would get the designation of
pr oducer/ handl er ?

A Correct.

Q kay. Okay. On page 19, and too, you struck the
word "ownership."

A Yes.

Q And you did give sone testinony as to why, and
" mjust wondering, isn't ownership inportant for the
determ nati on of producer/ handl er?

A We had quite an extensive di scussion over, you
know, the words, you know, to pick, and in our discussions
-- you know, and this discussion had been going on for a
long tinme, not just in the last two or three nonths. That
we felt like that there were various fornms of nmanagenent
control that didn't always include ownership, and yet, the
entity would be in -- would be nmaking the managenent
deci sions, and that woul d be enough.

And there was al so cases where | think M.
Ri cciardi tal ked about maybe their package filler was

better than everybody else's, but maybe they don't own
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that, they |lease that particular -- and that's pretty
conmon i n our business.

O there's even cases where producers | ease cows,
but yet they manage the herd. And so we felt like that in
t hose cases, the market adm nistrator would have the
latitude and the ability to seek that out rather than have
ownership of every entity, and we didn't want sonebody to
say that, well, you know, | don't own them so you can't say
that, so I'mnot a producer/handl er, even though in every
ot her way maybe they acted |ike they were.

Q kay. So you're not trying to get rid of
ownership as a way of determ ning producer/handl er status,
but you just don't want that to be the limting one?

A Yes, | think that's a fair characterization.

Q kay. Is there any way if a, say, an "or" was
put in there, "or ownership,” that that m ght cover what
you were sayi ng?

A Whul dn't be opposed to that if we had, | think in
Congress, you call it legislative history. |If there's
enough, you know, detail supporting that to give sonme, you
know, the broad |atitude. You know, a |lot of tinmes what
seens to happen is that, you know, we get up to a point
where we think things are good, and then some technicality
just blows us out of the water.

So if -- you know, or ownership perhaps woul d not
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be, you know, we wouldn't totally object, but the reason
why we struck it was we felt Iike that there was enough
broad in ternms of conplete and excl usive control
managenent. | nean, sone of those words gave the market
adm ni strator enough |atitude to decide that.

Q kay. Okay. Page 20.

A Ckay.

Q |"mjust looking at nmy notes. Ch, you used the
term"total risk."

A Yes.

Q Coul d you tell us what you nean when you use that
ternf?

A There are a variety of different ways that a
busi ness can be, and I'm not expert in this, that a
busi ness structure can be put together. And so we felt
like if the person who wanted to be a producer/handl er,
they had to have the total risk. You know, of that, they
had to stand the chance to make all the noney or |ose al
t he noney, and that they had to denonstrate that they had
that in order to be. And if they couldn't, then they
woul dn't be able to be a producer. |In other words, if they
were sharing that risk with sonebody else, then it wouldn't
wor K.

Q So -- by total risk, you nean the economc

bur den?
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A Yes.
Q Okay. Okay. Page 21. Actually, | don't have a
guestion on page 21.

Let's | ook at page 24. Okay | have in ny notes

here that -- would elimnate "sole risk in enterprise;” is
that right?

A Uh- huh

Q kay. I'mjust trying to understand, why do you

want to elimnate those ternms fromthe definition?

A On page 247

Q Yeah, if you look at 23, you're -- are you
| ooking at -- if you look on 23, you're cutting out "under
t he sol e and exclusive ownership of the producer/handler."

A Uh- huh

Q And I'"mjust trying to understand why you want to
elimnate that phrase there.

A | think because we felt |ike that sonmebody could
have managenent control over an entity. Again, that was
| eased, for exanple, where they wouldn't necessarily own it
entirely, or they m ght have a, you know, a structure where
t hey m ght have -- they m ght be making all the decisions

or perhaps a herd was partially owed by soneone el se.

Q Ckay.
A But if they had the nmanagenent, you know,
interests and controll ed where that -- where those mlKk
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supplies went, and then they would have to -- again, they
woul d have to designate all of those pieces to the market
adm nistrator. These are all the cows that 1'm you know,
| have an interest in. And if the market adm nistrator
were to do sone type of search of various UCC, you know,
filings and find sone that weren't, you know, that -- sone
that they didn't list, then they wouldn't be able to be a
pr oducer/ handl er.

Q | guess |I'mjust wondering. | nean, sonetines
|"ve heard of things where people have a joint operating
agreenent, but they' re separate businesses.

A Uh- huh

Q Under this definition, if someone has an
agreenment |ike that, they wouldn't be able to be a
pr oducer/ handl er ?

A Ri ght .

Q Coul d you explain to us why that would be?

A Well, again, we think that the exenption is a
pretty big deal, and so in order to get that ability to be
exenpt fromthe pricing and at a part where even at three
mllion pounds, you can have sone inpact in the
mar ket pl ace, you ought to have to show, you know, show sone
pretty strong rel ationships -- business rel ationships.

So we're not interested in having sonebody split

out the risk with sonebody else. If you want that
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exenption, you're going to have to bear it. And if you
don't want to do that, then you would be -- you couldn't be
a producer/ handl er.

Q Okay. And then also going back to earlier
guestion to have. In order for soneone to determne if
it's considered an integrated operation, wouldn't that then
be the m |k market admi nistrator needs to do that?

A Yes.

Q kay. So that would be anot her reason to say
he's the one, or she's the one who needs to nake that
determ nati on?

A Yes.

Q kay. Okay. GCkay. And also on page 25. |
notice in that one you left in "designations of
producer/ handl ers shall be cancel ed upon determ nati on by
the market adm nistrator.”

A Uh- huh

Q So in this section you did want the m |k market
adm nistrator to make the determ nation?

A Well, at sone point if sonebody doesn't neet the
standards, it would have to be, you know, published in the
list of handlers of who is and who isn't. Then the market
adm ni strator would be the person to do that, and if |I'm
doi ng business with you and you were a producer/ handl er,

that may or may not define my business relationship as if
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you were a regul ated handler. So there does need to be, m
you know, sonething published in the nonthly statistica
information of who is or who isn't a producer/handl er.

Q kay. And also in this section where you have
that -- you' ve changed it in this |ast sentence to say,
"Cancel | ati on of producer/handler status pursuant to
par agr aph shall be effective on the first day of the nonth

in which the conditions were net."

A Were not net?
Q "Were not net."
A Ri ght .

Q As a practical matter, how would the market
adm nistrator's office be able to determ ne that?

A | think what we had in mnd there -- 'l just
gi ve the anal ogy of a sale between, you know, any two
parties, and a year later on audit, there's a determ nation
made that sonmething didn't work out. You know, sonething
wasn't right, and that maybe, you know, we sold mlk to
sonebody at a class two price, and that handler didn't have
any class two utilization at that point, and it all becane
cl ass one.

W woul d receive a bill, you know, say, or we'd
do funds, but they would go back to the point where the
audit said sonmething changed. And so there was sone

| anguage that seened to indicate that when a
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producer/ handl er status was changed, it woul dn't
necessarily be in the nonth that the change occurred, but
the follow ng nonth, and we couldn't line that up with

ot her order practices, where again under exanple of an
audit, if you discover that there's sonmething changed in
January, then, you know, Party A and Party B have to nake
financial settlenment for January's business. So we felt
i ke that needed to be the sanme in terns of these

rel ati onshi ps.

Q Okay. So just so | understand. So the way this
woul d work is, soneone could have producer/handl er status
for Decenber. January they change their practices
slightly. They don't have that status then, but the mlk
mar ket administrator's office doesn't find it out till they
do an audit in March. So for January then they woul d not

have been a producer/ handl er?

A. That is correct.
Q Ckay.
A. Because - -

Q And they mght not know it until nonths |ater

A That is correct.
Q -- an audit is determned that they didn't neet
the conditions?

A That is correct. However, | would point out
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that's true in any other, you know, buy/sell arrangenent in
m |k commerce, that it's frequent occurrence that an audit
adj ustment occurs for sone particular change, and there's
no skip or forgiveness, you know, that's given, the proper
financial settlenments are made.

Q kay. I'mjust trying to find out -- nake sure
under stand how thi s worKks.

Okay. Then al so you' ve been relying on saying
that if a producer/handl er produces less than three mllion
pounds a nonth, then they should not -- they wouldn't --
they could still have the status of producer/handler --

A That's class one sales of |less than three mllion
pounds, they could still have the status of
producer/ handler is correct.

Q Okay. And you said the reason for that is based
on the requirenments in the fluid mlk research and
pronotion ad?

A That's just one of the things that we tried to
poi nt out, that, you know, Congress has decided that at
three mllion pounds, you know, a producer -- a processor
is able to afford and receive benefit from But we've
tried to point out a nunber of other reasons for the three
mllion pound threshold.

Q kay. And just -- I'msorry. | didn't -- what

woul d the other reasons be, just quickly?
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A Ckay.

Q | f you' ve said them before, we don't need to go
t hrough them - -

A W tal ked about positions on a cost curve where
econonm es of scale begin to cone into play. W've talked
about the inpact in a retail market where of a certain
size, a custonmer could -- a processor could service a
certain nunber of custoners and have an inpact on retai
price transactions. W've tal ked about econom es of scale
on the farm where at a certain size there is differences
in cost of production as outlined in the ERS reports. So
t hose woul d be at |east four of the reasons that |'ve
outlined in ny testinony and in questions.

Q Okay. And for all those reasons you' ve outli ned,
would -- is three mllion pounds appropriate, or would 2.5
mllion be appropriate or four mllion be appropriate?

A You know, the subject of every hearing is where
do you draw the line?

Q Ri ght .

A And so, you know, we've chosen 3 mllion pounds,
and we tried to provide sone reasons for why that's an
appropriate nunber. | don't know that there's a magic
bull et that says absolutely, you know, this is it, and so
certainly there's sone discretion the secretary will have

to provide, and we've tried to provide, you know, reasons
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why that nunber is reasonable.

Q Okay. Anot her reason |I'm asking that is because
the fluid mlk ad is a research and pronotion on, --

A Uh- huh

Q -- and their criteria for settingalimt is a --
based on different things for mlk orders. So |I'mjust
trying to --

A | understand. That's --

Q Under stand - -

A -- we just want to try to provide nore than one
reason. Yet that is one spot where, you know, Congress has
said, well, there's sone threshold here that seens to have
a bearing. So we've adopted their w sdom at |east for
t hat .

Q Okay. Next question | had was, in your testinony
a couple of tines, you rely on the Herbine study.

A Yes, nma'am

Q And | was just wondering if -- and in particular
when you' re asked a question, you nmade some concl usions
based on the Herbine study about the effect the |arge
producer/ handl er woul d have on the market.

A Yes.

Q | think that was on page -- was that page ten
that you made that concl usi on?

A Ckay.

R & S TYPING SERVI CE - (903) 725-3343
5485 S. Live OGak, G lner, Texas 75644




© o0 N o o b~ w N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo 0o »dM W N - O

1226

Q It was page ten, that's right?
A Well, | don't know what your question is.
Q kay. Well, I"'mjust trying to -- you nmade a

conclusion here, "But if the |arge producer/handl er can
enter return and grow his business, pressure" --

A Yes, that's on page ten.

Q Okay. And | believe you were asked a question
You said that was based on your conclusion it was based on
t he Her bi ne st udy.

A Correct.

Q kay. | was just wondering. Can you explain to
us how you use the Herbine study to support this?

A We di scussed with M. Herbine the various |evels
at which the not paying the regulated price would affect
ability to make or lose. And at the 18 mllion pound
[imt, I"'m-- this is nmenory now. That -- we said, if we
factored in the difference between the regul ated and
unregul ated price, that that volume would cone close to
breaking even. And in this particular case, the estimates
of that volune is about that I[imt, so it seens possible to
us that perhaps a producer/handl er who doesn't have to pay
the regul ated price could have a margin or break even at
t hat point.

Q kay. Part of the reason |I'masking that is

because when M. Herbine testified, he said the database he
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used only had one producer/handler init, --
A Yes.
Q -- and it was -- and the one that was defined as
a producer/handl er was under the state order in
Pennsyl vani a.
A Uh- huh
Q So I"'mjust trying to understand how t hat
dat abase then is used to make concl usi ons about

producer/ handl ers as defined under the Federal Orders.

A That -- the logic that you' re proceeding on is
not, I don't think, in the right direction.
Q Ckay.

A. At the limt of 18, or Plant E, | think, on

Exhibit --

Q 257

A -- 25-J, at that spot, | think Plant E was an 18
mllion pound plant.

Q |"mturning to it.

A That ' s okay.

Q Okay. Go ahead.

A And at 18 mllion pounds and under this type of
sale, the loss would be $1.25 per hundredweight to a
regul at ed handl er.

Q Ckay.

A So if you were an unregul ated handl er, you would
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not be paying the difference between the regul ated price
and the blend price. And that dollar amount is not far
froman average cost. So the basis for this statenent is
that if you were at 18 mllion pounds, and you didn't have
to pay regulated prices, then you're -- you would have a

pi ece of business that m ght nake noney. And in order 131,
the handler that fits that description, the Sarah Farns
plant, is a -- has been attributed to be about 20 mllion

pounds, and soO --

Q Is that a nonth or a year?

A A nont h.

Q A nont h

A A nont h.

Q Ckay.

A And so they woul d cl osely approxi mate the pl ant

descri bed here, and if by not paying the regul ated pri ce,
that $1.25 |l oss might possibly go to a margin. |f you went
back up the curve to the D sized plant, which was --

Q Exhibit | on Exhibit 20 --

A Just back up. That's right, --

Q Yeah.

A -- Exhibit I, that was a 12 mllion pound, and
they're the bottom| oss per hundredwei ght was $2.10. That
woul d not be able to overcone, in many cases, the

difference in paying the regul ated price versus not paying

R & S TYPING SERVI CE - (903) 725-3343
5485 S. Live OGak, G lner, Texas 75644




© o0 N o o b~ w N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo 0o »dM W N - O

1229

t he regul ated pri ce.

Q kay. And also just to clarify, when you
referred to J that's part of Exhibit 25, and you said 18
mllion pounds, it's 18 mllion pounds a nonth?

A Correct.

M5. DESKINS: | don't have any nore questions,
but M. Tosi has sone. Thank you.
BY MR TOSI:
Q H, Elvin. Thank you for appearing
A. Yes, sSir.
The questions that | want to ask you --

THE COURT: Wuld you identify yoursel f?

MR TOSI: Yes. H, I'mGno Tosi, T-0-s-i, with
t he USDA.
BY MR TOSI:
Q El vin, the questions | want to ask, build a

little bit off the some of the concerns that were expressed

by Charlene on the -- some of your intents here on --
A Ckay.
Q -- the language of -- that you're proposing here

for the producer/handl er definition.
A Ckay.
Q Do you think it's inmportant that -- in
consi dering an adequate producer/handler definition, in

addition to the things that you have articul ated here, one
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of the things that I'm concerned about is that during the
ti mes when we have a price inversion, where we've had a
quick run up on either the class three or four price, such
that it's higher than the effective class one price, that
to the extent that a producer/handler could decide to

di squalify hinself as a producer/handler that nonth and by
doi ng, select for exanple, will receive the mlk of a

nei ghboring dairy farner.

A Yes.
Q Now, he becones a -- he loses his
producer/ handl er status in -- by doing that, and that in

theory here we could have a situation now that he becones a
fully regul ated handler --

A Uh- huh

Q -- by engaging in that behavior. And then in the
time of a price inversion, rather than having to nmake a
paynent to the producer settlenent fund that it would, in
effective, qualify thenselves for a draw fromthe pool.
Are you concerned about that --

A That seens to be an unfair or an unreasonabl e
chance for that to happen. So it would be nice for that
not to be able to happen.

Q Okay. And do you -- would you be of the opinion
that there's sonething about the quality of your proposed

definition for producer/handler that woul d address that
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concern?

A Now, we discussed that off and on, but | don't
think we canme to a conclusion on that. So | guess the --
part of it would be, if you' re going to be -- you know, if
you neet the criteria, and you're going to be a
producer/ handl er for sonme time, seens |ike -- perhaps there
ought to be some cal endar duration. O if you, you know --
if you choose not to be for sone tinme, maybe you shoul d not
be for a while. W'Il have to discuss that as a | anguage
alternative.

MR TOSI: Okay. That's all | have. Thank you.

THE W TNESS: kay.

THE COURT: Okay. Let's have questions fromthis
-- fromthe, what 1'Il call the proponents' side of the
room

Go ahead, M. English.

MR. ENGLI SH: Charles English for Shanrock Foods
Conpany and Dean Foods Conpany.
BY MR ENGLI SH:

Q Good afternoon, M. Holl on.

A Good afternoon, M. English.

Q I"d like to start with the |anguage of the
proposal s again, and follow ng up on sone of the questions
just asked by departnent. Mybe put in the record at |east

one exanple where the status of an entity may change upon
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audit sone nonths thereafter
Are you famliar with the provision for partially
regul ated plants?

A Yes.

Q And that provision is based on the idea that a
plant that sells into a marketing area may not neet the
m ni mum rout e disposition requirenents for a particul ar
nonth to be fully regulated, but will nonethel ess have to
nmeet the requirenents of partially regulated plants,
correct?

A Correct.

Q And do you know of instances in the |ast severa
years in which sone tine after filings, entities have ended
up showi ng up on marketing adm nistrator reports as having
been fully regulated for nonths in the past?

A Yes, that has happened fromtine to tine.

Q And that isn't for the nonth, you know,
afterwards or the nonth when discovered if the first nonth
when an entity has nmet the route disposition requirenent,
correct?

A That's correct.

Q And so when you discuss this issue on page 25
with respect to producer/handlers, you're really tying it
to that kind of determ nation --

A. Yes.
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Q -- that is made simlarly for partially regul ated
pl ant s?

A Yes.

Q And on page 23, referring to discussion on page
24, that you're deleting the option for producer/handl er
decl are parts of an operation included or excluded, I
confess, |I'mconfused when | | ook at 23(b) (1), which
references in the mddle of the pages, which the
producer/ handl er has designated as a source of supply --
m |k supply for the producer/handler's plant operation.

A Uh- huh

Q How i s that |anguage in (b)(1l) consistent with
t he concept that we're deleting the option for a
producer/ handl er declare parts of the operation as included

or excl uded?

A | think that there's no opportunity to say parts
are excluded. You're either all in or all out, but you
still have to be the one to bring your information to the

mar ket adm nistrator and say, this is my mlk supply, this
is my plant, this is ny distribution, but you don't have an
option of saying, this herd is, and this herd isn't.

Q So you have -- the idea is that the
producer/handler -- it's not so nuch what he's designated
so nmuch as has available as a m |k supply?

A Say that again.
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Q Isn"t it what a producer/handl er has avail abl e as
a mlk supply as opposed to desi gnated?

A Well, again, they're going to say this -- these
are the cows I own, the farns that -- the farnms | have an
interest in, this is part of ny mlk supply. Market
adm nistrator, here is the farm here's the address, you
know, here's where you get the production records, and so
you'll know of all that information. But there's not the
option to say, you know, this farmis in, or this farmis
out, or this plant on this side of the state line is in,
and this plant on a different side of the state line is
out.

Q As we're discussing |legislative history, then the
point is that after such designation, the market
adm ni strator certainly should have the power to go
det erm ne whether or not that designation was full and
conpl ete, correct?

A Correct, yes.

Q And if the market adm nistrator shall determ ne
that there is some farmover there that is part of this
producer/ handl er operation that's not being included, the
mar ket adm ni strator would have the power to effectively
designate it for the producer/handl er, correct?

A Ei t her that or deny producer/handl er status.

Q Right. You were asked a series of questions by
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M. Yale having to do with regul ati ng handl er size, or
[imting -- I'msorry, limting handler size. 1s there
anything in the proposals that actually limts a handl er
si ze?

A No.

Q s there any attenpt to limt the ability of a
handl er to have any size in any of these markets?

A The only intent is if you' re bigger than three
mllion pounds, you should be regulated, but if you want to
be a three mllion pound handler or a 23 mllion pound
handl er, you can certainly try to grow your business to
ei t her size.

Q M. Yal e had sone di scussion with you concerning
Safeway and the idea of an integrated operation.

A Yes.

Q First, you understand that Safeway in many

i nstances al so chooses to sell to stores that are not owned

by Saf eway?
A | have to admit, | did not know that.
Q Regardl ess, is any advantage that Safeway obtains

by being integrated have anything to do with the Federal
M|l k Order System regul ation?

A Not with regards in any way that |I know, with
mnimumprice. That was -- this is where our, you know,

our argunent hones in on. If -- outlined in M. Ricciardi,
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if they have a better packaging filler machine or a better
package or any econom es, you know, they are due those, and
you know, should earning get the benefit fromthem but our
proposal deals strictly with the price m ninmumns.

Q And then you were asked a series of questions by
M. Yal e concerning what may or may not have changed since
2000, and guess | would ask a series of questions about
t hat .

In last three years, before we had this hearing,

di d USDA have the benefit of M. Herbine' s anal ysis?

A It did not.

Q D d USDA have the benefit of Roger Kryon's
testi nony?

A It did not.

Q Did it have the benefit of M. Kruger's
testi nony?

A It did not.

Q Did it have the benefit of the testinony of the

two Order 124 w tnesses today?

A It did not.
Q Had Vitam | k gone out of business?
A It had not.

Q You were asked questions as an econom st
concerning the costs of doing business as a

producer/handl er -- the regulated costs. |If the costs of
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the things that the producer/handler has to do in order to
mai nt ai n producer/handl er status exceeded the benefits of
not being pool ed, as an econom st, what is your opinion of
what a rational producer/handl er would do?

A It woul d cease being a producer/handl er, and they
woul d be pooled. In fact, | think M. DuPey testified to
that, that his conpany did those anal yses, and fromtine to
time, they chose to be pooled, and tine to tinme they chose
not to be.

Q You were al so asked a series of questions by two
or three questioners concerning disorderly marketing.

A Yes.

Q And were you -- did you participate in a Federa
Order hearing back in April of 2002 regarding the Western
and Pacific Northwest markets?

A Yes.

Q And did that proceeding include a question of
di sorderly marketing with respect to relatively snal
processors that were not paying regulated m nimum prices?

A It did.

Q And do you recall what USDA's determ nati on was
with respect to the very fact that entities, whatever size,
had that kind of situation where they were not paying
regul ated m ni nuns?

A. The recomrended decision or the interim final

R & S TYPING SERVI CE - (903) 725-3343
5485 S. Live OGak, G lner, Texas 75644




© o0 N o o b~ w N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo 0o »dM W N - O

1238

decision in that order elimnated the ability for the
proprietary bulk tank handler unit to exist at, and in
effect, erase those provisions in the order, and one of the
reasons that they gave was the fact that it had created an
equity in handl er prices.

Q And, in fact, did the secretary in that August
2003 final interimsaid that a provision gives rise to
di sorderly marketing conditions because the order is unable
to establish m ninmumprices that are uniform anong
regul at ed handl ers?

A Yes.

Q And do you agree with that statenment?

A | do.

Q And, in fact, those entities were far smaller

than three mllion pounds, correct? Do you renmenber the

testinmony --
A | do --
Q -- fromthat hearing?
A | do not renenber the testinony fromthat

hearing, not with regard to the size of those two plants.
Q And finally, you were asked sone questions and
sort of discussed with M. Ricciardi the idea of the
airline industry and Sout hwest Airlines. |f Southwest
Airlines were the only airline that did not have to pay

airport fees for landing, --
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A Yes.

Q -- and Sout hwest Airlines was then offering
cheaper seats to passengers, would you concl ude as an
econom st that at |east one of the reasons why they were
able to do so was the fact that they, unlike every other
airline, were not having to pay those kinds of airline
fees?

A Yes, | would draw that concl usion.

MR. ENGLI SH: Thank you.
MR. BERDE: Sydney Berde.
BY MR BERDE:

Q " mgoing to ask you sonme questions that relate
to M. Yale' s testinony -- cross-exam nation, rather.

A Yes.

Q | think al nost at the opening of his exam nation

he asked you to explain what woul d happen to a
producer/ handl er if the handl er becanme regulated. Wuld he
be selling mlk to the pool ?

A Yes, | remenber those.

Q And had some query about what the exact
rel ati onship woul d be between his mlk and his relationship
to the pool. Wuldn't the short answer to that question be
sinmply that he'd be regulated the sane as every other
handl er and be subject to the sanme provisions of the order

as supplied to every other handl er?
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A. That woul d be true.

Q You're aware that a producer/handler is a

handl er ?

A Yes.

Q Does the term producer/handl er appear anywhere in
t he act?

A In the act. | do not know. | do not know.

Q Do you recall the testinony of M. Kryon
concerning the reasons why the producer/handl er concept was
invented by the Dairy Division in the first place?

A Yes.

Q As a matter of adm nistrative conveni ence?

A Yes.

Q And you also recall that in the course of his
testinmony, he referred to the Kansas City order?

A Yes.

Q And it's 500 pound limtation, when that
adm ni strative conveni ence i dea was adopted?

A That is correct.

MR. UNI DENTI FI ED:  Your Honor, at sone point, the
question from M. Berde, all he's asking himto do is
recite what's already in the record. He said he has no
basis for this testinony, so what we're having is argunent
(phon.) (indiscernible).

THE COURT: Ckay. Wy don't you ask him sone
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guestions other than --

MR. BERDE: Yeabh.

THE COURT: ~-- if he agrees that what was al ready
testified to.

BY MR BERDE

Q You were al so asked the question by M. Yale as
to whether the secretary should also regul ate the size of
producers. Do you recall that?

A Yes.

Q Does the secretary have any authority to regul ate
the producers in their capacity as producers?

A No.

MR. RICCl ARDI: (bjection, Your Honor. Now he's
asked for |egal conclusion (phon.).

MR. UNI DENTI FI ED: That was a questi on.

MR RICCOARD : It's not -- first of all, it may
be a question, but it's a |l egal conclusion --

THE COURT: Well, he can -- you can exam ne him
on his basis for -- | agree it's a |legal conclusion, but he
asked it, and --

BY MR BERDE

Q You were al so asked whether it would be
appropriate for the secretary to regulate the size of a
handler's plant. Do you recall that?

A. Yes.
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Q Isn'"t that a problemfor the Justice Departnent
inits capacity as the regulator of anti-conpetitive
probl ens and nonopoly probl ens?

A | thought that, but | didn't want to go there
because | assuned it would spawn a | ot nore questions.

Q You were al so asked what the concern was at the
present time inasnmuch as there has been no expl osive growth
in the nunber of producer/handlers in the country. Do you
recall that?

A That's correct.

Q Do you recall the testinony in the record of the
expl osive growth of nulti-thousand cow herds in the past
five years?

A Yes.

MR. RICCI ARDI: (bjection, Your Honor. VWhat's in
the record is in the record. (Indiscernible) question and
answer that has nothing to do with other than reciting the
guestion?

MR. BERDE: This is addressed to the adverse
cross-exam nation of another counsel opposing these
regul ations. | have an absolute right to draw out in the
record the reasons why those questions were inappropriate
and irrelevant to the proceeding fromthis wtness.

THE COURT: Wat do you have to say, M. Beshore?

MR. BESHORE: Well, | think M. Berde should be
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allowed to examine without M. Ricciardi's repeated
i nterruptions.

MR RICCARD : M. -- Your Honor, ny objection
is, he's asking hi mwhether or not this is in the record.
It's either in the record, or it's not.

THE COURT: |'m assum ng, perhaps erroneous, that
he's asking that so that he can ask him a question about it
at sone point that will tie to --

MR RICCIARD : | haven't seen any --

THE COURT: Well, we -- you know, I'mtrying to
give himthe benefit of the doubt, and |I'm assum ng that
he's going to tie it up with a question. | may be w ong,
but I don't know until he gets to that, so I'mgoing to |et
hi m ask the question, and 1'mgoing to let himanswer it,
and --

MR RICCARDI: And if he --

THE COURT: -- hope that it addresses the --

MR. RICClI ARDI: (I ndiscernible)

THE COURT: -- points you made in cross-
exam nation. So go ahead, M. Berde.

| think you already answered that |ast question,
did you not.

THE WTNESS: | think so.

THE COURT: Ckay.

BY MR BERDE:
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Q Now, relating to the issue of whether there
shoul d be any present concern inasnuch as there has not
been a great increase of the nunber of producer/handlers in
the market. Do you recall that?

A Yes. Yes.

Q And is the concern, in fact, the fact that the
nunber of multi-thousand cow herds have arisen in the past

five years to the extent of accounting for 15 percent of

total class -- of total m |k production of the country?
A That is correct. | think one of M. MIltner's
concern -- questions was about that, or perhaps M. Yale,

of the gromh of |arge sized herds and what size they were,
and certainly the potential for both additional interest
and the ability to carry out those interests is a concern.
Q As a matter of fact, you recall that the notion
of keeping options open was a concern of M. Marsh during
his testinony, that is, a certain client of M. Yale's
wanted to keep his options open.
A Yes, | renmenber that --
Q And is the fact of that option being open the
reason why we're here?
MR. UNI DENTI FI ED:  Obj ection, Your Honor, --
THE COURT: Yea, |let himanswer that one. That's
not a real -- that's not a legitinmate question. W're here

because sonme -- his people filed petitions and --
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MR. UNI DENTI FI ED:  Yeah.

THE COURT: Yeah.

MR. UNI DENTI FI ED:  But the question was -- M.
Berde's question was, wasn't that one of the base -- one of
the reasons the petitions --

THE COURT: He said, wasn't that the reason he's
-- he asked whether sonething that soneone testified to was
t he reason that we were here.

MR. UNI DENTI FI ED:  Which is a question of whether
that wasn't why the proposals were fil ed.

THE COURT: | don't know that we know, you know,
why. It's just not a question that's worth having an
answer to.

So why don't you continue? Myve on

MR. BERDE: One m nute.

THE COURT: Sure.

(Pause)
BY MR BERDE:

Q You were al so asked the question of whether a
producer/ handl er purchases his mlk fromhis owm herd. Do
you - -

Yes.
-- recall that?

Yes.

O >» O >

And isn't it a fact that a producer/handl er who
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acquires mlk as a bay-lee (phon.) for exanple, not
purchases it at all, but just happens to receive mlk from
a source other than his own farm production --

A Ckay.

Q -- for whatever reason, would be disqualified as
a producer/ handl er?

MR. UNI DENTI FI ED:  Obj ection, Your Honor.

THE COURT: Let himanswer it, if he knows the
answer to the question.

THE WTNESS: | think the regulations require, if
you get mlk greater than a certain quantity, you | ose your
exenption. That's one of the subsections.

MR. BERDE: | think that's all | have. Thank
you.

THE COURT: Ckay. M. Beshore, did you have sone
fol | ow up?

BY MR BESHORE:

Q M. Hollon, I want to just clarify perhaps a
coupl e of factual questions with respect to DFA operations,
which M. Ricciardi asked you about.

M5. DESKINS: Judge, | hate to interrupt.
think you need to identify yourself for the record.

MR. BESHORE: I|I'msorry. Marvin Beshore. Thank
you.

BY MR BESHORE
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Q DMS, Dairy Marketing Services, LLC, is a joint
venture between Dairy Farnmers of America and | think you
just said Dairy Lee (phon.).

A Yes.

Q kay. That's -- you're tal king about Dairy Lee

Cooperative, Inc., --

A Yes.

Q -- which is headquartered in Syracuse, correct?

A That's correct.

Q Okay. | don't think Dairy Lee's been identified
bef or e.

A Ckay.

Q We shoul d make that clear
Secondly, you used the nunber 12 at one point
when bei ng asked about servicing Cosco or WAl -Mart, |
think, and with respect to joint ventures --

A Attenpting to quantify the nunber of joint
ventures that DFA had with fluid bottling -- with -- that
i nvol ved the business of fluid bottling operations, and |
sai d about 12 because that's how many | think there are.

Q kay. So the nunber 12 was the nunber of joint
-- DFA joint ventures relating to --

A Yes.

Q -- fluid mlk processing plants?

A. Yes, it could be 11, it could be 13, but we have
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about a dozen of them
Q kay. And it -- 12 had nothing to do with the
nunber of agreenents wi th supermarket chains or whol esal e

clubs or anything of that sort?

A That is correct. | thought I had comuni cated
t hat .

Q | just want to nmake sure that's --

A | under st and.

Q -- clear because there was sone --

A Several questions --

Q | thought there m ght have been some confusion
wi th that colloquy.

kay. You were also asked, and this doesn't

relate to DFA now. You were al so asked whether -- what
woul d be the result of -- if your proposal was adopted and
a producer/handl er becane -- had nore than three mllion

pounds per nonth of class one sal es?

A Correct.

Q kay. And | think this is either -- probably M.
Yal e, said they'd have to then pay sone anount into the
pool , correct?

A Yes.

Q Okay. Would they not also be entitled to draw
fromthe pool the blend price on any mlk that they had

whi ch was not a cl ass one --
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Yes.
-- usage”?

That woul d be true.

O >» O >

Okay. So that in essence, becom ng regul ated
means equalizing with all other producers and handlers in
the order?

A. Correct.

Q Equal i zing m nimum cl ass prices for raw mlk with
all the -- all other handlers in the order, correct?
A Yes.

Q And being on an equal basis for mnimum bl end
price on all your mlk is --
That is correct --

-- other producers in the order?

> O >

Yes.

Q Okay. And that dynamc, | think, is what you
referred to with respect to Brauns, M. -- the witness for
Brauns who said that at tines it was advantageous for them

to becone pooled, even if they are a producer/ handl er.

A Yes.

Q Because they draw noney fromthe pool ?
A Yes.

Q -- if the pool utilization was --

A That was his testinony.

Q -- was higher.
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(Soneone sneezes)

THE W TNESS: Bl ess you
(Second sneeze)

THE W TNESS: Bl ess you

MR. UNI DENTI FI ED: Thank you.
BY MR BESHORE:

Q Now, with respect to a question from Ms. Deskins,
and maybe M. Rower al so, regarding your elimnation on
page 23, or the strike-out on page 23 of Exhibit 32, of the
| anguage under the sole and exclusive ownership of the
producer/handler. 1Is -- did you not explain that on page
24 in the second bol ded sentence at the top where you said,
"We have deleted the references to ownership control solely
risk and enterprise since we consider that |anguage an
i ntent covering Section A"

A Yes.

Q Okay. And the elimnation of the ownership
| anguage was, in fact, intended to be permssive, if you
will, toward producer/handlers in that it would allow
qualification if they did not hold legal title to assets,
but, in fact, had sole risk in enterprise with respect to
t hose assets?

A That's what | tried to explain.

Q Okay. And, indeed, where ownership is crossed

out in your |anguage at nore than one point, sole risk is
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inserted to be the determ ning factor?

A Correct.

Q Now, if there -- you' ve indicated that you woul d
t hi nk about the question of whether any additional |anguage
woul d need -- m ght be needed to be provided or clarified
with respect to the market adm nistrator's role in the
process.

A Uh- huh

MR. BESHORE: Ckay. Your Honor, we would like to
reserve the possibility of recalling M. Hollon later if
when he has the opportunity to ponder, as he requested,
that issue of |anguage that the Departnment's counsel
addr essed.

THE COURT: Sure.

MR. BESHORE: And with that, | have no further
guesti ons.

THE COURT: Okay. (Indiscernible) few nore
questions on this side, then I"'mgoing to turn it over --
just sort of go (indiscernible) any nore questions fromthe
proponent side?

kay. Go ahead.

MR. BERDE: Well, ny only --

MR. UNI DENTI FI ED: One questi on.

THE COURT: Ch, sorry.

MR. BERDE: Again, Sydney Berde.
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BY MR BERDE

Q During the course of M. Yale's cross-
exam nation, he asked you whet her a producer/handl er was
nore regul ated or regulated to sonme extent greater than is
apparently indicated by our proposal.

A | recall that Iine.

Q Do you recall that?

A Yes, | do.

Q And isn't it fact that a handler is not regul ated
in his capacity as a handler with respect to classified
pricing or obligations to the pool ?

MR. UNI DENTI FI ED:  Obj ection, Your Honor.

THE COURT: I'Il let himanswer if he knows the
answer. It's --

THE WTNESS: |'m not --

THE COURT: -- regulations say what the
regul ati ons say anyway, so |I'Il let himgive

(i ndi scernible)
BY MR BERDE

Q Isn"t it a fact that with respect to the reasons
why we're here, a producer/handler is not regulated with
respect to the classified pricing required and obligation
of the pool required of all other handlers w th whom he
conpet es?

A. That is correct.
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MR. UNI DENTI FI ED:  Obj ection, Your Honor.
THE W TNESS: You know, --

THE COURT: | know, it's -- the regul ati ons say
what the they say. | going to let him-- it's going to be
easier to let himanswer it than to go back and forth. |'m

going to let himanswer the question.

Pl ease answer the question.

THE W TNESS:. Yes.

THE COURT: Ckay. Thank you. Anything else?

MR, BERDE: That's it.

THE COURT: Ckay. Now, I'mgoing to let M.
Ricciardi go. He's standing up first.

MR RICCOARD : [|I'mnot (indiscernible) M. Yale
can go with that, but with regard to the request that the
reservation of this witness being allowed to cone up and
provi de sonme additional testinony, my only point would be
that that issue has to happen prior to the time that the
opponents, for want of a better word, put on their
testinmony. | want this witness to cone in if he's going to
gi ve any additional testinony prior to the tinme that
anybody on this side has to provide any kind of testinony
or (indiscernible)

THE COURT: And why is that? Wy -- | nean, --

MR RICCIARD : | want --

THE COURT: It would be his --
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MR RICCOARD : -- their entire issue, Judge, so
that we can address it.

THE COURT: Well, | nean, this issue of
interpretation just canme up for the first tine half an hour
ago, | nean.

MR RICCIARD : Well, | understand that, Judge,
but I think my point would be, you have the right to decide
on the order, and we woul d request that they be provided
with that -- we provided this information prior to the tine
we start any kind of a testinony on --

THE COURT: Wuld you have that opinion by
tonmorrow, you think, M. Hollon?

THE WTNESS: | do not know, but | disagree with
M. Rcciardi's --

THE COURT: Okay. |I'mnot asking -- | didn't ask
you that question. WIlIl, you going to point to --

MR. ENGLI SH:  Yeah, Your Honor, Charles English
for Shanrock Foods and Dean Foods. And I'Il be glad to
hand M. Ricciardi a copy of the rules. There is nothing
in the rules that says that you go proponents then --

THE COURT: | know that. He's just talking about
doing it as a --

MR. ENGISH Well, | nean, --

THE COURT: |'mjust going to reserve --

MR. ENGLI SH. He needs to put sonmebody on
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| see what -

" m not

you

THE COURT: |1'mnot even going to --
going --

MR. ENGLI SH.  Yeah.

THE COURT: -- to rule on it now.

MR. ENGLI SH: Yeah. Fine.

THE COURT: Ckay? And we'l
know, we'll see how things are --

MR RICCARD : And | don't need the rules,
Judge.

THE COURT: Ckay. W'Ill see how things are

t onorrow, how we're going.

M. Yale, do you have any questions of the

W t ness?

MR. YALE: Yes, sone followup fromthe

Department's questions, Your Honor.
BY MR YALE

Q | -- let's talk about this

MR. UNI DENTI FI ED: State whom you represent.

1255

MR. YALE: Ben Yale on behalf of Smth Dairy --

Smith Brothers Dairy, Etteline Dairy,
BY MR YALE

and Mallory's Dairy.

Q Post-month audit, it turns out based on a weekend

sale of mlk that it gets posted to the next nonth, and it

shoul d' ve been posted to Sunday, the previous nonth, and it
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puts themover the three mllion by a pound. And this is
di scovered in an audit, which, by the way, audits can be up
to two years later?
(No verbal response)
MR YALE: Ckay.
THE COURT: You got to use words like "yes, sir."
THE WTNESS: Oh, I'msorry. You're right. Yes,
that is correct, audits can be up to two years | ater
BY MR YALE:
Q Al right. So let's say it's a year later, and
t he departnent cones in, they do their audits, and they
di scover that for that nonth a year earlier that there was
a sale that left, you know, the plant or however that works
out, that |ooked like it could ve been on Sunday, but it
ended up being on Monday, and it was a new year -- 0Or new
nonth, and therefore, it created for one of these nonths a
hi gher sale than three m|lion pounds.
So according to you, that would nake that nonth
-- they would be ineligible for being producer/handl er?
A Correct.
Q And they'd have to settle with the pool for that
volume of m |k based on their class utilization, right?
A Correct. Yes, sir.
Q Al right. Now, what about all the subsequent

nmonths up to the audit?
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A The sane, general procedure that would foll ow any
other audit. |If there's a, you know, a ripple affect, you
know, it would ripple right on through.

|"ve been -- just to give you an exanple, it's
not unusual at all for a producer to not touch base in an
appropriate nonth. Maybe in spite of everybody's best
intentions, that producer didn't get pool ed properly, and
that's not discovered until a year later. You know, the
mar ket adm ni strator goes through his duties, goes through
his audit procedures, conmes back and says, not only in
nmont h one was that producer not pooled, but in nonth two,
three, four, five, six, you collected funds fromthe poo
for that producer. Pay them back.

Q So it's your position that if in nonth one he --
they were under three mllion, nonth 2, they' re over by one
pound, and 3, 4, 5, 6, 7, 8, 9, 10, and 11, they're under
three mllion, and then on the 13th nonth, they do an audit
and find out that nonth 2, they're off, that all of 3, 4,
5 6, 7, and 8, 9, 10, 11, they've got to pay into the pool
until they are qualified again; is that correct?

A Correct. No different than any other audit
procedure.

Q Now, sonebody brought up the issue of partially
regul ated handlers. |Is that the case for a partially

regul at ed handl er?
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A Yes.

Q That once that they are off one nonth, then
they're off all the rest of the nonths?

A | f whatever that requirenent was in nonth one had
corollary, you know, incidents in nonth two through nonth
| ast, then yes.

Q But it doesn't on producer -- on partially
regul ated clients?

A "' m sorry.

Q Partially regulated clients it's a nonth-to-nonth
determ nation, right?

A Okay. Then the sane case would apply. You know,
in the exanples that | gave, that exanple, the producer
didn't touch base in this particular nonth, and then in --
perhaps there was only one nonth touch base. But if there
was an every nonth touch base, in nonth one, they didn't,
nmonth two, they did. Then in nonth two, they would be
qual i fi ed again.

Q | want to tal k about this ownership issue that
was raised, and | --

A Ckay.

Q -- just want to ask this kind of hypothetical to
see where we're at on this.

A Ckay.

Q Dairy -- an individual dairy farmer has the dairy
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farm and let's say it's two and a half mllion pounds, and
he sells that, and decided -- he bills them has --
operates another dairy farm sone place else. And the

buyer, who's sonme kind of |and contractor or whatever,

desires to be a PD. 1|s the ownership broken between the
first producer, or is that still part of the issue?
A I'm -- 1 do not know.

Q What about a dairy farner sells cows to a
producer/ handl er, and the producer/handl er has not yet paid
for the cows. Does that interfere, does that deprive the
producer/ handl er of being a producer/handler? And the
terms of the sale are, you pay nme next nonth.

A Agai n, you'd have to work your way through sone
of the various pieces and try to determ ne, you know, did
t hose cows get into the mlk supply, yes or no, you know?
Did they take possession? Did they mlk then? You know,
did they nove fromfarmto farn? You know, sone of those
are going to have to be determ ned, you know, using sone
degree of, you know, decision-nmaking, some degree of
di scretion.

| don't know that | can answer every possible
hypot heti cal that would conme out.

Q But isn't fundanentally the approach is, is if
you're going to be antagonistic towards producer/handl ers,

you take one view, and if you're going to be nore
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perm ssive, you take another; isn't that really the
dividing line?

A well, I, you know, hopefully you would try to
make as fair a decision as you can possibly make. And, you
know, and the intent, you know, is that, if you want the
benefit that cones, then you try to -- you justify all of
the requirenents that they are, and justify those to the
mar ket adm ni strator.

Q A question, again, going back to this three
mllion and, you know, the timng and the issue. Let's say
the secretary adopts your proposal. |Is there any
transition period to allow the producer/handlers to nmake
t he adj ustnents necessary?

A That's a good question, and | have to note we did
not di scuss that anongst ourselves. So | don't have a, you
know, a collective opinion. | guess | would have to say
that sonme transition time would not be totally
unr easonabl e.

| can't -- you know, | can't speak for the other
proponents on that. That would only be, you know, ny
opi ni on representing DFA.

Q Now, there was a question brought about this
transfer costs and the idea of a single entity and the
purchase and all that other, right?

A Yes, M. Rower asked that question.
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Q So if the sale and the anmount of purchase takes
pl ace between the retailer and the producer, does that nake
the retailer a handl er?

A l"msorry, I"'mnot follow ng your |ine of
guesti on.

Q As a producer/handler a sale, you know, is with
the retailer, you know, Harry's G ocery. kay?

A Okay. Harry's Gocery buys mlk from
producer/ handler X --

Q From t he producer/handl er, does that make then
the grocery then the handl er, because that's the nonment of
t he purchase?

A | don't have an opi nion.

Q Does that take you, in a situation where the
Department begins to regulate the retailer as a retailer as
opposed to a handl er?

A | don't think that the departnment can regul ate
under federal orders the retailer

Q In a followup on that same point is, is that if
evi dence -- we've had none of the buyers of mlk come in?
"' mtal ki ng about the stores haven't conme in and said, hey,
|'ve got -- you know, the producer/handler cane in on
Friday, and he sold it to ne at this price, and the
regul ated handl er canme in on Monday, and he sold it in this

price, and they were so nmuch lower, |I'mgoing with the
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producer/handler. W don't have any of that testinony,

right?

A Well, now, we did have M. Hitchell was a
W t ness, --

Q But --

A -- and so he testified --

Q But he doesn't buy mlk as a retailer from

processors. He doesn't buy any mlk froma
producer/ handl er, does he?

A | don't think that he does, but | think his
testi nony was based on the conpetition that he faces in the
mar ket pl ace.

Q Conmpetition, but |I'mjust saying, we don't have
-- you tal ked about Cosco.

A Uh- huh

Q We don't have Cosco. They haven't testified,
right?

A No, Cosco has not testified.

And WAl -Mart hasn't testified?
Wal - Mart has not testified.

And Al bertson's hasn't testified?

> O >» O

No, sir, they have not.
Q Al right. Now, if it were to be that the
testinmony, or that there was evidence that showed that the

producer/ handl ers that were selling to those plants, were
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selling it at prices that were consistent with m ni mum
cl ass one prices and reasonabl e processing fees, doesn't
that underm ne your whole premse that it's disruptive of
t he mar ket ?

A |f there were evidence that showed that, we'd
certainly have to consider that.

MR. YALE: Wth that, Your Honor, |'m done.

THE COURT: Ckay. Anyone el se?

Are you getting up to ask questions, M.
Ricciardi, or are you just noving around in your seat over
there? | can't quite tell.

MR. RICCIARDI: Well, you know, Judge, | couldn't
make up nmy mnd, but you know what, I'mgoing to sit in ny
seat and not ask --

THE COURT: Ckay. |In that case -- did you have
any nore questions over there?

You may step down.

THE W TNESS: Thank you.

THE COURT: And let nme -- before we nove on,
just want to check with -- is M. Van Treek here?

(No response)

THE COURT: | guess he won't be testifying till
t onorrow nor ni ng then anyway, given the opportunity.

Are you going to call Dr. Smth next, and I -- do

you want to take a five mnute break before we do that just
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to --

MR. UNIDENTIFIED: | think we should take a five
m nute break, and I -- and Dr. Smith is here prepared to
testify. I'dlike to -- if we started him 1'd |ike to get

done with him --

THE COURT: That's fine by nme. Wen we cone
back, | was going to discuss a few things about the
cal endar over the next couple of days.

Let's take a five mnute break.
(O f the record and reconvened.)

THE COURT: Ckay. We're back on the record.

You can have a seat, and |l et ne swear you in.
Pl ease rai se your right hand.

TERRY SM TH

havi ng been previously duly sworn, was exam ned and
testified as foll ows:

THE COURT: kay. And if you could please state
your nanme and spell it.

THE WTNESS: Terry, T-e-r-r-y, mddle initial
R, last name Smith, Smi-t-h

MR. UNI DENTI FI ED:  Your Honor, before | ask M.
Smth any questions, I'd like to --

THE COURT: | need you to identify -- | know --

MR. BESHORE: Marvin Beshore.

THE COURT: (Indiscernible) by now, but --
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MR, BESHORE: |'m sorry.

THE COURT: Ckay. You can proceed.

MR. BESHORE: WMarvin Beshore. 1'd like to ask
that Dr. Smth's statenent, seven pages with his C. V. as
t he eighth, be marked for identification as the next
consecutive exhi bit nunber.

THE COURT: Okay. | believe that woul d be 34.
Correct me if |I'mwong.

MR. BESHORE: | think so. Thank you.

THE COURT: Marking this as Exhibit 34.
(Exhibit No. 34 was marked.)

BY MR BESHORE:

Q Dr. Smth, would you give us your address and --
for the record, please, your business address?

A Yes, 2801 International Lane, Suite 210, conpany
name is Dairy Strategies, LLC, based in Madison, Wsconsin
53704- 3152.

Q Okay. Now, Dr. Smith, would you -- you've
attached your curriculumvitae to Exhibit 34. Wuld you
briefly review your profession -- your education and
pr of essi onal experience?

A My -- | grewup in the state of New York. | went
to Cornell University, a bachelors degree in animl science
and agricultural econom cs, a masters degree at the

University of Maine, and enphasis in dairy manure
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managenent, aninmal nutrition, conputer science and
econom cs, and ny Ph.D. is fromMchigan State University
in dairy science and agricultural economics. | net the
requirenents for a Ph.D. is both those departnments of dairy
science and agricultural economcs. M Ph.D. is in dairy
f arm managenent .

Q And could you --

A Backgr ound?

Q -- tell us about your professional background --

A |"ve held -- well, imrediately follow ng, or
actually during ny graduate programin M chigan State
Uni versity, | managed the university dairy farmwth 45
enpl oyees, nostly students. And follow ng that and the
conpletion of ny degree, | took a position in the
Department of Dairy Science at Chio State -- the Chio State
Uni versity, excuse me, in the Departnent of Dairy Science
and also held a joint appointment in the Departnent of
Agricul tural Economics at Chio State.

Following Chio State, | joined the faculty at

Cornell University in Ithica, New York where | had an
research extension in teaching appoi ntnent focused on dairy
farm managenment system simlar to what | did at the Ghio
State University. And following that, | was -- becane the
first director of the University of Wsconsin Center for

Dairy Profitability, which is a nulti-canpus center
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i ncludes the University of Wsconsin-Madi son, University of
Wsconsin-Platteville/R ver Falls, and University of

W sconsin Extension. Coordinated the center as well as

hol ding a full professorship in the Departnent of Dairy
Science at the University of Wsconsin, and I own the
visiting professor at the University of Wsconsin. | just
don't visit as often as | used to when | got paid there.

| took a sabbatical |eave with AgriBank, a farm
credit bank, which is the whol esal e bank for the mddle
part of the U S. and one of the -- one of ny tasks as part
of that sabbatical |eave was to devel op business plans for
financially rel ated service conpanies by commodity, and one
that | know sonet hing about is the dairy industry.

That resulted in the formation of Dairy
Strategies, and | forned that conpany in 1997, and today
have 15 staff donestically. 80 percent of our business is
inthe US. W have clients in about 25 states in the U S,
with offices in Wsconsin, California, Texas, and
M nnesota. And then we have international consulting
associates in Argentina, Australia, Brazil, China and New
Zeal and.

Q Have you testified, Dr. Smth, as an expert
witness in courts and other tribunals in the United States
and in other countries around the worl d?

A Yes, | have, both in the U S. and nost recently
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in the H gh Court of New Zeal and.

MR. BESHORE: Ckay. At this tine, Your Honor,
do offer Dr. Smith as an expert witness in dairy science,
agricultural economcs, with an enphasis in dairy science
producti on econom cs and farm managenent, so that he may
present his opinions in those areas to the secretary.

THE COURT: Ckay. That's fine. He's an expert;
he's qualified.

MR. BESHORE: Thank you.

BY MR BESHORE:

Q Dr. Smith, have you been retained by Dairy
Farmers of Anerica to present testinony in this proceeding,
and have you prepared a statenent?

A Yes, | have been retained by Dairy Farmers of
Anerica, and |'ve prepared a statenent that | believe has

been di stri but ed.

Q It has. Wuld you proceed with it, please?
A Yes. "I amTerry R Smth, the Ph.D., and have
attached ny brief curriculumvitae. |'mpresident and CEO

of Dairy Strategies, LLC, a dairy business consulting firm
based in Madi son, Wsconsin, with offices in California,
M nnesota, Texas, and W sconsi n.

"Dairy Strategies, LLC has clients in over 25
states in the U S. and seven foreign countries. Qur

clients are dairy producers and dairy related agri -
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busi nesses. In the context of this matter, our clients
include dairy farm businesses that range in size from 40
cows to over 10,000 cows.

"I have been engaged by Dairy Farmers of America
to provide ny dairy business nmanagenent and econom cs
expertise to the issues relevant to this hearing.

"Dairy industry overview, challenges and
opportunities. Long-run returns, excluding appreciation
and agriculture have been quite |l ow over tinme, and
therefore it has often been difficult for many producers to
justify making the necessary capital investnents needed to
t ake advant age of new technol ogy and i nproved production
and managenent systens.

"Capital investnents in the dairy sector have
typically resulted in lowreturns, two to four percent
return on assets are away, due in great part to the over-

i nvestnent in machinery, buildings, equipnent, and | and.

"The chal l enge for the future as margins continue
to tighten is to focus on the operational systens that
produce cost-effective |levels of m |k output while
enpl oyi ng assets that provide the greatest returns and
reduce investnents in the | ower return assets. In many
situations, this may mean increasing the |evel of
specialization within the dairy farm busi ness and havi ng

ot her busi nesses provide inputs and services, for exanpl e,
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feed, heifers, contract veterinary services, contract
manure hauling, et cetera, to the business.

"Profitable dairy farm busi nesses can be
characterized by high production efficiencies, reasonable
i ncone | evels, and excellent cost control. A business
expectations of the possible future gains from an
i nvestment or change in managenent practices or technol ogy
nmust be based in part on past performance and in part, on
forecasts of expected future performance.

"The dairy profit equation is quite sinple;
profit equals price, mnus costs, tinmes volune. Therefore,
there are three ways to increase profitability. One,
increase the price. Two, decrease costs. Three, increase
volunme. These are the dairy manager's three primary
control factors for maintaining or increasing profits.
Managenent is challenged to find the best bal ance anong
these three factors. A change in the cost, volune, or
price will likely affect both -- one or both of the other
two factors.

"The best a business can do is to nake sone
estimate of the range of possible future costs and expected
returns, and the relative chances of earning a high or |ow
profit on the particular investnment or investnents. The
producer/ handl er faces this conpl ex of operational

i nvest ment deci sions as they position their businesses for
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the future, the sane as does any busi ness.

"Characteristics of U S. dairy operations
operating in total cost. The follow ng figures, which have
been referred to previously, froma recent USDA ERS

publication, ME roy, et al, 2002, Agricultural Incone and

Fi nance Qutl ook, USDA Econoni ¢ Research Service, Bulletin

Al S-79, Septenber 26, 2002, depict the average esti mted
operating and full cost of production by size of business.
These average costs and rel ationships reinforce the well -
known econom es of size characteristic of the U S. dairy
farm ng sector.”

And the follow ng tables, or figures denonstrate,
or are taken directly fromAIS-79, snmall dairy operations
| ess than 50 cows, nediumdairy operations with 50 to 199
cows, large dairy operations with 200 to 499 cows, and then
what they characterize as industrial scale dairy operations
of 500 cows or nore. And depicted in the graphs are from
the arm (phon.) survey -- the year 2000 dairy arm survey,
t he percent of operations and the correspondi ng operating
costs, and operating and ownership costs are what |'ve
referred to as total econom c costs.

"The wel | -managed, snualler sized operations can
be very cost effective with larger sized dairies in
relationship to operating costs or operating efficiencies

as depicted in the four figures above, figures 24 through
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27 from McEl roy, et al 2002. Note in particular that the
percent of farns with operating costs below, say, ten
percent, that's $10 per hundredwei ght are reasonably
simlar across herd size ranges.

"However, the advantage is typically reduced when
ownership costs and other fixed costs are added to arrive
at total econom c costs of production. Operating and
ownership costs, see figures above. Therefore, the short
run survivability of many dairy farm businesses is
achi evabl e whil e not being concerned with capital
repl acenent costs, which, of course, are real costs, and
nmust al so be accounted for when planning for the | onger
termviability and sustainability of the business.

"In the short run, a focus on inproving
operational efficiencies, for exanple, using operating
expense ratio as a neasure of operating efficiency, wll
hel p i nprove operating profits. However, a dairy business
wi th high capital investnents per cow or pound of mlk
produced will negatively inpact the ability of the business
to grow, which is characteristic of many average sized
dairy operations in the U S. Mny dairy farm busi nesses
are over capitalized and/or have invested in |ower return
assets that dramatically inpact the ability of the business
to produce conpetitive returns.

"Taking a critical look at both the operating
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efficiency and capital efficiency of any business are
inmportant to the future success and sustainability of the
busi ness. Businesses return on -- business with returns --
return on assets are away greater than the average cost of
capital, have the opportunity to use |l everage debt capital
effectively to enhance the opportunity for the business to
grow, which is a characteristic challenge for many average
si zed dairy businesses across the U S

"Chal | enges and opportunities facing
producer/ handl ers. The nedi an sized producer/handl er sells
approxi mately 100, 000 pounds of m |k per nonth, as you've
heard in previous testinony. This approximates a 50 to 70
cow herd with average, annual mlk sold per cow of 17,000
to 20,000 pounds per cow. The table bel ow depicts sone
realistic yet hypothetical size ranges, |evels of output,
and projected return -- returns.”

And what |'ve -- I'mdepicting in Table One that
|"ve titled "Hypothetical Producer/Handl er Exanpl es By
Size," are again, arbitrary but sonewhat representative of
the diversity, and certainly the diversity of clients that
we deal with in our business, of a nore typical the average
herd size, depending on whose nunbers you | ook at or use in
the U S. is sonmething -- somewhere around 73 cows, |
bel i eve.

So typical being sonewhat near the average, m d-
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sized dairy operation. |'ve suggested at 900 cows and then
| arger operations, and for those that think in terns of
mlk sold per nonth, at 20,000 pounds of mlk sold per cow,
that would be 1.5 mllion per nonth. And then an 1,800 cow
herd woul d be selling about three mllion pounds, which is
simlar to the -- well, is the nunber that we' ve been

tal king about in the context of this proposed new
regul ati on.

"Across these" -- and what |'ve also done is just
to characterize profit per pound of mlk sold, capturing
sone of the econom es of size associated with the |arger
units, particularly attributable to inprovenents in capital
efficiency.

"Across these hypothetical size ranges, 90 to
1,800 cows, the structure and organi zati on of these
busi nesses is typically quite different. The typical 90
cow dairy operation will have a work force of two to three
full-time equival ents, conprised of the owner and famly
menbers providing all |abor and managenent to the business.
In contract, the typical 1,800 cow dairy operation wl|
have a work force of 15 to 20 full-tine equivalents,
conprised of one or two full-tinme herd managers, the dairy
oper ati ons manager and/or general nmanager, outsider feed
manager and a parl or manager.

"The ability of these businesses to specialize in
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specific areas of responsibility is quite different. The
| arger business, in addition to being able to capture the
econom es of size, will typically also achieve greater
| evel s of specialization, due in great part to the depth of
managenent. The smaller sized dairy businesses wll
typically be nore diversified operations, often raising
their owm forages, raising their own replacenent heifers,
and in the case of a producer/handl er, also processing and
di stributing finished dairy producers, thereby spreading
t heir managenent thin across the respective cost and profit
centers under their control

"More and nore of the larger dairy operations are
speci alized mlking operation, and are typically have their
repl acenent heifers customraised, or sell heifer calves
and buy springing (phon.) replacenents as needed.

"I'f and when there are seasonal m |k production
needs that are sonmewhat predictable within their annual
mar keting plan, there is obviously a greater opportunity to
adj ust herd inventories and nunmber of cows m | ked by
managi ng within herd m |k production |evels and herd
nunbers.

"A larger specialized dairy operation can nore
easily decide to mlk a portion of their herd three tines
per day and the bal ance of their herd two tines per day,

t hereby adjusting their |evel of output and al so managi ng
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operating expenses, particularly mlking labor. This |evel
of managenment control is also nore easily applied to a

| arger herd managi ng cows in |arge groups when utilizing a
t echnol ogy such as BST, bovine somatotropin, as a tool to
manage production efficiency quite effectively.

"Due to the fact that the larger producer uses
primarily purchased feeds versus hone-raised feeds or
pasture in many cases, the seasonality of m |k production
is usually less -- should say 'of a managenent chall enge,’
"as there is a greater ability to target the feed purchase
decisions to the herd and m |k market needs from a pl anni ng
standpoint. Simlarly, the ability of a |arger herd where
cows are managed in groups, typically with groups of | arger
size than the nmedi an producer/handl er represents, has a
| abor and production efficiency advantage over the smaller
herd si zes.

"The ability to inplenent feeding and nanagenent
strategies designed to directly inpact the mlk conposition
of the overall herd or a group is certainly nore feasible
in a larger operation. This would, of course, be a
potential advantage for the |larger operator to effectively
bal ance the m |k conponents to better nmeet their particul ar
mar keti ng needs, particularly since the producer/handl er
producing for a fluid market will be |l ess concerned with

butter fat depression than the non-producer/handl er.
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"The larger dairy operation has the ability to
mar ket tanker |oad quantities of mlk every day, which is a
clear, conpetitive advantage froma m |k marketing
standpoint, than the typically sized producer/handl er that
m ght produce a tenth of a tanker |oad per day.

"The larger dairy operation is much -- is in a
much nore favorable position to consider the application of
on-farmm |l k concentration technol ogi es, reverse osnpsi s,
and ultrafiltration as another means of effectively
matching their mlk production nore closely with their
| ocal market needs, while having the flexibility to nove
concentrated mlk to nore distant markets in a cost-
effective manner.

"The |l arger, nore specialized operations have a
much | ower risk exposure in nost situations to the risk
associated wth farm ng or cropping operations, and are
typically forward contracting both forages and concentrates
and by-product feeds often a year in advance, thereby
havi ng much nore control over the variability of input
costs than the diversified operations, usually the smaller
dairies that are producing their forage and even sone of
their grain.

"Whil e any dairy business has the ability, often
t hrough their m |k marketing organization, to take

advantage of the price risk managenent tools available to
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them the |arger operations with nore depth of managenent
and/or with greater ability and willingness to hire
consultants to assist with the devel opnment and

i npl enentati on of a conprehensive marketing and ri sk
managenent programare nore likely to have an input and
out put price risk managenent program

"The m |k futures and options markets avail abl e
on the CMVE, Chicago Mercantil e Exchange, while available to
all dairy producers to manager their mlk price risk, have
contract sizes of 200,000 pounds, which are nore conpatible
with the |arger producer than average sized producers. The
m ni mum contract size, coupled with the transactions costs
and managenent tinme required to manage mlk price risk
tends to favor the larger dairy operation's ability to
i mpl ement them

"A producer/handler, large or small, has nade the
commtnment to market their owm mlk and therefore has
posi tioned their business for the value ad opportunities
and associ ated risks of producing and marketing a
peri shabl e product.

"The capital intensiveness of the dairy farmng
busi ness represents a challenge for all dairy producers.
However, the correspondi ng economes of size in mlk
production are real and certainly favor the |arger

operation -- the larger dairy operations that are in a
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position to make the | evel of investnent needed to capture
t hese economes while still maintaining a high | evel of
operational efficiency.

"The managenent structure of a large dairy -- of
| arger dairy operations certainly provides a capacity for
t hese operations to |l everage this nore specialized
managenent expertise throughout the business from
operations, dairy, and processing, through to the marketing
of a quality, finished product. In addition to capturing
the econom es of size at the m |k production |evel, other
testimony will or has" -- it has, "denonstrated the
econoni es of size associated with the greater -- of the
| ar ger processing capacities as well.

"The ability of producer/handl ers produci ng and
marketing mlk in excess of the proposed three mllion
pounds per nonth limt before becom ng regul ated shoul d not
present a |arge econom c disincentive for those
producer/ handlers that will be affected.”

Thank you.

Q Now, Dr. Smth, I'd like to focus on -- with you
for a couple of questions with respect to a nore than three
mllion pound per nonth dairy production unit that is
vertically integrated into mlk processing and is a
producer/ handl er. What techniques are available for that

entity to match its conmponents -- m |k conponent production
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with the needs of its fluid mlk market?

MR. UNI DENTI FI ED:  Your Honor, we're going to
object. He has not established any expertise dealing with
producer/handlers. He's a farner expert, which is a
wonderful thing. |I'mnot belittling that, but he has no
evi dence of knowi ng what the swings are in
producer/ handl ers, no evidence, nothing in his curricul um
vitae, that he's done any processing or anything el se.
It's out of his expertise.

THE COURT: Well, I'mgoing to |l et himanswer it
and the Secretary can give it weight that he -- she feels
i S necessary, given his expertise. Although, if you want
to -- in answering the question, if you want to discuss
your expertise on that question, that's fine, sir. o
ahead.

BY MR BESHORE:

Q | think the question was, and I'l| phrase it
briefly to indicate what techniques are available for three
mllion plus producer to match conponents with the known
conponent demands of the fluid mlk market?

A Well, there's certainly a nunber of techniques,
and it's -- there are techniques that'll -- producers that
are concerned about butter fat and protein specifically,
and | do have expertise in this area, are fighting agai nst

so that they are concerned about depressing the conponents.
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In the case of a fluid marketer where the -- that
the butter fat requirenent of the marketplace is probably
closer than a two percent cow, which we haven't genetically
bred yet, there are abilities to nmanage that conponents,
particularly as it relates to fat, and worrying | ess about
fat depression, and in fact, having the ability to, in many
cases, feed a | ess expensive ration because the energetics
of producing fat are such that it -- you don't get
sonething for nothing. The feed input's required to
produce fat are greater than if you're producing | ower
| evel s of fat.

And in the context of expertise, we have clients
that are not classified as producer/handl ers, but we have
clients that market their own mlk. W have clients that
are proprietary dairy plants that are cooperative dairy
plants. So to suggest | have no expertise in mlKk
marketing as it relates specifically to producer/handler, |
think is alittle bit of a stretch.

Q Okay. Now, you heard M. Hollon's testinony
t oday, which was drawn apart from sonme of the statistics of
demand in these particular mlk markets. And you know t hat
he testified drawing fromthe market adm nistrators
exhibits, which I've been previously presented, that the
fat percentage demanded of the fluid mlk market in O der

124 or Order 131 is around two percent, correct?
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A Yes.

Q Now, is that the level of butter fat that the
aver age herd produces?

A No, it wouldn't be. A --

Q |"msorry. So that it would not be. The average
is nore |like what, 3.7, 3.67

A Yeah, 3.67 | think is the market average. W
typically are concerned -- and again, the -- there's
obviously a clear difference between the producer/handl er
who is selling that specific product of that specific
conponent | evel versus a typical dairy producer that's
getting paid for pounds of solid, pounds of fat, pounds of
protein, and then a quality adjustnent around that. So
there's certainly differences there.

But, you know, typically we would be concerned if
a herd were running an average butter fat at two percent.
The cows woul d not be very healthy, and it would be
difficult to achieve. Not that it doesn't happen, but as |
said, we haven't bred that cow yet.

There certainly are cows in the, or sires in the
genetic pool that are well-known to cause reduced butter
fat output, and strategically there would certainly be an
advantage. They tend not to be the nobst expensive bulls,
to be an advantage to utilize those lowtesting bulls in a

breedi ng program for a producer/handl er that's |ooking for
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that | ower fat percentage.

Q So if | understand you, Dr. Smth, as a dairy
farmer, if your market is a fluid market that demands | ow
butter fat tests, you can actually -- and you're a
producer/ handl er producing your own mlk input for your
processi ng plant, you can manage your production so that
it's a lower fat level, and therefore you have | ess excess
butter fat com ng out of your production systenf

A Yes, with -- the caveat would be within reason
and | think within reason would be, we're tal king about a
herd that mght be testing in the 2.9 to 3.1 to 3.2 percent
butter fat versus the 3.5 or .6 nore typically expected.

Q And therefore, if your herd' s at 2.9 or 3.0,
you' ve got -- and you've managed it with cheaper feed
i nputs actually, you' ve nmanaged it to be 2.9 or 3.0 rather
than 3.5 or 3.6, you have |less surplus butter fat to be
sold in possibly a distressed marketing circunstance?

A Yes.

Q Correct?

A Yes.

Q kay. Are there ways that a larger farm
producing nore than with -- how many cows do you have to
produce roughly three mllion a nonth, 1,800 --

A -- 1,800 I showed --

Q kay.
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A -- at 20,000 pounds a nonth sold per cow.

Q kay. If you've got -- if you're mlking 1,800
or nore cows, are there ways that, in the short and | ong
run, you can tailor the production to the demands of your
end product market if you're a producer/handler, to the
vol une you need for your fluid production?

A Well, | certainly think you can, again, within
reason, within reason, but | truly believe that every dairy
farmer is challenged wth taking nore control of their
marketing. And so | don't think that -- | don't think the
mar keting of mlk is unique to the producer/handler. The
chal l enges -- as | suggest, there's risk nmanagenent tools
avai lable to all dairy producers and processors and
mar keter to take advantage of managi ng sone of that
volatility and price risk that's so characteristic of the
mar ket pl ace t oday.

Q Now, if -- in ternms of just m |k production
vol ume, what tools are available nutritionally or in terns
of managenment technics to tailor that production to your

end nmar ket demands?

A Production in terns of output per cow or per --
Q Just --

A Qut put per cow?

Q Total aggregate volunme in your operation

A Wel |, probably one of the nost basic
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opportunities is to feed a total mxed ration, which is a
little nore difficult than our typical 70 or 80 cow
stall/barn operation than it is in an 1,800 cow dairy. The
ability to use lower cost comodities and by-product feeds
in atotal mxed ration, the -- every bite the cow takes is
bal anced usually by a professional nutritionist. So the
ability to manage production by group and across the herd
is certainly nore feasible in a larger operation -- 1,800
cow dairy that's not using a total m xed ration, |I'm not
sure | could find one.

That coupled with technol ogies |ike bovine
somatotropin, as | suggested before, a typical response is
ei ght or nine pounds of mlk increase in mlk output on
average across a herd follow ng the | abel recommendati ons

Q Per cow per day?

A Per cow per day. W' re well-known, the expected
increase in production in the 13 to 15 percent range, going
from2X mlking to 3X m|lking. Probably expect another ten
percent increase to go to 4X mlking. There's a few 4X
m | king herds in the U S

Q Well, can you just explain what you nmean for the
record by 2X, 3X, 4X m | king?

A kay. I'msorry. 2X mlking would be the nost

prom nent frequency of m |l king cows over the course of the
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day.

THE COURT: By 2X, you nean two tines a day?

THE WTNESS: Two tinmes a day, you know,
typically 12 hours apart, and a 3X herd would be m | ki ng
every eight hours, and to be perfectly honest, the | abor
issues of mlking three times a day or four tinmes a day are
real on a -- particularly on a single, or even a two-famly
oper ati on.

We often see a trend when m |k prices are down in
t he basenent, a typical response because producer knows
that they'|l get a response will be to go to 3X mlking.
The usual challenge is who's going to get the m dnight
shift, and it represents a | abor challenge for a typical
average sized dairy in the U S. And then, of course, four
time a day m | king would be every six hours.

Anot her option is to -- that has been pitted as
an opportunity for average sized operations is by using
robotics, and a typical robotic mlker, which actually goes
in -- the cowwal ks into a stall, the -- there's a picture
of the cow electronically in the conmputer. The mlking
machi ne conmes up and attaches itself all robotically, just
sane kind of robots that paint cars, and there doesn't need
to be an operator there.

It's a capital efficiency issue, a trade-off

bet ween | abor and capital because they cost about $150, 000
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a stall, but they do provide an opportunity to reduce | abor
costs and inprove mlking efficiency. A typical cowin a
robot installation will be mlked three and a half or four
times a day.
BY MR BESHORE:

Q Are those -- would those technics allow the |arge
farm operator, in your opinion, to closely tailor the
out put of their production unit to the demands of their own
fluid mlk market?

A Oh, | think absolutely. | nean, there's -- we
have clients that are matching their production on a
regul ar basis to what they feel is the nost profitable mx
of resources. So there's no question about it. The
ability to mlk a group of cows, the nore efficient cows
three tines a day, as | nentioned as an exanple, and the
rest of the herd two tines a day is a fairly common
practice. Again, it has sone |logistics issues that -- and
practical issues of howto inplenment it, but it's certainly
done and done quite successfully.

It's -- just as an exanple, if you talk to the
fol ks in Canada who are under, of course, a supply
managenent system these technics are used quite commonly
to conply with their quota requirenents because the over-
gquota price is well below the operating costs of

producti on.
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Q kay. So that if a producer/handler in any of
these markets was experiencing distressed returns for their
m |k, such as the over-quota prices in Canada, they could
manage their output to avoid that |oss?

A They have that ability, as does any dairy
pr oducer .

MR. BESHORE: May | have just a second?
(Pause)

MR. BESHORE: | have no further questions for Dr.
Smith on direct. | would ask that Exhibit 34 be received
into the record, Your Honor.

THE COURT: Any objection to that exhibit?

MR. UNI DENTI FI ED: What was the request that --

THE COURT: Exhibit 34 be admtted into evidence.

MR. UNI DENTI FI ED: (I ndi scerni bl e)

THE COURT: His statenent -- his testinony
coupled with --

MR. UNI DENTI FI ED:  -- objections, Your Honor,
because there's sone inaccuracies (indiscernible)

THE COURT: Well, you can bring it out. | stil
-- I don't think it's going to make it any | ess adm ssi bl e,
just --

MR. UNI DENTI FI ED: (I ndi scerni bl e)

THE COURT: -- goes to the weight. So I'm going

to admt it.
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THE COURT: You're all done, right, M. Beshore?

MR BESHORE: Yes.
THE COURT: Ckay.
MR. YALE: |'mready.

THE COURT: Ckay. Then go ahead, M. Yale.

MR. YALE: Thank you.
BY MR YALE

Q Benjamin F. Yale on behalf of Smth Brothers

Farmers, Etteline Dairy, and Mallory's Dairy.

M. -- Dr. Smith, let ne ask this question. Are

you here testifying in favor of limting the size of a

producer/ handl er exenption under the Federal Orders?

A No.

Q What are you here for?

A |"mhere to provide ny expertise on the issues at
hand here. |I'm-- |'ve been retained by Dairy Farmers of
America, but when you say |limt the size, | -- you know,

you' re tal king about sonmething that | don't think this

proposed change has really anything to do wth.
Q You - -
A You're putting -- if you're suggesting --

going to agree with sonething that --
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Q Al right. Well, let ne ask this question then
Do you understand that a producer/handler of -- that exceed
three mllion pounds per nmonth under the proposal wll
cease to be a producer/handl er under the order?

A Yes, | understand that as its proposed --

Q And begi nning at 3,000,001 pound will have to pay
the difference between the blend and the class one price
into the Federal Order?

A Wel |, making that assunption as a certainty, |
woul dn't agree with.

Q Wel |, what do you understand the inpact of
regul ati ng a producer/handl er over --

A | do that they woul d becone regul at ed.

Q And do you know what the inpact of them being
regul ated woul d be?

A Yes, they woul d becone regul ated and receive the
uniformblend price as a producer |ike other regul ated
processors and the producers that supply those plants are
recei ving.

Q And - -

A And what it does is, in ny -- fromny standpoint,
it levels the playing field in ternms of the opportunity to
t ake advantage of what are obviously sone historical |aw
that was designed to stay away fromthe adm nistrative

requi renents associ ated with producer/handl ers.
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Q I -- well --

A So if you're asking me to -- is three mllion
pounds the magi ¢ nunber or not, | don't have an opi nion
about that.

Q No, that's not ny question. M question is, what

i s your understanding of the econom c inpact of a farner
that's a producer/handl er that noves under this proposal
that has in excess of three mllion pounds of class one
sal es per nmonth? What is the econom c inpact on that
farmer?

MR. UNI DENTI FI ED: He just answered the question,
Your Honor.

THE COURT: Well, | think he -- it's -- it was
difficult to see exactly what question he was answeri ng.
He went on a little bit, so I'mgoing to allow that

clarification, because | was sort of thinking the sane

t hi ng.

I f you could answer his specific question, it
will make it alittle bit easier, | think.

THE WTNESS: ay. Could you ask it again?
BY MR YALE

Q VWhat is the economi c inpact on a producer/handl er
that it produces and markets nore than three mllion pounds
of mlk as class one per nonth as a result of the adoption

of the proposal that's before the secretary at capping that
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at three mllion? Wat is that econom c inpact?

A |"d be happy to answer that in work with
producer/ handl ers to better understand their cost and
returns. | can't generalize that, and I won't generalize
that across the popul ati on of producer/handl ers.

| don't know the inpact it'll have on each one of
t hese individual businesses. It may be a positive inpact
in ternms of their business opportunities and profitability.
So | won't make a bl anket statenent that's negatively
i mpacting or positively inpacting all producer/handl ers
because I know what the diversity of cost and returns are
for dairy producers across the population. W nake our
l'iving understanding that for businesses.

Q | s there anything as a producer/handl er that you
woul d reconmend that would be different froma regul ar
farmer that woul d maxi m ze that anmount of noney -- or

anount of noney they would return over, if they produce

nore than three mllion pounds?
A Absolutely. 1'd take a | ook at their operating
efficiency. 1'd separate theminto cost and profit

centers, their dairy operation, their processing and

mar ket i ng operations, and | ook at how they are contributing
to the overall performance of that conbi ned business, and
see what opportunities exist for taking advantage of the

ri sk managenent tools that are out there, and marking --
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mar keting their mlk in an aggressive and business-1Iike

manner .
Q Let me make this a little nore specific. There's
been testinmony that indicates -- | think M. Hollon today

testified that if their proposal is adopted, and the
producer/ handl er had a access of three mllion pounds, that
t hat producer would pay into the producer settlenent fund
the classified price and receive back a blend price, right?

Do you understand that?

A Yes.
MR. UNIDENTIFIED: 1'mgoing to object to the
formof the question, Your Honor. [|I'msorry it's already

been answer ed.

THE COURT: | don't --

MR. UNIDENTIFIED: M. Yale's referring to three
mllion pounds, and it's critically inportant not just to
refer to three mllion pounds, but to refer to three
mllion pounds of production and/or three mllion pounds of
route dispositions within the order. And the distinction
is inportant, and as these questions cone, sonetines it's
been asked one way, and sonetines it's been asked the
other. And | think he needs to be clear which he's
speaki ng to because the answers will differ.

THE COURT: Al right. Gkay. Do you want to

clarify that?
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MR. YALE: Your Honor, I'Il clarify that.
BY MR YALE

Q We're going to talk about three mllion pounds of
cl ass one --

A Sal es.

Q Al right. So he's got in excess of three
mllion pounds of class one, and he markets that ml|k. And
he has to pay into the Federal Order pool the classified
price on all that mlk, and return back a blend price,
right?

A Yes.

Q Do you know what the econom c inpact that is?

A On all producer/handl ers?

Q On a producer/handl er, how would you figure that?
Let nme ask --

A It'd be very easy to figure. |If | had three
years of bal ance sheets, two years of incone statenents,
could answer that question with great specificity for the
i ndi vi dual .

MR. UNI DENTI FI ED:  Your Honor, | would al so
object to the question. |It's a hypothetical wthout
conpl ete foundation. How nmuch surplus is -- how nmuch non-
cl ass one production does the producer have because that's

part of the equation also? | don't know whether M. Yale
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THE COURT: Well, he can answer -- he can ask the
guestions, and he can answer them If you want to nodify
themon redirect, then that's fine, but, | nean, unless he
doesn't understand the question, the question stands. And
| think he's answered it, actually.

MR. UNI DENTIFIED: Well, actually here's an
additional objection to this line of question. Dr. Smth
was not offered as an expert in the operation of the order,
and that is the exam nation --

THE COURT: He asked himif he knew what the
i npact of sonething would be, and he's -- and that -- the
qguestion stands, and the answer stands, and let's go on to

MR. UNI DENTI FIED: Al right.

THE COURT: -- the next thing.
BY MR YALE
Q | want to make a -- | want to go to a specific
exanpl e.
A Uh- huh
Q | want you to assume for a nonent that there's a

farmout there that producers four mllion pounds of mlk
per nonth, has for a long tine. Well managed, uses many of
t he managenent tools that you -- always can use nore. W
can always be better. W can always be nore efficient, but

is doing that well as a farmer. And is also a processor,
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and he produces all that and turns all that mlk into
bottled mlk and sells it. Al is class one.

A Uh- huh

Q Al'l right. Under the current situation, when he
sells that mlk, and 1'mgoing to ask this as a formof a
question, he has no obligation to the pool for any of the
sal es that he gets back, right?
What | evel of --
He's at four mllion today wthout any -- no --
(I ndi scerni bl e)

He gets to keep all that noney, right?

> O >» O >

| would agree with that.

Q Al right. Now, if tonorrow this order proposed
amendnment took effect, and we're into a new nonth, and
everything el se stays the same. Now he's over the three
mllion, he's fully regulated, right, is your understanding
of this proposal ?

A That' s nmy under st andi ng.

Q Al'l right. Now, you would agree then that he has
to pay into the pool for that four mllion of class one,

the class one price, right?

A Yes.

Q And he woul d get back a blend price, right?
A Yes.

Q On all that mlk, right?
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That's a 100 percent of his --
Ri ght .

> O >

-- of his marketing? Uh-huh.

Q Al right. So now !l think you can do this math
I f the average difference between that class one and that
blend for that four mllion pounds or class one sales in,
you know, that's all that they're selling. There's no
other blend in that, is $1.70 a hundredwei ght, what is his
monthly contribution to the pool? 1t'd be four mllion

turned i nto hundredwei ghts, right? Wat, 40,000, --

A Uh- huh

Q -- times $1.70, right?

A Uh- huh

Q 680,000 or -- wait -- huh? 68,000, right?
A Sonebody did a calculator on it.

MR. UNI DENTI FI ED: (I ndi scerni bl e)
THE WTNESS: You did it in your head.
MR. UNI DENTI FI ED: (I ndi scerni bl e)

BY MR YALE
Q kay. It's $1.70 a hundredwei ght --
A Yeah.
Q -- on four mllion pounds a nonth.
A Yeah.
Q What's that effect?
A 68, 000.
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BY MR YALE

Q 68 -- okay. And then for 12 nonths. Le
it's 70,000 for 12 months. How nuch is that?

A 816, 000.

Q Okay. That he wasn't paying before, and
payi ng, right?

A Uh- huh

Q That's what this proposal's about. Doy
under stand t hat ?

A Well, potentially.

Q Well, how s he going to change that nunb

can he change that class one and that blend price?

A You tell me where the $1.70 cones from
com ng --
Q Do you have the exhibits avail able

(i ndi scernible)

A Yeah. Well, they're at ny seat, --

Q 34. 1'mgoing to show you --

A --but I"Il go ahead with your |ine of
qguesti oni ng.

Q |"mgoing -- no, | want to show you
(i ndiscernible) yeah, this is Elvin's. 33, | want
you Exhibit 33. And | want to point to you, to Ex

Tabl e A-2 and page five. Now, when you were here
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set through some of that testinony today, right?

A | did.

Q Did you -- were you here when he expl ai ned t hat
t abl e?

A Yes.

Q Al right. Do you understand that to explain
that that's the difference that the producer/handl er woul d
be required to pay into the pool if they went froma
producer/handler to a fully regul ated?

MR. UNI DENTIFIED: 1f they were 100 percent
BY MR YALE

Q 100 percent cl ass one.

A That' s nmy under st andi ng.

Q Al right. Now, com ng back to that again, you
-- day one, or today, there are four mllion pounds class
one. They don't pay anything in the pool, and tonorrow
t hey begin, and they have to pay at this rate of 800, 000
pl us per year. \Wat can they do to change that nunber?
Not in their operations or profitability. Wat can they do
to change that nunber?

MR. UNI DENTI FI ED 1: Now, Your Honor, | object to
the question. He says, what can they do to change the
nunber, not change any of their operations. | nean, it's
nonsense.

MR. UNIDENTIFIED 2: No, it's not --

R & S TYPING SERVI CE - (903) 725-3343
5485 S. Live OGak, G lner, Texas 75644




© o0 N o o b~ w N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo 0o »dM W N - O

1300

MR. UNI DENTI FIED 1: How can they change a nunber
if --

THE COURT: You -- okay. Do you understand the
guestion?

THE WTNESS: | do. If -- it's -- 1 nean, it's
so hypothetical, it's -- you know, it gets a little bit
ridicul ous at sone point, but what | will say, using your
hypot heti cal, never-to-exist-probably exanple, he has the
ability to go into another business, to nmake changes in his
business. If he decides that the dairy production part of
t he business is nore profitable than the processing part of
t he busi ness, which one he's going to grow? There -- or,
rational business person going to grow, and vice versa.

You're giving me a hypothetical exanple across a
i nt egrated business and sayi ng, you know, what choi ces does
he have? He has a nunber of choices, just |like every dairy
farmer has choices to make every day as they're faced with

either record low mlk prices or pretty favorable mlk

prices.
BY MR YALE
Q But you answered the question. You indicate that

based on this change and being faced with 800, 000, they've

got to -- they have to consider changes in their operation,
right?
A Sure, it's change in the business climte.
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Q Possibly the sale of their herd, or sale of their
pl ant, or maybe bot h?

A No, no. Possibly -- anything's possible. You're
pai nting a worse case scenario that | don't think is
necessarily realistic.

Q You don't --

A Because | also know that -- | also know sonet hi ng
about the margins that a business the size that you just
described are likely to generate. Now, is this change
going to inpact then? O course it can inpact a business,
and it mght inpact a business quite dramatically, but
we're not tal king about -- we're talking about a really
statistical outliers in terns of what the intent initially
was from an adm nistrative standpoint.

So, | nean, --

Q Do you have --

A -- | could easily -- I"ll just give you ny
opinion. | could easily argue that there should be no
exenptions, and | know the hardship that that will present
to this -- the average 70-cow producer/handl er, but the
cl eanest and easiest thing to do would be to provide no
exenptions, and then we don't -- we're not tal king about
t hese hypotheticals. That's reality then.

Q So, in other words, an ongoing -- you have no

concern that an ongoi ng operation affected by governnent
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regul ation inposed with -- in excess of a mllion dollars
in new costs --

A No, | mean, you said --

Q 800, 000, that's not something that they should be
worri ed about ?

MR. UNI DENTI FI ED:  Obj ection, Your Honor. Qbject
to the formof the question. He's asking -- in ternms of
the rel evance of the thing, does he have concern on a human
| evel for whether sonebody --

THE COURT: Well, he can answer --

MR. UNI DENTI FIED: -- has a change in their
operations?

THE COURT: | see where it's not real relevant
(phon.), but I"'m-- | don't know if he's asking on a human
| evel or a --

MR. UNI DENTI FI ED: (I ndi scerni bl e) concern.

MR YALE: | -- we --

THE COURT: Wwell, --

THE WTNESS: Let nme just add this. W have
clients right now that are asking the very question that
you' re posing on a hypothetical, saying we're designing and
i npl ementing sone | arge scale operations in the M dwest.
And the question that's being asked is, how close do we get
to the consuner in the product that we product and market?

Do we stop at the farmgate, or do we go further?
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And they're exactly asking the question that
you' re tal king about, but they're going to make it -- based
on whether the regul ati on gets changed or doesn't get
changed, they're going to make it based on good, sound

busi ness deci si on.

BY MR YALE:

Q How many producer/handl ers do you represent or
consul t?

A Have as clients currently?

Q Yes.

A No producer/handl ers currently.

Q How many producer/ handl ers have you had in the

| ast five years?

A Two.

Q What was their |argest size?

A It would be about 150 to 200 cows.

Q Did you make any representations to them on how
to operate their processing site?

A What are you specifically asking? Howto --

Q |"mgoing to withdraw the question. I'mgoing to
take it another way.

Have you had -- so | take it by that, you have

not had a full entity, a producer/handler that's three
mllion pounds or bigger per nonth as a client?

A That woul d be fair to say.
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Q And you have not analyzed their total enterprise
fromthe nonment that they produced or buy the feed until
they market the mlk, to knowit's -- where their
profitability and their costs are; is that correct?

A That's correct.

Q And you' ve not made reconmendations to them on
how to inprove their profitability; is that correct?

A Well, if we didn't have themas clients, it's
hard to nmake recomendati on

Q Right. Now, if I -- you' ve got a web site, and
|"ve | ooked at the web site, and you got sone stuff, and I
think your C. V. conmes off your web site, it looks like it.

You're in the business to make farners profitable, right?

A Farmers and agri-busi nesses. Half --
Q Farnmers and agri-busi nesses, right?
A Yes, half our clients are farnmers, half of them

are agri - busi nesses.

Q So you look at -- for the farm-- let's talk
about the farners, for exanple. Okay?

A Sur e.

Q You | ook at what -- how they can control their
risk in pricing of their product, right?

A Yes.

Q And pricing of their costs, right?

A Yes, inputs, outputs.
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Q Right. And by your talk of the 2X and the 3X and
the 4X and the BST. You even make recommendations and tal k
to them about the opportunities they may have in changi ng
managenent style to increase costs, right?

A Well, not increase --

Q O, not increase costs, increase profitability?

A Yes, profitability. Yes.

Q Al right. And do you do this in a full-scale
thing? | nean, you sit down and do a full representation
to them 1like, you know, here's all the opportunities and
the narrative and business plans and stuff |ike that?

A Absol utely.

Q kay. How many of those have you reconmended
becone a producer/handler in the [ast two years?

A If you -- producer/handler as defined by this --
definition of producer/handler --

Q As it exists today. As it exists today.

A None that | -- well, when you say "recomend,"
one of the recommendati ons being that you shoul d consi der
and eval uate based on our eval uation, whether
producer/ handl er's an option?

Q That's right.

A Two.

Q And those were the ones that are 150 cows?

A

Ri ght .
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Q Al'l right. How many farners do you have that
have three mllion pounds of mlk or nonth -- or nore per
month in your clientele?

A Oh, a large nunber

Q And you' ve never recommended to any of themto be
pr oducer/ handl ers?

A Not under this definition. Have we reconmended
that they do on-farm processing, or that they consider
certified organic or other marketing opportunities?

Absol utely.

Q Now, you have a newsletter that goes out, right?
You know, a general thing to your --

A We have a gl obal newsletter.

Q G obal newsletter. And it tal ks about trends and
things you can do, to look at to be nore profitable, right?

A Yes.

Q How many articles have you tal ked to them about

becom ng a bottler and selling their mlk as bottled m|k?

A | don't recall -- you asking nme personally?
Q Yes.
A | don't recall witing an article to that effect.

Q But isn't it your job and your advertisenent that
you're trying to nmake producers as profitable as they
possi bly can be?

A Absol utely.
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Q And isn't it --

A And nore inportantly, to reach their business and
personal goals, which in sone cases isn't just strictly
return on assets. W also are concerned about quality of
life and other things that are not quantified in return on
assets.

Q Now, you tal k about this fad and three percent.

Do you know what the definition of grade A mlk is?

A The official definition, I can't -- if you're
asking me to repeat it, | can't repeat it --
Q |s there a m ni num anmount of butter fat that's to

be in that mlk to qualify as grade A m | k?
A Onh, there probably is, but I don't know what it

Q Now, you tal ked about this two percent, and you
had these questions with Marv about the 1.8 and the two
percent and all this other stuff. The assunption is, is
that that creamis a cost to a producer/handler, right?

The excess creamis a cost item it's a burden, needs to be

A Oh, it -- well, no, not -- | never said that.

You m ght have inplied that. But | never said that. He
was specifically asking whether there's any flexibility
wi t hi n managenent prograns, breeding prograns, to change

t he conposition of mlk, and | answered yes.
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And what is the normal cycle of doing that, you

know, i ncreasing conmponents and reducing and i ncreasing

through a | actation? How |long can you keep a cow, reduce

the butter fat for a few nonths, and then bring it up and

then bring it down again? Can you do that?

A.
t he whol e

O >» O > O

A

Well, remenber, in a herd of cows, you don't have
herd goi ng through the sane stage of |actation --
| understand that.

-- at any one point in tine.

But as a herd --

Can | change the conponents of ny herd --

On a nonthly --

-- on a nonthly basis? You bet | can. Have

clients that do it on a regular basis, nobst cases

uni ntentionally.

Q

| want to turn your attention to page five of

your statenent.

A
Q

t hat cone
A
Q
A

Yes.

Says profit per pound of mlk sold. Were did
fronf

| said hypothetical.

So --

| can tell you where it cane fromin terns of a

validation. W benchmark a | ot of herd across those size

ranges, and | know sonethi ng about the neans and standard
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deviation or variation in profit per pound of mlk sold.
So | picked sone nunbers that, you know, in the current

m |k marketing situation are somewhat representative of, |
think, a realistic relationship.

You can argue the absol ute nunbers up and down,
but the -- when we ook at the difference primarily in
capital replacenent costs between a 90-cow dairy, a 900-cow
dairy, and an 1,800-cow dairy, |'ve characterized nost of
that in those profits -- profit per pound of mlk sold.

Q How did you qualify the costs and the capita

associated with the processing?

A | took nmy best estimate at what | thought it was.
Q Because you don't -- you have --
A You already told -- you already have reinforced

that, and we probably don't need to do that again.

Q But, | nean, you don't do -- you don't have any
know edge of the process or costs --

A O her than what 1've read from other testinony.
| absolutely spent time with M. Herbine's analysis, and so
| do have an understandi ng second-hand, not directly,
working with clients that have these facilities.

Q Now, | want to nove back here earlier on. You
have these charts, and | ooking at page three, figure 26,
"Large Dairy Operations.” Now, a three mllion cow, or

three mllion pound per nonth, if it all went to class one,
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where would that cut-off be in ternms of average size of a
cow? How many cows woul d you have to have?

A Well, you know, | suggested that 20,000 pound
sold, 1,800 cows.

Q Well, I"'mlooking at figure 26 on page three.

A Well, figure 26 wouldn't be covered there because
you got 200 of the 500 cows. And so your ability to shift
three mllion pounds of mlk a nonth is not possible, well,
at | east not today, at those -- at that size.

Q So really you need to | ook at the, what, 50 to
1997

A No, | woul d suggest -- unfortunately, the BRS
stops at 500 cows, but | would suggest, you're at -- on
page four, figure 27. And, you know, if you understand ny
tabl e on page five to shift three mlIlion pounds of mlk
per nmonth, selling 20,000 pounds of m |k per cow, which is
not an unrealistic and close to average and bel ow average
in a state |i ke Washi ngton, then you got about 1,800 cows
to do that.

So even -- the problemwith the ERS data is that
it's -- it doesn't segnent the popul ati on above 500. They
used to cut it at 200 cows. You know, nade it very
difficult --

Q So we really don't know where that cut-off is?

We don't know the inpact, for exanple, of the 10, 000-cow
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herds or the 500 or anything in this data, right?

A Well, I wouldn't say that. | think the inportant
thing about the tables as presented is that we show the
efficiencies primarily on the ownership cost side. You
| ook at the operating cost, we've got sone very efficient,
smal | operations. They know how to get m |k out of cows.
They know how to do it cost effectively.

But that efficiency doesn't go on forever because
you | ook at these |arger operations, and their operating
costs are actually fairly simlar. Wat you see is the
conpression of the total cost Iine comng closer to the
operating cost line at the larger herd sizes, and that's
because they' ve spread their fixed costs out, and their
investnment -- their capital efficiency is that nuch
greater. That's the econom es of size principal in black
and white, very characteristic of the dairy industry.

Q | want to nove your attention over to page siX
where you tal k about reverse osnosis.

A Ckay.

Q What do you know about on-farm or reverse
osnosi s?

A What do | know about it? W have a client that
we've helped -- are in the process of helping do a
feasibility analysis onit. W're using a variety of

industry and proprietary data to anal yze the feasibility of
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on-farm concentrati on.

Q What vol unme is necessary for on-farn?

A That's the $64 question. Studies have been done
that show there's opportunities at, you know, 1, 000-cow
herd size. W believe that's probably a bit too snall
given the capital investnent associated with equi pnent and
the | evel of maintenance and managenent required to nanage
the equipnent. We think it's probably closer to the five
or six thousand cow size, but | don't have a specific
answer. It obviously is, depends on the situation.

Q And that's all that m |k going through that
reverse osnosis, right, at the five or six thousand-cow
si ze?

A |'"msaying it's somewhere in that range, between
probably 1,000 and 5, 000, yes.

Q So where woul d they have the opportunity to sel
mlk as class one? They'd have to have additional cattle,
right, and additional production?

A Well, that's certainly an option, but what |I'm
suggesting is the ability to have the flexibility of noving
m |k greater distances as obviously it's a different
product. There is a capability to reconstitute it, but
noving that mlk by taking the water out, or two thirds of
it, and being able to nove it the greater distance provides

some marketing flexibility.
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Q Al'l right. You nentioned in here earlier that a
tanker 1 oad a day kind of necessary to reach sone kind of
| evel of efficiency, is that -- or sell it in tanker units,
right?

A | believe there's an advantage froma marketing
standpoint to be working in tanker |load quantities in mlKk.
We design dairies that are centered around tanker | oad
guantities of mlKk.

Q Al right. On ultrafiltration or filtration

that's a concentration, right, --

A Yes.
Q -- approximately three tines?
A Yes.

Q So if you have a tanker load of mlk, you have to
have three tankers of mlk comng off the cows -- harvested

fromthe cows that goes into the --

A To send a tanker of concentrated, --

Q Ri ght .

A -- right. Yeah, about.

Q And if you deliver that every day, then you're

going to have to have three |l oads of ml|k a day, right,
just for the concentration, right?

A Well, you're suggesting -- you're assum ng that
you're using the same transport technology for concentrated

mlk as you are for fluid mlk. That's --
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Q No, |'m not. No, |'m not.

A Oh. kay.

Q |"msaying that, you know, basically on this, you
actually are going to have to run it nost of the tineg,
right, to make -- get the efficiencies to make it
wort hwhil e, right?

A How s that different than running a mlKing

parlor --

Q Wy --

A -- all the time? 1 don't think it is different.

Q Well, I knowit's not. Ckay.

A Ckay.

Q So a farm --

A Yes.

Q -- that has reverse osnosis --

A Yes

Q -- that delivers one |oad of reverse osnosis
three tines concentration per day, --

A Yes.

Q -- one load will have to produce three |oads a

day off the cows just into the reverse osnosis, right?

A You're assuming they're noving the mlk every
day.

Q Ri ght .

A Not necessarily the case, but sure.
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Q You don't think that would be the case with
reverse osnosis, with the --

A -- have to be.

Q Have you done an anal ysis of a producer/handl er
who both markets bottled m |k and operates a producer, or a
reverse osnosis plant?

A No.

Q So you really don't know whether it would work
for three mllion pounds, right?

A Well, I think it's in the range of possibilities,
based on the analysis that we're currently doing. So no, |
woul dn't agree with that.

Q You -- on your l|ast line of your statenent, you
make this comrent, "The ability of producer/handl ers
produci ng and marketing mlk in excess of the proposed
three mllion pounds per nonth limt before becom ng
regul ated shoul d not present a | arge econom c disincentive
for those producer/handlers that will be affected.”

Now, the question | have is, who are those PH
that will be affected in your sentence?

A Who -- well, ny understanding from previous
testinmony that it would be a small nunber of
producer/ handl ers.

Q So this would be ones that have an excess of

three mllion per nonth; --
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A Correct.

Q -- is that right?

A Correct.

Q And you're saying that -- forcing themto three

mllion will not affect then?

A What | said was -- | didn't say it wouldn't
affect them | said it should not present a | arge,
econom ¢ di sincentive.

Q And at what point does it beconme a | arge,
econom ¢ di sincentive?

A Where they maybe haven't captured the econom es
of size of their existing business and their, you know,
opportunities to change a business under a different
pricing structure are going to be unique to that particul ar
business. 1'mjust suggesting, based on the data that's --
and the analysis that's been done, that |I've reviewed up to
this point in time, | don't see evidence that there's a
| arge, econom c disincentive for producer/handl ers that
woul d be (phon.) over three mllion pounds of class one
sales a nonth that wll inpact themsignificantly.

Q Bei ng ongoi ng?

A On an ongoi ng basi s.

Q Al right. Let's turn back to your Table 1. And
you' ve got an annual -- total, annual profit of $522,000,

right?
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A For ny hypot hetical 800 --

Q Ri ght .

A Yeah.

Q Al right. Now, as you understand it, you add a
pound and make that three mllion pounds -- bear with nme

one second.

Al'l right. Going back to that exhibit that I
showed you, the $1.60 -- | think it says $1.69 for Oder
124 for -- average for 2003. You round it to $1.70, right?

A It's the one that ranges from 74 cents to $3. 127
Q Right. ay. The average $1.70 -- on three
mllion pounds, that's $51,000, right, per nonth on a
hundr edwei ght basi s?
A Yeah, | think we got -- did we do it at 1.70 at
68, 000 bef ore?
Q Yeah, so three mllion, about 51,000, right?
A Keep goi ng.
Q Al right. Now, tines 12, what's 51 tinmes 12?
A 612, 000.
Q And that exceeds your profit at $522,000, doesn't
it, on your --
A Sure. Yeah.
MR. YALE: | have no other questions, Your Honor.
MR RICCIARDI: Al Ricciardi for Sarah Farns.
BY MR RI CCl ARDI :
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Q M. Smth, you have not analyzed three years of
profit and | oss statenments for Sarah Farnms, correct?

A | have not, never been asked to.

Q You have not anal yzed three years of financia
statenments for Sarah Farnms, correct?

A Have not .

Q You have not anal yzed any financial statenents
for Sarah Farns, correct?

A | have not.

Q So with regard to what type of an econom c i npact
the regul ati on proposed woul d have on Sarah Farns, you
don't have any specific information or opinion that you can

gi ve today, correct?

A No, | don't. [I'd welcone the opportunity.
Q DFA's your client currently?
A Yes, in this matter.

Q Were they your client before this matter?
A We keep our client lists confidential. |If you're
aski ng whether DFA's been a client of ours in the past,
"1l breach our confidentiality and say yes.
Q And by you, | nmean Dairy Strategies, LLC --
Dairy Strategi es.
| s Dean Foods a current client --

No.

O >» O >

-- of Dairy Strategies, LLC?
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A Are you going to go through a lIist of conpanies
and ask nme to disclose who our clients are? Are --

Q Going to -- | amgoing to go through a list of
sone of these nmajor conpanies in the United States in the
agri-business area to find out if they' re your clients so
that | can test sone issues with regard to your testinony,
yes.

A The standards and ethics of the American Society
of Agricultural Consultants prevents nme from di scl osing
clients in a public forumfor -- upon questioning as you're
suggesting here w thout advance perm ssion fromthe
clients. So you can go through the list, but I will not
tell you whether they're a client currently or have been a
client. | already breached it with respect to Dairy
Farnmers of Aneri ca.

Q Well, you told us in your statenent that Dairy
Farnmers had asked you to present this statenment, says on
behal f of Dairy Farmers, Inc.

A Excuse ne. | was talking in terns of previous
relati onships with Dairy Farners of Anerica

Q Do you have a client at this point currently in
the Order 131 area?

A Sever al

Q Do you have any -- and you told us, | think, in

response to M. Yale's question, you have no current

R & S TYPING SERVI CE - (903) 725-3343
5485 S. Live OGak, G lner, Texas 75644




© o0 N o o b~ w N P

N N N N N N P B R R R R R R R
ag A W N P O © 00 N oo 0o »dM W N - O

1320

producer/ handl er clients, correct?

A That's correct.

Q You won't tell nme if Shamrock Farnms is a client,
for exanple?

A No. We have clients in both orders under
di scussi on here.

Q And you are being paid, | assunme, for the tine
that you spent and the preparation of the statenment, and

for your testinony today?

A Yes, that's the nature of our business.
Q Understand. And how nuch is that?
A Well, you're asking for ny rates?
Q That's correct, for --
A Yes.
Q -- this particular issue that we're here for
t oday.
A My rate is $195 an hour for professional time and

$250 an hour for testinony, plus expenses port to port.

Q VWhat did you review in order to prepare your
st at enent ?

A | can get ny folder and go through what |
reviewed. | principally reviewed M. Herbine's statenent.
| reviewed the Texas Order Federal Register entry of 1980
-- I'"'mgoing to say '88/'87 sonething |ike that.

revi ewed t he Puget Sound di scussion around this simlar
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matter. | reviewed the testinony fromthe Phoenix portion
of this hearing. | reviewed M. Hollon's statenment and
exhibits. Let's see. |1'msure there were sone other
things. M folder's fairly thick, but that -- those are

t he ones that cone to mnd

Q Have you ever published any articles regarding
pr oducer/ handl ers?

A No.

Q And | assume you never operated as a
pr oducer/ handl er ?

A That's actually an interesting question. |
suspect that, although unique, Mchigan State University
dairy farm m ght have been a producer/handl er and |I managed
t hat .

Q May have been, and that is -- in terns of |ooking
at your resune in terns your background, the only tine that
you' ve operated or managed a dairy farmwas at M chigan
State, correct?

A. Correct. Well, --

Q In '79/"'807?

A Yeah. Excuse me, but | had nanagenment positions
at two other dairy farns.

Q Okay. Do you know whet her or not Sarah Farns
uses BST technology at its farn?

A | don't.
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Q And | think you' ve said, but let ne make it
clear, you have no information regarding either the
operation of the dairy portion of Dairy Farnms or the
production facility, correct?

A. No, | don't.

THE COURT: You said "Dairy Farns."” Did you nean

Sarah Farms just now, where you just said -- that |ast
question of yours?

MR RICCIARD : Well, | --

THE W TNESS: -- Sarah Farns.
MR Rl CCl ARDI : | said Sarah Farns --
MR. UNIDENTIFIED: | don't think you said it, but

| think you neant it.

THE WTNESS: Onh, | answered it as though you
were tal king specifically about Sarah Farns.

THE COURT: | may be hearing things, | don't
know, at this tine --

MR. RICCIARDI : And | understand, Your Honor.
Let me nmake it clear.
BY MR RI CCl ARDI :

Q Wth regard to Sarah Farns, you have no specifics
regarding either the dairy portion or the production
facility for Sarah Farns, correct?

A | do not.

Q Ckay.
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A. Correct.

MR RICCIARDI: | don't have anything further,
Judge.

THE COURT: (Okay. Let nme ask -- I'mtrying to do
alittle rotation here. | want to ask Ms. Deskins and her

col | eagues if they have any questions of this wtness.
M5. DESKINS: W don't have any questions.
THE COURT: Ckay. Go ahead, M. English. And
don't forget to identify yourself.
MR ENGLISH | did it last time. Charles
English for Dean Foods Conpany and Shanr ock Foods Conpany.
BY MR ENGLI SH:
Q Dr. Smith, just a clarifying question or series
of questions based upon the questions asked by M. Yale.
On Table 1, page five, the total, annual profit
that you listed, $522,000, that is at the farm correct?
A Yes.
Q That woul d not include any processing profit,
correct?
A Right. That is correct.
MR. ENG.ISH That's all | have. Thank you.
THE COURT: CGo ahead, M. Berde.
MR. BERDE: Sydney Berde.
BY MR BERDE

Q Dr. Smith, you re aware of the opponents of
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proposal s to regul ate producer/handl ers who distribute nore
than three mllion class one in a marketing area, contend
that their bal ancing costs outwei gh whatever gains or
savings that they m ght realize on the class one bl end
obligation to the pool.

A ' maware of that comment.

Q And is your testinony designed to show that such
aclaimis, in fact, specious because other strategies are
avai lable to themto mnimze their bal ancing costs?

MR. UNI DENTI FI ED: bjection for the
(i ndi scernible) beyond his direct and cross-exam nati on,
and we're going into a different area.

THE COURT: I'Ill, you know, I'mgoing to let him
answer the question (indiscernible), if you know the answer
to the question --

THE WTNESS: | think there's flexibility to do
t heir own bal anci ng.

BY MR BERDE:

Q And that's essentially what the burden and thrust
of your testinony is today, is it not?

A It's a portion of --

MR. UNI DENTI FI ED: (Indiscernible) testinony is
what ever his testinony is. | nmean, that's (indiscernible)

THE COURT: (I ndiscernible)

THE WTNESS: It's a portion of ny testinony --
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THE COURT: Don't --

THE WTNESS: |'msorry.

THE COURT: -- answer the question. Wen | say
don't answer the question, | --

THE WTNESS: Onh, did you say -- | didn't hear
you say don't answer it.

THE COURT: (Indiscernible) in so many words.

THE WTNESS: Yeah. Gkay. You can slap ne.

MR. BERDE: What was the answer?

THE COURT: He doesn't get -- no, no, no, no. |
said that was an inproper question. So |l told him-- |I'm
telling himhe shouldn't answer that question. So go on to
your next question.

MR. BERDE: (I ndiscernible) he shouldn't answer
what the purpose --

THE COURT: He shouldn't answer the question
about what the purpose -- his testinony is what his
testinmony is. You're asking himnow, well, isn't the
pur pose of your testinony to assune -- to whatever.

MR. BERDE: Oh.

THE COURT: He already testified. Whatever his
testinmony was, that's what it is.

BY MR BERDE:
Q Wul d you agree that the claimed bal anci ng costs

t hat the producer/handlers claimthey incur is not, in
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fact, at a |l evel which overlays the savings realized on
their exenption frompaying into the pool of class one
bl end obl i gation?

MR. UNI DENTI FI ED:  Objection for a variety of
reasons --

THE COURT: In a -- okay. Look, I'mgoing to |let
hi m answer the question. So everyone sit down.

Answer the question, if you know the answer to
the question, if you understand the question.

THE WTNESS: | don't believe -- ny opinion is
that they are not put at a conpetitive advantage strictly
based on their inability or the costs associated with
bl endi ng excess production --

MR. BERDE: Thank you.

THE COURT: Are there any other questions in the
proponents side of the isle?

Yes, M. Beshore.

MR. BESHORE: Just one questi on.

THE COURT: Identify yourself.

MR. BESHORE: Marvin Beshore.

BY MR BESHORE:

Q One question in ternms of hypothetical affects.
M. Yal e asked you, you know, sonebody goes, you know, a
pound over the three mllion or whatever, they'd have a big

bill. O course -- and you said they could -- there are a
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| ot of things you could think about, and one of those that
may not have been nentioned is to consider the pricing of
your product if you' ve got a different regulated, m ninmm
cost than you do now in your revenue side, mght need to
change a little bit. Fair enough?
A Absolutely. | think it's |ike any business
deci sion. The environnment changes, whether it's low mlk
price, or whether it's a increased regulation in the
mar ket pl ace. W make the best sound busi ness deci sions,
and I woul d suggest the managenent depth on a
producer/ handl er of the size that we're tal king about is
there to make an inforned deci sion.
MR. BESHORE: Ckay. Thank you.
THE COURT: Go ahead, M. -- M. Yale, do you
have anot her questi on.
MR. YALE: (I ndiscernible) follow up.
BY MR YALE:
Q | wanted you to go back to Table 1. You call
this a hypothetical producer/handler, right?
A Ri ght .
Q And your -- and you testified, did you not, that
to come to this .0145, that you read Carl Herbine's
testi nony?
A Ri ght .

Q And that you factored in the profit fromthe
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mar keting of that m |l k?

A No, but if I said that, | msspoke. It really is
focused on the production -- m |k production side of the
busi ness, not the processing side of the business.

But nmy -- the context of reviewing M. Herbine's
work is | ooking at the econom es of size at both
correspondi ng producer/ handl er sizes and seeing a very
simlar relationship with respect to econom es of size for
the processing side of the producer/handler as well as the
production side. And | |ook at themas cost and profit
centers within an integrated business, and they have to --
whet her we call themtransfer costs and how we conpute them
is -- some of it's an academ c di scussion, but
realistically, | focused in Table 1 on the dairy production
side of the hypothetical.

Q So this has nothing to do with any processing
sales or profits or paynents into the pool --

A No.

Q -- or anything?

A No.

Q So it's not a producer/handlers, it's just a
pr oducer ?

A Well, that's why | use the word "hypot hetica
producer/ handl er.” Producer/handl ers have cows, produce

m |k, and then process mlk --
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Q But you could' ve called it a hypothetica
producer exanples by herd size, and it wouldn't change a
t hi ng?

A Wel |, except that the subtitle of the section
was tal ki ng about was the chall enges and opportunities
faci ng producer/handlers. So | think it was an appropriate
title for the table.

Q Well, ny question is, is that by making it to
say, if you change the title to just producer, it would not
change the content of the table?

A. Correct.

Q Now, bal ancing costs. \What are bal ancing costs?
A What are bal anci ng costs?

Q Yes.

A The processing of surplus mlk in tinmes of

surpluses into products because of the perishable nature of
mlk typically in butter and powder.
Q Okay. And your testinony tal ks about the costs
of making butter and powder?
A No.
MR. BERDE: | don't have any other questions,
Your Honor.
THE COURT: Anyone el se?
(No response)

THE COURT: Ckay. You nay step down.
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THE W TNESS: Thank you.

THE COURT: It's 5:50. Wuld this be a |ogical
time to stop, or do we want to do a few nore w tnesses
toni ght ?

(Everyone tal ks)

THE COURT: One of the few tines we have
agreenment from everybody. GCkay. W're going to start --
we're going to reconvene tonorrow at 8:30, and we're going
to plan to go till as late as 7:30 or so tonorrow. Ckay?

Of the record.

(Wher eupon, the proceedings were concluded at 5:50 p.m, to

resunme Novenber 18, 2003.)

*x * * % %
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