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PROCEEDI NGS
8:30 a.m

JUDGE BAKER: -- Northeast Order. It is a
public hearing in which all persons who have rel evant and
materi al evidence may offer the sanme and may offer
testi nmony.

If there is anyone here who was not here
yesterday and would like to testify or otherw se
participate in the hearing or offer evidence, please |et
me know.

| shall rem nd the participants that each tinme
you speak, would you be kind enough to identify yourself.
This is for the purposes of obtaining an accurate
transcript. And the reporter, as you can see, records
voi ces but not necessarily appearances unless you state
your nane.

We are ready to have cross exam nation of Dr.

Ling -- at 11 -- excuse nme, at 8:46, which isn't too far
distant. | think it appropriate that we observe a nonent
of silence. And | will announce that at that tinme.

Are there any matters to cone before the
heari ng? Any questions?
(No response)

JUDGE BAKER: Very well. Dr. Ling?
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Wher eupon,
CHARLES LI NG

havi ng previously been duly sworn, was recalled as a
wi tness herein and was exam ned and testified as foll ows:

JUDGE BAKER: Yes, M. Rosenbaunf?

MR. ROSENBAUM  May | proceed -- may | proceed,
Your Honor ?

JUDGE BAKER:  Yes.

CROSS EXAM NATI ON

BY MR. ROSENBAUM

Q Dr. Ling, you -- your report -- Steve Rosenbaum

appearing for the International Dairy Foods Associ ation.
Dr. Ling, your report that's been marked as

Exhi bit 12 states that the Northeast region nust nmaintain

a certain level of necessary reserves in order to handle

mlk that is not needed for Class 1 at certain times, is

that a fair characterization?

A That's correct.

Q Okay. And what you do in your report is in
Table 1 determ ne the seasonality of producer m |k
deliveries and fluid demand for the Northeast Orders and
t hen proceed to make certain assunptions as to what
operating reserves are needed and then to determ ne what

ki nd of plants and what kind of operations are necessary
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to provide balancing. 1Is that fair in terns of your
met hodol ogy?

A | assunme that -- (inaudible).

Q When it cane to seasonality or seasonal
reserves, you actually did a calculation as set forth in
Table 1, correct?

A Actual ly, in Table 2 and 4.

Q No, I'm-- I"m-- |I'"mtalking about -- well,
I"mtrying to distinguish, initially at |east, between
seasonal reserves and operating reserves. \Wen it cane to
seasonal reserves, you made that determ nation of what the
seasonal reserves were to provide bal ancing function based
upon the calculations set forth in Table 1, correct?

A (I'naudi ble) -- that is correct.

Q And then, when it canme to operating reserves,
you had two different assunptions. One was a 10 percent
operating reserve and one was a 20 percent operating
reserve, correct?

A That's correct.

Q And t hen based upon those -- the cal cul ated
seasonal reserves and the assuned operating reserves, you
proceeded to determ ne what -- that you needed in this
particul ar instance three plants of a certain size or four

pl ants of a certain size to provide bal ancing, correct?
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A (I'naudi bl e).

Q Al right. And one of the issues you were --
you were dealing with was -- is the seasonal nature of
m |k, correct?

A That is correct.

Q And in that context, you were describing both
the seasonality of m |k production and the seasonality of
Class 1 demand, is that right?

A That is correct.

Q Al right. Now, am |l correct that as a -- as a
met hodol ogi cal matter, there's nothing unique to the
Nort heast Orders with respect to your nethodol ogy, is that
ri ght?

A The net hodol ogy -- (i naudible).

Q And -- and that's really the point | was going

to get at, which is other than plugging in different data

in Table 1 --

A M1 hnm

Q -- your nethodol ogy woul d be exactly the sane,
correct?

A That's correct.

Q You have not identified any particular -- you -

- you yourself have not identified any particul ar issues

surroundi ng the Northeast Order as opposed to any ot her
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order, is that correct?

A That's correct -- (inaudible).

Q And -- and that, once again, would be a
guestion of what data would go in Table 1, correct?

A That's correct.

Q Okay. Now, as we've already discussed, you
made two different assunptions as to operating reserves,

one that it be 10 percent and one that it be 20 percent,

correct?
A That's correct.
Q And | think you stated that there was econom c

literature to support 10 percent and sone to support 20
percent, is that right?

A The -- back in 1985 -- (inaudible) -- 10
percent and 20 percent.

Q Al right. Now, let ne -- let me start with
the -- the calculations you performed based upon the

assumption of 10 percent op in your reserves. And | want

to -- want to focus on Table 3 as it appears on page five
of Exhibit 12. Now, you determ ned -- actually, before |
get to Table 3, let me -- let ne focus on Figure 1, which

"' m not sure you di scussed yesterday.
But in any event, this is your chart on page

four of Exhibit 12 that shows what happens with respect to
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total mlk deliveries in the Northeast Orders, is that
correct?

A That's correct.

Q And in this context, mlk deliveries nmeans the
quantity of m |k pooled on the order, is that correct?

A That's correct.

Q And the fluid demand is -- appears -- well, it
appears in Exhibit 12 in black and so | think |I probably
shoul d follow that color even though the Power Point you
have up has a different color. 1t'd be confusing since
that's not in the record.

The -- the fluid demand is the bottom part,
correct?

A That's correct.

Q And then you' ve got above that operating
reserves, is that correct?

A That's correct.

And t hen seasonal reserves on top of that?
That's correct.

And then excess reserves, right?

> O >

That's correct.
Q Coul d you -- could you explain what you nean by
excess reserves?

JUDGE BAKER: M. Rosenbaum | think this is
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the time for our bow ng our heads for just a nonent of
silence. | think it's 8:46. If we could all do that,
pl ease?

(A monment of silence was observed.)
BY MR. ROSENBAUM

A As | -- as | explained yesterday -- (i naudible)
-- as aresult of -- (inaudible) -- in cases of shortage
or crisis in the mlk supply.

Q Well, you -- you have on top of excess reserves
Class 2, correct?

A That's correct.

Q And so, do | correctly interpret this figure to
mean that if one takes total m |k pooled on the order and
subtracts what's called fluid demand, which would be Cl ass
1, and then subtracts Class 2, that one -- what one is
left over with is Class 3 or Class 4?

A That's correct.

Q And am | correct that accordingly the total
ampunt of Class 3 and 4 mlk that is pooled on the
Nort heast Order is vastly in excess of what is needed to
provi de seasonal and operating reserves as you have
cal cul ated t hent?

A | don't know what you mean "vastly" --

(i naudi bl e).
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Q | -- I"m-- 1'"mconparing the size of the -- of
t he wedges so to speak on Figure 1 for excess reserves
versus seasonal reserves and operating reserves.

A The differences -- (inaudible) -- if that's
what you nean.

Q Now, going to -- to Table 3, that -- that is
where you have cal cul ated the reserve bal anci ng cost
assum ng a 10 percent operating reserve, correct?

A That's correct.

Q And Table 5 is nethodol ogically identical
except that there you are assunmi ng a 20 percent operating
reserve, is that correct?

A That's correct.

Q Now, let me start with Table 3. Table 3, if |
understand correctly, is based upon your assunption that
the total necessary reserves for the Northeast Order could

be provided by three butter powder plants with a daily

capacity of about 3 mllion pounds of mlk?
A That's correct.
Q And in this context, necessary reserves is a

conbi nati on of both seasonal reserves and operating
reserves, is that correct?
A That's correct.

Q Now, | note that -- and |I'm | ooking at page
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four, that you are assumng that this plant woul d operate

20 hours a day, correct?

A That's correct.

Q But am | right that you are assuni ng that
operating 20 hours a day it could handle 3 mlIlion pounds
of mlk?

A That's correct.

Q OCkay. All right. Now -- and am 1 al so correct
t hat you have sized these plants at 3 mllion pounds a day

-- a day of capacity in order to handl e what you have

cal cul ated to be necessary reserves -- peak daily vol une
of necessary reserves of 8.6 mllion pounds of mlk?
A That's correct.

Q And -- all right. Looking at Table 3 --
colum, you have a heading call ed "Unused Capacity,
Percent of Peak Necessary Reserves," correct?

A That's correct.

Q In -- given the fact that you have sized these
pl ants to nmeet peak necessary reserves, would it also be
accurate if this heading had been titled sinmply, "Unused
Capacity"?

A My reasoning of why | did that was it's quite -
- it's just quite -- (inaudible) -- spread over the -- the

pl ant capacity. But if you want the -- (inaudible) -- we
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can do that.

Q | -- that is to say, when in January you were
assum ng or calculating that the unused capacity percent
of peak necessary reserves is 38 percent, am |l right that
you're also saying that that plant is operating at 38
percent under capacity?

A Under capacity, that's correct.

Q Al right. And so that if one wanted to

cal cul ate the capacity --

A M1 hnm

Q -- utilization --

A M1 hnm

Q -- of that plant during January, one would

sinply engage in mathematics of 100 m nus 38, correct? For

January.

A That's correct.

Q So that -- and let nme just run through the
months. And -- and tell me if | get any of them w ong.

Your cal cul ation assunmes that in January the plant would
operate at 62 percent capacity, in February at 73 percent
capacity, in March at 79 percent capacity, in April at 94
percent capacity, in May at 97 percent capacity, in June
at 100 percent capacity, in July at 75 percent capacity,

in August at 61 percent capacity, in Septenber at 36
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percent capacity, in October at 34 percent capacity, in
Novenmber at 38 percent capacity, and in Decenber at 53
percent capacity, is that correct?

A (I naudi bl e) -- yeah, that's correct.

Q Al'l those numbers were correct, is that right?

A Yeabh.

Q And am|l -- okay. And in -- on page five, when
you tal k about fixed and operating costs, you describe the
fi xed and overhead costs for the three plants as being
estimated at $9 mllion a year, correct?

A That's correct.

Q And -- and you say that if you prorate that
cost to the volunme represented by unused capacity, the
reserve bal ancing costs are $3 mllion a year for fixed
and overhead costs, correct?

A That's correct.

Q And -- and do I fairly infer fromthat that

your Table 3 calculates that on an annual basis the plant

will operate at 67 percent capacity?
A | have to go through the cal cul ation.
(Pause)

BY MR. ROSENBAUM

A (I naudible) -- 7 mllion per day. And if you
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divide that by -- by nine mllion -- (inaudible) -- what
get divided by 8.6. That will give you the percentage.

Q Well, I -- I"'mtrying to focus on the
cal cul ation which I think you already did, which is that

you said the fixed operating costs for the three plants

total is -- were $9 mllion a year, correct?
A That's correct.
Q And -- and -- and you have then prorated that

cost to the m |k volunme represented by unused capacity,
correct?

A That's correct.

Q And t hat unused capacity is the capacity that

is providing the bal ancing function, correct?

A That's correct.

Q And you say that's $3 m|llion, correct?

A Yeah.

Q And -- and -- and get -- I'msinply saying that
given the ratio of 3 mllion to 9 mllion, am | correct

that the necessary conclusion is that Table 3 is assum ng
or calculating | should say that on an annualized basis

these plants are operating at 67 percent capacity?

A (I naudi bl e) -- percent, yeah.
Q ' m sorry?
A (I naudi bl e) -- 66 percent.
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Q Si xty-six percent. Al right.

A About that, | nean.

Q About that. All right. Thank you. And
obvi ously, those plants are producing very substanti al
quantities of butter and nonfat dry m |k operating at 67
percent capacity, correct?

A That's correct.

Q And i ndeed you in Footnote 2 of Table 3 make
certain assunptions as to -- as to how nmuch butter and
nonfat dry m |k can be nade when that plant is actually
operating, correct?

A That's correct.

Q And -- and -- and -- and am | correct in
under st andi ng that your calculation is that for every 100
pounds of mlk that is processed through that plant, one
wi |l produce 4.48 pounds of butter and 8. 13 pounds of

nonfat dry m | k?

A That's correct.

Q OCkay. In other words, the sane hundredwei ght
wi |l produce both those products --

A That's correct.

Q -- in those quantities, correct?
A That's correct.
Q Al right. And so that if | wanted to figure
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out how nuch butter and how much nonfat dry mlk is being
produced by this plant at -- at 100 percent capacity,
assumng it were run full out, am 1 correct that one would
on a daily basis assune that there were 33, 000
hundr edwei ght being run through it, correct?

A That's correct.

Q Thirty thousand hundredwei ght of m Ik, correct?

A That's correct.

Q Because 30, 000 hundredwei ght and 3 mllion
pounds are the sane thing, correct?

A Yeah.

Q And t hen one would for those 30, 000
hundr edwei ght assune that for each hundredwei ght one was
produci ng 4.48 pounds of butter and -- and also 8.13
pounds of nonfat dry m |k, correct?

A That's correct.

Q And once again, that's on a daily basis, and
t hen one could annualize that to figure out what the total
producti on of that plant was assum ng 100 percent capacity
operations by nultiplying those nunbers by 365 days a
year, correct?

A That's correct.

Q And if one then wanted to deterni ne how much

butter and cheese that plant would produce at the 67
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percent utilization that you assune is going to be
actually encountered due to the need to provide for
necessary bal ancing, one would sinply nmultiply that nunber
by 67 percent, is that right?

A It's butter and nonfat dry m |k, not cheese.

Q If | said cheese, | didn't nean to. |'msorry.
Am | correct that one would take the annualized nunber of
how much butter and nonfat dry m |k would be produced at
100 percent capacity based upon the approach we've just
di scussed and then nultiply that nunber by 67 percent to

det erm ne how nuch butter and nonfat dry m |k would be

pr oduced?
A That's correct.
Q Under the assunption, as you calculated it,

that these plants woul d operate at 67 percent annual
capacity in order to provide both seasonal and operating
reserves?

A That's correct.

Q Okay. Now, let's turn if we could to Table 5,
which is, as we discussed earlier, the -- the table you
put together that -- that estimtes the cost of bal ancing
assumng -- reserves are not 10 percent but 20 percent,
all right?

A That's -- that's correct.
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Q |"msorry. | msspoke that. Let nme -- Table 5
is the -- is the sanme as Table 3 except in Table 5 you
have assuned 20 percent operating reserves whereas Table 3
had assumed 10 percent operating reserves, correct?
A That's correct.

Q The seasonality of m |k production and

seasonality of Class 1 demand that goes into Table 3 is --

are -- is the exact same nunbers that go into Table 5,
correct?

A That's correct.

Q Al right. Now, | want to | ook at the second

colum of Table 5 now and ask whether, as with Table 3,
t he unused capacity percent of peak necessary reserves
here is also sinply the unused capacity of the plants?

A That's correct. (lnaudible) -- Table 3.

Q Okay. And the difference -- a difference
bet ween Table 3 and Table 5 is that for purposes of Table
5 you were assum ng four plants with daily capacity of 3
mllion pounds a day as opposed to the three plants you
were assuning in Table 3?

A That's correct.

Q And accordingly, you were assum ng that the
daily -- the daily capacity is now -- of the three plants

-- excuse nme. Start that again.
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You were assum ng that the daily capacity of

the four plants conbined is 12 mllion pounds, correct?
A Yeah. Twelve mllion pounds -- (inaudible)
-- 8 mllion pounds --
Q Ckay.
A (I'naudi bl e) -- reserves.
Q Al right. And if one wanted to determ ne how
much -- well, let -- let -- am|l correct once again, as |

was for Table 3, that with respect to Table 5, if one
wants to determ ne the actual capacity at which the plant
is assuned to be operating, one engages in the mathematics

of 100 m nus the number set forth in Colum 27

A Excuse nme, but can you repeat that?
Q Yes. If one -- if one wants to determ ne the
actual capacity utilization nmonth by nmonth in Table 5, one

deducts from 100 percent the percentage shown in Col um
Nunmber Two?

A That's correct.

Q And -- and once again, |I'd |like to go through
the math and just make sure |'ve got it correct. Tell me
if I'"ve got any of these nunmbers wong. M understanding
is that in Table 5 you were assum ng that the plants are
operating at the followi ng percentage of capacity: in

January 71 percent, in March -- in February 80 percent, in
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March 85 percent, in April 96 percent, in May 99 percent,
in June 100 percent, in July 80 percent, in August 69
percent, in Septenber 51 percent, in October 50 percent,

in Novenber 53 percent, and in Decenber 64 percent?

A That's -- (inaudible) -- you're correct.
Q Al right. And am| correct that if you -- if
you conpare -- if you conpare Tables 3 and 5, am | correct

that in Table 5 in every nonth the plant is operating at a
hi gher percentage of capacity than in Table 3?

A (I naudi bl e) .

Q Ckay. So that although you are assunm ng a
hi gher operating reserve in Table 5, nanely 20 percent as
opposed to 10 percent in Table 3, the plants are actually
operating at a higher percentage of capacity, correct?

A That's correct.

Q And that's really a reflection of the fact that
you've got four plants now --

A That's correct.

Q -- rather than three? All right. Now, |I'm
correct, am 1 not, that your study nowhere addresses how
t hese necessary -- what you termto be reserve bal anci ng
costs are being paid for, correct?

A That's correct.

Q Hypot hetically, they could be paid for by the
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cooperative demanding fromthe Class 1 handler an extra
service charge for the fact that the Class 1 handler is

not taking mlk seven days a week, correct?

A That's a hypot hetical question I -- (inaudible)
-- a hypothetical answer. | amnot ready to -- | am not
ready to -- (inaudible). |1'mnot prepared to answer a
gquestion -- (inaudible) -- you can ask co-ops for --
(i naudible) -- to testify to that fact.

Q Well, let -- let me just see if | can establish

this. And | don't nean by this to be criticizing in any

way. | just want to --
A "' m not saying you're criticizing.
Q | just want to --
A | just want to speak to nmy report, that's all.
Q And -- and | -- | think I do largely as well.

But | just want to make sure I'mright in understanding
that your -- the purpose of your report is not to in any
way address if or how the reserve bal ancing costs shoul d
be paid for, correct?
A That's correct. Let me explain that --

(i naudi ble) -- they had this problem and asked me if | can
cone up with a report for themto address this issue for
estimating the cost of balancing, and that's what | did.

| provided the nethodol ogy and put in some estimtes and -
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Q Ckay.

A -- and that's -- that's -- that's it.

Q And you have in no way attenpted to determ ne
the profitability of the plants that you are assumng in
Tables 3 and 5, correct?

A That's correct.

Q And to -- to determine the profitability of

t hese plants, one would have to | ook at how much noney

t hey make selling their finished products and -- and
engage in a -- in a series of calculations, correct?

A That's correct.

Q And -- and you've not -- you were not asked to

do that and you have not done that, correct?

A | haven't done that.

Q Now, it is your conclusion which you testified
to yesterday that every one percent increase in capacity
utilization results in a 0.1 cent decrease in variable
cost per pound of product produced, correct?

A That's correct.

Q And so that a plant that operates at 80 percent
capacity has variable costs two cents per pound of butter
or nonfat dry m 1k higher than a plant operating at 100

percent capacity, is that right?
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A That's -- that's correct.

Q And a plant operating at 60 percent of capacity
has two cents per pound of butter or nonfat dry m |k
hi gher variable costs than a plant operating at 80 percent
capacity, is that correct?

A That's correct.

Q Let me go back now for a nonent to Table 1 on
page one of Exhibit 12. And there you have two separate
pi eces of information. One is producer mlk deliveries
and the other is fluid demand, correct?

A That's correct.

Q And the producer mlk deliveries determ nes the
percent by which any given nonth is greater than or |esser
t han the annual average, correct?

A That's correct.

Q And as your footnote states, you got this

information from pool statistics from 1994 to 1999,

correct?
A That's correct.
Q So this is data from before the creation of the

exi sting Northeast Order, correct?
A That's correct.
Q It's a conpilation of data fromold Orders 1,

2, and 4, correct?
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A That's correct.

Q Now, in |ooking at producer m |k deliveries,
you are sinply |l ooking at total volumes pool ed on the
orders, correct?

A That's correct.

Q And you have made no effort in this table to
determ ne the extent to which this seasonality reflects in
whol e or in part the association of additional farmers
with these orders during certain nonths?

A It's strictly the -- (inaudible).

Q Do you have Exhibit 5, which was the -- the

data put into the record by M. Fredericks, | believe?

A Ckay. | have it now.

Q If you could turn with me to page 87? This
document shows, as M. Fredericks explained it, the -- the

nunber of producers pool ed on the order and the nunber of
those who are in states other than those covered by the
Nort heast Order geographically. Do you see that?

A Yeah.

Q And do you see also that unlike Table 1, which
is based on historical data before the creation of the
Nort heast Order -- your Table 1, | mean -- this -- page 87
of Exhibit 5 is based upon data since the creation of the

current Northeast Order? Am| right about that?
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SPEAKER: Page 877?
MR. ROSENBAUM  Yes.
BY MR. ROSENBAUM

A Yeah, that's -- that's correct.

Q And -- and | want to focus on 2001, which is
the year for which we -- the nost current year for which
we have a whole year's information. Now, do you see that
-- well, let ne back up. 1In your Table 1, the -- the
quantity of m |k pooled on the orders is greatest in Apri

and May, correct?

A That's correct.
Q And - -
A It's basically six years' statistics.

Q Right. And do you see that in page 87 of
Exhibit 5 we can see that in the real Northeast Order as
it now exists in the year for which we have the nost
current data, we had -- and I'm going to round off
slightly -- 108 mllion pounds of m |k pooled on that
order in both May and June separately from states other
t han those states that are in the Northeast Order?

A Woul d you repeat that, please?

Q Yes. Am | correct -- we'll just -- am|
correct that this document shows that in May of 2001 there

were 108 million pounds of m |k pooled on the Northeast
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Order fromstates other than the states that are
geographically part of the Northeast Order?

A (I'naudi bl e).

Q Al right. And indeed, do you see that five
percent of all m |k pooled on the Northeast Order cane
fromthese other states in May and June and Jul y?

A That's correct.

Q And -- and indeed, the -- those are so to speak
the flush nonths, correct? That is to say, when mlk
production is highest? And those are also the nonths that
pool demand is the | owest according to your -- the second
colum in your Table 17

A (I naudi bl e) .

Q I -- 1 --

A (I naudi bl e) .

Q | appreciate that. You don't know the fluid
demand -- the seasonality of fluid demand has changed
t hough since you did your study. Do you know that?

A (I naudi bl e) .

Q Okay. All right. Well, if you ve seen that
fluid -- that the seasonality of fluid demand has not
changed since your study, am | right that what happened in
reality in the year 2001 was that a full five percent of

t he Northeast pool was made up of mlk from states outside
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t he geographi c Northeast Order and that that's happening
during the period of time when mlk production is at its
hi ghest fromthe seasonal perspective and fluid mlKk
demand is at its | owest?

A (I'naudi bl e).

Q Now, do you al so see that in ternms of what
really happened in 2001 -- let me back up. In your -- in
your study, Novenber is the trough so to speak in terns of
producer m |k deliveries, correct?

A (I naudi bl e) -- six years, yes.

Q Al right. And do you see that in Novenber of
2001 only 13 mlIlion pounds of mlk were pooled on the
Nor t heast Order from other states?

A (I naudi bl e) .

Q And that is less than one percent of the mlKk
pool ed on the order during that nmonth, correct?

A That's correct.

Q And -- and just to do sinple mathematics, if
you conpare May of 2001 to Novenber of 2001, there were 95
mllion more pounds of out-of-state m |k pooled on the
Nort heast Order in the peak period, May, as conpared to
the | owest period, November, correct?

A That's -- (inaudible).

Q The concl usi on one woul d draw, therefore, is
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t hat substantial quantities of mlk fromother states are
fl oodi ng the Northeast Order at the tine when they're
| east needed and that m |k disappears at the tinme when

it's nbst needed? |Is that a fair concl usion?

A (I'naudi ble) -- what |I did in my report was --
(i naudi bl e).
Q You certainly would not challenge the accuracy

of the numbers in -- on page 87, would you? They're USDA

nunbers.

A | don't know what -- | don't know what -- when
you say "nost needed" -- (inaudible).

Q Well -- well, let -- let me use nore technical
terms. | nmean -- what | nean is that the -- you said that
the -- according to your calculations that the -- the --
let's ook at -- let's ook at -- let's |look at Table 3 in

your Exhibit 12. You calculated that in May and June your
pl ants are running alnmost full out, correct? They're
running at 97 percent capacity and at 100 percent

capacity, correct?

A That's correct.

Q And yet these are the nonths when in reality in
2001 you had 108 mllion pounds coming in from ot her
st at es?

A (I'naudible) -- I"mnot prepared to speak to
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t hat .

Q OCkay. Well, I would like you sinply to assune

A (I'naudi bl e).

Q These are -- USDA put in these nunbers. | have
nothing else to provide that's better than that. And |I'm
sinply -- since we are of course now in the post-reform
world trying to understand what the actual inplications
are today and sinply asking if I'"mright that you said
that in order to handle -- you have said that the plants
are runni ng at highest capacity in May and June and those
are the two nonths in which alnost 108 mllion pounds per
nmonth of other state mlk is being pooled on the Northeast

Order in reality in 2001. Do you agree with that?

A That's -- that's what the statistics say, yes.

Q Ckay.

A But the -- how nuch is actual deliveries and --
(i naudi ble) -- and so forth, I don't -- (inaudible) -- so
| -- | cannot concur with that conclusion. That's -- it's
-- (inaudible).

Q well, if -- if your -- yeah. Let me be clear

about this. Your Table 1 is based upon how nmuch m |k was
pool ed on the order, correct?

A That's correct.
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Q And during the years 1994 through 1999,
correct?

A That's correct.

Q And that's the same data set as we're | ooking
at on page 87 except that on page 87 we're |ooking at

A Ei ghty-seven of Exhibit -- Exhibit 5?

Q Yes. Except that on page 87 we're | ooking at

more recent data?

A Uh- huh.
Q s that -- is that right?
MR. BESHORE: Your Honor, | don't know whet her

M. Rosenbaum was intentionally attenpting to confuse Dr
Li ng or what but --
MR. ROSENBAUM This is inappropriate. He is

coaching the witness. And if I'm m sreading Dr. Ling, he
will tell nme or you can bring it out in your own
exam nation. | amnot intentionally or otherw se

m sl eadi ng - -
MR. BESHORE: -- objection.
MR. ROSENBAUM Page 87 does not have aggregate

pool ed nunbers for the pool. | mean, those are in Exhibit

5 but they're not on page 87.
JUDGE BAKER: Dr. Ling, are you confused?
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(Laughter)

THE WTNESS: |1'd rather stick to what |I'm
stating in the report. And what | didn't study |I -- I'm
not prepared to speak to. So that's -- | think |I nade

t hat point very clear.

BY MR. ROSENBAUM

Q Al right. Let ne -- let nme ask you this. If
you -- if you turn to page one of Exhibit 57
(Pause)

BY MR. ROSENBAUM

Q And if you assune with me that -- that M.
Fredericks testified that this docunent reflects mlKk
pool ed on the Northeast Order, am | correct that that data
set is the sane data set that you used for your Table 1
except that he's doing it for the period 2000 through --
the first few nonths of 2002 whereas you did it for 1994
t hrough 1999?

A | assune that is -- (inaudible).

Q All right.

A (I naudi ble) -- | have been studying --
(i naudi ble) -- statistics so |l'm-- (inaudible). If you
want to -- (inaudible).

Q VWell, let me just make sure that in Table 1

what you were using was receipts of producer mlk for
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Orders 1, 2, and 4 for the years 1994 through 1999,
correct?

A That's correct.

Q OCkay. And to the extent that M. Fredericks
for his page one of Exhibit 5 was using producer receipts
for the new Northeast Order for the period 2000 through
2002, then you're both using the sane data set except that
the years are different and he's using the Northeast Order
as it now exists whereas you were using Orders 1, 2, and 4

conbi ned as they then existed?

A It's not exactly the same data set we're using
because -- (inaudible). And so the two data sets are not
t he sanme because -- (inaudible) -- so it's not the sane
data set.

Q What -- what you're -- okay. What you're
saying is econom c conditions nmay have changed and the
rul es of pooling may have changed but the -- but the data
set in both cases is pool receipts?

A They are both -- they are both pool receipts --
(i naudi ble) -- so they are not the sanme data set.

Q Okay. But they are both pool receipts,
correct?

A Yeah.

Q All right.
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A (I'naudi bl e).
Q And -- and -- and -- and yours were the old
rules and his are the current rules, correct?
A (I'naudi bl e).

OCkay. You assune or estimate that each of

these plants with 3 mllion pounds of mlk a day capacity
t hat woul d provi de bal anci ng would cost $28 million,
correct?

A (I naudi bl e) .

Q Well, it's conservative fromthe perspective of
what a plant would cost today, is that what you nean?

A That's correct.

Q It's -- it's not conservative fromthe
perspective of what a plant actually cost at the tinme you
did that study?

A (I naudi ble) -- basically a study I did --

(i naudi bl e).

Q And you're pretty confident that as of that
time frane that was a good nunber, is that right?

A That is correct.

Q And there -- there -- the -- the -- your study
does not nmean to suggest that there needs to be nore
butter powder plants brought to the northeast to address

bal anci ng, correct?
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A (I naudi ble) -- what is necessary --

(i naudi bl e), okay? The best way to estimate the ultimte

cost is -- (inaudible) -- what | did in the report is --
(i naudi bl e) -- because the cost data is very difficult --
(i naudi bl e).

Q Pl ease don't give nme --

A (I naudi bl e) .

Q | don't mean this as a criticism |'mjust
trying --

A (I'naudible) -- I"'mtrying to explain what | did

Q But -- but so --

A (I naudi bl e) .

Q But you -- but you yourself said there hasn't
been a new butter plant built in how |l ong?

A Since the early '90s -- (inaudible).

Q Ckay. But -- but you're not -- you don't --
your study in no way is suggesting that in fact any new
pl ants need to be built in the northeast to provide
bal anci ng?

A No, that's -- (inaudible).

Q And i ndeed, we know that there have been no new
plants built in the northeast since when? Wen was the

| ast new plant built in the northeast?
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A New pl ants were built -- (inaudible).
Q OCkay. Do you know when the | ast new one was
built?
A | think -- (inaudible) -- people should know
better than ne.
Q Okay. But your $28 million figure was current
as of 1994, is that right?
A That's correct.
Al right. And -- and we certainly know t hat
t here have been no new plants built in the northeast since
that tinme, correct?
A That's correct. As | said -- (inaudible).
Q Right. Now, you take that $28 million cost
-- let me back up. The $28 mlIlion is on page five
descri bed as covering the total capital costs on | and,

bui | di ng, machinery, and equi pment, correct?

A That's correct.
Q And -- and you apply a nine percent interest
rate to that $28 mllion to cone up with your annual total

capital cost, correct?
A That's correct.
Q And -- and that's the number -- that's one of
t he nunmbers that then feeds into your cal cul ati on of what

the total cost of balancing is, correct?
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A That's correct.
Q Because essentially what you're doing is

applying to the unused capacity of that plant its

proportionate share of that $2.52 mllion, correct?
A Pl us over head.
Q Plus overhead, right. But -- right. Now, in

the real world, of course, people pay off their | oans over

time, correct?

A That's correct.
Q | mean, if -- if someone had borrowed $28
mllion to build a butter powder plant at nine percent

interest, at some point they're going to pay that | oan

of f, right?
A That's correct.
Q And t hat depends upon -- well, depends upon the

-- the | oan agreenent how |l ong that takes, correct?
A That's correct.
Q But for purposes of your cal cul ations, you
sinply are assum ng a nine percent cost forever so to

speak, is that right?

A That's an interest cost figure.

Q But -- but you're assunming that to be constant,
ri ght?

A For the life of the | oan, yes.
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Q Wel I, but you don't in your report try to
determ ne how long the loan will last, right?

A That's correct.

Q Hypot hetically, balancing in the real world
m ght be provided by a plant that's already paid off its
| oans entirely, correct?

A That' s possi bl e.

Q Ckay. In which case there would be no
continui ng annual capital costs for the |and and for the
pl ant, right?

A That's correct.

MR. ROSENBAUM That's all | have at this tine.
Thank you.
JUDGE BAKER: Thank you, M. Rosenbaum Are
t here any questions? Yes, M. English?
MR. ENGLI SH: Thank you
CROSS EXAM NATI ON
BY MR. ENGLI SH:

Q Charles English. Let ne follow up at first on

a number of questions asked by M. Rosenbaum

Wth respect to the request you received and
the work you did on the study, did the cooperatives
provi de you with actual data or the utilization of the

pl ants actually existing in the Northeast Orders?
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A (I'naudi bl e).

Q And the co-ops did not ask you to | ook at any
of the nunmerous non-Class 4 facilities that could
potentially provide balancing in the northeast market,
correct?

A They asked nme to -- (inaudible).

Q And your --

A (I naudi bl e) .

Q But -- but by your own study, that estinmate was
based upon using exclusively butter powder operations,
correct?

A That's correct.

Q And you acknow edge that plants that process
cheese and whey could provide this service as wel |,
correct?

A In the real world, | think nost people when
they -- (inaudible).

Q Do you -- do you have Exhibit 5 still in front
of you fromthe market adm nistrator's -- M. Rosenbaum
asked you? If you could |look for a noment at pages 74 and
757

(Pause)
BY MR. ENGLI SH:
Q VWi ch are for May and Novenber of 2001 total

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



© 00 N oo o b~ w N P

N NN NN R R R R R R R R R R
A W N P O © 0O N O 00 N~ W N P O

346

vol une of producer mlk diverted to non-pool plants under
the Northeast Order. And would you agree with ne that the
-- the nunmber of pounds diverted in May exceeds the nunber
of pounds in Novenmber by a significant quantity?

A (I'naudi bl e).

Q By 170 but, | nean, the math is what it is.
Does that not indicate that -- that there are other
facilities being used in actuality in the Northeast Order
with respect to the disposal of -- of mlk in this

mar ket pl ace?

A My report estimates the cost of doing the
bal ancing. | didn't say who is actually doing the
bal anci ng.
Q Fine. That -- that was nmy question. And going

back to the series of questions asked by M. Rosenbaum and
the i ssue about pre-order reform and post-order reform
you have not attenpted to nmke any study of how deci sions
to pool m |k have changed since the advent of federal
order reform correct?

A That's correct.

Q And you simlarly have made no study of the
guestion of how distribution of packaged m |k nay have
changed since the advent of federal order refornf

A That's correct.
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Q And as to Table 1 --

A Exhi bit --

Q -- Table 1 now in your Exhibit 12. 1In that
Table 1, for the period that was pre-federal order reform
you nmade no attenpt to adjust for producer m |k deliveries
for mlk, for instance, produced in New York that is
delivered as producer mlk to an order to the south for
that time period, 1994 to 1999, correct?

A (I naudi bl e) .

Q And just to be clear --

A (I naudi bl e) .

Q Yeah. There's pool statistics for Order 5 and
Order 7, correct? You didn't | ook at those pool
statistics and add data in fromthose that m ght be mlk

that's produced in New York or Pennsylvania or Maryl and,

correct?
A It's whatever -- (inaudible).
Q | realize that -- that following the federa

order process may not be something you do on a daily
basis, but are you aware or were you aware at the time you
prepared this study that in the md '90s a program was put
in place in the southern federal orders to provide for
transportation credits to nove mlk to the southeast, both

producer mlk and transferred m |l k? Were you awar e of
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t hat ?
A | was not aware.
Q Were you aware that as a result of that
producer m |k otherw se associated with Oders 1, 2, and 4
was in certain nonths in these years that are part of your

study pool ed instead on orders to the south?

A No, I -- (inaudible).
Q Turning to the second colum, "Fluid Demand,"
did you nake any effort in -- in discussing the need for

fluid demand in these orders to adjust for changes in the
data fromnmonth to nonth for m |k that was packaged in the

nort heast and shi pped into other federal orders?

A It's whatever the Class 1 -- whatever mlKk
pooled as Class 1 -- (inaudible) -- third party.

Q So that neans that if a -- if a Class 1 handl er
or -- or all the Class 1 handlers reported nore sal es of

Class 1 outside their marketing area in October than in
June, you didn't take that in consideration because that
data was not sonething you | ooked at, correct?

A We | ooked at the Class 1 mlk pooled in the
-- (inaudible).

Q OCkay. So that means you agree with ne that you
didn't nake an effort to alter the data -- to adjust the

dat a based upon where the sales actually occurred,
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correct?
A (I'naudi bl e).

Q s it your understanding that Class 1 mlk

pooled in the orders does not change based upon where the

sal es are?
A No, | -- I didn't -- | didn't -- | mean, | --
(i naudi bl e).
Q So you didn't |look at that issue?
No - -
-- so you didn't --

(I naudi bl e) .

O >» O >»r

And you made sinply no effort to adjust that
data? You just took the data they gave you and didn't
adjust it in any way?

A | took the data from the publications.

Q And t hose publications were the Order 1, Order
2, and Order 4 publications, correct?

A That's correct.

Q On page two of your statenent, in the second
full paragraph you have a statenent that says, "The
reserves al so cover shrinkage and the ternms of packaged
products ordinarily experienced by processing plants."”
Remenber that statenent?

A Yeah, that's correct.
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Q ls -- is -- is the two percent allowance for
shrinkage and -- and returns of packaged products included
in the "Fluid Demand” portion of Table 17

A (I'naudi bl e).

Q So they would not be portion -- part of the
"Fluid Demand” in Colum 2 of Table 1, correct?

A That's correct.

(Pause)
BY MR. ENGLI SH:

Q Exhi bit 5, page 85 shows the actual total mlKk
recei pts at butter powder plants in the northeast. And if
you conpare that table to page five of Exhibit 5 -- to
page five?

SPEAKER: Page five of Exhibit 5?
BY MR. ENGLI SH:

Q Page five, Exhibit 5 conpared to page 85 of
Exhi bit 5. Page five is producer receipts by
classification. Page 85 is m |k powder and butter
production. And if you look for a nmonment at May of 2000
for -- for both those, May of 2000, would you agree that
on page five Class 4 m |k was 249, 125, 390 pounds and the
sane nonth, the actual mlk receipts at butter powder
pl ants was 454, 385, 205 pounds. Wuld you agree with me

that that difference -- that sone significant portion of
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that difference represents mlk comng in fromoutside the
mar keting area that is being pooled as Class 4 and
classified that way for other orders?
A Whi ch nunmber are you tal king about in --
Q My - -
A (I'naudi bl e).

Q Page -- |I'mtal king about the sane nonth. My
2000 --

A M1 hnm

Q -- for page five, May 2000 for page 85. And

you can pick any nmonth you want to. The fact of the
matter is that the -- the pounds of mlIk actually received
at butter powder plants is significantly different and
hi gher than the pounds of m |k processed as Class 4 as
shown on page five.

(Pause)

BY MR. ENGLI SH:

A (I naudi bl e) .

Q Woul d you agree --

A (I naudi bl e) .

Q " mjust |ooking at the first colum, "Total

M1k Receipts.”
A Ckay.

Q Woul d you agree with ne the total mlk receipts
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for May of 2000 for butter powder production is
454, 385, 205 pounds?

A That's -- (inaudible).
Q | understand. And |I'm asking you to conpare
that nunber to these -- the nunber that appears on page

five for May of 2000 for Class 4 on this order.
A Ckay.
Q And -- and ask you whet her you have a

expl anation for the significant difference in those two

nunber s?
A | don't -- (inaudible).
Q Isn't it a fact that in the real world the mlk

that is processed at existing butter powder facilities on
t he Northeast Order includes significant quantities of
mlk that are pool ed on other orders?

A | don't know that. | cannot answer that
guesti on.

Q And for the purposes of your study, pre-federal
order reform you nade no attenpt to |look at that kind of
data, did you?

A My study is strictly to conme up with a
nmet hodol ogy -- (i naudi bl e).

Q And in doing that nmethodol ogy, you made no

attempt to adjust for this kind of data that appears on
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page five and 85, correct?

A (I naudi bl e) -- questions.

Q | understand, sir. But I'msinply -- I'm
asking you did you or did you not adjust. | think it's a
sinple question. | think the answer is, no, you didn't

because you didn't even think about this part of the

study. And I'msinply asking you to agree with that

st at enent .

MR. BESHORE: Your Honor, it's -- it's
repetitive and I object. He already testified that he
didn't base his study on actual receipts and utilization

at any actual plants. He based it on cal cul ated denands.
So it's been asked and answered several tines.

MR. ENGLISH: | think the point, Your Honor, is
to understand in each instance in which there is data that
coul d have been avail able and is avail abl e today that
m ght have been exam ned but wasn't exanm ned and just to
confirmthat it wasn't. | nean, otherwi se, |'m not even
sure why this witness is up here. | nmean, if the study is
conpletely theoretical and has no basis in reality, that's
great .

MR. BESHORE: ©h, Your Honor, | object to that.
That -- | nmean, the -- the reality is in Table 1, anpng

ot her things.
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MR. ENGLI SH: But the reality of Table 1 is
that it apparently doesn't reflect any real data of things
that were actually current in the marketpl ace.
MR. BESHORE: Well --
MR. ENGLISH: And it's old.
MR. BESHORE: The question to Dr. Ling has been

asked and answered several tines and -- and | object to
it.

JUDGE BAKER: Well, | understand your
objection. I -- 1 think, M. English, if you'd sort of

formul ate a question which would enconpass what you have
just said you could get a response fromthe w tness.
BY MR. ENGLI SH:
Q M. Ling -- Dr. Ling, can you please confirm
that since you nmade a theoretical study only and didn't
| ook at actual wutilization that the kind of data
di fference that appears on page five of Exhibit 5 for My
of 2000 and on page 85 of Exhibit 5 for May of 2000 was
sinply not considered in putting together your study?
A (I naudi bl e) .
MR. ENGLI SH:  Your Honor --

THE W TNESS: Exhibit -- Exhibit 5 -- what is -
- (inaudible) -- in Exhibit 5is -- | mean it is possible
-- (inaudible) -- so | didn't -- | didn't |look at those
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nunbers --

BY MR. ENGLI SH:

Q " m not asking post-reform sir. If -- if you
had the sanme kind of data for May of '92, which actually
does appear in -- on page 85, you nade no effort because
it wasn't part of your charge. Again, it's not a
criticism |'mjust understanding what it is. [It's not
part of your charge and therefore please confirmthat you
made no effort to | ook at that kind of data in making your
st udy.

A What | did in nmy report is based on market
order -- (inaudible) -- mlk and Class 1 m |k pool under
t hose three orders.

JUDGE BAKER: This is why the questions beconme
repetitive, because the witness is asked to respond --

MR. BESHORE: Your Honor --

JUDGE BAKER: -- and he did not -- he did not
respond in a very positive fashion.

MR. BESHORE: Well, Your Honor, it's a
rhetorical and -- you know, and repetitive question. And
| don't think Dr. Ling, you know, needs to respond in any
ot her way to --

MR. ENGLISH: | think cross exam nation --

MR. BESHORE: -- conpletely rhetorical.
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MR. ENGLISH: It's not rhetorical. Did you
consider -- did you consider evidence that you've
testified you didn't consider? He's actually never
answered that question. |[If he would sinply say that, |
woul d be able to nove on.

MR. BESHORE: The report says it. His direct
testinmony says it, says what he considered. It's been
asked and answered. He's said it many tines.

JUDGE BAKER: It hasn't been answered that
directly, in ny opinion.

MR. ENGLISH: [I'll nove on, Your Honor. | -- |
-- | agree with you, and if the answer is not in the
record, then the proponents won't have it.

(Pause)

MR. ENGLI SH: | have no further questions at
this tine.

JUDGE BAKER: Thank you, M. English. Are
t here other questions for Dr. Ling? M. Vetne? 1'Il get
back to you, M. Stevens.

CROSS EXAM NATI ON

BY MR. VETNE:

Q John Vet ne appearing for Friendship. Dr. Ling,
Table 1 of Exhibit 12 which is on the screen, you -- you

testified that the colum | abeled "Fluid Demand” is -- is
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not hi ng nore and nothing less sinply than Class 1 m K.

A Class 1 m |k pool ed under those three orders.

Q And it's Class 1 producer mlk or Class 1
recei pts of the plants?

A (I'naudible) -- Class 1 mlk in the -- in
statistics.

Q Okay. The statistics report for Class 1 plants
for distributing plants, Class 1 utilization pounds, and
then they also report Class 1 producer receipt -- producer
receipts that are allocated to Class 1. Do you know which
of those Class 1 nunbers were used in your report, whether
it's Class 1 producer mlk or total Class 1 m |k at pool
pl ant s?

A It's Class 1 mlk reported in the -- in your

statistics.

Q Ckay. If the annual statistics report Class 1
mlk intw -- two different ways, one as producer mlk
and one as Class 1 utilization of pool plants, you don't

recall right now which one you used?

A No.

Q Okay. Now, | understand that you did not
anal yze fluid demand by reference to receipts of mlk by
fluid plants, correct?

A It's whatever -- (inaudible).
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Q | understand. You did not -- you did not |ook
at demand in terns of the mlk required by fluid plants
for Class 1, Class 2, you know, whatever they want?

A (I'naudi bl e).

Q Do you -- do you have any information or any
j udgnment what soever on what the index under the colum
"Fluid Demand” would look like if you exam ned receipts by

fluid mlk plants as opposed to Class 1 use by fluid mlk

pl ant s?
A | didn't study that -- (inaudible).
Q And you don't -- don't have any opinion on

whet her the index would be different, whether it would
show greater seasonality or |ess seasonality?

A That's correct.

Q Okay. And you also did not include Class 2
mlk. Do you have any opinion on whether if Class 2 mlKk
uses were included in the colum "Fluid Demand, " whet her
greater Class 2 use in June, for exanple, m ght offset
| ower Class 1 use in June?

A (I naudi bl e) .

Q Okay. As | understand it, your -- your
anal ysis does not include Class -- any Class 2 mlk as
part of the reserves, either operating reserves, seasonal

reserves, or excess reserves, am/| correct?
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A That's correct.

Q So all of the reserves cone from Class 3 and 4,

correct?

A That's correct.

Q OCkay. But nevertheless, there are -- there are
-- there is substantial Class 2 use in -- in the northeast

both pre- and post-reform Do you have any judgnment or
opi nion on how the seasonal costs or the operating costs
of handling a balancing would be affected if Class 2 uses

of the market were included?

A (I naudi bl €) -- opinion because | didn't study
t hat .

Q Woul d you agree that if Class 2 -- that the
result could cause costs to go up or could costs -- cause

costs to go down?

A | didn't study the -- (inaudible).

Q You can't -- you can't say that it would go in
ei ther direction?

A That's correct.

Q Okay. On page one of your exhibit -- of your
report, Exhibit 12, you state that typically fluid
processi ng plants operate fewer than seven days a week.
This expression of what is typical at fluid processing

plants is derived fromyour know edge of fluid processing
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pl ants from which period of tinme? Pre-1994, 1994 through
1999, or current?
A It's pre-1999.
Q Pre-1999. And did you actually gather any data
fromfluid processing plants for 1999 and prior years to

verify your statenent that that is typical?

A | made a statenment in ny 1985 report and that
was based on ny -- (inaudible) -- MIk Order Nunber 2
- (i naudible).

Q Ckay. So --

A And | assuned that since the fluid operation --
(i naudi bl e) -- custoners and custoners usually do weekend
shopping. And so it's the -- the processing schedul e had

to cater to that.

Q Okay. So this statenent is based on your
hands- on experience and wor ki ng knowl edge from working in
the Order 2 market adm nistrator's in the md 1980s?

A 1970s.

Q  1970s?

A Yeah.

Q Okay. Do you have any know edge about changes
in distributing plant capabilities since the 1970s to
receive mlk seven days a week and store it at the

di stributing plant rather than having it bal anced
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el sewhere?
A (I'naudi bl e).
Q Woul d you agree with ne that the nunber of
di stributing plants that survived post-reform are

substantially fewer than those that existed in the 1970s

and ' 80s?
A | haven't | ooked at the statistics.
Q You' re not aware based on the information that

cones across your desk that the nunmber of distributing
plants in the country have decreased?

A Nati onal ly, yes.

Q Nationally. And -- and is there any reason for
you to believe that that pattern has not also reflected in
t he northeast?

A | have -- | haven't studied -- (inaudible).

Q On page five you refer to avail able information
on the cost of operating bal ancing plants. From what
period or periods of tine is that --

A Vhi ch -- which schedul e?

Q On page five of your report. Your second
columm, "Fixed and Overhead Costs." Based on avail able
information, a butter powder plant with a capacity, et
cetera. Your reference to available information is

derived from what period or periods of tine?

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



© 00 N oo o b~ w N P

N NN NN R R R R R R R R R R
A W N P O © 0O N O 00 N~ W N P O

362

A It -- (inaudible) -- includes -- (inaudible) --
was based on a study back in 1994.

Q So when you used the verb "is" as -- as present
tense, in fact it -- it's past tense. |It's roughly a
decade ol d information?

A That -- 1994 -- (inaudible) -- study in 2002,
so that's less than a decade.

Q OCkay. Pardon nme. As we sit here, it's eight
years old, the -- the --

A That's correct. And -- (inaudible) -- what |
have in the -- (inaudible).

Q In -- let ne ask you a general question about
operating costs because you studied that quite a bit. |If
a plant -- a butter powder plant is operating at 90
percent capacity in one nonth and if the follow ng nonth
drops to 90 percent capacity, is the cost of that unused
five percent capacity the same as if the plant dropped
from say, 40 percent to 35 percent capacity?

A Fi xed operating costs -- (inaudible) -- total

fi xed overhead costs would be the sane.

Q The same per extra unit of powder?

A (I naudi ble). Not for -- (inaudible).
Q No, okay.

A

For the entire plant, the total fixed and
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over head costs should be the sane.

Q Ckay.

A The direct costs in the plant of unit -- you're
t al ki ng about per unit?

A Yes.

Q It'd be higher because sonme of the direct cost
is variable. Some sem -fixed. And then when you --
(i naudi ble) -- those into fixed cost overhead over fewer

units, then the cost per unit can be higher.

Q Ckay. So let's see if | can paraphrase back to
you. If -- if a plant is reducing its capacity or its
used capacity from 40 percent to 35 percent, the -- the

cost per pound of powder produced is going to be greater
than if the reduction is from 90 percent to 85 percent?

A If -- if you use the rule of thunb | used, they
shoul d be the sane.

Q The sane --

A The reduction should be -- the (inaudible) --
costs should be the sane.

Q The increase per pound of powder would be the
sane whet her you're going from90 to 85 or 40 to 357

A That's -- that's if you follow the -- what |
had in the report, that's correct. But --

Q | understand that your report assumed that.
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But |I'm asking you whether in real life operation there is
greater per production unit cost as used capacity goes
down?

A | think the -- when you're tal king about real
life, you'd better ask that question to real-life
operators. They can answer your question better than I

Q Okay. The estimated costs in Table 5 and in
Table 3 are indicated by footnotes to be based on an
assunmpti on of the nunmber of pounds of powder and of nonfat
dry mlk that can be produced. You use a constant yield
t hroughout the year, correct?

A That's correct.

Q And in fact, would you agree with nme that the
yi el d per hundredweight of mlk is greater in the fall
months than it is in the spring?

A The -- the yield factor is -- depends on
conposition of mlKk.

Q And -- right. And conposition of mlk in terns
of fat and nonfat solids tends to be greater in producer
mlk in the fall nonths, correct?

A | haven't | ooked at that nunber closely so |I'm
not prepared to answer the question.

Q All right.

A The reason | used 4.48 -- (inaudible) -- those
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are the nunbers -- those are the -- (inaudible). They are
conveni ent nunbers to use.

Q Al right.

A And if you don't |ike those nunbers you can
-- (inaudible).

Q No, I"'mnot -- | don't -- | don't want to get
into how nuch yield there is. I'mtrying to ascertain the

cost effect by mlk that would producer a greater yield or
| esser yield. Let me ask it this way. |[If producer mlk
is a greater density of fat and nonfat solids, that is fat
is higher and nonfat solids are higher, am1l correct that
that would tend to reduce the costs to the butter powder
pl ant of producing a pound of powder and a pound of nonfat
dry mlk versus mlk that has nore water in it and get the
best yield?

A | mean, it -- (inaudible) -- higher yield but -
- yields should be higher.

Q And if the yields are higher, the cost to
produce a pound of butter and powder is |ower, correct?

A Consi derably, yeah

Q In response to a question by Steve Rosenbaum
concerni ng excess reserves, you responded that excess

reserves are pooled to pronote orderly marketing. Can you
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A That's my under st andi ng.
Q Can you el aborate on your understandi ng of why

that is so?

MR. BESHORE: Could I -- 1'"d like to object to
that, Your Honor. That's -- that's a |egal analysis. |
don't know. It's beyond the scope of Dr. Ling's study.

Why the secretary has -- why -- why he allows -- she
allows Class 3 and Class 4 mlk to be pooled in various
orders or as a general matter, | mean, | object.

JUDGE BAKER: Well, the question, | think,
related -- (inaudible).

MR. VETNE: Pardon?

JUDGE BAKER: You were relating your question
to reserves.

MR. VETNE: To -- to excess reserves. That
shows a big swathe on the -- on that one -- that one
graph. And I'mnot asking himto put hinself in the mnd
of the secretary. |I'masking himto play the role of
econom st for which he was qualified as an expert.

JUDGE BAKER: But what do you want himto do?
Expl ai n why he thinks --

MR. VETNE: Wiy -- why -- why as a matter of
economcs it's a good idea to -- to do what he's testified

to on answer to cross exanination to pool ed excess
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reserves to pronote orderly market -- how as an econom st
does pooling excess reserves pronote orderly marketing.

MR. BESHORE: | object to that. Beyond the
scope of Dr. Ling's testinmony. Wy beyond the scope.

MR. ENGLISH: | join that objection

JUDGE BAKER: Pardon?

MR. ENGLISH: | join that objection. It is
beyond the scope of --

MR. VETNE: No, it's not.

(Laught er)

JUDGE BAKER: He's asking himabout what
factors may enter into orderly market conditions.

MR. VETNE: Yes.

JUDGE BAKER: As -- (inaudible) -- and whet her
or not the pooling of reserves is a factor which can enter
into orderly marketing agreenents.

MR. VETNE: [|'m asking himabout his prior
testi mony when he said that excess reserves are pooled to
promote orderly marketing. Wy is that so.

JUDGE BAKER: He made the statenment to that
effect, that excess pools pronpote orderly marketing. Now
he can say whether he has any basis for it or he is sinply
repeati ng sonething he's heard.

MR. VETNE: Yes, he can. Yes, he can.
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THE W TNESS: That's my understanding. There's
-- why it's pooled and so forth, | think other people are
nore qualified to answer that question.
BY MR, VETNE:

Q When you used the term "orderly marketing” then
in response to the prior question, what did you have in
m nd as far as, you know, what is orderly marketing for
t hat purpose?

A What | was -- (inaudible).

Q Par don?

A What ever -- whatever meant -- whatever is neant
by orderly -- whatever "orderly marketing" nmeant in the
statutes and in market orders. | think the --

(i naudi bl e).
Q | see. So you have no econom c opinion on what

constitutes orderly or disorderly marketing?

MR. STEVENS: It's -- it's beyond the --

THE WTNESS: M report so | --

MR. STEVENS: Your Honor, |'m going to object
now. Is -- is -- is the question of this witness who is
an enmpl oyee of the Departnent of Agriculture, now we're
asking for his personal opinion about things or -- or
his official position or what? | nean --

JUDGE BAKER: The question was raised as to
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whet her or not he has an opinion as to what an orderly

mar ket can be.

MR. STEVENS: Well, | think he answered --

JUDGE BAKER: -- broad.

MR. STEVENS: ~-- and | think he answered it and
he answered correctly that -- that this is for others to -

- to state what the -- what the parts of orderly marketing
are in any given order in any given tinme based on
conditions as expressed many tinmes by the secretary of
Agriculture in many decisions and rulings.

JUDGE BAKER: Yeah. | understand that, M.
Stevens. But his answer reflects that he did not --
(i naudi bl e) -- make an analysis and a study and eval uate
that with respect to what are orderly marketing conditions
and what m ght or m ght not enter into them He has not
done that. He said he just |ooked at -- (inaudible) --
and deci ded what he thought.

Now, if | msstated his testinmony, I'd like it
corrected now.

MR. STEVENS: | think |I agree with what you
said, Your Honor. And in saying that, he's answered the
guestion to the best of his ability. And we just keep
aski ng questions now about orderly marketing which | think

is inappropriate fromthis w tness.
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JUDGE BAKER: M. Vetne?
BY MR. VETNE:

Q We're | ooking at the screen here of Figure 1 in

Exhibit 12. And there's a |arge green swathe -- not green
in your Exhibit 12 -- there's a large green swathe that
says "excess reserves." Does the presence of what you

have identified as excess reserves affect in any way
positively or negatively the balancing -- the costs to
bal ance the Class 1 market in the northeast?

A The way | did it in ny report is try to isolate
or -- (inaudible) -- the mninmmvolume of mlk that's

necessary for balancing the Class 1 market.

Q Sonme - -
A Anyt hi ng beyond that | call ed excess reserve.
Q Sone of those excess reserves nay be Class 4

m |k, correct?

A That's correct.

Q Al right. Does the presence of operating
capacity and used capacity of excess mlk in Class 4
operations either add to or subtract fromthe costs that
you have included in your report and your estinated costs?

A Coul d you pl ease repeat that question?

Q Does the existence of capacity that is actually

used to make butter and powder in the excess reserve
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category either mtigate or aggravate costs to bal ance

fluid demand?

A Again, | said that the reason | did it the way
| did was to -- to focus and isolate the function --
bal anci ng function. Now -- (inaudible) -- balancing is
not done -- (inaudible) -- but the cost is difficult to
cone by. So | had to use -- to isolate and assunme it's
done by -- (inaudible) -- problemthan to have ot her
W tnesses speak to -- to that.

JUDGE BAKER: M. Vetne, | just want to be sure

| understand your question. But there are costs

associated with the fluid demand, is that -- we all agree.
Do you agree with me on that? And nowit's not -- |'m not
guestioning you. | just want to be sure |I understand this

witness's response. There is also a cost associated with
maki ng powder .

Now, was your question directed to the extent
to which and the extent, if any, the cost of maki ng powder
woul d have on the fluid demand colum, a relationship
bet ween the col ums?

MR. VETNE: Sort of.

JUDGE BAKER: Well, what -- what was it you
wer e speaki ng of ?

MR. VETNE: The question -- the question is
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directed to -- I'"'mtrying to paraphrase it as nmany tinmes
as -- different ways as | can. Does the fact that there
are plants that are making butter powder on a nonthly
basis from excess reserves tend to either increase or
decrease the costs of those plants in handling butter and
powder to bal ance the fluid market.

In other words, there's butter and powder there
al ready because we have a huge swat he of excess reserves
whi ch includes butter and powder operations. Those plants
aren't there solely to balance the fluid nmarket because we
have all of those excess reserves.

So ny question is, does the existence of plants
t hat have used capacity and are processing butter and
powder on a nonthly basis of excess reserves, does -- does
that function tend to decrease their costs when they get
that little bit of extra mlk to balance the market.

THE W TNESS: You have to | ook at the whole
configuration of mlk volumes and the configuration of
pl ants to answer that question. | haven't done that so |
cannot answer the question.

BY MR, VETNE:

Q Okay - -
A -- the cost nunber -- cost -- is very difficult
to come by. So | have -- since | didn't |ook at that,
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don't think I can answer your question.

Q Would | be correct in -- in assum ng that
there's likely an effect but we don't know from what
you' ve | ooked at whether the effect is positive or
negative?

A It's -- it can be positive, can be negative, it
can be only interaction between necessary excesses.

MR. VETNE: Thank you.
JUDGE BAKER: Thank you, M. Vetne. Are there
ot her questions? Yes, M. Stevens?
CROSS EXAM NATI ON
BY MR. STEVENS:

Q Yes, Garrett Stevens, O fice of General
Counsel, USDA. Dr. Ling, you were requested by parties at
the hearing to prepare the exhibit and your statenent?

A | was asked by the Association of Dairy
Cooperatives in the Northeast to -- to estimate costs.

Q Al right. And you did that? That's your --

A | did that.

Q -- that's your report, Exhibit 127

A That's correct.

Q And you have a statenent which you nmade into

the record?

A That's correct.
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Q And you had the approval of your supervisors

there at USDA to conme and appear today?

A (I'naudi bl e) -- adm nistrator.
Q Now -- so you prepared this docunent and your
statenment. Was it prepared by you or -- did soneone el se

help you with it or did you prepare it yourself?

A | prepared it nmyself. O course, it has to go
t hrough the channels for approval.

Q Okay. So -- so prepared by you, then it was

approved by various channels in the Departnent?

A That's correct.
Q Various individuals in -- offices. Now, so it
was prepared by you and reviewed by -- in the Departnent?

A By nmy supervisors.
Q And -- and you're presenting this material here

today, it's not in favor or in opposition to any proposal,

is it?
A No.
Q It's just -- just to assist the parties in the

conduct of the hearing?

A That's correct.
Q And for their use as they -- as they choose to
use it?

A As they see fit.
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JUDGE BAKER: Thank you, M. Stevens. Yes, M.
Tosi ?
CROSS EXAM NATI ON
BY MR. TOSI:

Q Thank you, Dr. Ling, for com ng back today.
Appreci ate your patience.

A It's ny pleasure.

Q On the basis of your study, by comng up with
the various cost estimtes that you have based on a 10
percent reserve margin or a 20 percent reserve margin -

A Ten percent operating reserve.

Q Excuse nme. Yes. | stand corrected. Wuld you
be able to use that nunmber or could one use that nunber to
det erm ne what the per hundredwei ght cost of bal ancing
woul d be for all mlk on the market on the basis of those
costs? For example, if -- if -- at the 10 percent |evel,
if it's -- if the nunber was 9.7 mllion, if we divided
that by the total hundredweight of mlk on the -- on the
mar ket - -

A | f you upgrade -- (inaudible) -- assunption in
the cost estimte.

Q Ri ght .

A That's correct.
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Q Okay. | was just wondering that if -- that if
-- if -- if we look at it that way if that would be a
nunber that would be legitimate in the context of your
st udy?

A Yeah. |If you agree with ny assunptions on the
cost estinmates.

Q Okay. Also, | guess I'"'mnot sure which one to
ask first. One is, you know, should your study be used to
determ ne a nmeasure of benefit to all nmenbers who poo
m |k on the market because of the existence of these
butter powder plants that performthis bal ancing function.
You know, should the -- should it be used or can it be
used?

A Can you repeat that?

Q Yes. Should your study or can your study be
used to determ ne a neasure of -- of the degree of benefit
t hat accrues to all producers who are pooling m |k or
handling m Ik on the northeast market because we have
t hese bal anci ng plants?

A It's -- it's a benefit to the entire market,

producers and al so consuners al so.

Q Yes. | guess | ooked at another way your study
exam ned costs but -- but the benefits that certain
entities incur -- howis that -- if they're conpensated
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for that, how -- how would producers on the entire -- how
are producers in the entire market benefiting fromthat --
from that bal ancing function?

For exanple, we can determ ne on a per
hundr edwei ght basis -- and I'm going to use a hypotheti cal
nunber. Let's say your study suggests that the cost per
hundr edwei ght for all m |k pooled on the northeast narket,
let's say it's four cents a hundredwei ght, okay?

A You nean for the bal anci ng?

Q Yes, for balancing. |If that balancing didn't
occur, should -- given that that bal ancing occurs, how
much -- how nuch nore noney per hundredwei ght results from
havi ng these bal ancing plants performthis function and
i ncur the cost, for exanple, of four cents per
hundr edwei ght ?

A | -- 1 haven't studied that so |I cannot answer
t he questi on.

Q So you were asked -- you testified that certain

parties at the hearing asked you to do a study to cone up

with an estimte of the cost of -- of balancing in the
northeast, is that correct?

A That is correct.

Q Ckay.

A Let me explain. Cost study's function is to
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provi de research, technical -- not assist in education,
assi stance to cooperatives. That's part of our charge.

Q Ckay. And in that regard, would it be accurate
to say that all the information that is contained in your
study cones from published information? For exanple, the
only published and available m |k marketing order
statistics or other studies that you referenced?

A The m Ik volunme -- (inaudible) -- probably none
of the stated costs and no published nunbers.

Q OCkay. And just coming up with -- 1 nean,
you're dealing with entities that have -- that operate
t hese bal ancing plants. And was there a reason offered to
you why no actual cost data was shared with you and that
you had to -- the people that are asking you to determ ne
what their costs are for balancing -- | don't know if any
real cost information was shared with you in being able to

do your study.

A | -- | didn't ask themfor that. To ny
know edge, no plant operators -- | nmean -- (inaudible) --
for bal ancing, which -- (inaudible) -- for constant

pr oducti on.
Q Okay. Next to where it's just sort of -- I'm
trying to test the witness of how we could perhaps rely on

your study. Let's say, for exanple, Class 1 use increases
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dramatically or significantly for a -- let's say for a
year or for a very long period of time. And using your
study met hodol ogy, would you -- would you concl ude t hat
any increase in the unused plant capacity that results
fromthe increase of Class 1 use represent an increased
bal anci ng cost to the market?

A Woul d you repeat that?

Q OCkay. Assunme for a nonment that Class 1 demand
in the northeast increases significantly for a |ong period
of time. By that | nean nore than several nmonths. On --
on the basis of the nethodol ogy of your study and you were
going to look at that period of time to come up with a
cost estimte for bal anci ng, because Class 1 denand had
significantly increased, okay, that may result in unused -
- increased unused plant capacity at the bal anci ng pl ants?
There's less mlk available to keep those plants full, the

bal anci ng pl ants?

A If -- 1 had to study that, what -- on such a --
(i naudible) -- if the deliveries -- (inaudible) -- mght
result -- (inaudible). But let me backtrack. | think
need to study that or perhaps -- (inaudible).

Q Anot her one is, let's say for exanple
production costs -- excuse ne, ml|k production increases

and let's say the existing balancing plants, the butter
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powder plants that we're referring to are such that they
really can't handle the capacity and they make a deci sion
to increase the -- the size of your balancing plants, the
vari abl e they handle a much | arger volume of mlk, okay?

And let's say for exanple that they make a
decision to increase in sonme size to sone other |arger
capacity. And -- and if the decisions they were -- they -
- they -- they added too nmuch capacity such that they're
not entirely able to use all that, would your study then
characterize that additional unused plant capacity as a
bal anci ng cost of the -- across the -- that it would be a

-- an increase in balancing costs or that it should be

considered a -- part of balancing costs to the market?
A (I naudi ble) -- used in ny report -- put into
the -- the volunme of necessary reserves.
Q MM hmm

A (I naudi bl e) .

Q |"mjust -- | respect the nethodology in your

A Yeah -- yeah --

Q -- it is -- we have a different set of
i nformati on now because it's a new Northeast Order. And
what I'mtrying to do is --

A (I naudi bl e) .
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Q -- your nethodol ogy and the sane concept ual

ideas in ternms of how do we get a handle on bal anci ng
costs, that if other things change, for exanple, increases
in production. If a plant decides to grow larger, Class 1
demand changes, and there's an inpact on the vol une of
mlk that's going to be at bal ancing plants, if the
met hodol ogy of your study can be used then to transfer --
excuse ne, to transfer the -- the fundanental s of your

met hodol ogy into this new era of order reformfor the

nort heast .

A Well, if | understand your question correctly,
the balancing is -- should be done at the plant that's
privy to the -- (inaudible) -- order. |If you --

(i naudi bl e).

Q Al so, in your conclusion -- | think it's on
page ni ne of your -- of your study. |In the conclusions
you -- if I may quote fromit, "Therefore, knowi ng how

much operating reserves are needed, it's typical for the
cost estimation and that this report uses 10 and 20
percent operating reserves above fluid demand for
illustration."”

Wth respect to knowi ng how nmuch operating
reserves, you know, comng up with an answer for what are

or what should be the operating reserves, do you have an
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opinion with respect to how the secretary should determ ne
what -- what would be legitimte, say, for the northeast
mar keti ng area?

A If the secretary agreed with all ny
assunptions, cost estimates, what | have here is pretty
solid, | think.

Q G ven that your outcones are dependent upon
-- this doesn't depend upon -- the |level of the -- what
percent age of operating reserves, in your opinion, should
-- should we be thinking nore of 10 percent or 20 percent
or is that a number that you think perhaps m ght be policy
-- a policy determ nation?

A | don't think it's a policy determ nation. It
shoul d be the experience of the market, of what actually

happened in the nmarket.

Q Ckay.

A What -- what -- what's needed to satisfy the
demand.

Q And were you here yesterday to -- to hear M.

Gal | agher's testinmony --

A | was here --

Q -- sone of the features of the -- of the
nort heast marketing area?

A | was here and | didn't pay himthat nuch
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attention.

(Laughter)

BY MR. TOSI:

Q | was just -- | was going to probe a little bit
about your statenment there in the conclusions that in real
life reserve balancing is carried out anong many
manuf acturing plants. And | was going to try to relate
that statenment in your study to some of the
characteristics that M. Gall agher offered about the --
the nature of manufacturing plants in the northeast. But
"1l let it go. It's all right.

A Thank you.

MR. TGOSI: Thank you.

JUDGE BAKER: Very well. Thank you. That
brings us to the time for our norning recess. W'II| take
a 15-m nute recess.

(Brief recess)

JUDGE BAKER: We're back in order after our
norni ng recess.

(Pause)

JUDGE BAKER: The court reporter has inforned
me that he needs three additional copies of Exhibits 10
and 11. Those were the -- (inaudible) -- exhibits of M.

Gal | agher. Does anyone have them --
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SPEAKER: How many copies, Your Honor? Three?
JUDGE BAKER: The court reporter says he needs

three, yes.

earlier.

much, M.

Are there

guestions

much.

(Pause)

COURT REPORTER: |I'm okay. He gave it to nme

JUDGE BAKER: He gave themto you?

COURT REPORTER: Yes. M. Beshore did.
JUDGE BAKER: Oh, all right. Thank you very
Beshore.

MR. BESHORE: You're wel cone.

JUDGE BAKER: You're very hel pful.

Very well. Dr. Ling is still on the stand.
any additional questions?

(No response)

JUDGE BAKER: Does anyone have any additi onal
for Dr. Ling?

(No response)

JUDGE BAKER: There are none. Thank you very

THE W TNESS: You're wel cone.
JUDGE BAKER: Thank you.
(Wher eupon, the witness was excused.)

MR. BESHORE: Qur next witness is Bob
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Wel | i ngton.
JUDGE BAKER: Very well. M. Wellington?
Wher eupon,
ROBERT WELLI NGTON
havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as follows:
MR. BESHORE: Before M. Wellington testifies,
Your Honor, 1'd like to nmove the adm ssion of Exhibit 12,
Dr. Ling's study, into evidence.
JUDGE BAKER: Very well. Are there any
guestions or objections?
(No response)
JUDGE BAKER: Hearing none, Exhibit 12 is
adm tted and received into evidence.
(The docunent previously
mar ked for identification as
Exhibit 12 was received in

evi dence.)

MR. BESHORE: | would also like to mark for

identification with the next two consecutive nunbers which

| believe to be 13 and 14. Exhibit 13 is the testinony of
Robert D. Wellington with respect to Proposal 7. |'ve
made four copies available to the reporter and one for

Your Honor. And there are copies in the roomfor al
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partici pants.

Exhi bit 14 would be the proposed exhibits with
respect to Proposal 7 separately collected as presented by
-- prepared for presentation by M. WelIlington.

JUDGE BAKER: Before -- before we continue --
what you gave ne right now relates to M. Gallagher, not
M. Wellington. Do you want me to give it to the court
reporter?

COURT REPORTER: That's the same here. M.

Gal | agher.

(Pause)

JUDGE BAKER: ©Ch, | see. | see.

MR. BESHORE: This is --

JUDGE BAKER: That's --

MR. BESHORE: -- this is the --

JUDGE BAKER: That's his testinony.

MR. BESHORE: That's the testinony.

JUDGE BAKER: That's the testinony. Here are
t he exhibits.

MR. BESHORE: Right.

JUDGE BAKER: Ri ght.

(Pause)

JUDGE BAKER: M. Beshore, according to your

request, the testinony of Robert Wellington shall be
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mar ked for identification as Exhibit 13 and the docunent
mar ked "Exhi bits" shall be marked for identification as
Exhi bit 14, and the testinony Exhibit 13.

MR. BESHORE: Thank you, Your Honor.

(The docunents referred to
were marked for identification
as Exhibits 13 and 14.)

MR. BESHORE: And there are -- there are many
copies available in the roomif anyone el se needs copies
of M. Wellington's -- proposed Exhibits 13 and 14.

DI RECT EXAM NATI ON

BY MR. BESHORE:

Q To start, M. Wellington, would you pl ease give
us your nanme and business address?

A My nane is Robert D. Wellington. M business
address is 100 MIk Street in -- Massachusetts.

Q And, M. Wellington, could you briefly tell us
about your professional background, your educati onal
degrees, and professional experience?

A | have a Bachel ors and Masters degree in
agricultural econom cs from Rutgers University where |
al so taught for a while. | worked for the market
adm nistrator's office in New York City after | obtained

my Masters degree. And | worked there for approxinmately
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11 years. | served as econom st, senior econom st, and
then al so chief of research and cooperative relations.
After | left the market adm nistrator's office,
| becanme senior vice president for AgraMark Dairy
Cooperative. And ny role there is to work in econom cs,
comruni cations, and |legislative affairs.
Q For how many years have you been enpl oyed by
AgraMark in that capacity?
A Thirteen years.
Q Do you have any idea how many tines you' ve
testified in a federal order hearing?
A One too many.
(Laught er)
BY MR. BESHORE:
A Probably -- probably eight or -- eight or --

eight or nine times during the time period.

Q You' ve also testified with respect to your
areas of expertise before Congress -- conmttees of
Congr ess?

A Several tines.

Q And -- and other tribunals?

A Yes. And | also work very closely with the

states' departnents of agriculture, state |egislatures,

particularly in the six New England states but also in New
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York state.

MR. BESHORE: | would offer M. Wellington for
testimony -- testifying as an expert in agricultural
econom cs and dairy marketing.

JUDGE BAKER: Are there any questions or
obj ections or voir dire with respect thereto?

(No response)

JUDGE BAKER: Let the record reflect there is
no response. Your request is granted, M. Beshore.

MR. BESHORE: Thank you, Your Honor.

BY MR. BESHORE:

Q M. Wellington, would you proceed with your
testinmony as distributed in Exhibit 13 -- Exhibits 14?

A Yes, | would. M nane is Robert D. Wellington.
| serve as senior vice president for econonics,
conmuni cations, and |l egislative affairs for AgraMark Dairy
Cooperative. | have worked in that position for AgraMark
for the last 13 years.

Prior to that, I was enployed by the office of
t he market adm nistrator, New York-New Jersey nil k market
area, for 11 years. M position with the market
adm nistrator's office included senior econom st and chi ef
of research and cooperative rel ations.

AgraMark is a Cappra Vol stead cooperative
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headquartered in -- Massachusetts with approxi mtely 1350
menbers | ocated in six New England states and New York.
We mar ket about 2.5 billion pounds of m |k annually. Qur
menbers own and operate three manufacturing plants,
i ncluding -- Cheese plant in M ddl ebury, Vernont, a cheese
and other dairy product plant in Cabot, Vernont, and a
butter and powder plant in West Springfield,
Massachusetts.

| amtestifying here today in support of
Proposal 7, which involves paynments fromthe pool to
handl ers to perform marketw de services with respect to
all purchasers in the order. This testinony is on behalf
of the Association of Dairy Cooperatives of the Northeast,
abbrevi at ed ADCNE.

ADCNE consi sts of the foll ow ng cooperatives:
AgraMark, Dairy Farmers of Anmerica, Dairylea, Land O
Lakes, Maryland and Virginia MIk Producers, Oatka, St.
Al bans, and Up State Farnms. These farns -- these
organi zations represent nore than 65 percent of the mlk
pooled in the federal order -- in the Federal Order Nunber
1.

Q M. Wellington, before you go into the

substance or the body of your testinony, | wonder if we

could just briefly review the exhibits that you will be
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referring to in your testinony which are conpiled in
Exhi bit 14. And there are nine separate docunents in
Exhibit 14 as you identify in the index. And | wonder if
you could just briefly go through those so we have a
previ ew before you refer to themin nore detail in your
testi nony.

A Okay. Table 1 is the first table and it's
entitled, "Estimated M|k Receipts at Class 1 Distributing
Pl ants by Menbers and Non- Menbers of the Northeast Order,
January 2001 to June 2002."

In this table, it contains basically
information that was fromthe government exhibit and that
| guess is Exhibit Nunber 5. That's where we got the
information for the first colum, "Class 1 Producer
Receipts.” That's a -- that's fromthat Table 5. It is
not adjusted by any other receipts frominside the order
or outside the order. It's a straightforward figure, nuch
to the way that Dr. Ling used.

The estinmated total receipts of distributing
plants -- distributing plants do not just receive Class 1
producer receipts. They also receive nmlk that's used for
ot her classes. Their -- their receipts are used not just
for Class 1 is, | guess, a better way to put that.

And so we have about 85 percent of the mlKk

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



© 00 N oo o b~ w N P

N NN NN R R R R R R R R R R
A W N P O © 0O N O 00 N~ W N P O

392
recei pt that goes to distributing plants is usually around
Class 1. | believe M. Fredericks testified to that |evel
bet ween 85 and 90. So we chose the 85 percent |level to
use there.

So what we're trying to get to on that second
colum is the estimited total receipts of distributing
plants. And then we tried to put that on an average per
day basis because, of course, you have different days of
the nonth and we wanted to take out that variation,
particularly in a nonth |ike February versus a nmonth |ike
Mar ch.

Non- cooperative producer receipts. That cones
fromthe appendi x table that M. Fredericks put in. And
then we also, | believe -- refer back specifically to his
t abl e.

(Pause)

BY MR. BESHORE:

A M. Beshore, can | get a copy? | guess
didn't --
Q Exhi bit 5?

A It's -- it's Exhibit 5. 1t's either Appendi x
Table 15 or -- thank you -- or -- or 70. | don't recall
now whi ch --

SPEAKER: Page 88.
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BY MR. BESHORE:

A Page 88? Thank you, Bill.

| just pulled the straightforward numbers from
there on non-cooperatives. Keep in mnd | start on
January 2000. And that's that nunber, for exanple, in
January of 200, 5 -- 458 mllion is the nunber there. |
also did it on average per day.

Then | | ooked at Appendi x Tabl es 15, which
contai ns producer deliveries to pool distributing plants,
and | applied those percentages that are receipts --
percent age of proprietary handl er producer receipts
delivered to distributing plants. And that is that columm
| abel ed, "Percent of Proprietary Handl er Producer Receipts
Delivered to Distributing Plants.”

From t hose nunbers, | estimted the vol une
t oday of non-cooperative receipts delivered to
distributing plants. And basically, that's a sinple
conputation. |It's the 85.4 percent of January 2000, and
that is nmultiplied by the 4.8 billion pounds per day
figure in the -- in the colum -- | guess that would be
the fourth colum of data. And | cone up with 12.6
billion pounds, 12.6 billion pounds per day.

The next colum shows that 12.6 billion pounds

as a percent of the low nonth. The |low nonth in this case
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was August. And so if we |ook at January of 2000 as a
percent of the August nunber -- keep in mnd this is
rounded to one deciml place in terns of billion pounds so
they're not exactly the sanme nunber. They would be 101
percent for that nonth.

When | go to the last two colums, | get to the
resi dual amount of mlk at these distributing plants, that
being 33.7 for January. | take away the 12.6 for the non-
cooperative receipts, and I end up with 21.1 mllion,
which is an estimation of the volume of cooperative
receipts in distributing plants.

| also in the last colum then took that
percentage of the | ow nonth. The |ow nonth in this case

was July of 2001. And | showed January as a percentage of

July, and that worked out to be 117 percent. |In other
words, two -- 21 -- 21.1 million is 117 percent of 18
billion.

That's Table 1. That is by far the npst
conplicated table | have.

Table 2. Table 2 is entitled, "Producer
Recei pts Classified as Class 4 in the Northeast Federal
Order and M Ik Used for Manufacturing at the AgraMark West
Springfield, Massachusetts Plant."” |'ve sort of conbined

a variety of information here just for sinplicity's sake.
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| used this a couple different tinmes during the course of
my - my witten testinony.

The Class 4 pounds are the pounds that cone
froml believe it's page five of the market adm nistrator
data, Class 4 pounds. Also unadjusted by any novenents of
the orders. It's a straightforward figure.

The West Springfield pounds are the pounds that
we use in West Springfield, the -- the conmbi ned pounds of
product, which is basically mlk and creamto make butter
and nonfat dry m k.

And the last colum is putting this as a
percent age of the capacity. The capacity we have at the
plant is 2.2 mllion pounds per day.

And so we figured the nunber of days in each
mont h divided by -- for exanple, January has 31 days. 2.2
times 31 divided by 55.3. That's how we got an 81 percent
figure in that one.

Tabl e 3 are indices of seasonality of producer
mlk deliveries and m |k demand. The Ling study in the
year 2000 and 2001 averages for the Northeast Order. This
duplicates what Dr. Ling had in his Table 1 of his
exhibit, which I believe is Nunber 7.

Q Twel ve.

A Twel ve.
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Q Table 1 of Exhibit 12.
A Twel ve, right. | had the wong nunber.
| then took the producer deliveries that were
under the order for the year 2000 and 2001. | took the
average -- for exanple, the average for January year 2000
and 2001, and | divided that by the 24-nonth average over
t hat period to show basically how nmuch -- how -- how those
supplies differed fromthat average. And in January it
was 102 percent of the average.
| wanted to do that to try to get sone
conparison to the Ling study using 2000 and 2001 dat a.
But once again, that data is straightforward market
adm ni strator data. The Class 1 -- on the, |I'msorry,
producer receipts.

| did the same thing in the last two col ums,

which are fluid demand. | took Dr. Ling' s numbers from
his Table 1 of Exhibit 12 and then | -- | also cal cul ated
from page five of Exhibit 5 using the two-nonth -- the

sane nonth two-year average divided by the average for the
24-nont h peri od.

And for exanple, | took the average of January
2000 and January 2001 and | divided that by the average of
the 24-nmonth period of 2000 and 2001 on the Class 1

receipts and came up with a number of 100 for the nonth of
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January.

The figures that are next, they're very
sinmplistic figures. The first one is producer receipts
per day classified as Class 1. And this was taken from
page five of Exhibit 5. And | just plotted that out
during the period to show the novenent of mlk. This is
sort of a graphic denonstration of the nmovenent of
producer receipts over tinme since the order was -- the
current order was pronul gated on January 1st of 2000.

The second figure, the total producer receipts
per day, which is basically the sane nunber fromt hat
Table 5, Exhibit 5. I'"mnot -- the source is the sane
and it's producer receipts per day. Figure 3 is the
di fference between the two, producer receipts per day not
classified as Class 1. Once again, all from Table 5,
Exhi bit 5.

Figure 4, producer receipts classified as Class
4. These nunbers are taken from page five of Exhibit 5,
the -- the exact ampunt of producer receipts used as Cl ass
4.

Figure 5 is mlk receipts used for
manuf acturing at the AgraMark West Springfield,
Massachusetts, plant. And that's basically a graphic

representation of the nunmbers for -- for the AgraMark
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plant in Table 2 of ny exhibit.

Figure 6 also cones from Table 2 of ny exhibit
and it represents the percent manufacturing capacity used
at the AgraMark West -- West Springfield, plant, January
2000 to June 2002.

Figure 7 shows the seasonal operating and
necessary reserves for the Northeast Order. And that
takes Dr. Ling's information and basically presents it in
a slightly different fashion. It -- it isolates this
information just on seasonal reserve and necessary
reserve.

One of the issues we had when we | ooked at Dr.
Ling's very large table, the key point we're trying to
make here is seasonal and necessary -- seasonal operating
and necessary reserves, and that got lost in the size of
that table. So when you graphed it, you could see the
extreme situation that goes on here, and that's what we

really tried to show in this particular table.

And that's ny -- all the tables that are
figures in nmy exhibit. Shall |I nmove on?
Q Yes, please.
A | structured my testinony to really answer --

ask a series of questions that | thought that the

departnment m ght be asking. | tried to anticipate sone of
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these. And basically, the -- the kind of questions that
we were asking ourselves as we went through this process.

Wiy did we ask for consideration of Proposal 7,
is the first question. The economi c return for providing
m | k under the Northeast Federal Order for producer
menbers of cooperatives who bal ance the Class 1 market is
| ess than that of producers who do not participate in
provi di ng bal ancing services. This inequity has -- has
exi sted for many years but has grown since the current
order was pronul gated on January 1st, the year 2000.

The Agricul tural Marketing Agreenent Act of
1937 allows for the classification of m |k and the pooling
of the resultant value in order to create a comon uniform
price for all producers providing mlk to the federal
order market. Producer m |k destined for Class 1 use is
nei ther better nor worse than m |k destined for any other
class use at the tinme that mlk is produced, at the tine
that it is shipped fromthe farm nor at the tine it's
received at a Class 1 distributing plant. That mlk only
receives its higher value both under the order and reality
when it is weighed and sold as a Class 1-assigned product.

Prior to the existence of federal orders,
producers conpeted in an attenpt to capture that higher --

val ue and | eave the | ower value uses to the mlk of their
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nei ghbors. However, this strategy consistently failed as
Class 1 distributors could and did obtain supplies from
nei ghbori ng producers who were shipping to plants with
| omwer value usage and were willing to accept a price only
penni es above what they received at the manufacturing
pl ants.

Any producer who believes that the current
maxi mum price represents the value of his or her specific
m |k because it is received at a Class 1 distributing
plant is m staken. |In the absence of the federal order,
he or she would receive essentially the sanme price as his
nei ghbor shi pped -- who shipped to a manufacturing plant.

Assuring that the Class 1 needs of the market
are met is a primary purpose of the federal order as
defined in the Class -- in the 1937 act as well as the
needs to maxim ze the price to all farmers who provide
mlk to the marketing area. This not only means having a
sufficient total volume of producer m |k avail able
annually to neet the annual Class 1 sales, we also -- we
believe it also means having the Class 1 m |k avail able as
it is needed on a daily basis all year |ong.

One of the intents of Class 1 differentials is
to assure adequate supply of mlk. These differentials

tend to be higher in higher Class 1 utilization markets as
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part of the reason they are higher is because nore mlk is
needed to assure an adequate supply each day all year
| ong.

Bal ancing is part of that assurance and to sone
extent is included in the Class 1 differential. However
the value of the higher Class 1 differential accrues from
all farmers in the marketplace for a higher uniformprice.
Whi | e producers are crucial in providing for adequate
year-round supplies of mlk to neet total Class 1 use,
producers do not balance Class 1 supplies in any way,
shape, or form

Producers ship as much or as little mlk as
they wish to nmake every day, and that will be shown in
typically produced mlk in a seasonally production pattern
that actually runs counter to the Class 1 demand pattern.
It's part of higher class differentials that reflects
bal anci ng costs does not go to the parties that provide
the -- that service to the marketplace and that problem
seens to be -- that problem needs to be corrected.

Congress and Presi dent Reagan recogni zed that
probl em when t hey passed the Food Security Act of 1985 and
specifically authorized market service paynments under
federal orders. The Dairy Division of the Agricultural

Mar keti ng Service of the USDA explained it well in the
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follow ng excerpt fromits findings and concl usi ons of My
1st, 1997.

"Federal Register,"” Volune 52, Nunber 84, for
Friday, May 1st, 1987. "Proposed Rules for Docket Nunmber
AO 366828 et all, which involved a hearing on marketw de
service -- marketw de paynents for seven orders in the
southern United States in 1986.

Quote, "Paynments for services of marketw de
benefit are specifically authorized under the Food
Security Act of 1985. That | aw amended Section 8(c)(5) of
the Agricultural Adjustment Act reenacted with amendnents
by the Agricultural Marketing Act of 1937 by adding the
foll owi ng provisions.

"Subsection (j), providing for the paynment from
the total sums payable by all handlers for mlk to
handl ers that are cooperative marketing associ ations
descri bed in Paragraph F and to handlers with respect to
whi ch adj ust ment paynents are made under Paragraph C or
services of marketw de benefit, including but not limted
to:

"One, providing facilities to furnish
addi ti onal supplies of m |k needed by handlers and to
handl e and di spose of nmilk supplies in excess of

guantities needed by handl ers;
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"Two, handling on specific days quantities of
m |k that exceed the quantities needed by handl ers;

"And three, transporting mlk fromone |ocation
to another for the purpose of fulfilling requirenments for
m |k of a higher use classification or for providing a
mar ket outlet for mlk of any use classification.

"“Mar ket bal anci ng activities such as di sposing
of surplus m |k and obtaining supplenental supplies for
handl ers are clearly identified in the new provisions as
services of marketw de benefit. The |aw al so provides
t hat paynents nade under the order program for the purpose
of reinmbursing the handlers who provide those services are
conveyed in the total suns payable by all handlers for
m K.

"Thus, the objective under marketw de service
payment provisions is that the m ni mum uniform price for
all producers who -- paren, (reduce), end paren, and all
woul d share in the cost of providing the services. 1In
this way, some market participants would not be able to
mai ntain the advantage gai ned by receiving benefits but
not having to pay the cost. Therefore, they would cease
to be free riders,"” end of quote.

Once again, that was a -- a quote fromthe

findi ngs and concl usi ons by the Departnment.
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We're here today in regard to Proposal 7
because all producers who pool their m |k under the
Nort heast Federal Order benefit from services that bal ance
the Class 1 market. Those services facilitate the -- to a
hi gher uniformprice for all mlk in the -- in the pool
but not all producers currently pay the fare for that
ride.

The second question we tried to address was,
what are bal ancing costs and why are they even needed to
be incurred. There are several types of balancing done in
the mlk market. Proposal 7 deals exclusively with two
types of bal anci ng.

The first is daily balancing of Class 1 needs
and the second is seasonal bal ancing of Class 1 needs.

Bal anci ng does occur across the entire mlk supply in a
mar ket i ng order because the production of m |k by

handl ers, particularly on season -- on a -- on a
seasonal ly basis -- seasonal basis varies. And that
producti on pattern must be accommpdat ed.

One of our problenms in the past with proposing
mar ket wi de service paynents was to try to separate those
costs of balancing the Class 1 market with the cost of
bal ancing the entire supply of mlk in the market. CQur

pl ants do not know whether the mlk they receive or fai
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to receive is intended to bal ance the Class 1 market or
the entire market. Plant managers just know if their
operations are full or enpty to sonme degree.

We know what our total plant costs are but
attributing those costs to explicit Class 1 balancing is
al nost i npossible. That is why we turned to the approach
used by Dr. Ling. Hi s analysis used real data and
reasonabl e assunptions to exclusively focus on the cl ass-
rel ated bal anci ng cost.

In reality, a butter powder plant may run at a
little | ower capacity level in the fall. That's dictated
by Class 1 balancing in order to accommpdate the total
seasonal fluctuations in all producer supplies, including
cooperative nmenbers.

The Ling study does not encounter any of those
costs, nor should it. [If such producer supply fluctuation
resulted in the need for additional butter powder plants
to facilitate constant volumes of mlk at the Class 3
pl ants all year long, that cost would al so not be included
in the Ling study.

The attached Figure 1 shows producer receipts
per day classified as Class 1 under the federal order for
January 1st, 2000, through June 2002. Figure 2 shows

total receipts per day during the sane period. And Figure
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3 shows the difference between the two. These figures use
the data presented by M. Fredericks of the market
adm nistrator's office, page five of Exhibit 5 and divide
each nmonthly volume by the nunber of days in each nonth.

The nonthly variation is apparent in these
graphs. Clearly, there are tines in the year when the
volunme of mlk in excess of Class 1 needs is far greater
than other tinmes of the year and that nmonth -- that mlk
nmust find a hone.

Cooperatives have been providi ng bal anci ng
services for so long in the northeast that nost people
take them for granted and are not concerned with their
i nportance until, of course, if they disappeared one day
our distributors are asked to pay for them

The electricity utility sector provides an
anal ogy that | believe is useful in understandi ng our
problens in balancing mlk supplies. This past summer,

t he New Engl and regi on and many ot her areas of the country
recorded record -- record -- record levels of electricity
usage on a daily basis. The utility conpanies had to

mai ntain sufficient electricity-producing capacity to neet
t he hi gher needed usage throughout the year even though

t hat meant that on just about all other days they woul d

have to have avail able and current fixed costs of unused
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capacity. They could not |ook at the annual average
amount of electricity per day. That figure is neaningless
for capacity purposes. Even the nonthly average per day
provided little value for capacity purposes.

They must have the capacity to provide enough
electricity on the peak day. Sure, they could try to buy
sone power from neighboring utilities to get themthrough
t he peak periods. But chances are that those other
utilities are also facing -- facing -- demands and have
little capacity to spare at the tine it is needed.

The sanme happens in the dairy industry. MKk
is highly perishable and nust be processed quickly.
Farmers cannot store it because the next m | king nust be
accommodat ed. You cannot keep it in pendency very | ong.
Plus, the pending trailers are usually needed to pick up
the next day's mlking. Storage capacity at plants is
limted by health regul ations and cost.

In the past several years, several Class 1
plants in the northeast have closed and further reduced
the storage capacity of Class 1 mlk in the market. Just
li ke the peak of electricity, the peak of m |k supply
relative to the dam nust be handl ed qui ckly.

Bal ancing mlk in the northeast involves

provi di ng consi stent and i mredi ate outlets for surplus
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mlk as well as the ability to release or obtain
additional m |k when needed. Market bal ances in the
nort heast provide these services over a |arge volune of
m | k. Buying and selling a few spot |oads of mlk is not
t he sane.

Next question is, why do cooperatives play a
unique role in balancing in the northeast. Cooperatives
have played the primary role in balancing the northeast
mar ket for nore than 60 years. Ed Gallagher has already
expl ai ned the uni que marketing characteristics we face in
this region.

| again want to highlight that a key issue
cooperatives face is that the northeast has a huge nunber
of m |1k producers who do not belong to a cooperative. |
will refer to them as "non-nmenbers."

They -- they nunber in excess of 4000 according
to market adm nistrator -- to the market adm ni strator and
mar ket about 6 billion pounds of mlk annually. | believe
this can be seen in Appendi x Table 16 of Exhibit 5.

There are dramatic differences in the northeast
relative to how cooperative nenber and non-nmenber mlk is
used. Most of the non-cooperative mlk is dedicated to
supplying distributing plants on a year-round basis. As

shown in Appendi x Table 15 and Market Adni nistrator
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Exhi bit 5, the average classification of non-menber mlk
in the Northeast is about 80 percent Class 1 despite the
fact that the northeast is less than a 45 percent Class 1
utilization market year-round.

The m |k fromthose non-menber farns is
received at Class 1 distributing plants just about all the
time. Non-menber farns shipping to Class 1 processors
make no special efforts to bal ance the seasonal or daily
needs of their handler or the Class 1 market. To ny
know edge, Class 1 handlers do not |limt the volune of
m | k picked up by those non-nenbers in any way.

Cl ass 1 handl ers do not ask those shippers to
store m |k below the mandate -- behind the nandates.
Those handl ers don't refuse to accept their m |k when
school s go out of session or demand producers expand their
herds in the fall and reduce it in the spring.

What Class 1 producers providing mlk from non-
menbers usually do is buy a volume of mlk that is no
| onger in the |l ow nonth needs and use cooperative mlk to
bal ance their needs in the high -- in the high usage
nonth. Table 1 takes the market -- market adm nistrator
data from page five of Exhibit 5 regardi ng producer
receipts classified as Class 1 and shows a col um

representing 118 percent of those Class 1 volunes and
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total and on an average daily basis. This suggestion
represents one divided by -- this suggestion represents
one divided by 0.85 and it's made because distributing
pl ants have approxi mately 85 percent Class 1 mlk on
aver age.

This table then conpares that with the product
of multiplying the volume of non-cooperative producer
recei pts from Appendi x Table 17 of the sanme market
adm nistrator's exhibit, Exhibit 5 times the percentage
of proprietary handl er producer mlk receipts delivered to
di stributing plants. Once again, from Appendi x Table 15
of the same market adm nistrator's Exhibit 5. The
difference is an estimate for the amount of Class 1 mlk
that is supplied by non-nmenbers each nonth.

Table 1 al so gives the volunme per day for non-
cooperative and cooperative producers as a percent of the
| ow nonth during the 18-nonth period. The non-cooperative
producers -- a low point of receipt per day and uses Cl ass
1 mlk from August 2001. The level of m |k provided per
day ranged fromthat |low point to a 12 percent -- to 12
percent higher in March and April of 2002. It is
significant that the high point of deliveries of non-
menbers was in the spring when Class 1 sales tend to be

less than in the fall.
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Cooperative nmenber -- nmenber receipts in the
Class 1 market was at a low point in July 2001. However,
the deliveries needed for the Class 1 market peaked in
Novermber and needed to be 29 percent above the July | ow
point. The seasonal high of the cooperative receipts for
the Class 1 market was nore than double that of non-nenber
recei pts and occurred at a point when total m |k producer
recei pts was usually at a seasonally low point. Clearly,
cooperative m |k does far nore balancing of the Class 1
mar ket .

The next question is, how do we bal ance the
Class 1 market. The Northeast Federal Order is an
extrenmely large m |k production and Class 1 denand area,
as also indicated by M. Gallagher's testinony. Sone
areas, such as the upper m dwest, have a | arge enough
Class 2 industry -- Class 3 industry that their smaller
Class 1 market can be bal anced by slightly reducing the
amount of mlk received by a | arge nunmber of cheese
pl ants. Many of those plants, by the way, are owned by
cooperatives.

However, even that market nust have at | east
one or two powder plants. In the northeast, the Class 1
market is too large -- large to be predom nantly bal anced

by cheese plants on an econoni ¢ basis. Cheese plants play
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an inportant role, as | believe M. Gallagher wl]l
indicate in his testinmony. However, butter and powder
pl ants still play a dom nant role in balancing the dairy -
- the daily and seasonal needs of the market.

As previously noted, AgraMark operates a |arge
Cheddar -- Cheddar cheese plant in M ddl ebury, Vernont --
pl ant due to costs involved in doing so and the type of
mar ket we have for the products produced there. The cost
and mar ket type of product produced at West Springfield
are much preferable for balancing. The marketing and
operations staff we do at our current -- that's AgraMark's
mar keti ng and operations staff --our current overhead
costs at both our M ddl ebury and West Springfield
oper ati ons.

The overhead costs -- taking out the word

"conplete,"” the overhead costs per hundredwei ght are $1.02
per hundredwei ght of m |k at our cheese facility and 61
cents per hundredwei ght at our West Springfield plant. 1In
ot her words, if we renove a hundredwei ght of mlk from

M ddl ebury served to the Class 1 nmarket, we have $1.02 in
fi xed costs that cannot be recovered. |If we renove that
sane hundredwei ght of mlk from Wst Springfield, we incur

a 61 cent cost that cannot be recovered. Qur cost of

bal ancing are |l ower by 41 cents per hundredwei ght when we
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use our butter powder facility. 1In addition, butter and
powder are far nore generic products than our award-
wi nni ng Cheddar cheese produced at M ddl ebury.

Figure 4 shows the Class 4 -- time out for a
comerci al .

(Laughter)

BY MR. BESHORE:

A Figure 4 shows the Class 4 volume of mlk in
the federal order. The data fromthis table originates
from page five of the Market Adm nistrator 5. | have
duplicated that data in Table 2 because of its inportance
relative to this hearing. The extrenme volatility -- can
clearly be seen in both the figure and Table 2.

Cl ass 2, our produce receipts are at or
significantly 249 mllion pounds for the first five nonths
of 2000, or at or below 100 mllion pounds during August
and Novenber of 2000. Based on our experiences at West
Springfield, Decenber 2000 |ikely has producer receipts in
Class 4 at below 50 mIlion pounds for the first half of
the nonth. Those receipts then likely rose above 100
mllion pounds for the second half as schools close and
Class 1 and other plants reduce their bottling schedul es
during the holiday season.

In the year 2001, Class 4 receipts peaked at
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230 mllion pounds in the spring and was below 150 million
pounds throughout the late sunmer and fall. The
volatility was less in 2001 because volatility of total
mlk receipts were | ess.

I n 2000, total receipts in the Northeast Order
were 1 billion 76 mllion pounds higher in the first six
nmont hs of the year than in the last six nonths. This was
a 9.4 percent difference. During the sane year, Class 4
recei pts were 901 pounds higher than the two tinme periods.
Class 4 plants absorb 84 percent, which is 901 divided by
1076 -- keep in mnd that's a mllion pounds -- of the
di fference of producer receipts even though Class 4 mlk
averaged | ess than 10 percent of the total producer
recei pts during the year.

Class 4 volune had to fluctuate by 126 percent
bet ween the two hal ves of the year in order to accommodate
t he change in total producer receipts.

In -- in the year 2001, total mlk receipts in
the order were only 266 million pounds higher during the
first six nonths of the year than in the |ast six nonths.
That was a 2.2 percent difference. During the sane era,
Class 1 receipts were 250 mllion pounds higher during the
sane tine periods. Class 4 m|k once again absorbed nore

t han 80 percent of the difference in producer receipts
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even though it averaged | ess than nine percent of total
producer receipts in 2001. Class 4 volune had to
fluctuate by only 22 percent between the two hal ves of the
year .

VWil e that may | ook |ike a better econom c
situation for Class 4 plants in 2001, it was actually a
far worse year since total Class 4 volunme was down 200
mllion pounds during the year and plants had far | ess
volune to spread their fixed costs over.

Looki ng at the year 2002 so far, it is good
that we did not reduce Class 4 capacity |ast year.
According to the table on page five of the market
adm nistrator's Exhibit 5, Class 4 pounds during the first
si x mont hs of 2002 are around 469 mllion pounds above the
sane nonths in 2001 and even 35 mllion pounds above 2000.

Tabl e 2 al so contains informtion on vol une of
m | k manufactured at AgraMark's West Springfield,
Massachusetts, plant. This plant has a manufacturing
capacity of about 2.2 mllion pounds of m |k per day. W
were essentially at full capacity in April 2000 when we
used 65.4 mllion pounds of mlk in that 30-day peri od.

The | ow point that year and for the past two --
years was 19.4 mllion pounds in Novenber of 2000. W

were operating at |less than 30 percent of capacity that
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nmont h.

Appendi x Table 4 of market adm nistrator
Exhi bit 5 shows total receipts of mlk and cream at the
seven plants operated by the cooperative nembers of ADCNE
These plants include AgraMark's West Springfield facility.
| nformati on for the nonths of May and Novenber between
1992 and May of 2002 is provided. These plants do a
variety of activities, including reloading mlk -- skim
mlk into a -- creamfor sales to other handlers. Those
activities as well as the production of specialized
products, including on-demand specialized ml|k powders,
tend to be nore val uabl e products and are priorities to
pl ants.

The |l east priority is making skimm |k powder
and butter. Those are the two products that bal ance the
Class 1 market. When one averages the anount of product
into nonfat dry mlk in each May since 1992, the average
is 220 mllion pounds. The anount in Novenber is about 97
mllion pounds. But actually, it's closer to 100 mllion
pounds when the 30 days in Novenber are adjusted to 31
days, such as in May.

The amount of product used for nonfat dry mlk
is clearly nore than double the production in May as it is

in Novenber over time. The extrenes during this tinme were
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60 mllion pounds in Novenber of 1993 and 286 mllion
pounds in May of 2002.

Butter production tends to have sonmewhat | ess
volatility. Class 1 sales average about 2 percent
butterfat needs to bal ance accordingly nore skimm |k than
butterfat and producer m |k since producer m |k averages
nearly twice the butterfat level. For exanple, when Cl ass
1 sales peak in the fall and the |arger amounts of mlk
are needed for that classification, the producer mlKk
received at distributing plants nust be separated to
generate m | k averaging two percent butterfat. The
separation produces a |large volunme of creamthat is not
needed for Class 1.

The colum marked, "Total Cream Receipts” in
mar ket adm ni strator Appendi x 14, Exhibit 5, reflects that
occurrence. Most -- is coming from Class 1 distributing
pl ants.

Product manufacturing of butter at the ADCNE
pl ants averages -- averaged 14.2 mllion pounds in My and
8.3 mlIlion pounds in Novenmber, or 8.6 mllion pounds in
Novenmber when adjusted for a 31-day nonth. Thus, there
were 60 percent nore -- 66 percent nore butter nmade in My
than in Novenmber on average at ADCNE pl ants.

Cooperatives seek the | owest cost nethod to
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bal ance reserve m |k supplies in their areas. The use of
supply arrangenments with cheese plants may work in New
York due to the proximty and number of such plants. That
cost -- that cost increases in New Engl and because we do
not have a concentrated cheese industry and the high
transportation costs of bringing the m |k against federal
order zones back into New York

We have predom nantly always used butter powder
pl ants to bal ance the Class 1 market. At one point we had

several small butter powder plants in New Engl and, but now

we operate only one large plant. For AgraMark, we do this
at the | east cost possible. However, based on the -- on
their available -- availability thereby -- on their

avai | abl e nearby plants and ot her factors, other co-ops
may enpl oy ot her options.

How can we neasure the cost of bal ancing? It
is very difficult to measure the cost of Class 1 bal ancing
in an operating plant because it's alnost inpossible to
i sol ate those costs and allocate them back to Class 1
bal anci ng functi ons.

Butter and powder manufacturing plants do nmany
functions. They often reload for |onger distance travel.
They can separate mlk and sell skimmlk or cream They

can condense skim and sell that product directly. They

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



© 00 N oo o b~ w N P

N NN NN R R R R R R R R R R
A W N P O © 0O N O 00 N~ W N P O

419
can conbi ne condensed skimm |k and creamin many
conmbi nati ons and sell them as blends. They can
manuf acture butter and they can manufacture dry mlKk
powder. The powder al so can be heightened -- for whole
m | k powder. Some operations, such as Oatka, also produce
evaporated m | k and package various m | k-based dri nks.

At the AgraMark plant, we al so package butter
in retail size containers in addition to the many
functions | just nmentioned. However, we do not make any
whole m | k powder nor do we produce any -- or package any
m | k- based drinks. W also do a trenendous anount of
bal ancing with the Class 1 market at our plant in West
Springfield.

Tabl e 2 shows the volume of m |k manufactured
in West Springfield as a percentage of full capacity. 1In
year 2000, we ranged fromrunning at 99 percent capacity
in April to 29 percent capacity in Novenber. 1In 2002, our
spring peak was 75 percent capacity in May but we |ater
peaked even hi gher, 81 percent in Decenber.

Q Do you mean 2001?
A |"msorry. 2001. Thank you

In 2001 -- |I'Il repeat that -- our spring peak
was 75 percent capacity in May, but we | ater peaked even

hi gher at 81 capacity -- 81 percent capacity in Decenber.
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The | ow poi nt was Septenber 2001 at 37 percent capacity.

Qur peak so far in 2002 was at 92 percent
capacity in June. Figure 6 reflects that information
shown in Table 2.

When we do our overhead costs as they relate to
Dr. Ling's study at various |evels of capacity, our cost
data show that the cost per pound of product increases
about 0.11 cents per pound for each one percent drop in
pl ant capacity use. This further verifies the information
used by Dr. Ling in his study.

As already noted, there are so many conpl ex
activities taking place at a bal ancing -- at bal anci ng
facilities, it is very difficult to pinpoint what should
be associated with balancing and to what degree. At
AgraMark's West Springfield operation, the | east val uable
activities that involve bal ancing include receiving,
condensi ng, and drying and churning mlk. O her
activities such as selling condensed mlk, cream and --
usual ly generate nore val ue and woul d have a hi gher val ue
t han drying and churning.

| f you |l ook at the plant running at full
capacity and then remove mlk volune fromthat plant, the
renmoved product at West Springfield will inpact the dryer

and churn first. Therefore, we can | ook at the --
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costs of reduced powder and butter production as a - -
measure of the costs of balancing in the matter refl ected
-- in the manner reflected in Ling' s study.

Next question is, why is Dr. Ling's study so
useful. Ling' s study isolates the cost of balancing at a
plant fromall other activities occurring at the plant.
Hi s anal ysis uses real data and reasonabl e assunptions to
exclusively focus the Class 1-related bal ancing cost. The
Ling study is the |least cost -- actual cost of bal ancing.
It assume a best-case, |east-cost bal ancing scenario for
several l|arge efficient butter powder plants handling the
entire northeast market bal anci ng needs.

In the real world, the systemis not so perfect
and there are additional costs. These additional costs
include the extra hauling costs needed to nove mlk to the
al ready established | ocations aboundi ng -- of bal anci ng
pl ants, decided several years ago while the m |k supply
area of the order has shifted.

Dr. Ling begins his report with a discussion of
t he seasonal nature of mlk in the marketplace. Table 1
of his report, Exhibit 12, shows indices of seasonality of
producer mlk deliveries and fluid demand. Clearly, this
table reflects the pattern we have seen in the

mar ket pl ace. | have duplicated Ling' s table using here
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2000 and 2001 data from page five of the market
adm ni strator's exhibit, Exhibit 5.

In my Table 3, | use Class 1 volunme per day as
my nmeasure for demand. | use producer m |k deliveries per
day for ny production index. This is the same information
used to generate ny Figures 1 and 2 of this statenent,
al though it only uses 24 nonths of the year 2000 and 2001.
This table mrrors Dr. Ling's table to a great degree.

Dr. Ling discusses three categories of mlk
reserves: operating reserves, seasonal reserves, and
excess reserves. Operating reserves are seasonal --
operating reserves and seasonal reserves are necessary to
the function of the Class 1 market. Hence, Dr. Ling
correctly refers to themin the conbi ned categories of
necessary reserves.

M | k production above the | evel of necessary
reserves are referred to by Dr. Ling as excess reserves.
This term was used because Dr. Ling's study focused on the
Class 1 market exclusively. In reality, excess reserves
are the mlk supplies that are for the npbst part a cruci al
part of the manufacturing sector in the northeast. Mbst
of the excess reserves -- Class 3 cheese uses. However
sone go to Class 4.

However, those excess reserves are not a factor
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in Dr. Ling's study nor in the ADCNE proposal. All of Dr.
Ling's cost factors involve necessary reserves for the
Class 1 market.

Further testinmony by -- by M. Dennis Schad of
Land O Lakes will docunent the reasons why we believe
that the northeast market conditions warrant the use of a
20 percent operating reserve as discussed in Table 4 and 5
of Dr. -- of Dr. Ling's report, Exhibit 12.

Figure 1 in Dr. Ling's report, Exhibit 12,
contains a trenmendous ampunt of information. The key
nunbers, however, are the seasonal operating and necessary
reserves. Figure 7 isolates those anmobunts. The operating
reserve in Figure 7 is the area between the seasonal and
necessary reserves. The key issue here is the |arge
amount of reserves needed and their volatility.

Dr. Ling's cost estimate are conservative. Wen
he consi ders the bal anci ng costs of handling reserve
supply, he assunes a cost of $28 mllion for a butter
powder plant with a capacity of manufacturing 3 mllion
pounds of m |k per day. In 1999, when relocating our West
Springfield plant, an estimated cost of $33 mllion if we
nmove nmuch of the equipnent to the new | ocation. If we
provided it with new equi pment, the cost woul d approach

$40 mllion.
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Dr. Ling also estimates total fixed and
overhead costs at about $3 nmillion. Total fixed and
over head costs at our West Springfield plant are in excess
of $4 mllion per year.

Dr. Ling uses an estimate that -- that for
every one percent decrease in the plant capacity use
product cost would increase one-tenth of one -- one-tenth
of a cent per pound. CQur costs at our West Springfield
facility increase slightly over that, approximately 0.11
cents per pound.

Based on our information, we believe that Dr.
Ling's estimate for the costs of bal anci ng necessary
reserves, assunmng a 20 percent operating reserve, are |ow
and therefore conservative. W are not suggesting
adjusting his estinmates since each plant is different and
t he Departnment has consistently learned -- |eaned to
conservative estimates in the past.

Next question, why can't we recoup those costs
fromthe marketplace. Wiy do we need to go to the order

to get the job done. Cooperatives who bal ance the Class 1

mar ket have been -- have been unable to recoup the cost of
bal anci ng these markets. Class 1 processors will not pay
any nmore than they have to for -- nmlk supply and nmany

bel i eve that they pay a high enough price with the Class 1
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differential, particularly after Option 1-A becane
effective in place of the recommended Option 1-B on
January 1st, 2000.

As already expressed by M. Gallagher in his
testimony and touched upon by mne, Class 1 processors
have alternatives to procuring the mlk from cooperatives.
There are nore than 4000 non-nmenbers in the region and
t hose producers supply nore mlIk than -- pooled in certain
orders. Class 1 processors could bal ance their seasonal
needs by addi ng -- producers when needed. This is what
occurred prior to the AMAA of 1937. It created disorderly
mar keting as -- as it then would again. However, even if
processors behaved in that manner, it would nerely shift
the burden within the market and the costs would still
exi st.

One of the greatest problenms we face in the
industry is that the very price settings that -- that
dairy price setting is extrenely sensitive to the | ast
hundredwei ght of mlk in the market. [If that m |k does
not have a -- home, it will depress all mlk prices, both
over-order and class prices. W see this both nationally
and regionally when current m |k production is just over
two percent above a year ago and the market faces stagnant

demand.
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At nmost, the -- the supply-demand situation
reflects fromtwo to five percent nore mlk and m |k
products than | ast year, yet mlk prices have fallen nore
t han 25 percent as those additional suppliers of mlIk and
dairy products have sought a hone.

Federal -- federal order prices are
specifically neant to be m ninmum prices. Wen snmall
ampunts of mlk are without a honme, any existing old order
prices are the first to go. Class 1 prices are set
nationally, but if no one is willing to provide a ready
home for the mlk, that mlk is sold below the class
price. The only thing worse than a low price for mlk is
no price for milKk.

Cooperatives provide a honme that protects the
integrity of class prices to the greatest degree possible.
Al'l producers benefit fromthis orderly marketing. |f not
for the investnents that AgraMark menbers have nade in
areas ot her than bal anci ng, our nmenbers would face -- on a
regul ar basis. W keep our nenmbers well informed
concerning order mnimum prices and any deviation fromthe
m ni mum -- would be noticed i nmediately.

VWhy have cooperatives done bal ancing in the
past and why do we need rei nbursenent of those costs under

t he order now. Cooperatives have bal anced in the past
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because it hel ped create an orderly marketing environnment
that allowed us to sell mlk at or above federal order
m ni mums.  Qur nenbers did benefit fromthat action, but
that action cane at a cost that was not shared equitably
with farmers in the order who encouraged m | k bal anci ng
costs.

I n 1985 Congress passed the Food Security Act
of 1985 that specifically allowed marketw de service
paynments. These service paynents were first sought by
Dairy -- Incorporated, the |argest cooperative serving
seven sout heast federal orders involved in the hearing.
Mar ket wi de service paynents were denied to those seven
orders because substantial volunes of m |k noved between
those relatively small orders as well as nearby orders.
There was no way to assure that the producers in one order
did not pay nore than their share of bal ancing the other
mar ket s.

Equi t abl e sharing of costs was the problem
i ssue and according to USDA findings and concl usi ons,
guote, "So -- that proceeding that it was concl uded that
further consideration of the proposal would serve no
pur pose," "Federal Register,"” Volune 52, Nunmber 84, My
1st, 1987, page 159509.

Proposal 7 differs fromthe marketw de service
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proposal made for the seven northeast orders in many
regards. However, the primary difference is in regard to
size and marketing characteristics of the Northeast Order.

The Northeast Order is one extrenely | arge
mar ket that is far nore regionally contained than the
sout heast orders were in 1986. |In fact, the current
Nort heast Order is not only the |argest federal order in
terns of both producer receipts and Class 1 receipts as
noted by M. Gallagher, it is larger than all the fornmer
sever -- seven federal orders combined. This is -- this
is relatively -- there is relatively very little novenent
of m |k between the Northeast and other orders on a
per cent age basi s.

Fromthe late 1950s until January 2000,
cooperative service paynents existed in the New Yor k- New
Jersey Federal Order. AgraMark and ot her cooperatives
that operate in the northeast but not in the New Yor k- New
Jersey regularly discussed getting nmarketw de paynments but
cooperatives in the region could not agree on a way to
proceed. We did all agree to seek them as part of the
Fair Act processed -- orders effective on January 1st,
2000. However, the Departnment denied our request.

In addition to cooperative paynents in the

former New Yor k- New Jersey Order, we al so had seasonal
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price adjustnments in all three northeast orders that
| owered the Class 3 and Class 4 prices in the spring and
raised themin the fall. This reduced our bal anci ng cost
by a small degree, however other organizations did not see
the sanme benefits and the Departnment denied them al so.

The specifics of the ADCNE proposal, under
Proposal 1, qualifying organi zati ons perform ng nmarketw de
services of balancing the Class 1 narket would receive six
cents per hundredwei ght on qualified mlk volunes which
t hey pool. Each nonth the market adm nistrator would make
paynments to the Producer Settlenment Fund. Both
cooperative and proprietary handl ers who performed those
duties would be eligible for paynent.

The six cents a hundredwei ght rate was
determ ned using Dr. Ling's cost of balancing for the
northeast. At a 20 percent operating reserve, total
bal anci ng on a conservative basis is estimted to be
11,567,210. Cooperatives and other handlers who -- who
provi de bal anci ng have approxi mately 76 percent, Market

Adm ni strator Exhibit 5 and 17, of total producer receipts

of about two -- 24.5 billion pounds of m |k annually, page
five of the sane exhibit. This represents about 18.6
billion pounds of mlk annually. Wen one divides one's

cost by this mlk volume, it results in a rate of 6 point
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-- of 0.0622 dollars per hundredwei ght.

In order to qualify for paynents, the handler
woul d be required to first, nunmber one, pool three percent
of a -- of the market's mlk or, two, pool 1 mllion
pounds of m |k per day and operate a pool manufacturing
plant, Class 3 or Class 4, |located in the states of the
mar keting area or a pool distributing plant as defined in
Section 7-A of Northeast Order. These percentages and
volunes of mlk are supported as m ni nunms because any
handl er, cooperative or otherw se, who balances ml|lk on a
daily or seasonal bal ance must have sufficient volunme and
non-Cl ass 1 designations for mlk in order to neet nmarket
needs.

A three percent mninmumof the total mlKk
volune in the order for the nonth represents about 60
mllion pounds of m Ik per month. This handl er nust have

significant marketing relationships with at |east one

manuf acturing plant but the Class 1 plants -- it's nuch
nore -- at |east 20 percent of that volunme or 12 mllion
pounds per nonth at a Class 1 -- Class 1 mlk in the fall.

Handl ers who operate Class 3 or Class 4 plants
and pool mlk can qualify at a lesser m |k volunme of 1
mllion pounds of mlk per day each month. This mllion

pound per day m ni num was used in the cooperative paynment
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provi sions of the former New York-New Jersey Order. It
al so represents about 20 -- of mlk, which is a
significant volune al so.

Under Subsection A(2) of the provision of
Proposal 7, a qualifying handler could not deliver nore
than 65 percent of his pooled mlk to a distributing
pl ant. A handler who delivers 65 percent or nore of his
mlk to a Class 1 plant is not balancing to a great
degree. That mlk is likely comng from a desi gnated
source of non-nenber producers who's already discussed in
my testinony.

Adjustments A and B are included to limt the
ability of a handler to nerely nove around mlk to qualify
for paynment without bal ancing those supplies.

Under Subsection (b), a qualifying handler can
be required by the market admi nistrator to ship extra
volunes of mlk to Class 1 plants if nmarket conditions
warrant. Such extra shipnments would not necessarily be
requi red of other handlers pooled in the Northeast Orders.
Qual i fying handl ers who receive a narketw de bal anci ng
payment who woul d be going to take on additional
responsibilities -- should be willing to take on
addi tional responsibilities and additional costs when

needed by the market.
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The rate of the paynment in Subsection (c) was
previously discussed. Under this section, cooperatives --
cooperatives can only receive paynents on the m |k of
their nmenbers or the nenbers of another qualified
cooperative association. Those cooperative handlers can

only receive paynents on non-nenber mlk that they pool.

This --

Q Bob? |Is that --

A -- non-cooperative --

Q ' m sorry.

A Non- cooperative handlers. Getting a little
tongue-tied. None -- non-cooperative handl ers can only
recei ve paynents on non-nenmber mlk that they pool. This
will assist with accounting fromthe nmarket adm nistrator

perspective and assure that the m |k receiving paynents is
under the marketing control of the -- of the handler
recei ving the paynent.

We would like to add a provision at the end of
Subsection C that nodifies our proposal and reads as
foll ows:

Provi ded further that no paynent shall be made
on the mlk of any producer until such producer's m |k has
been pooled for three consecutive nonths.

The intent of this provision is to assure that
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any mlk receiving a marketw de service paynment is
commtted to serving the northeast market. Mk that is
noved to another nmarket on a seasonal basis wthout a
wai ting period before qualifying for a marketw de service
payment. This provision further addresses the primary
probl em i ssue based on the former southeast orders in
1986.

In summary, large Class 1 narkets such as the
nort heast require a substantial anmount of bal ancing that
benefits all producers. There is no question that
bal ancing i s needed given the pattern of Class 1 denand
and sales as well as the pattern of producer receipts
during the course of the year and even within a week.

There should al so be no questions as to who
perforns the balancing and that there's a cost to that
i nportant service. Finally, there is also no question
that the paynment of nmarketw de services fromthe pool is
al | owed under the Agricultural Marketing Agreenent of 1937
and its subsequent amendnents.

The key issues for the proponents of Proposal 7
is that the econonic returns for providing m |k under the
federal -- Northeast Federal Order for producer nmenbers of
cooperatives who bal ance the Class 1 market are | ess than

t hat of producers who do not participate in providing
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t hose bal anci ng services.

There have been problens in the past in
consi dering marketw de service paynents. Prior to January
1, 2000, there were three federal orders with a conbined
mar keting area |l ess than the one -- less than the one
Nort heast Order has today. Although the issue of producer
equity between orders was not as significant as in the
former southeast orders, it was still a factor.

A second issue was the largest former -- was
that the | argest fornmer order of the northeast, the New
Yor k- New Jersey Order, had provisions known as cooperative
service paynents that were |linked to bal ancing.

The consolidati on and expansion of the forner -
- of the three former orders in the Northeast into the
| argest federal order in the country addressed the
producer equity issue between orders. Although the
cooperatives both inside and outside of the New Yor k- New
Jersey Order all supported the continuation and expansion
of cooperative paynents under the order, the decision by
t he Departnent did not include those provisions and pushed
the co-ops into working closer together to develop a fair
wor kabl e mar ket wi de servi ce proposal

Pl ants which performsignificant Class 1

bal anci ng functions al so perform nmany ot her functions -
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- plant costs and other costs that specifically relate to
Cl ass 1 bal ancing woul d be extrenely difficult and, |
woul d add, al nost inpossible, probably inpossible. Many
times the costs associated with balancing relate to not
having mlk and it's difficult to propose a paynent on
mlk that is not in one's plant. Dr. Ling s study
provided a way to isolate and quantify the costs using
real -worl d data and a | owcost, high-econom c efficiency
nodel .

The Class 1 market is different in the
northeast fromall other markets. It is the largest in
ternms of both maxi mum sal es vol unes and producer receipts.
However, the Northeast Order al so has nore than 4000 non-
menber producers that ship al nost exclusively to Class 1
distributing plants. The Order has nore than 70
cooperatives of all sizes that conpete in the marketplace
to sell their menmbers' mlk. Handlers such as
cooperatives that balance Class 1 needs are unable to get
rei moursed for the full cost of bal ancing due to
conpetition in the marketplace anmong alternative suppliers
of mlk available to Class 1 distributors.

Cl ass distributors already -- one of the
hi ghest Class 1 differentials in the order system and

often pay those higher prices as -- and al so often
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consi der those higher prices as covering the costs of
providing mlk to the Class 1 mlk both as an aggregate
supply and time-sensitive supply.

To the extent that the Class 1 differential is
meant to encourage supply of mlk to the Class 1 nmarket,
there is already revenue in the pool relating to that
function. However, that revenue is distributed to al
producers equally even though it is not the individual
producer who bal ances the Class 1 market. That revenue
should go to the groups that actually performthe services
t hat benefits the market.

The Associ ation of Dairy Cooperatives of the
Nort heast, ADCNE, proposal calls for a six cent per
hundr edwei ght paynent to those producers who bal ance the
Class 1 market. It would be available to both
cooperatives and proprietary handl ers who qualify. The
proposal provisions provide adequate criteria and
qualifications so that paynments only go to handl ers that
truly balance the Class 1 nmarket. Handlers who receive
this paynent will be required to have additi onal
responsibilities under the order relative to serving the
Class 1 market they needed -- when needed.

ADCNE has al so proposed a provision that

mandat es a three-nonth waiting period before producer m |k
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woul d qualify for the six cent per hundredwei ght paynent.
This additional provision is to assure that qualifying
producer mlk is dedicated to serving the northeast market
on a consistent basis.

We ask that the Departnent inplenent Proposal 7
as soon as possible. Thank you.

JUDGE BAKER: M. Beshore, did you have any
guestions before we -- himfor cross exan nation?

MR. BESHORE: Just -- just one or two.

JUDGE BAKER: All right.

BY MR. BESHORE:

Q Bob, you've identified and expl ai ned AgraMark's
operations a bit in this statenent. Could you provide
some information for the record about one of the other
ADCNE nmenbers that is in the New -- New Engl and region
that you're famliar with? And |I'm speaking of St. Al bans
Cooperative Creanery.

A | can provide sonme marginal information
regarding that. St. Al bans Cooperative is based out of
St. Al bans, Vernmont, which is in Franklin County, Vernont,
very close to the Canadi an border. They operate one --
one plant that's -- is -- it's a -- it's a powder plant.
It's not a butter plant. They do not churn butter. They

separate m |l k.
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They're our major -- one of their major
suppliers and one of the reason they can separate and
operate in that manner is Ben and Jerry's. | believe
they' re exclusive supplier to creamfor their ice cream

for Ben and Jerry's. So they use the creamin that

manner .

They separate and then they sell the skimmlk
often to Class 1 markets. | don't know exactly who their
custoners are. |If they were here, 1'd ask them But I

don't know who their custonmers are, but they have a
variety of custoners, as we do.

They -- like | said, they do -- they do not
make butter at their plant. |It's really exclusively for
bal anci ng. They have a very inefficient plant. Their --
their dryer, my understanding is sonmething -- about 25 or
30 years old. And they use it when they have to but they
really don't want to have to nmake that comm tnent for
their -- for their mlKk.

They have about 500 nenmbers and they narket
approximately a billion -- a little over a billion pounds
of mlk a year.

Q Their -- the -- the plant at St. Al bans was one
of the plants which was included in the data assenbl ed by

the market admi nistrator and reflected in Appendi x 14 of
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Exhibit 5, is that your understandi ng?

A | believe so.

MR. BESHORE: Don't have any other further
questions for M. Wellington on -- on direct, and he's
avail abl e for cross exam nation.

JUDGE BAKER: Very well. Thank you, M.
Beshore. Are there any questions for M. Wellington?
Yes, M. Rosenbaunf

CROSS EXAM NATI ON

BY MR. ROSENBAUM

Q M. -- Steven Rosenbaum for the International
Dai ry Foods Association. M. Wellington, if you could
turn to Table 2 of your Exhibit 147

A Yes.

Q VWhich in the second and third col unm shows for
your West Springfield plant the pounds received as a
percent age of capacity, is that right?

A Yes.

Q And t hose are --

A It's pounds used for butter. It's for skim
mlk and butter production. [It's not total pounds
recei ved by the plant.

Q And what ot her uses are made of that m | k?

A Of that -- of that -- that mlk goes into --
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goes into nonfat dry m |k production and butter. W -- we
-- we do receive additional mlk at the plant and that
mlk will go to a variety -- it could go into condensed
skimsales, it mght go into creamsales. It mght be
rel oaded and sold somewhere else. Usually if we do that,
it's either sold to a Class 1 processor or else it's sold
because we have issues at the plant on -- on bal anci ng

a particular day or so and we need to find another home

for it.
Q And you have here sone nonthly averages. Do
you know what the -- ranging from 81 percent of capacity

in January of 2000 for exanple to 54 percent in Decenber

of that same year. Do you know if the --

A Fifty-three percent in August.

Q | didn't nmean to be --

A Ch, I'"msorry.

Q -- tal king about ranges.

A Ch, I'"msorry.

Q | was going fromthe beginning of the year to

the end of the year.

A Yes.

Q My sinple question is whether you in fact know
what the annual average is?

A | don't have that -- | could cal cul ate that
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nunmber. | don't have that right -- in front of ne.
Q Ckay. It -- does -- does 67 percent sound

about right?

A Probably. | was about to say around two-
t hi rds.

Q Ckay.

A It depends on -- it depends on the year

i nvol ved. That year it's probably around two-thirds. |
think in January it's probably around 60 percent. |I'm
sorry. In 2001 it was probably around 60 percent.

Q OCkay. Now, | believe you' ve testified that the
ei ght cooperatives that are nmenbers of ADCNE account for
65 percent of the mlk pooled in Order 17

A Approxi matel y, yes.

Q And | think you' ve also testified that
i ndependent m Ik is about 25 percent?

A Yes, | think those are -- | think those are --
the 25 percent is reflected in the market adm ni strator
data and the 65 percent is fromlooking at our own pounds
of our menbers.

Q So those two combi ned are 90 percent?

A Of 90 -- correct.

Q Just adding those together. Now, Allied is not

a nember of your organization, correct?
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No.
But do they represent sone portion of the --
Oh, certainly.
-- remaining 10 percent?
Certainly.

Do you know how nuch?

> O » O » O >

No.

Q Okay. There was testinmony by M. Gallagher
yest erday about there being 78 cooperatives in the
northeast, do you recall that?

A Yes.

Q And -- and am | right that your eight that are
menbers of your group neke up -- well, as you' ve already
testified, about 65 percent right there, correct?

A Correct.

Q So those remmining 73 co-ops conmbi ned cannot
exceed 10 percent?

A Approxi matel y, yes.

Q And -- and -- and one of those is Allied, which
is arelatively major cooperative?

A Allied is a federation of cooperatives conposed
of a lot of much snmaller cooperatives. But yes, that is
true.

Q Ckay.
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A Most of those co-ops, by the way, tend to be
much smal | er co-ops.
Q Right. And so the quantity of m |k that they
could provide to a handler is relatively nodest?

A The quantity of mlk, yes, it is. And in fact,

we view that in some of the smaller co-ops -- | think M.
Gal | agher referred themto sort of alnost |ike independent
co-ops. | don't necessarily like that term but they

al nost operate as one |large partnership of farns w thout -
- when they market their mlk. But yes, they can't
provide too nuch of the m |k although they can be used as
| ever age agai nst ot her supplies.

Q That | everage being limted by the anount of
mlk they have --

A It's -- of course it's limted. Absolutely.

Q Am | correct that in your proposal the only
costs that you are trying to have covered in Proposal 7
are the costs of bal anci ng?

A Costs of balancing the Class 1 market, that's
correct.

Q And the -- the -- the costs that you've
identified as -- in that respect are seasonal bal ancing
and necessary reserves, correct?

A The seasonal and operating and then the conbine
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to the necessary ones, yes.
Q So there are two el enents, seasonal and

operating, which conbine --

A Yes.
Q -- are necessary?
A Yes.

(Pause)

BY MR. ROSENBAUM

Q On -- on Table 3 -- no, excuse ne. One nonent.

(Pause)
BY MR. ROSENBAUM

Q On Table 1 you have a colum toward the right.
It's the next-to-the-last columm that reads, "Estimated
Vol ume Per Day of Non-Co-Op Receipts Delivered to
Distributing Plants," correct?

A Correct.

Q And am | reading that correctly to show that
in, say, April and May those non-co-op receipts are in
excess of the | ow nonth?

A In April and May --

Q OF 2001, excuse ne.

A Yes, because they're at the 104 and 105
percent.

Q Ckay. And for 2002, they are 112 percent and
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108 percent of the low nonth, is that right?

A Yes. That -- that basically occurs because the
-- the volume of mlk by those non-cooperative producers
is seasonally adjusted by their production, and their
production tends to be higher in those particul ar nonths
in the fall than it does in other parts of the year.

Q And as a result of delivering nore -- nore mlk
duri ng those nonths?

A In those nonths, yes. In the spring nonths.

Q On Table 3 you have -- have in essence
attempted to replicate for the years 2000 and 2001 the
data that -- that Dr. Ling had in his report for the years
1994 through '99, is that correct?

A That's correct. It's a -- it's a rough
esti mate because Dr. Ling used a nmuch | onger period of

time which actually snmooths out the fluctuations. W

wanted to focus in on the -- the -- the information we
had. He used a rolling average, | believe. W only had
two years so | couldn't roll anything. It had to be a

very sinple average.

Q Al right. And what -- what you're show ng
here is that -- with respect to producer mlk deliveries
you have 104 percent of the sinple average in May of -- in

May, is that right?
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A In -- in May, yes, for -- for ny nunbers for
t he year 2000 and 2001. That's what we're referring to,
correct?

Q Now, in that respect, are you conbining My of
2000 and May of 20017

A Yes, | am |I'mtaking the average of both.

Q Okay. And I'msure, since |'ve asked ot her
w t nesses, you have | ooked at Appendix 16 in Exhibit 5
whi ch provides data as to how nmuch mlk in each nonth is
com ng fromother states, correct?

A I"'m-- I"maware of that table and it's not
factored into this table, though.

Q It's not factored into in what sense?

A | didn't nmake any adjustnments on producer

deliveries --

Q So that --

A -- to account for that.

Q -- your producer deliveries include this,
correct?

A Yes.

Q And -- and you'll agree with nme, |'m sure, that

in 2001, which is one of the periods that's included in
your Table 3, there were over 100 mllion pounds of other

state m |k brought in to be pooled on the Northeast Order
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in each of the nonths of My, June, and July?
A Only because I'm forced to agree because the

nunmbers are actually in the report.

Q And as conpared to a -- to a low of only 13
m |l lion pounds in Novenmber of 2001, correct?

A Yes, that is correct.

Q And so, the seasonality portrayed in your Table
3 reflects in part the fact that nore -- other state mlk

is being pooled on the order?
A It certainly would inpact those nunbers.

Q Okay. And -- and inpact it in the sense that

it -- it -- it anplifies the seasonality?
A Amplifies the seasonality, | guess, on ny
particul ar nunmbers that are there. | don't know if it

anplifies the seasonality of the anpunt of mlk avail able
in the market because not all that mlk comes to this
market. It m ght be pooled in the market but it m ght not
be here. But in ternms of those nunbers, yes, it does have
an adjustment. | think it would anplify it but 1'd have
to look at it.

Actual ly, you can recal cul ate these nunbers
with those, | would -- you know, your w tness or a brief
could do that.

Q Do you -- if you could -- if you could turn in
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Exhibit 5 to -- and do you see there a |ist of supply
pl ants operating under the Northeast Order?
A Yes.

Q And 1'd like you to tell me if you could, if

you know, when each of those plants was -- was built?
A When each of those plants was built?
Q Ri ght .

A That | couldn't tell you. To be honest with
you, | couldn't even tell you when our plants were built
because they were well before ny tine. They've --
can -- | can tell you, for exanple, if we go through the
AgraMar k Cabot facility -- actually, that plant was built
in 1919 because we used it in an advertisement for Cabot.
Al though | imgine it has changed quite a bit since then,
but I wasn't around to see it.

The M ddl ebury plant in M ddl ebury, Vernont,
that was essentially rebuilt in about 1991. That pl ant
was a Kraft Swi ss cheese plant prior to that and then
Kraft decided to close it and | guess get their product
fromel sewhere in the country. And we had an opportunity
to purchase that plant and -- but Swi ss cheese did not
| ook l'ike the appropriate market. So we spent quite a bit
of noney converting it to a Cheddar cheese plant at that

poi nt .
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So to the extent that -- the building was still
there. It was -- nuch of it was rebuilt at that point.
The West Springfield facility has changed over
time. But to ny know edge, that has been there for at
| east 40 years or nore. At one point we had several snal
bal ance -- butter powder plants. W even had one in
Andover, Massachusetts, about 25 m | es outside of Boston.
But those were closed for efficiency purposes so we coul d
bal ance out of one butter and powder pl ant.
But I"msorry. | can't give you exact -- |
really have -- don't have any know edge of anybody el se.
MR. ROSENBAUM  Thank you very much. That's
all | have at this tine.
JUDGE BAKER: Thank you, M. Rosenbaum Are
t here other questions of M. Wellington? Yes, M.
Engl i sh?
CROSS EXAM NATI ON
BY MR. ENGLI SH:
Q M. Wellington, turning to your Exhibit 14 and
starting with Table 2 for a second.
A s that -- | -- is -- is -- are ny exhibits
with ny tables for 14?
Q Yes. Yes.

A Ckay. I'msorry. | didn't wite that down.
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Q G ad to provide that for you, Bob.

A Thank you. What -- what table again, please?
Q Tabl e 2.

A Tabl e?

Q Two.

A Two. Yes.

Q The first question is a clarification question.

Did the quantities included on Table 2 include purchased

cream for butter production?

A It included all the -- the product that went
into the -- the dryer and the churn. And so to the extent
t hat we purchased creamthat nonth, | couldn't segregate

whet her it was purchased cream or our own or whatever.
But it did add to the supply. There was a total supply
avai l able to the plant.

It's another reason why we need -- it's very
difficult to try to isolate these costs because we have so
much -- so many things happening.

Q Do you have producer receipts -- | -- strike
t hat .

Do you have receipts of mlk at that plant that
are not counted as producer receipts? Oher than
purchases of -- purchased creanf?

A We have -- we have transfers of mlk from ot her
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handl ers. 1Is that what you're saying?

Q Yes.

A In essence? Yes. Yes, we wll have that.

Q s that included in this chart?

A No, not specifically included except to the
extent that if you could -- that that added to the supply

avai l abl e, that would also go into the butter and powder
churn.

Q | guess what we're getting at is the first
colum is the total Class 4 pounds pooled on this order,
correct?

A Yes.

Q But that m ght not be the total of product that
woul d be classified as Class 4 sonewhere that is produced
inall the facilities that are represented on this,
correct?

A Say that again. 1've got to listen to that
tw ce.

Q The quantity of mlk that is classified as
Cl ass 4 under this Order 1.

A Ckay.

Q Does not include product that may be processed
at one or nore facilities here that are classified as

Cl ass 4 under another order? Pool ed under another order.
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A | don't -- | -- | think -- | think you're
correct. But I'Il -- 1"l be honest with you. | don't --
we don't receive at Springfield very much mlk from--
fromother orders. | know they do -- that m ght be a good
question to ask M. Schad, for exanple, in Pennsylvani a.

Q But for your purposes, to your know edge, you
recei ve sone but not a lot, is that --

A Sone but -- yeah, relatively little mlk. W
do -- we receive producer mlk directly. W mnm ght have
mlk that's -- that's sent to that plant, weekend m |k or
sonet hing, froma proprietary handler, you know, who wants
to get rid of mlk. And | believe that -- that would be
producer ml k. That wouldn't be included in what you're
aski ng.

Q That's correct. It sounds to ne that -- that

would be mlk that would be included on Col um 1?

A Yes.

Q Ckay.

A Keep in mnd, we're tal king about m |k included
on Colum 1. There's a -- there's a volune of mlk that

cones into the plant, okay. And it comes from al
different sources. And then there's a volume of m |k that
makes its way through the plant to the butter -- to the

powder and butter churn, okay, and that's what |'mtrying
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to show here.

Now, | can't say this mlk went to the churn,
this mlk didn't, this mlk's Class 4. | can't do that.
| can just say, here's what we tried to do.

And once again, you get to the point of trying
to isolate what our costs were, | -- 1 -- in a way | can't
do that because | can't say this mlk should -- this cost
should go to this mlk, this cost should go to that m k.
So Dr. Ling's study helps us to isolate those costs.
That's really why -- why it's very, very inportant and one
of the reasons we can be here today to look at this
particul ar issue.

Q | guess what I"'mtrying to get at, though, and
maybe -- and what you're telling nme is naybe you're not
the right person to ask. But let me ask a different type
of question, which is --

A Sur e.

Q -- do you have non-pool plant -- non-pool ed
mlk at that plant?

A Do we have non-pool mlk at that plant?

Q ls -- is this -- let ne back up. Is this a
split plant?

A No.

Q | s any portion of it non-pool plant?
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A No. | nean, we -- do we have -- do we have
non-pool mlk at that plant. I'mtrying to think because
back when Mai ne had plants that were non-pool -- that
wer e non-pool plants, we would -- we would take m |k from
Mai ne and -- and -- and to sone extent bal ance those
pl ants. Now they're in the order.

Q And that occurred pretty nmuch January of --
January and February of 2001, pretty nmuch all those plants
are in the order?

A As of the change in the order | think just
about everyone canme in. | hope -- there's three plants in
Mai ne, one in -- one in Portland. That's a hood plant,
and that clearly was in the order. There's one in Bangor,
Mai ne. That used to be called Grant's Dairy. It's now
owned by Dean Foods. That's in the order. That's been in
t he order back then. And OCakhurst | think was in the
order then. They are now. They have been for a period of
time. | guess maybe some of the statistics you got from
M . Fredericks would show that.

Q Correct. | guess what I'mgetting at is |'m
trying to conpare again page 85 --

A Sur e.

Q -- of Exhibit 5, which is mlk powder and

butter production, and the first colum, which is total
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mlk receipts. And |I'm happy to | ook at any particul ar
nmonths. So | nean, just by exanple, |ooking at May of

2000 --

A Sur e.
Q -- which had 454, 395, 205 pounds of mlk
receipts.

A Okay. So we're at the bottom

Q Versus May of 2000 Class 4 production of 249
mllion pounds. So that there is -- what -- what's the
source of that nunber?

A l"m-- |I"mconfused now.

Q The | ast nunber that was -- the | ast nunmber |
just read off Table 2 of Exhibit 14.

A Well, let's -- let's -- let's -- okay. W're
| ooking at May --

Q My of 2000.

A May of 2000. Let me just focus in on that.
OCkay. Yep. We have 317 mllion pounds of Class 4 nmlKk.
Okay. You can also get that from Table 5 of Exhibit 5
because that was ny original source for that nunber.

Now, okay. So we have that number. Where are
we goi ng?

Q Wel |, okay. Now you confused ne because you've

given me a nunber that doesn't match with what | just
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| ooked at .

A " msorry.

Q Where did you just get 317 mllion fronf

A | thought you were | ooking at nmy Table 2.

Q | am | ooking at your Table 2 for May of 2000.

A Oh, I'msorry. I'm-- I'"msorry. My of 2000.
Ckay. It's 249.

Q Thank you. Ckay.

A | was | ooking at 2002.

Q Al right. So now we have 249 million pounds
of Class 4.

A Ckay.

Q Ckay.

A Yep.

Q You're on that sanme page?

A You got it.

Q Now I''m | ooki ng at page 85 of Exhibit 5.

A Ckay.

Q For May of 2000.

A 454 mllion pounds.

Q Correct.

A Are we good? COkay.

Q Yes.

A Yep.

456
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Q ' masking, to the extent you know, what is the
di fference between those two nunbers?

A That's -- this is mlk that is received at
t hose plants. And that mlk can be -- a variety of things
can happen with that mlk. It can be reloaded and -- and
sent back out. It -- it -- in our case, it's very rarely
rel oaded and | eaving the area. |If we do in the nonth of
May, it's a very costly proposition.

That m |k could be made into condensed skim
for exanple, or creamand it could be sold off. It
obvi ously wasn't going to a Class 4 product so it was
goi ng el sewhere.

May -- | don't think it's a coincidence, by the
way, that when you | ook at that May nunber and you | ook at
the nonth before, which is April, and you | ook at the
third colum of Table 2, Exhibit 14, we're at 99 percent
of capacity in April, which nmeans we were busting at the
seans when we're at 99 percent of capacity. We went down
to 85 percent probably because we had sonme issues in the -
- part of the week.

Last time -- at one point back several years
ago | went through the nunbers and | questioned our staff
why we were at 106 or 107 percent of capacity and | was

rem nded that that was the tine the plant blew up and we
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had a serious problem

So | think what happened that -- | can tell you
what happened in our case for that nonth is that we
probably -- because we had so much m |k available clearly
in April and | believe in May that we were reloading mlk,
we were selling condensed.

One of the biggest problens, by the way, of a

bal ancing plant is if we sell condensed, we don't have a

mar ket for it. It's sort of the "we got you" principle,
then. You have to -- if you've got it -- your mlk's in,
you've got to do something with it. You' ve got to get it

off the trucks and you've got to nove it, and condensi ng
is a faster way because our limtation occurs at the
dryer, not at the condenser. So we can bring the mlk in.
We can bring in about probably 90 mlIlion pounds of mlKk
if we have to into our plant. And -- but we have to then
either reload it, right, reload it, condense it, since we
couldn't put it through the -- the dryer because we can
only do 2.2 mllion pounds.

So | think that's part of the issue. There are
a | ot of things happening with the plant. There are a |ot
of things happening with our plant. W had quite a bit of
mlk that we received at the plant and then we try to do

various things with those -- that mlKk.
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Q Do you purchase m |k from outside sources?
A Yes.
Q When you purchase m |k from outside sources, is
that sort of "got you" during April and May and you pay

| ess than the order price for the mlk fromthose outside

sources?
A It depends. |If we have a contract with those
out si de sources such as, you know, | have a contract wth

a Class 1 processor, then | wouldn't be a "got you"
because we have an arrangenment with them on that.

If it's sonebody who's | ooking to pedal sone,
you know, a spot load of mlk, we got them | nean, it
depends on -- it depends on --

Q So just |like on the condensed on your side,
then you've got them And -- and if they're pedalling a
spot |l oad, you're going to pay them you know, whatever --
A Ri ght. Because chances are if we're taking
that mlk in and we can't handle it because we're near

capacity that we're going to condense it and unload it at

a very lowcost. So | mean, |I'mnot saying -- we as an
econom c entity would try to nake sone noney on that -- of
course. But | nmean, a lot of times even though we're

paying them | ess, we're also getting |ess.

Q So if -- if somebody who is balancing their own
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supply conmes to you with a spot load of mlk, that's an
exanpl e where they may end up getting |less than the order
price for the mlk, correct?

A Yes, that's true.

Q In 1991, going back now what -- you had a bad
time, apparently -- the policy to pay sonewhere in the
nei ghbor hood of between 50 cents and a dol | ar
hundr edwei ght under the class price for mlk you purchased
from other sources. Do you recall that?

A |'ve never -- (inaudible) -- pricing.

Q That's why | know about it.

A Yes. Yes, we did, because we were | osing noney
on every hundredwei ght of mlk that went through that
pl ant, our own ml|k and everything else, and we had -- we
had a 20 -- across our nenmbership. Any mlk that we were
putting in, if we paid the class price with whose noney?
We just wouldn't -- why bother putting it in other than

we' ve got the plant, we've got the fixed costs, and

everything else. So yes, we did -- we did pay that
anmount .

"1l be honest with you. | don't recall the
exact anmpount but | know we were paying well under and that

certainly is well under.

Q If that's what -- what USDA in the published
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deci sion said you said at the hearing, that would be, you
know -- let ne back up. You testified --

A Yes, | did testify. If you ask ne what | --
exactly what | said in 1991, | would say I'd have to
reread it. But if -- if it's in that record, then yes,
said it.

Q Does -- does any nenmber of ADCNE have
agreenents with |large cheese plants to -- that hel p ADCNE
bal ance t hrough supply m | k?

A | believe they do. We don't at AgraMark.
believe that M. Gallagher will address that issue in his
testi nony because | believe his organi zati on does. But we
do not.

Q Turning to Table 3, and I know you descri bed
this as a straightforward table but et me see in which
way it's a straight table.

A "' man econom st.

Q Yeah. Well, let ne see as a | awer in which
ways it is not perhaps so straightforward.

A Okay. | think these answers are fairly obvious
but just to nake it clear for the record, the -- the
colum for your study that is admttedly for alimted
time frame of 2000, 2001, that columm of producer mlKk

deliveries would include mlk that is pool ed under this
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order but was transferred or diverted to a plant -- a non-
pool plant or to a plant outside the order, is that
correct?

A Producer receipts pooled under this order, yes,
it is included in this.

Q And that colum does not include m |k produced,
for instance, in the state of New York that shows up on
the -- market statistics as having been pool ed on that
order for a particular nmonth, correct?

A If it was pooled on that order, then it is not
i ncluded in these nunbers.

Q And for the purposes of a fluid demand col umm,
agai n, your study for 2000, 2001, the fluid demand woul d
i nclude packaged Class 1 distribution into other federal
orders, correct? It doesn't matter. It includes al
Cl ass 1 packaged distribution regardless whether it's
Order 1 or going down, say --

A By -- by a 7(a) distributing plant?

Q Yes.

A Yes. When | did this, Chip, nmy intentions were
to try to use the easiest available data. You can make --
you can recalculate this table with those other nunbers.
| --

Q To the extent they're avail abl e.
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Unfortunately, sonetines they' re restricted and that nakes

it tough --
A That's -- that's the problem When | first
| ooked at this, | did this alittle bit of time ago. And

that's one of the issues that we had, too.

Q Well, let ne get to that -- that very question
and let ne ask you if you would turn to Exhibit 5, the
mar ket adm nistrator's statistics, pages 79 and 807

A Yes.

Q And before | ask the question, I'mgoing to
preface it by saying |I'm about to ask you for confidenti al
information and I know that. And |I'm asking though as
proponents of the proposal whether you're prepared to, you
know, answer the questions. |[If you' re not, you' re not.
That's -- that would be fine.

But can you tell ne whether, for instance, on
page 79 for any nmonth for which data is restricted either
for transfers to other order plants or transfers from
ot her order plants whether AgraMark nmade of received such

a transfer?

A | don't know. | nmean that's very detailed,
okay. | nmean, to be honest with you, | have it right
here. | don't -- there's a |ot of other things | would

say is proprietary that | wouldn't give, but this I'd
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probably give. It's not -- it's not -- and keep in mnd
that one of the reasons I mght be able to give it to you
is because we don't do very nmuch of that given our
| ocati on.

Q But -- but you don't know --

A | -- 1 don't -- | don't have that. 1'd have to
go back into our reports to see what that one is.

Q And turning to page 80 for a nonent, which is
the diversions, and in essence the only restricted data is
di versions to other order plants. Wuld that be the sane
answer, you don't know?

A | don't know. Sorry.

Q You di scussed with M. Rosenbaum the -- sone of
the history of sonme of the facilities to the extent you
knew t hem

A Yes.

Q For the Springfield facility, again, if the
Cl ass 3-A decision reveals that an AgraMark witness, who I
believe to be you, testified that that plant was expanded
in 1984, whatever that testinony is, that would be
accurate?

A Yes. In fact, | believe it was expanded in
1984. | knew it was expanded at the tinme. | cane to

AgraMark in 1989 so prior to that | have just secondary
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know edge.

Q But nonet hel ess, that decision was made to
expand that plant as opposed to make other decisions --

A | think at the time -- I'mnot sure whether we
cl osed any of the smaller plants at that tinme. | know we
| ooked at the balancing issues on that. W're constantly
| ooki ng at that.

"1l give you an exanple. Last June we | ooked
at it and said, you know, West Springfield was operating
at a nmuch | ower percent of capacity. There was less mlk
out there. Can we operate sone other way.

One of the -- one of the unusual things about
our West Springfield plant, that it's located in the town
of West Springfield. For anyone who's been in West
Springfield, it's above -- just above the Connecti cut
border near Hartford. And our plant is |ocated right
across from a huge shopping mall next to a 12- or 14-
cinema conmplex by -- surrounded by four notels. W were
there first, by the way, okay. And you would look at it
and say, why would you want to be there, okay.

We are there because if you also look within a
mle of the plant is the entrance to Route 91, which runs
fromthe Canadi an border down to New Haven, Connecti cut.

Also within a mle of the plant is the Massachusetts
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Tur npi ke that runs from eastern New York to Boston, okay.
W -- we were trying to be efficient and have one plant to
bal ance our New Engl and market at the tine. That was the

pl ace to put it.

We could -- at other tines we've had smaller
pl ants but -- and the efficiencies of that. That has -
- that -- that was the best way to go. But when that
happens, you're still spending a | ot of noney nmoving m |k
around.
Q But you nonet hel ess made that econom c deci si on
A Absol utely we -- we nmade that. And in fact,

Chip, if we nade a bad econoni c decision, they also
believe that that's one of the reasons we should | ook at
Dr. Ling's study. Because the order shouldn't pay for bad
econom ¢ decisions. W've got to ook at it and say
what's -- what's an economc, efficient way to | ook at it,

focusing in on Class 1, not just did AgraMark do somet hing

or, you know, poor -- do we have higher costs or other
factors.
Q well, let's talk about Dr. Ling's study for one

nmor e nonent.
A Sur e.

Q AgraMar k doesn't pay an interest rate anywhere

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



© 00 N oo o b~ w N P

N NN NN R R R R R R R R R R
A W N P O © 0O N O 00 N~ W N P O

467
close to nine percent on its debt, does it?

A No, not -- not today. W -- we did in fact at
points in the past but not today.

Q OCkay. But -- but can you tell me what your
interest rates actually are --

A Boy, that's a -- that's a good question. It
depends on -- I'll try and go back and | ook at the | ast
time | | ooked at those particular issues. | would say
probably right now around four, five percent, somewhere in
t hat area.

| would say at certain -- certain -- probably
about half of the nine percent, sonmewhere in that
vicinity, Chip.

Q Turn to page 13 of your testinony. And the
statement in the -- just above the summary, the proposal
to add a provision at the end of Subsection (c).

A Okay. Let nme get there.

(Pause)
BY MR. ENGLI SH:

A Yes. Wi ch paragraph again? |'m--

Q The -- the paragraph that says, "W would |ike
to add a provision at the end of Subsection (c)."

A Yes.

Q | take it you recognize that there is risk that
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a producer could be pooled on order -- at the very
critical time of the year when the mlk is nost needed in
Order 1 and nonethel ess conme right back in a future nonth
and recei ve marketw de service paynent. That's - -
that's the underlying purpose of this --
A Well, it's not that we -- we perceive a risk
It occurs. It occurs and whether -- and it occurs
t hroughout different times of the year. W' re saying that
you need a regular comnmtnment to this order in order to do
t hat .
The cooperative service paynents, | think, had
a year waiting period on it. But this -- this we |ooked
at three nonths and the group agreed as a group to have
t hr ee nont hs.

Q And | was going to get at that. Wy not a full

year?
A Hm?
Q Why not a full year for regular --
A Because it was a group consensus that they felt

t hree nonths woul d be sufficient tine.

Q Woul d you agree with me that as witten -- and
you were in the roomyesterday for the testinmony of M.
Fredericks, right?

A Not -- only a small anpunt.
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Q Do you recall a discussion that | had with him
with respect to the fact that producers can be -- can be
pooled in the same nmonth on two different orders?

A No, | wasn't in for that discussion.

Q Were you aware of that fact?

A | knew because we were -- we were -- we're
addressi ng sone of those issues. In -- in our order can
t hey be done? No, | wasn't aware of that. | -- we don't
do it. And we don't have -- in our area we haven't done
it in New England --

Q To the extent the purpose of your proviso is to
make sure that soneone has -- you know, is maintaining a
real connection with this market, wouldn't it nake nore
sense to -- you know, it's not just be pooled on this
order but it's pooled on this order and not pooled
somewhere el se?

A Sane producer?

Q Sane producer -- sane producer managi ng the

pool on two different orders in the sane nonth.

A It -- 1'd have to go back to my group, but it
makes sense to me. | nean, | can't say it's ny group's
position.

MR. ENGLISH: That's all | have. Thank you
JUDGE BAKER: Very well. | realize there are
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addi ti onal questions for M. Wellington, but this does
bring us to our tinme for our luncheon recess. W'II| take
an hour for our luncheon recess.

(Wher eupon, at 12:45 p.m, the proceedi ngs were

adj ourned for lunch, to reconvene at 1:45 p.m, the sane

day.)
AFTERNOON SESSI ON
1:45 p. m
JUDGE BAKER: Could we all take our seats,
pl ease?
Wher eupon,

ROBERT WELLI NGTON

havi ng previously been duly sworn, was recalled as a
wi tness herein and was exam ned and testified as foll ows:

JUDGE BAKER: The hearing is in order after our
| uncheon recess.

| have been informed that there are two
i ndi viduals who will need to be heard | ater on today. Are
t hose individuals in the hearing room now?

MR. ENGLISH: Are these the dairy farners
menti oned earlier?

JUDGE BAKER:  Yes.

MR. ENGLISH: No, they're not in the roomright

this m nute.
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JUDGE BAKER: Very well.

MR. ENGLI SH: | thought maybe after the
af ternoon break or sonet hing.

JUDGE BAKER: Very well. W' Il hear themthen,
M. English.

Are there any others in the room who wi sh to be
heard today or need to be heard today?

MR. ENGLI SH: | have one other person if
possi ble at the very end of the last -- Butch MIler of

Queensboro Farns. He was here yesterday and today. He's

JUDGE BAKER: Very well. Those who have to be
heard, we'll hear them after the break then, our afternoon
recess.

Now, M. English, | have here a note that

Exhibit 9 was identified only and it relates to data from
June to October you were to obtain from M. Ely.

(Laught er)

JUDGE BAKER: You have obtained it, | see.

MR. ENGLI SH: She identified it yesterday.

JUDGE BAKER:  Yes.

MR. ENGLISH: | had to make copi es.

JUDGE BAKER: Very wel | .

MR. ENGLI SH: And so | have done so. |If this
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is a convenient tinme, if you want to do it later, that's
fine.

JUDGE BAKER: Well, why don't we do it now
while it's on our m nds.

This has been identified. Are there going to
be any objections with respect to the adm ssion into
evi dence?

MR. ENGLISH: It was ny understandi ng
yest erday, Your Honor, no, that -- that people had an
opportunity to look at it.

JUDGE BAKER: Very well. Then Exhibit 9 is
adm tted and received into evidence. Four copies for him
the court reporter, please. Thank you.

(The docunent previously

mar ked for identification as
Exhibit 9 was received in
evi dence.)

JUDGE BAKER: M. Wellington is on the stand
and is subject to cross exam nation. Are there any
guestions for hinP

(Pause)

JUDGE BAKER: M. Vetne?

MR. VETNE: John Vetne appearing for

Fri endshi p.
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(Pause)
CROSS EXAM NATI ON
BY MR, VETNE:
Q Let's see. M. Wellington, can you please turn
to your Table 1 and have handy Exhibit 5?
A Al right.

(Pause)

BY MR. VETNE:

Q As | understand it, data on your Table 1 is
taken to some degree from Exhibit 5, page 86, which is
Appendi x 157

A Yes.

Q Okay. And you identify that mlk -- sorry.

M1k from Appendi x 15, Column -- nunerical colum two as
non- cooperative mlk, correct? That that colum in Table
5 is entitled, "Percentage of Proprietary Handl er Producer
M k"?

A Yes.

Q Were you here when M. Fredericks described
that -- that colum as also including cooperative mlKk
t hat for whatever reason was not marketed as 9(c)
cooperative m | k?

A No, | wasn't. In fact, | wasn't aware of that.
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Q OCkay. Which of your columms would be affected
by their characterization if you were to assune that
Appendi x 15, the last colum, included sonme cooperative
m | k that happened not to be 9(c) m |l k?

A Of course, it's the original colum that | used
it from which is Colum 6. That's the percent of
proprietary handlers. And then that -- that percentage is
used in the next colum, which is the m |k pounds of
esti mated vol unme, day of non-co-op receipts delivered to
di stributing plants. The next column of course is a
percent age of that, the average, so if that nunber
changed, that number woul d change.

Then the last -- | guess all the rest of the
colums. The next-to-the-last colum is the difference
bet ween the total amount of receipts at distributing
plants that |'ve estimated and the -- the non -- what |
call non-co-op receipts. So that colum of course would
change. And the percentage one.

If -- if these changed, all those -- rest of
t hose nunbers woul d change.

Q Okay. To the extent that your Table 1 were to
be -- be redesignated -- the colunmns redesignated as --
where it says, "Cooperative Receipts" we designate them as

"9(c) Handl er Receipts,"” and the non-cooperative receipts
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desi gnated as "Non-9(c) M1l k," that -- the nunbers would
be -- would be accurate? |Is that essentially what you

i ntended to do?

A | think essentially, yes, that's what I
intended to do. | have no issue with characterizing it
t hat way.

Q Your -- in Table 1 also my inpression from your

prior testinmony, which I want to clarify because |I'm not
quite sure. The colums | abel ed, "Estimate of Total

Recei pts” is not based on any data that identifies
receipts at distributing plants but it's inputed receipts
based on an assumed percentage of Cl ass 27

A Cl ass 1. Yes.

Q It's Class 1 plus an assuned percentage?

A Yes, it's -- well, okay. It's -- it's the
Class 1 producer receipts, and I'm-- and it's adjusted to
reflect that |'m nmaking an assunption that 85 percent of
the mlk at a distributing plant is -- is a -- is assigned
to Class 1.

Q Ckay. And in -- in the anpbunt that you assune

is Class 2, is it nerely an exercise in arithnetic or did
you do any conparison to the seasonality of Class 2 use in
t he mar ket ?

A | did nothing on the seasonality of Class 2.
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Q Has there been any change in the capacity of
the Springfield plant since 1999? |I'msorry. The nonfat
dry mlk and butter manufacturing capacity.

A No. There's been sonme changes at the plant but
not on capacity of nonfat dry mlKk.

Q OCkay. During the period of January 2000 to
date, has the plant been either out of service or
partially out of service in any nonth?

A Normal |y so. When you say "out of service"

-- we have not operated.

Q Has it been out of service for reasons other
than low -- low m | k? For reasons of shut down,
construction, inmprovenent, that kind of thing?

A Not for any extended period of tinme, nore than
a couple days. W have nade sone changes. W had sone
problens with our silos and we had to put a -- a new --
repl acenent of the silos involved. So | nean, there were
sone i ssues on that but not nmore so than a coupl e days, if
t hey were that nuch.

Q I n your Table 2, you've -- under -- under the
"West Springfield® colum and a mlIlion pounds, you've
indicated that that represents mlk used to produce nonf at
dry mlk and butter?

A Yes.
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Q s that m |k equival ent pounds or is that
product pounds received? The distinction that | have in
mnd is if you received, for exanple, a |oad of condensed
skimfrom sonme source or if you received a |oad of cream
would -- would the mllion pounds here be product pounds
of your receipts or would it be m |k equival ent receipts?

A | believe it was m | k equival ent receipts.
That's what | asked for.

Q Okay. And there are occasi ons when West
Springfield would receive skim condensed from ot her

sources, for exanple?

A Recei ve ski m condensed, possibly but not on any
ki nd of regular basis or to a -- to a |arge anount.
Q But regularly, it would receive | oads of creanf

A Yes, definitely.
Q And to the extent that's included, you believe

it's converted to mlk equival ent?

A Yes.
Q The production of West Springfield in -- in
butter and nonfat dry mlk, if you -- if you nake an

assumption of normal yields to which -- which Dr. Ling
addressed, woul d West Springfield nake nore powder than --
than butter than you would expect from normal yields or

nore butter than powder than you would expect from nornal
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yi el ds?

A That really depends on the time of the year,
okay, whether we're buying creamin and nmoving it to
butter. But | would say on average -- | haven't done a
cal culation on that. M tendency would say probably a

slightly nmore butter than proportion of nonfat dry m|Kk.

Because we do buy creamin on top of bringing mlk that we

buy in. W very rarely buy skimin.
| think it's a relatively small factor but |
woul d say it would be a factor

Q Okay. Let's see. Wuld it be the case that
during the late spring and summer when the plant is
operating at greater capacity it's proportionate use of
its proportionate use for making butter is | ower because
of ice cream demand?

A Yes, that's -- that's definitely possible.

Q And woul d the converse be true in the w nter
mont hs? You woul d be making nore condensed skiminto
powder than creaminto butter? No, the other way around.

A Ot her way around.

Q Ot her way around, yeah. The other way around.

A Yes, | believe so.

Q Ckay.

(Pause)
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BY MR. VETNE:

Q Your Figure 6. You may have answered this and
| apol ogize if you have. The percent of -- manufacturing
capacity is the capacity limted to your nonfat dry mlKk

and butter capacity, correct?

A Yes. We have a capacity to receive about 3
mllion pounds a m |k about a day, about 90 m | lion pounds
or so at the plant. But then sonmething el se has to be

done with that mlk. Sonetinmes it's reloaded,
particularly if it's going to be traveling a greater
di stance because the trucks have to get back to the farm
O it could be condensed products. W don't really get
that level in but we have that capacity if we have to.
But we can only process about 2.2 mllion pounds a day.

Q Ckay. Since Kraft sold its Mddlebury plant to
AgraMar k, does AgraMark have a supply commtnent to any
ot her cheese pl ant?

A Yes.

Q s the Springfield butter powder plant also
used to bal ance the demands of the cheese plants, both

AgraMar k cheese plants and ot her cheese plants?

A Yes, it is. That's -- that's one of the
reasons why we just couldn't | ook at our -- our -- our
costs at our plant, because it does -- a | ot of other
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factors.

Q During the year 2000 and the first part of
2001, was the Springfield plant used to receive mlk as an
accommodation to producers in New York so that those
producers woul d be eligible for dairy conpact
participation?

A It m ght have been to a snmall degree. That was
an i ssue at the very beginning of the conpact, early 1997
and 1998. By the time we got further into the conpact, it
wasn't used as nmuch because there was direct shipnments and
New Yor k producers found -- found markets in New Engl and.

So it wasn't -- it was to a small degree,

t hough, John.

Q Were there al so accommodati on shipnments to a
smal | degree or any degree to the AgraMark plants in
Ver nont ?

A To the M ddl ebury and Cabot plants?

Q Yeah. The M ddl ebury and Cabot plants from New
Yor k sources.

A Cabot, no, not to ny know edge. M ddl ebury,
probably yes to sone small degree. Mainly mlk fromup
t hat northern tier of New York.

Q All right.

(Pause)
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BY MR, VETNE:

Q Your proposal includes the possibility and
intention that fol ks that receive marketw de service
payments would have first line responsibility to supply
suppl emental mlk when it's needed. |Is that a fair
characterization?

A Yes.

Q I n your experience, may it occur that parts of
t he northeast have a need for supplenental mlk while
ot her parts of the northeast nmay not have the same need?

A That is my understandi ng at tines.

OCkay. For a very large nmarket, geographically

A Yes.

Q -- and other things. Wuld it be consistent
with your intention for the market adm nistrator to be
able to call on supplies from market service-qualified
organi zations on a geographic basis fitting -- fitting the
need wherever it m ght be?

A Formal ly do that?

Q Par don?

A Former -- a formal request? | mean, to raise
t hat percentage?

Q Yes, to raise that percentage for plants --
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A That's not what we had -- we had considered in
doing that. | can tell you right now that we -- the -- |
can at least talk to ny co-op. |If we have a Class 1 need

that needs to be fulfilled and there's a problemin the
mar ket pl ace and the market adm nistrator talks to us about
it, we try to help out that situation. |If we had co-op
service paynents, | think we would probably even try
harder because we would feel a further obligation.

So in that sense, informally | think, you know,
t he market adm nistrator could do that. But on a formm
basi s, no, we have not considered that.

Q Al right. Wuld you agree with ne, for
exanpl e, that the need nmay arise for supplenmental mlk to
Bal ti nore, Washi ngton, Phil adel phia area when there's no
conpar abl e need in Boston, for exanple?

A Yes, that's true.

Q And if there were an across-the-board
percent age increase in everybody, you m ght have to
scramble to -- to -- to find a way to conply with that
even though your mlk is not econonmically or logically
| ocated to neet that demand?

A There is that possibility.

Q Woul d you suggest that the market admni nistrator

shoul d have authority to be geographically discreet in
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exercising this provision?

A | -- we don't have a -- | don't have a position
on that.

(Pause)
BY MR, VETNE:

Q I n the northeast, cooperatives serve as the
mar ket i ng agent for consi derable non-nmenber mlk, is that
correct?

A We do not, but other -- sone other co-ops do.

Q Okay. In the mddle of page 13 of your
statenment you woul d appear to preclude the paynent of
mar ket wi de service funds to cooperatives who have
mar keti ng control of non-menber m | k?

A That's exactly what it does.

Q That's what it does. And yet, in the |ast
sentence of the m ddl e paragraph, you want to assure that
mlk receiving paynents is under the marketing control of
t he handl er receiving the paynent. What | want to ask you
is, if a cooperative association nmarkets non-nember m |l Kk
and includes that mlk in supplying Class 1 customers when
needed and it goes into surplus uses when not needed, why
should it not be included in the volunme of mlk for which
service paynents are eligible?

A Because we feel that the control and the
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comm tnment is stronger when you have a rel ationship
t hr ough nmenbership than when you have it just through a
mar keti ng arrangenent. Wth menbership, it's a marketing
arrangenent and a nenmbership. W have -- we have annua
contracts so we -- we feel that that's a closer tie to
what's invol ved.

And like | said, fromny perspective, | don't -
- | don't do any of that so it wasn't really an issue.

Q Al right. If -- if in aggregate a cooperative
associ ati on perforns bal ancing functions and includes in
its marketing and bal anci ng non-nmenber m |k, why should
not sone provision be nmade for those non-nmenbers who are
part of the cooperative's marketing supply to receive sone
of the paynents?

A Well, keep in mnd, the nmenbers do not receive
payments, okay. It's the -- it's the -- the -- the
handl er who qualifies that receives the paynents. So the

gquestion is, should they receive paynents on that mlk --

Q Yes.

A -- doing balancing. And that -- that is an
option under this. | can tell you that our position was
that that -- that that should not occur, that we believe

that there should have been a nenbership comnmtnent is

that stronger tie that's needed. That's our position,
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John.

Q In the market that you' re nost intimtely
fam liar with, New England, has there been a reduction in
the percentage of mlk that is marketed i ndependently
since 19997

A You're not asking for a reduction in the
percent age of independent producers or non-menbers.

You' re sayi ng nmarket --

Q |"msorry. Yeah. Let nme -- let me ask both
guestions. Good point.

OCkay. Has there been a reduction in -- in the
percent age of the market represented by non-nmenber
producers?

A Non- menber producers, | don't believe so.
There's been no rush to co-ops -- for nenbers to join
cooperatives.

Q How about since 19957

A | don't recall a particular incident.

Q Maybe it's not your m |k but you probably do
know. Weren't a |lot of the Garelic plants independently -
- supplied by independent producers?

A Yes.

Q OCkay. And at some point since they've beconme

totally supplied by cooperatives?
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A But, no, that mlk still goes -- is marketed by
t hose cooperatives. Those independents are still
i ndependents. They're not nmenbers of cooperatives and few
of them have joined cooperatives, to ny know edge. They
haven't joined ny cooperative.

Q Okay. So the plants now have a -- have a
supply commtnent with a cooperative but the cooperative
mar kets at | east some of that mlk as in -- by independent
producers through the cooperative, is that correct?

A Yes. They mght -- I'"'mdon't -- |'m not
fam liar with those because we don't do that. In ny role
of a witness whose cooperative is involved with that,
there m ght be a better person to ask the questions of.

Q And who's that?

A -- suggestion. M. Gallagher.

Ckay.
(Pause)
BY MR. VETNE:

Q VWho -- who -- what cooperative, any -- if any,
is responsible for marketing mlk up to Bangor, Maine?

A That plant is -- is part of the dean system

Q Yeah.

A So | gather it's the Dairy Market Services,
which is M. @Gllagher's group, that -- that does that.
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They have -- they have -- they were -- they were
previously al nost exclusively supplied by independent
producers. There was a co-op group call ed Boston Market
Shi ppers. 1'"mnot even sure -- | don't think they were
Cappra Vol stead-qualified. |1'mnot sure. They were sort
of a rough independent kind of group.

Q Maine -- Maine Market -- Maine Dairy Farm --
what's that nanme?

A The Boston Mar ket Shippers was the nanme of
t hem

Q Uh- huh.

A So there was a group there that went to
West | and Creanery, okay, and part of that mlk also
started going back to the plant in Bangor when Westl and
was purchased by Dean.

But primarily, that plant in Bangor, Maine, was
-- was supplied by independents. We did some of it.
Usual ly, it ended up being sonme type of bal ancing or
what ever if we did sonething involved.

Q There's a cooperative that operates in Mine
excl usivel y?

A No, not that I'maware of. A dairy
cooperative, no. Exclusively, you nean?

Q Well, virtually exclusively.
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A No. | nean, virtually exclusively. | -- no,
we operate in Maine. The Dairy Market Services, DFA,
Dai ryl ea group operate in Maine. And | know NFO at one
point did. I'mnot sure if they do anynore, though that
probably is marketed by that DMS group. And then is there

sonebody else? Like | said, there's those Boston Market

Shi ppers, but that's a very |l oose-knit group. [|'m not
even sure if | would call them a cooperative. [|'m not
sure -- you have to look on the list. I'mnot sure if the

mar ket adm ni strator calls them a cooperative, but they're
the only ones |I'm aware of, John.

Q Ckay.

A OCakhurst Dairy is supplied by primarily
i ndependents, non-nenbers, if that's a hel p.

Q You refer on page 14 to the preexisting New

Yor k- New Jersey Order and describe that as being linked to

bal anci ng.
A Cooperative service paynents.
Q Cooperative service paynents, yes.
A Yes.
Q Was there a requirenent under the prior order,

to your recollection, and forgive me for not looking it up
or having it in front of me. Was there a requirenent that

organi zation that received those paynents be willing to
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accept surplus mlk when there is a surplus?
A No, | don't think there was a requirenent they
had to receive surplus mlk. They had -- there -- there
was two | evels or tiers, and I hope I'mcorrect on this

because | haven't done this in a long tine. And we didn't

receive them-- in -- for them
But | believe it was four cents all total,
three cents and a penny. And the -- the extra penny was
if you owned a -- a cheese or nonfat dry mlk plant, okay,
at -- that could process at least a mllion pounds a day.
So that was -- that piece of it was |inked to bal anci ng.
Q Okay. You don't recall whether there was a

condition of receipt to -- to nake your plant available to

A No, | don't --

-- surplus production?

A -- | don't believe so, okay. However, there
was a provision with -- that if a producer |ost his market
that you had to -- you had to have a market avail able and

the same conditions you would do for a nmenber for a
l[imted period of time. | mean, in other words, if they
| ost their market because of poor quality, you weren't
required to do that. But if they were dropped by a

handl er and their quality was fine and all the health
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restrictions, the market adm nistrator could ask you to
pi ck up that producer for a certain period of tine.

So there was that --

Q Ckay.

A -- piece but | don't believe there was any
ot her pi ece.

Q OCkay. And with respect to Proposal 7 at this
hearing, if a handler, including a cooperative association
t hat doesn't operate plants -- manufacturing plants, if a
handl er has surplus mlk that it needs to di spose of and
cones knocking at the door of AgraMark or anybody el se
that's receiving marketw de service paynents, the
mar ket wi de servi ce paynent recipient could refuse to
process that m |k even though they had avail abl e capacity
and still not becone ineligible to receive paynents for
mar ket wi de services?

A Wel I, John, everything -- when someone is

knocki ng at the door, okay, one of the first things you

di scuss is price. Now, what -- if -- if we have capacity,
they can find a honme. Now, the question is -- | think
woul d be woul d they get a discount price. |Is that what

you' re asking?
Q Maybe ny question has two tiers.
A OCkay. Maybe |I'm hel ping you too mnuch.
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Q Ckay.
A The answer to that, by the way, is "no." |
mean, if we -- you know, | nean to the extent that if we

needed to do nore for the Class 1 market or other things,
yes, we would do that. But if -- if -- if this anount is
going to be used as a |l everage to | ower handling charges

and ot her charges, okay, then we have sone issues with

that. We're already incurring these costs.

So, no, | don't believe that's the case. That
wasn't our intention, in -- in all honesty.
(Pause)

BY MR. VETNE:

Q Both you and -- and M. @Gall agher made
reference to what you believe to be a large -- relatively
| arge proportion of non-cooperative nmenbers in the
northeast. |Is there -- geographical concentration of non-
menbers in the northeast or is it fairly uniform the
percent age identified throughout the northeast?

A In New England it's fairly uniform

Q And is it --

A In the rest of the northeast, |'m not sure.
You m ght have to ask sonebody who has nobre nmenbers out in
t hose areas.

Q In New England is it the sane percentage
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approxi mately or a greater percentage or a |esser
percent age than the rest of the northeast?

A | would say it's probably the sane percentage.
| f you ask me geographically if there is, I'd be inclined
to say that because we tend to go to Class 1 processors,
they' re probably closer to the Class 1 market. Producers
who are out in the north country of New York, for -- for
exanpl e above the Adirondacks, tend to be nore co-op
menbers because the Class 1 processors don't get a | arge
volune. They may get sonme volunme of m |k but they don't
get a large volunme. So there may be sonme geographic
nature to that.

We don't have that nature because we don't have
that | arge a geographic area, excluding Maine, in New
Engl and. So that's never really been an issue.
Operations are fairly spread out.

| don't think we're a higher percentage than

the rest of the northeast, though.

Q Okay. Now I want to address for a while your
gqualification threshold of a mllion pounds a day.

A Sur e.

Q A mllion pounds a day -- let's -- let's say

t hat an organization is supplying a single distributing

plant. A mllion pounds a day woul d represent operations
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of a fairly large distributing plant, correct?
A Above average, | believe.

Q Above average sonewhat. The three plants in

Mai ne are about 10 mIlion pounds each, not nore, right?
A No, they're nore than that now. | think you're
about five -- five years behind.

Q Par don?

A You' re about five years behind on extensions
t hat have -- Hood has now nore sales, for exanple. |
don't know the exact amount. Probably couldn't tell you
if I did. But you know, they have a plant in Boston,
Charl estown -- sone of those sales. Sane types of
expansions. | think Oakhurst business is doing well. I'm
not sure about the Grant's business. But | would say
they're probably closer to 15 to 20 mllion pounds.

Q They who?

A The three plants up there.

Q Ckay. | -- 1 notice in the market --

A But still less than a mllion pounds a day.
Q Less than a mllion pounds --

A Yes.

Q And | do note that the producer mlk by state
of origin data for -- in Exhibit 5 for early 2001, which

was the -- the period in which Oakhurst becane regul at ed,
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i ncreased by about 8 mIlion pounds. That doesn't seem
like a lot. So, is OGakhurst smaller than Garelic or --
A Well, keep in mnd that Oakhurst already had
non-pool -- had sales in the order, okay, but it was |ess

than the 25 percent --

Q Yes.

A -- that would trigger themin. So there could
have been another 2 mllion pounds or sonething |like that
that would -- naybe --

Q Vell --

A | thought -- that's a good point. | -- 1 don't
know what Oakhurst's volune is. | know what Hood is. And
OCakhurst is a major presence. | -- | happen to live in

New Hanpshire and Oakhurst is a presence in New Hanpshire.
| assunmed that they were sonewhere around Hood's size
based upon other information | saw, but they could be 10
mllion pounds.

Q Okay. But even when applied as partially
regul ated, it has two, three percent of its sales in the
mar kets, it's still one of -- its producer supply is
included in the market data.

A OCkay, yeah. | have -- for that. | believe
OCakhurst clearly is over 8 mllion pounds from everything

|"ve seen. That would surprise ne very nmuch if it wasn't,
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but I don't have any proprietary information on that.

Q OCkay. Would you not agree that a -- an
organi zation can bal ance a plant say the size of Oakhurst?

A What size organization? Wen you' re saying an
organi zati on can bal ance?

Q A -- a supplier to OGakhurst, whether it's a co-
op dedicated to Oakhurst or a proprietary supplier or --
or Qakhurst itself, can take care of balancing that plant.
In a smaller way, the same way that Agramark, for exanple,
bal ances many pl ants.

A Well, they could possibly do that. They -- if
you're tal king about a co-op you nentioned that has
dedi cated supply, then I'mnot sure how they're going to
do that unless they go out and find a honme for that mlk
such -- you know, in another plant or sonething when they
don't need it. But when you see the seasonality of it,

don't know if QGakhurst is any different fromthe rest of

the Class 1 processors, but | -- | believe it probably is
not .
So there are -- | nean, there are ways -- other
ways to balance if -- you know.
Q One way of bal ancing, for exanple, would be to

put a small dryer some place to take care of bal anci ng any

small Class 1 or 2 operation?
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A Absolutely. And if Class 1 processors want to
put in dryers and churns and do their own bal ancing, I
think it's a great idea.
Q Yeah. And that perforns the same service to
t he whole market on a small scale as the service that
you' ve described to the market on a | arge scale, correct?

A Yes, and | think they should get six cents if

they do that and they -- |ess than 65 percent.

Q Ckay.

A |'"msaying -- I"'mnot -- we're not against them
getting it if they serve that. If -- if -- if you're --

if you have a Class 1 operation and you bal ance your
operation, particularly putting in a dryer or sonething
li ke that, they haven't done that because it's not very
cost effective to do it.

Q OCkay. Well, ny -- okay. M -- ny question
-- is let's say that that is done on a smaller scale than
three percent of the market or a mlIlion pounds a day.
VWhy shoul dn't such an organi zation al so recei ve nodest
mar ket wi de servi ce paynents?

A That's a good point. W had |ong discussions
of that within our |one group on that. W needed to cone
up with some area we felt that was a significant vol unme of

mlk serving the market that had -- that had, |ike you
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said, multiple customers that could bal ance in that

degree. And we felt that a mllion represented it. It
was a mllion pounds -- | was also famliar with the order
bef ore because we had a mllion pound requirenent.

So we used that as the nunber, okay, and that

became our group consensus and we thought that that was a
fair number. If you said to me, should it be 900, 000
pounds, why not? | nmean, | could just tell you that our
group consensus was here. W had sone history with that
nunber. It's a significant nunmber, and that's what we
were really | ooking at.

Q Ckay. M -- another of ny questions then is,
why does it have to be a significant nunber if the service

actually provided is a bal ancing service? Wether it's a

pound or 2 mllion pounds, if -- if the -- if a bal ancing
is made, it's still a balance. It is sonething that --
A We think that -- because our -- our issue is

that if it beconmes very small and you' re just bal ancing a
few | oads a nonth that -- we don't think that really
serves the market, particularly a nmarket of this size,

t hat you need to have sone |arge presence to do that.

Q well, it -- it's -- it's a few | oads per nonth
that -- that you wouldn't have to bal ance, for exanple.
You know, or Dairylea or Land O Lakes. It's -- it's --

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



© 00 N oo o b~ w N P

N NN NN R R R R R R R R R R
A W N P O © 0O N O 00 N~ W N P O

498
if we're |looking at the aggregate market, they either
burden the market with -- with your surplus to di spose of
it or with supplenental mlk or you don"t. And if you
avoi d burdening the total market, you' re providing a
service, correct?
A Yes, to a degree. Yes. | guess our -- our
-- our issue here was that we felt that you should have
the -- if you have -- you should have relationships with
Class 1 processors, with -- with -- with manufacturers
t hat can bal ance, and so you need to nove a sufficient
volume of mlk to have that.
If in a circunstance |like this you have a
smal |l er volume of mlk, there's a case in point on that.
| don't know too many of those. Perhaps your client's one
of them But that's -- you know, I'"mnot -- |I'mnot aware
of that.
| can just tell you that we | ooked at this and
we had to come up with a position and our position was
that we felt that that would be a |l evel of significance in
t he mar ket pl ace.
Q Al right. Let ne -- let ne go to another
supply scenario. A small cooperative association or
supply plant for that matter commts to supply and bal ance

a single plant. It does not operate a manufacturing
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facility but it takes upon itself the burden to --
suppl enmental mlk were needed or to sell surplus mlk when
the fluid plant doesn't need it. And as you descri bed,
that would frequently be at a | oss, at a price discount.
Why shoul dn't such an organi zati on who has assuned the
econom ¢ burden of bal ancing by marketing to sonebody el se
or receiving supplenental from sonmebody el se, why
shoul dn't such an organi zation receive sone benefit for
t heir bal anci ng service?

A A key issue, John, is that -- that they

bal ance. You're saying this is sonebody who does bal ance,

okay. They balance to a smaller degree. W -- you
know, |ike | said, our positionis on -- that they have to
be significant in the marketplace. |If -- if that's -- if

t he Departnent decides it should be a different |evel than
t hat based on testinony of someone who cones in and says
t hey do bal ance, perhaps they should take that in
consideration. |'msure they wll.

l"mjust -- | -- 1 don't think I can give nuch
nore than that's our position on it and | expl ai ned why we
cane out with that position.

Q Some of the bal anci ng that your organization

and other -- in fact include not sonething manufacturing

mlk locally but also sonetines sending mlk far away from
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here in order to find a manufacturing hone for it,
including the -- the m dwest, correct?

A That's true. We -- we do that very rarely. W
try not to do that. | know some ot her areas, probably
ot her co-ops, do that nore. But we don't. But yes, that
does occur.
Q Then AgraMark has in fact on occasion sent mlk
to Ghio or --
A Absol utely.
Q -- even Wsconsin?
A Absol utely.
MR. VETNE: Okay. Thank you.
JUDGE BAKER: Thank you. Are there other
gquestions for M. Wellington? The -- the -- M. Tosi?
CROSS EXAM NATI ON
BY MR. TOSI:
Q A few questions regardi ng your testinmony. The
-- at the top of page two, your testinony indicates that
in the absence of a federal order, a dairy farmer would

likely receive the same price as his neighbor who ships to

a manufacturing -- in the absence of a federal order.
A Yes.
Q Okay. Over -- on page one at the bottom at

the same time you're saying that in the four orders,
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producers conpeted, and | assunme that you nmean here with
each other, to capture a higher Class 1 val ue.

A Yes. And they were -- they were really not
able to do that. They would try to get a Class 1 custoner
if they could because they tended to have nore val ue for
their mlKk.

Q | understand that. | guess the -- the point
is, is that your testinony suggests that in the absence of
an order a Class 1 handler would not pay sonething nore
than the manufacturing price when all this conpetition
t hat producers engaged with with each other was to get a
hi gher price. So sonebody was paying a higher price.

A That's why | say | believe it was -- when | say
he woul d receive essentially the same price, okay. Yes,
that Class 1 processor in the absence of an order woul d
still get their mlIk. It mght be five cents a
hundredwei ght, it m ght be 10 cents a hundredweight. It
woul d not be $3.25 Class 1 differential.

Q VWhy woul d the handl er pay -- why would -- in

t he absence of an order, why would the handl er pay --

Class 1 handler be willing to pay nore?

A Because they need to procure a supply of mlKk.
And so conpetition would drive that price. 1It'd be -- and
it would be really what the manufacturers would be willing
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to pay for that to drive that price, particularly -- and a
ot of it would -- depends on the tinme of the year and how
much m |k was avail abl e.

If there was plenty of mlk avail able, the
processor may not pay a premium If -- if the mlk was --
was supply -- supplies were tight and sonmeone cane to his
producer and said, | want to pool your mlk into a cheese
pl ant, there's no federal order, 1'll give you 20 cents.
And maybe he will give them 25 cents.

" mjust saying that that happens right now

with over-order premuns to procure a supply of mlk on

top of the order. 1'mjust saying that the underlying
order piece would -- would be gone and | don't think you
can retrieve that. You would still have conpetition to

procure a supply of mlK.

Did that answer your question? | don't nmean to
be -- it.
Q | -- I -- 1"1l read through that |ater
A Ckay.
Q Now, given that before federal orders Class 1

handl ers were known to pay nore for mlk than the
manuf acturing price, albeit with all the caveats that you
just indicated, now, bingo, we have m |k marketing orders

and we set class prices and we have the Class 1 price that
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has a differential. And that differential when we set up
orders was intended to capture and reflect the prevailing
mar keting conditions of what it took to get mlk from
where it was produced to where it was needed for Class 1
use. Would that be your understanding of -- of that?

A You need to keep in mnd that one of the things
they were | ooking at was the distance fromreserve supply
areas during parts of the year when you had -- when mlk
was the tightest. That's why those crises were -- the
differentials were often tied into the Eau Cl aire,

W sconsin, nentality of the distance there. That -- that
was the hone of the ultimate reserve supplies that you --
if you had to go get m |k, you could go there. Class 1
processors didn't necessarily always have to do that, that
di st ance.

Q OCkay. If you'd please |Iook at the bottom of
page two of your testinmony when you quote fromthe act?

A Yes.

Q s it -- is -- is the word "producer" ever used
in the act, that a handl er can charge producers for
sonet hing for marketw de benefit?

A They can charge the pool and when you charge
the pool it cones from producers who participate in the

pool .
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Q But --
A The | anguage of "producers,” | don't know,
G no.
Q Well, if your proposal is going to take noney

off the top of the pool that would otherwise go to --
equitably to all menbers in the market, whether they be
co-op or independent, in essence cooperatives in their

capacity as handlers are chargi ng producers for a service,

that -- that you are asserting has marketw de benefit.
A There's a transfer of noney, yes.
Q And I'm just wondering how you cone to the

conclusion that there's an authority for a handler to
charge a producer for a service that they assert is a
mar ket wi de benefit.

A Because | think that's in this docunment right
here on page two when it says that by -- it adds the
foll owing provisions, providing for the paynent fromthe
total suns payable by all handlers for mlk to handlers
t hat are cooperative market associations and to handl ers

with respect to adjustnents and paynments for services of

mar ket wi de benefit, including but not limted to. It says

that you can -- that you can take these suns that are
payabl e by all handlers for mlk. By payable for al

handl ers, that's com ng fromthe pool.
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Q No. Excuse ne. [I'msorry. Let ne resay that.
By taki ng noney out of the pool, we're renoving

noney that would ultimately be distributed to producers.
And |'m puzzled by the |lack of the word "producers” when
the | anguage of the act seens to suggest that we're
tal ki ng about services that are provided for handlers for
the benefit of the market and we're tal king about handl er
and handl er, not handl er and producer.

A | think one of the interpretations that |
t al ked about was that the Class 1 differential is -- is
one of the reasons behind it is to bring forth an adequate
supply of mlk. And the Class 1 differential of $3.24,
one of the factors the Class 1 processors are paying into
that | think is -- is relating back to these bal anci ng.
That's sort of ny interpretation of part of that cost that
goes to the pool fromthose Class 1 processors. And it
should go to the organizations who actually do that

bal anci ng and provi de that adequate supply on a tinely

basi s.
Q Well, in the -- the handler --
A But --
Q -- goes to producers. The handler is paying or

accounts to the pool at the Class 1 price. So the handl er

is paying already even though the factor is perhaps not as

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



© 00 N oo o b~ w N P

N NN NN R R R R R R R R R R
A W N P O © 0O N O 00 N~ W N P O

506
specific that you can say out of a $2.00 differential, you
know, 12.5 cents is a balancing function, okay?

But we know and your testinony even admts
that, that the notion of balancing is built in there.

A Ri ght .

Q So that other handlers or producers would be
willing to pool mlk up to nake it available for Class 1
use where it's demanded.

A That's true. | don't understand --

Q So why are handl ers chargi ng producers for --
for sonmething that handl ers have already paid for in the
price -- in the classified price that they're charged for
mlk?

A The -- they're paying -- they're paying that
noney into the pool, okay. That nopney is -- the higher
Class 1 differential accrues to all producers. W're
saying that there's specific functions of balancing that -
- that we're allowed to under the law to charge. And so
that's -- and it should cone fromthe pool. | nean, |
t hought it was -- | thought it was pretty clear that the
law allows this and the act allows it.

Q | would say that here it's pretty clear that
the act says that there's a provision for marketw de

services. |I'mjust struck by the interpretation, how you
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can arrive at the interpretation that -- the word
"producer” is never used in that provision and we're
tal ki ng about handl ers being able to charge ot her handlers
for a service that they're providing --

A I mean --

Q -- make a conpelling argunent that sonmehow the
entire market benefits from

A We're -- we're asking to make a charge agai nst
t he pool, okay. And the pool's a clearinghouse between
handl ers and producers. So to the extent that it's a
cl eari nghouse that handlers put in and producers take out,
before that process is conplete fromhandlers to

producers, we're asking for these nmarket service paynents

to go to cover the -- the cost of this service.

That's why | say, it's not a -- it's not a
charge agai nst producers. |It's a charge against the pool.
Maybe it's just a formal way of doing it. There's no

doubt that this will affect the pool. There's no doubt
that it will |ower the ampunt of nmoney in the pool. |I'm
not trying to get around that. And that the producers
will be receiving a lower uniformprice as a result of
this.

So | mean, I'mnot trying to get around saying

that they're not going to be inpacted by this. But the --
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we tal k about taking the noney fromthe pool because
that's where the nmoney is coming in from |In fromthe
pool and before it goes out to producers it cones out to -
- to conpensate for that service.

Q OCkay. 1'd like to nove on, then. Who benefits
fromthe bal ancing function that's provided by
cooperatives in the northeast market?

A | think all producers benefit by this in that
it allows for us to use the termof orderly marketing,
which allows us to renove mlk fromthe market when it's -
- when it's needed to be renoved fromthe market. It also
facilitates the higher Class 1 use of this -- Class 1 use
avai l able to Class 1 processors.

Q OCkay. Do handlers benefit fromthis?

A Class 1 processors certainly do.

Q Ckay. In what way do they benefit?

A This is a service that -- that allows themto
basically have available | would say | ow cost alternatives
for their mlk supplies, ways to balance out their mlKk
supplies. So certainly, they benefit by it. W have a
difficult time charging themdirectly back for that cost
to it because of conpetition in the narketplace. But they
certainly do benefit by it.

But we al so believe producers benefit by it,
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i ncludi ng our own producers. |'mnot saying this is a
benefit that only accrues to non-nenbers. This is a
benefit that accrues to all producers. Qur issue has been
it's only our nenbers who are paying the price of that
i ssue.

Q Are you able to determ ne how nmuch nore the
bl end price is enhanced by cooperatives? The blend price
that's paid to all producers. How nuch nore is the bl end
pri ce enhanced because of the bal ancing function? Are you
able to -- the type -- the record so far has a | ot of
i nformati on about costs. W haven't tal ked yet about
benefits yet.

A | think that there are two types of benefits
t hat accrue back to farnmers. One is to make sure that the
bal anci ng needs of Class 1 processors are net. |If they're
not met, there's problens with having, for exanple, Class
1 mlk on the supermarket shelf on the weekend. That
woul d | ower the utilization.

Can | calculate that fromthat point of view?

No, that's very difficult to calculate. | know -- it's
|i ke one of those things | know -- you know when you see
it. But you know, what -- what it is and how do you

calculate it.

| could nore easily cal cul ate over-order or at
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| east get a better handle on over-order. The orders are
supposed to be mninmum prices. And on the over-order side
of this, all it takes -- |look at the situation we have
ri ght now when we have -- m |k production over |ast year
is alittle over two percent. But we have stagnant
demand. So we have at npbst two to four percent nore
demand relative to supply than a year ago and we have
prices that are 10-year record |lows or have fallen 25, 30
percent because we have that small additional volune of
mlk setting the price.

So that -- | nean, that -- the sanme thing
happens on the over-order price side, although not to that
| arge a degree because there aren't that many handl er
premuns to that |arge degree out there. |It's the sanme
type of principle to the tune of, can it be -- those over-
order prem unms could be 10, 20, 30, 40 cents, okay. That
woul d draw of f the anmpunt of co-op service paynents.

To the tune of what it would do to blend price,
| haven't made a calculation on that. | think it has sone
benefits. Can | calculate it per -- per hundredwei ght,
no. | don't have a -- | can't think of a way to do that,
G no.

Q To the extent that you can't determ ne benefit,

then, how is the secretary in fully considering Proposal 7
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going to be able to -- be able to determ ne that there's
some marketw de benefit that's -- that's occurring here?
A Well, | think that's where you have to -- you
have to | ook at the -- what our case has been in terms of
putting together our -- the anount of balancing that's

bei ng done and the anount of servicing to the Class 1
mar ket, what kind of case that we've made in that regard.
Is it -- can you say that we should do this provision
because it's going to cost producers five cents and
they're going to gain 10? No, | think you should do this
provi si on because there's a service toward producers and
to orderly marketing, okay. And | know that's a nebul ous
term

But to making sure there's outlets for milk
that -- that need to be -- that need to be accommopdat ed,
okay. And yes, it conmes at a cost but we need to
accommodat e that even though there may not be a net
benefit at the end of the nonth in the pool to it. There
are a |l ot of other secondary benefits one can nake. It's

up to the Departnment whether they want to factor those in

or not.

But clearly, in terms of being able to bal ance
t he market, producer supplies -- producers -- here's a
benefit. Producers are -- are free to basically produce
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any pattern of mlk they want. And -- and no one tells
them you have -- you have to produce less mlk, I'"monly
going to pick up 90 percent of your mlk in the spring and
| want you to put on sonme cows in the fall or |I'm not
going to pick up your m K.

The producer basically is free to market any
amount of mlk he wants, okay. But we know that we have
producer recei pt patterns on a seasonal basis. W know we
have Class 1 sales patterns on a seasonal basis, okay.
There has to be some way to -- to allow the producer the

freedomto do that and accommpdate the Class 1 sal es at

the same time. That's what I"'mtrying to do.
Q Let's go down that road for a second.
A Sure.
Q Are you able or your organization -- over-order

prem uns for servicing in Class 1 market?

A Yes, we do.

Q And in being able to enjoy being able to
negotiate for those things. |Is any of that part of an
attempt to offset your bal ancing costs?

A Absol utely. Al -- all attenpts to offset al
our costs, okay. That's what we're trying to do, G no.
The problem has been that -- the handling charges that we

do charge, okay, will cover transportation costs. W
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apply those against those first. And they assist us to
hel p be conpetitive in the field with our nmenbers. That's
a -- that's problemthat we have with maki ng sure there's
a conpetitive pay price out there.

At the end, there is -- our -- our |osses at
our West Springfield plant on that -- on that bal ancing --
it depends on where you want to apply it. W have a cost
here. You could apply it against all different costs, al
different pieces at a tine. But it -- it depends --
really, it depends on where you want to apply that --
apply that cost.

Q Let me make sure that | understand this to make
sure that this is part of your testinony.

A Sur e.

Q When a Class 1 handl er does not need m |k
because of daily changes in demand, the reality is, is
that that Class 1 handler's, for exanple, non-nenmber
producers, that mlk still has to go sonewhere because of
its perishability.

A Correct.

Q And so would it be correct to say then that
that Class 1 handler diverts to -- mlk to -- to you?

A Not -- not necessarily. Not necessarily. |If
you | ook at the daily patterns -- and Dennis Schad from
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Land O Lakes will be putting some nunmbers in on that.
We're not saying that -- for exanple, that
producer handlers don't take -- I"msorry, distributing

pl ants don't take any m | k. Like on Sunday's the | ow day.
They don't take -- it's not as if they're taking no mlKk
on Sunday, okay. They -- they -- they would probably just
put their owmn mlk into their plant on a Sunday and not
buy from outsi de.
So you -- there can be diversions. That's

certainly a possibility.

Q Okay. Let's -- let's talk about where there
can be, okay? \When that -- when that Class 1 handler
submts its report at the end of the nonth, when it
reports on its report a diversion of mlk that -- that
ends up going to, for exanple, a butter powder plant.

A Ckay.

Q Ckay. At what price does that plant account to
the pool for? The Class 1 plant, |I'm sorry.

A The Class 1 plant?

Q Ri ght .

A The -- what was the assignnment back to it? |
don't -- Class 47?

Q Okay. 1'll accept that.

A Ckay.
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Q Okay. Now, since the Class 1 handler is
accounting to the pool at that class price given how the
m |k was used, what -- what are you payi ng? What -- do
you -- do you pay Class 4 back to the Class 1 handler or

do you charge sonmething or are you able to force a paynent

that's --
A It depends on --
Q -- less than the limt -- less than the m ni num

cl ass prices?

A It depends on the market conditions that are
out there and it depends on our arrangenent with that -
- that handler. Sone handlers we have arrangenents that
we will supply them with sone bal anci ng.

And if we -- for exanple, if our plant is enpty
and we have all these fixed costs to cover, okay, we may
pay thema premumto get that mlk. | nean, what's
happeni ng in the narket pl ace.

If mlk supplies are -- are in surplus and we
don't -- you know, the plant's operating at sone very high
| evel of capacity, then they m ght receive under the class
price. It really depends on the market conditions, G no

Q To the extent that you're able to buy mlk at
bel ow cl ass, wouldn't that in essence -- one of the

reasons that you would be -- able to do that would be that
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you' re being inconveni enced by perform ng bal anci ng
function for the market?

A Absol utely. Absolutely.

Q And that would be a way of recouping sonme of
t hat cost?

A That is. It's a very small -- let nme tell you,
it's a few percentage points of the -- of what goes into
our plant in ternms of volunme. But certainly, we would try
to do that. Absolutely.

Q OCkay. One mnute. Let ne check mnmy questions.

(Pause)
BY MR. TOSI:

Q This kind of steps -- takes a little bit of
-- goes back to an earlier question about the |evel of the
Class 1 differentials being designed in some way to
attract a supply of mlk for Class 1 use. And reflected
in that would be the notion that a bal ancing plant incurs
a cost to give that mlk up to have it go service the
Class 1 market because your plant's not operating now at
full capacity. |Is that a fair characterization?

A Can -- can you repeat that?

Q Okay. We discussed earlier here that the Class
1 differential -- the level of the differential is

designed to attract an adequate supply of mlk for fluid
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use, okay. And when the bal ancing plant responds to that
by shipping mlk for Class 1 use, isn't its cost of
bal ancing already inplied in -- that they in fact have
covered their costs to go out and do this service to the

Class 1 market. Otherwi se, you wouldn't have given the

mlk up, I would think.
A No. Qur -- our problemis that it's not just a
question of giving mlk up. |If it's spot |oads, yes,

okay. Those are small arrangenents with that.

We try to have -- because of the order and
having a m ni mum of 20 percent in the fall plus serving
the Class 1 market, we have an arrangenment with custoners
to bal ance their needs. W give them-- for pool supply
customers, sone of our processors -- our 7(a) plants. So
we supply their needs.

We try to put our handling cost in to cover
that, but if that handling cost gets to be too high and we
try to put it to a point where we can cover those costs,
we're unable to do that because they can go to sonebody
el se and get m |l k. They can go balance -- on the seasonal
basis, they could balance with producers if they want.
There are other cheaper alternatives out there if we try
to pass that cost al ong.

That -- that's our problem On a -- what
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you' re tal king about, Gno, is -- is on the margin, okay.
A load of mlk that cones in. Can we get it on the class
mar ket conditions are right. Sure. W're going to get it

under cl ass, okay. MIk supplies are tight. Sonmeone who

never uses us for balancing says, I'mreally tight and I
need a hundredwei ght of mlk. And we say, well, plant's
enpty. | want to -- we're going to charge an extra buck a

hundr edwei ght or sonmething. That happens. Absolutely,

okay.

We have nore costs when we try to do those
things and that -- maybe that smaller volunes will help
contribute to balancing. But for the -- when we | ook at

our total anount of dollars avail able and what we are --
our costs that we incur and our paynent back to our
farnmers to be conpetitive, we -- we don't have sufficient
nmoney -- in fact, we don't have sufficient noney even at
the end even if we apply nothing toward bal ancing. W end
up being a net |loss on that.

That's a problemfor us in our -- | don't want
to get into detailed proprietary stuff. But what happens
with us is that we have a very successful cheese business
with our Cabot cheese. And what happens is that the --

t he benefits of that go to end up covering these other

costs involved in the bal anci ng.
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Q So your butter powder operations |ose noney?
A Yes. Yes.

Q Ckay.

A | nmean, overall it does. W try to mnimze

the | osses,

you can business-wise to do it.

so we try to do other things and do what ever

i nvestnents, too. That's why, G no

| ook at Dr.

But those take other

we try to say, let's

Ling's study and try to isolate those costs.

If we could isolate what those costs are.

And if you're making --
deci sions you're making at the plant,

indifferent, okay, they're your decisions,

what ever

busi ness

good, bad,

okay. But if

you can show that you are doing the bal ancing, that --

that's the

cost and we can refl ect

Q Speaki ng of that,

i nportant -- bal ancing --

you're doing it as a

back on those costs.

that's the other thing that

kind of troubles ne. | really enjoyed your witten

testimony and you have very good nunbers.

boss. He wants nunbers.

And you're able to adjust

cal endar conposition and everything el se.

t al k about

i npossi bl e.

You're like ny

nunbers back to

Yet, when you

what it costs for you to balance, that's nearly

And -- but yet, at the sane tine, you

identify what all those other factors are that make it
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difficult. So I mean, did you really expect that -- that
the secretary would believe that the |ack of primry cost
information, the inpossibility of that can be sonehow
created using secondary data fromthe study that Charlie
Li ng has done?

The basis here is --

A | can --

Q -- plant capacity. And to the extent that you
have unused pl ant capacity, that's the basis for your
costs. And it seens to ne that you would be able to know
what your unused plant capacities are fromnonth to nonth
over a period of tinme and then attribute to that's
AgraMar k's cost of bal ancing ny operating -- your plant at
West Springfi el d.

A A problemw th that is having to then go over
and all ocate those costs when we do a | ot of other things
at our plant. |It's probably a little easier to do it at
Springfield than it would be at Oatka and sone of the
ot her locations. And that's the problem because there's
so many different activities.

If | stood here before you and said, here are
my costs at West Springfield, we would then spend a few
days goi ng over, well, how d you allocate this cost.

Don't you do this, and that's not balancing. Don't you do
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that, and that's not bal anci ng.

We've strived to do a variety of things because
we don't want to have these | osses from bal anci ng. But
we'd | ove to get themfromthe marketplace, we can't do
it. We'd love to find other ways to -- find ways to
m nimze the | osses available at it. You know, one of the
things we've done is if you |look at our plant -- butter
powder pl ants.

| mean, if you walk through our plant, you're
going to see two or three people. And it's -- you know,
it can handle, you know, 2.2 mllion pounds a day at its
peak. And you're going to see hardly anybody there
because we've tried to | ower those costs.

So we've tried to do that. But our problemis
that to try to get back and allocate it, we need to go
back and say, here's a uniformway to do that. Plus, |
bel i eve you asked sonebody, one of the other w tnesses,
about bad marketing. |If you nake a bad deci si on.

So we could sit there and say, if we make a bad

deci sion, should the order pay for the bad deci sion.

We're saying in Charlie Ling's study -- we're not --
trying not to say it focuses in on a bad decision. It
says, whatever your decisions are, we look at it -- we're

| ooking at a review. And Charlie used the tine as an
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efficient operation and here's the costs involved for that
efficient operation.

Beyond that, whatever decisions we make, good,

bad, or indifferent, we get to live with. But the -- we -
- we can show we do balancing. W -- we -- we show the
benefit involved. W use -- Dr. Ling's study to show

there's a cost on it.

That's really why -- that's one of the reasons
we cane back to this hearing, because we felt we had a way
to try to address sone of these issues that we've had in
t he past because we were | ooking at the -- sonme of the
reasons why the Departnent said we didn't get it |ast
tinme.

Why didn't we get it. Actually, some of the
wordi ng | thought the Department said was kind of
encouraging. | believe their final decision said you
shouldn't get themat this tinme, okay, which is |ike
hangi ng, you know, a little law in front of you. And --
and we tried to address those issues, and one of which was
the cost issue. What's the cost of bal anci ng when you
have so many other activities going on. That -- that's
our problem G no.

Q Thank you. One |ast question. On page four of

your testinony in the paragraph that begins with, "This
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happens in the dairy industry.” Your testinony indicates
that in the past several years, several Class 1 plants in
t he northeast have cl osed and further reduced the storage
capacity of Class 1 mlk in the market.

A Sur e.

Q Can -- any of the plants that survived, have
any them gotten | arger?

A To nmy know edge, yes, one of them has gotten
| arger. But not to the extent that he's making up the
difference for all the other plants that went out. M
understanding is that the Dean's Food plant in Franklin,
who used to be Garelic Farns, has gotten larger. | don't
know to the degree it's gotten larger. But | also know
that there were eight or 10 plants that shut down.

Q Your response to this is that -- is that your
intention to increase your storage capacity at your
bal anci ng pl ants?

A Qur -- our -- our concern is that, particularly
the daily bal ancing, that because we don't have that
avai l abl e place to put the mlk that it becomes a problem
And so do we have plans on doing that? No. | nean, we
actually have done some work on our silos but we have not
expanded.

| m not sure. I think Land O Lakes has done
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sone changes and sone ot her things but we have not in our
mar ket, no.

Q Ckay. | do have anot her question. Wen a
Class 1 handler is buying mlk froma non-nenber,
negotiates a price with that non-nmenber for whole mlk,
and to the extent that the Class 1 handler cannot receive
a class price for what he diverts, nevertheless that Class
1 handler is accounting to the pool at class. Wuld it --
do you think it would be fair or that it would be
reasonable to conclude that in that price that the Class 1
handl er comes up with takes into account the costs it
can't recover because it's selling mlk for |less than what
it has to account to the pool for?

A Are you saying it should pay |less than the
Class 1 price?

Q What |'msaying is, is that the Class 1 handler
is going to pay Class 1 for what it uses at Class 1. And
on those days that it diverts mlk, okay, and it cannot
gain a -- they cannot sell that mlk to a butter powder
pl ant at the Class 4 price, they have to sell it for
sonet hing | ess, --

A | can just --

Q -- don't you think that -- that in the price

then that the Class 1 handler is negotiating to pay his
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i ndependent supplier, it kind of factors in that you know
there are tinmes when | can't recover all of nmy costs
ei t her because, you know, gee, three days a week |'ve got
to divert ny mlk and I'"m getting a buck bel ow class. But
" m having to account to everybody at a buck higher.

A | don't --

Q | mean, in that regard -- | nmean, | -- could --
could that argunment be made that in effect the independent
shi ppers are -- are incurring some of the costs of the
bal anci ng functi on because the Class 1 handler is
accounting for a price different than what it -- what it
can receive?

A The cl ass handl er pays the price and use to
procure a supply of mlk, okay. | don't think -- I've
never known of a Class 1 handler to go back to a producer
and say, gee, |'ve got to balance your mlk, |I'mnot going
to pay you the premiumand you're going to allow ne to pay

you under the cooperative but isn't that okay, buddy,

because | incur this cost. No. He pays what he -- what
he pays.

Ckay. | -- so | don't think the -- | don't
think the proprietary producer -- | nean, to -- to the

extent that you' re saying how nuch noney does that handl er

have avail able, okay. | mean, like there's a pool of
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noney that he's willing to give producers. He's going to

gi ve producers only what he needs to do to procure a

supply of mlk. | guess that's -- that's really where our
issue is, that I don't -- | don't believe it goes back and
i npacts it.

Plus, there's -- our operations and what we
pay. | can't tal k about the other organizations.

But it's a very small relative quantity of mlKk
t hat we woul d pay under the class price, okay. It m ght
happen at certain tinmes of the year when the plant is
full. But particularly, |ooking at some of the nunbers,
we -- you know, we don't -- it's not a regular basis that
any mlk that a Class 1 processor wants to give us we pay
under class. No. No, we pay the class, okay, when it's -

- when it's invol ved.

There are tinmes when that happens. | won't
deny that. But it's a relatively small percentage at our
operation, okay. | -- you' d have to ask the other

Wi tnesses at theirs.

MR. TGOSI: Okay. Thanks for your patience,
Robert. Appreciate it.

JUDGE BAKER: Thank you, M. Tosi. M.
Rosenbaum did you have sone questions?

MR. ROSENBAUM | do not, Your Honor.
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JUDGE BAKER: Very well. Are there other
questions for M. Wellington? Yes? Yes, sir.

MR. ARMS: David Arnms, econom c consultant.
One thing -- just sitting back, Your Honor, a little bit
further is that I find that when G no Tosi was asking
guestions the -- the discussion going back and forth was
such that it was very difficult to hear in the back of the
room

JUDGE BAKER: Oh, I'msorry. | --

MR. ARMS: At least it was for ne. And so |

woul d ask that the witness speak into the m crophone if

possi bl e.

JUDGE BAKER: Actually, that isn't a
m crophone. | don't believe it is.

SPEAKER: It is.

JUDGE BAKER: Is it a mcrophone? Oh, al
right.

MR. ARMS: It was an interaction between G no
and -- (inaudible).

MR. TGOSI: What couldn't you hear? WAs it --
was it -- was it nmy questions or was it Bob's --

MR. ARMS: No, Bob's responses.
THE WTNESS: Oh, I'msorry. Want to do it

agai n, G no?
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(Laughter)
THE W TNESS: "1l -- 1"1l -- is this better?
Can you hear nme now?
MR. ARMS: Yes.
THE W TNESS: Okay.
(Pause)
CROSS EXAM NATI ON
BY MR. ARMs:
Q |"m | ooking for the table -- here it is. Table
1 of your exhibit, Exhibit 14.
A | have it.
Q Specifically and for clarification of the
record, Bob, it's ny understanding that you used a factor
of 85 percent as a general application of all mlk

recei ved at pool distributing plants?

A Yes, as an estimate. Yes.

Q Ckay. In your own operation, one of the
handl ers that you -- your organization supplies is |ocated
in New York, mainly the -- plant in Vernon, New York?

A Yes.

Q And serving that handl er you are aware of what

is produced at that plant?
A For the nobst part, yes.

Q And could you tell -- put on the record what --
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what you think that is?

A Vernon, | believe, is a soft product
manuf acturer, basically a Class 2 plant.

Q Basically a Class 2 plant.

A That's what | understand.

Q So, would you agree with ne then that nost of
the mlk received at the Hood Vernon plant then is
classified in a class sonething other than Class 1?
Mainly Class 27

A |"mreally unconfortable testifying about what
happens at one of ny custoners' plants.

Q OCkay. |1'mjust saying --

A -- representative. If you want themto cone up

Q Okay. Well, again, for clarification of the
record, are you aware that the plant is in fact classified

as a pool distributing plant?

A | understand that it has -- does have sone
Class 1 sales. | know Ni der was, but | wasn't sure on
Vernon. | would have to | ook it up on Vernon.

Q So -- but would you agree with me that perhaps

to the extent there are sone plants that are classified as
pool distributing plants that their receipts could be nuch

| ess than the 85 percent assignment to Class 1?
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A Oh, yes. Absolutely.

Q And to the extent that happens, it tends to

af fect your -- your calcul ati ons here?
A Absol utely. | was going -- this is sort of
| ooking at the market -- the entire market, not an
individual. | imagine there are sone handlers --
di stributing plants who are 90 percent or nore. | was --

| believe that M. Fredericks answered 85 or 90 percent to
t hat question, and so | was trying to use that response.

Q | believe you testified or responded on cross
that in the calculations you made in the table show ng
capacities, your relative capacities --

A You're referring to Table 2 of ny exhibit?

Q Table 2, yes. Am1 correct in assum ng here

t hat your capacity then has to be pretty close to the 65

mllion that is shown that and -- and was discussed for
April 20007?

A In April of 2000 -- what are you -- what are
you -- our capacity in April would be 66 nillion based
upon our --

Q 66 mllion. So that was pretty close?

A Yes, absol utely.

Q Now, in determ ning the capacity level, is that

based on your production capacity of making butter out --
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where's the bottleneck forming. On this -- on this
bottleneck it's the dryer. And it's -- you do 130 pounds

of mlk an hour.

A | -- | talked to our -- rem nded nyself --
about this last week. But it's -- it's -- the capacity is
ri ght there, Dave, on -- on it.

Q Okay. So are you saying that your evaporator

runs at a faster rate of capacity than the dryer?

A Yes.

Q Ckay. That being the case, that enabl es you,
AgraMark -- AgraMark's West Springfield plant to nove
extra anmounts of condensed m |k that you m ght make on
t hat evaporator?

A It does, but condensed is a two-edged sword.

If you' ve got a custoner for condensed, it could be a good
sale. If you have to nove condensed for other reasons,
t hey' ve got you.

Q OCkay. But is it true that where you are com ng
up close to your capacity butter powder operations that at
times when there is a very large flush that you may have
to run your condenser extra --

A Absol utely.

Q -- and nove the mlk on sonetines at a | 0ss?

A Ch -- oh, absolutely. Probably -- | don't have
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-- good nonthly figures here for that -- for that nonth.
But if we were at 99 percent capacity, keep sonmething in
mnd. That's like running full out, alnost no break
during the nonth other than for cleaning and ot her things.

So if that's the case, we had daily
fluctuations of other stuff com ng into that plant, we had
to find -- we had to -- and that was not just the total
amount of mlk comng into that plant. There was
additional mlk -- so, absolutely, we did condense. In
that kind of market environment, usually condensed goes at
a | oss.

Q So to the extent you have or are forced by
surplus conditions to nove a | ot of condensed, then you in
effect are increasing your capacity -- nunber one,

i ncreasi ng your capacity limts, and nunber two,
exacerbating your |osses, is that correct, on -- on the
handl e, the surplus?

A In this table | tried to focus in just on
butter powder because that relates to the bal ancing that
we did. That's what | -- that's what ny focus was. |
don't disagree with your statenent, okay.

Q From your experience in the marketing situation
in New Engl and, did you find that when the regional

conpact was in effect that the paynents under that conpact
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provi si on enabl ed AgraMark to have a prem um charge to
their handlers at a sonewhat |ower rate than prevailed in
New Yor k- New Jer sey area?

A | know that there were higher prem uns to keep
mlk fromentering into the conpact in New York. | don't

know about Pennsyl vani a.

Q So, no.
A And | don't know what our -- | don't know what
our custoners paid relative to other people. | know there

was di scussi on on higher premumlevels to do that.

Q | guess my question is, was it your experience
that the | evel of premunms charged to handlers in New
Engl and was consi derably | ower than that charged by -- in
New Yor k- New Jersey by other cooperatives?

A | don't believe we charged their custoners any
different. O hers may have.

Q Ot hers may have? Probably to neet the

conpetition --

A | would -- | don't -- | would say that probably
occurred. |If you ask me who did it and how rnuch,
couldn't --

Q OCkay. | understand. Also from your experience

at AgraMark operations, is it fair to say that the great

maj ority of your mlk that your menbers produce is in fact
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utilized at your own plants?

A It is not the majority of -- of our mlk. It
is a very high proportion of our mlk but it is not the
majority.

Q Can you -- would you care to tell us, you know,

what percentage that m ght be?

A It probably -- it's over 40 percent. Keep in
m nd that we have 40 percent Class 1 utilization, 35, 40
percent depending on the nmonth. So we -- we're a |arge

supplier to Class 1 bottling plants. And then we have --
it was nentioned that there was a cheese plant that we --

we work with. We work with other Class 2 plants and

ot hers.
So, probably, | would say it isn't -- it isn't

the majority. It's over a third -- clearly over a third.

Q The fact then that you are an operating
cooperative with a large -- a very large quantity of mlk
that you're utilizing yourself, do you find at tinmes then
that if there's a race on premum-- that you wi nd up
paying -- having to pay it for your own m |l Kk?

A We pay our -- we have to beat the conpetitive

prem uns across all our membership.
Q MM hmm

A So, yes, it ends up being charged back to our
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operations. It's another thing if we' re nmaking butter and
powder. Qur -- skimm |k maki ng powder -- selling to the
government and those prem unms out there. W could -- we

have to pay that cost even though we're bal anci ng.

Q It is a factor in your determ nation on
prem uns that you do have to pay them yourself on mlk you
utilize in your own operation?

A Right. Like | said, we -- we pay it across for
all our nenbers equally. W don't say, your mlk goes to
our plant so you don't get the same -- we don't -- we do
not say that.

MR. ARMS: Okay. Thank you very nuch.

JUDGE BAKER: Thank you, M. Arns. Are there
ot her questions for M. Wellington? There appear to --
oh, M. Buel ow?

MR. BUELOW Yes, Your Honor. Jim Buelow with
El mhurst Dairy.

CROSS EXAM NATI ON

BY MR. BUELOW

Q Turning to Table 2 of your exhibit, am!|l

interpreting this right in |ooking at the percentages of

utilization of your plant that in the last two and a half
years there has been four tinmes to -- there has been only
two times where the plant has been utilized nmore than 90
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percent ?

A On a nonthly basis. Keep that in mnd. If |
were to look at it over shorter periods of time. W just
happen to be | ooking at a nonth where it could be very
cool for a week or two or three weeks, okay. And there
m ght be sonme holiday or other things involved. But on a
nmont hly basis that is correct.

Q OCkay. Over the sanme period of tinme, is it
correct that the plant nmonthly utilization only four tinmes

has been 85 percent or higher?

A |'"d have to count the numbers. | would say if
you've counted themalready, I'Il -- whatever the nunbers
show -- | -- | would say -- if this mght help, Jim
whenever -- whenever we're above 80 percent capacity, it

means we are running at full capacity for a good part of
t he nonth, okay. And then what we -- then what -- what
happens is the main days for Class 1 sales are usually
Thur sdays and Fridays. W m ght be running at 80 percent
of capacity, neaning full capacity for five days and then
we're running at just partial capacity for those two days.
Q There seens to be a |ot of attention paid in
your testinony to costs associated with not running at
full capacity. Could you share with us -- you run two

ot her plants. Could you share with us maybe not as
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preci sely as these nunbers but what capacity does
M ddl ebury Center run nonth-in and nont h-out and does it
vary throughout the year?

A It does vary throughout the year. | would say
generally we try to run M ddl ebury on the demand, al nost
|i ke those cheese plants. Usually we try to do -- in our
mar ket. Not all do but nobst do.

M ddl ebury usually runs about six days a week.
If we -- if have additional supplies of ml|k such as we
menti oned have to be condensed at distressed prices,
M ddl ebury will pick up and run seven days a week, okay.
If there's a short, we mght run five days a week. But we
don't -- we don't consider M ddlebury a bal anci ng.

Cabot is not a bal ance-share at all. Cabot
does soft products, small amounts of specialty cheese.
Cabot does not bal ance the market at all. Cabot gets the
mlk it needs.

Q | understand that, but that's not really the
poi nt of my questi on.

A Ckay.

Q "Il try asking it another way. Every plant
that you run I'msure you try to assess the cost of
runni ng that plant --

A Yes.
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Q -- correct? And | don't believe that there's
many plants or there are no plants or -- or anywhere in

the country that truly run at 100 percent of capacity all

the tinme. |Is that correct?
A That's correct.
Q OCkay. In looking at your cost of operations

for instance of the Mddl ebury plant, if it should run at
85 percent of capacity, wouldn't you take your tota
operating costs and spread that over those -- those type
of pounds that would be npst associated with what woul d go
t hrough that plant?

A Yes, that's what we would do. | guess it
depends on your definition of capacity. Wen | say, for
exanpl e, that we work -- we use M ddl ebury six days a
week, in many ways we woul d consider that to be capacity
for | abor reasons and other reasons. And then suddenly we
run over capacity when we run seven. So a lot of it
depends on your definition of what that capacity is.

| -- at West Springfield, we handle that a

little bit -- it -- it's handled differently in terns of
we're not a determnant -- | want to say this right.
We're not a determ nant of capacity so nmuch at West
Springfield as we are at the other plants. W make

consci ous decisions at the other plants.
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West Springfield, you know, | was -- | was
tal king to our plant manager a couple days ago and they
had a week when they thought they would be getting -- a
few weeks ago they were getting about 15 million pounds of

mlk. And they got a call and they had 11 mIlion pounds

of mlk after they had schedul ed everything and -- and we
had to -- so capacity is sort of a -- a rough target to
shoot at. | had to shoot at it. | had to come up with a
number .

Q OCkay. The point of ny question, the -- this
type of question, wouldn't it be nore realistic in
accounting for your costs at -- at the butter powder plant
in West Springfield to use a nunmber that -- that is nore
consistent with the pounds of mlk that would normally go
t hrough that plant, not the maxi num capacity?

A Well, we do. Normally we get 60 or 65 percent

and we have a | oss. So, yeah, we -- we -- we do | ook at
that. How -- how do you attribute that |Ioss? | nmean,
that really becomes the issue. |It's another reason why we

went back to the Ling study, so we could really just focus
in on what the bal anci ng needs were.

Yeah, -- can account for costs ultinmately.
That's --

MR. BUELOW Thank you.
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JUDGE BAKER: Thank you, M. Buelow. Are there
ot her questions for M. Wellington? Yes, M. Beshore?
REDI RECT EXAM NATI ON
BY MR. BESHORE:

Q Bob, you were asked a question by M. English
with respect to whether you were aware a producer could be
pool ed on nore than one order at the sane tine.

A Ckay.

Q Now, with respect to the modification in -- in
| anguage that you have advanced on behalf of ADCNE to
excl ude the paynment of marketw de -- marketw de -- the
eligibility for marketw de service paynents --

A Ri ght .

Q -- of a producer who is just comng on to the
order for a three-nonth period of tinme, was it your intent
to exclude and are you willing to adapt the |anguage in
what ever way i s necessary to exclude all of the producer's
m |k during that three-nonth period of time?

A If he's not fully on the order and -- and if
he's on another order, | don't think he should be on.
said | didn't have an issue with that. W had to go back
to the -- | went back to the group and di scussed that and,
yes, | think we would -- we clearly agree the Departnent

should do that. They have to be -- they -- they have to
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be fully and exclusively on the order for that three-nonth
peri od.

Q Okay. So just as we're proposing to elimnate
the split-plant provision and other --

A Ri ght .

Q -- provisions here, you'd -- you're not
advocating a split producer pool of mlk?

A | don't -- no. | don't have split producers in
my organi zation, but the nmore | hear about it, the nore
|"mgoing to ook at it.

(Laught er)
BY MR. BESHORE:

A But | don't -- we don't have -- that's one of
my issues, was | -- | don't deal with them so.

Q Along -- along that same line, is it -- you
were -- the pool of mlk fromoutside the defined
geographi c marketing area was -- was called to your
attention by M. Rosenbaum and perhaps M. English al so.
Wuld it be your view -- well, are there other proposals
advanced by ADCNE in this hearing which would have sonme --
whi ch, if adopted, would have sone inpact on the ability
of -- of any handlers to pool mlk fromany area that is
not perform ng year-round on the narket?

A Yes. There are proposals. And in fact,
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basically, that's one of the reasons our proposal was

witten the way it was. You have -- M. Gallagher will be
testifying in -- in support of those proposals.
Basically, our -- our hope is that they will limt sonme of

t hose pounds that are com ng onto the pool.

Q At least if the pounds are not perform ng --

A The pounds are not perform ng and serving the
mar ket , yes.

Q Okay. Presently, for instance, there is the
| anguage in the order at least that allows m |k associ ated
with supply plants to be pooled from January through July
wi t hout any performance requirenents whatsoever if the
pl ant has been pool ed the previous August through
Decenber ?

A At 20 percent, correct.

Q Correct. And -- and those provisions would be
-- if -- if in fact they accommodated any of the |arge
volunes of mlk in prior flushes, that would be subject to

different rules going forward if those proposals are

adopt ed?

A Qur -- our -- our intent is not to exclude that
mlk. It's to make sure that mlk is actually serving the
mar ket .

Q Now, the -- you were asked a question or two by
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M. Vetne, | think, with respect to the |anguage in the
mar ket wi de service paynent -- Proposal 7 which
di squalifies or excludes from paynment non-nmenber m |k

that's pooled by a co-op or cooperative nmenber mlk that's

pooled by a proprietary handler. You're -- you' re aware
of that?

A Yes.

Q And the -- the prohibition in -- in Proposal 7
as it's witten applies to -- applies both ways? That is,

a cooperative handl er cannot collect on non-nmenber mlk
and a proprietary handl er cannot coll ect on cooperative
menmber mlk, correct? It was one of the intents of that
| anguage to prohibit in essence the arrangenent that could
be entered into solely for the purpose of collecting noney
and not for the purpose of bal ancing?

A Yes.

Q You were asked a few questions with respect to
t he seasonal indices which Dr. Ling cal cul ated and which -
- which you calculated also with respect to either
producer receipts or Class 1 demand. And you noted, |
t hi nk, that those indices could be -- could be
recal cul ated with any adjustnents that nay be deened
appropriate by the recal culator, whether it be an

interested party on a brief or -- or the Departnent.
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A There's a trenmendous anount of data in the
record that we could -- you certainly could do that.

Q And -- and those -- any such recal cul ati ons
could also then be input into -- into Dr. Ling's tables if

one chose to to determ ne what inpact, if any, that m ght
have upon the isolated cost of balancing the Class 1 m|k?

A Sonething like the indices, yes. O her nenbers
" mnot sure. But the indices certainly --

Q Woul d you turn to page 85 of Exhibit 5 briefly?
You were asked a coupl e questions about it. And that's
the 7(a) plant aggregate receipts and utilization
information that's -- was prepared by the market

adm ni strator --

A Yes.

Q -- on the basis of the handler reports of the
pl ants indicated in the -- in the footnotes on the
exhi bit.

A (I naudi bl e) .

Q Okay. Now, West Springfield is one of the
pl ants that's involved, correct?

A Yes.

Q So that, as you've testified, your total
receipts at West Springfield of mlk and cream do not go -

- do not all go into skimm |k powder or butter, correct?
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A Correct.

Q Okay. The -- the shaded colum to the right on
this exhibit is essentially just the pounds used to
produce Class 4 products at those facilities?

A Yes.

Q And to the extent that West Springfield, for
i nstance, and any of these other plants have production of
condensed that's marketed el sewhere, the volunes that went
into that are on the receipt side but they're not show ng
as skimmlk or -- or other powder or butter manufacturer
because they didn't go to that end use, correct?

A Unl ess they ended up in that end use. If we

nmoved skimto another powder plant. That's the only thing

| can say in that -- that that happens.
Q Well, if you noved -- if you noved condensed to
anot her powder plant, it wouldn't -- those vol unes

woul dn't show up in the used to produce --

A Yes, that's true. That is true.

Q -- information which is what M. Fredericks
testified is the gray col unms?

A That's true. This isn't total anount of
product this is used to produce, yes.

Q Okay. And so in effect, it's just the -- it's

the residual volunmes that get -- at these plants that go
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to the least -- essentially the balancing and true
bal anci ng uses. The last -- as you testified, the | ast
uses you make of it or the first uses that m |k gets taken
out of it when it's demanded fromthe commercial market?

A That's true.

Q Woul d you turn to page three of your testinony,
pl ease? Exhibit 13.

(Pause)
BY MR. BESHORE:

Q Page t hree?

A Yep.

Q Exhi bit 13. OCkay. Now, | want to draw your
attention to the first full paragraph on page three of
your testinony. And going back to page -- the bottom of
page two for a nonent, is it not correct that you are in
your testinony there quoting the decision of the secretary
fromthe 1986 deci sion?

A Yes, | am quoti ng.

Q Ckay. So that in the first full paragraph on
page three, which begins, "Market bal ancing activities,"

t hose are not your words, those are words of the secretary
in explaining what the statute provides for?

A The secretary's finding and concl usi ons, yes.

Q And the secretary found that market bal ancing
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in the new provisions as services of marketw de benefit,
correct?

A Yes.

Q And the secretary also found that the | aw,
which is the |law we're proceedi ng under here with respect
to Proposal 7, also provides that paynents made under the
order program for the purpose of reinmbursing the handlers
who provide those services are to be nade fromthe total
suns payable by all handlers for mlk, correct?

A Correct.

Q And that's pool ed, correct?
A Yes.
Q And the secretary went on to find thus the

obj ective under marketw de service payment provisions is
that the minimumuniformprice to all producers would be
evenly affected, reduced, and all would share the cost of
provi di ng those services. That wasn't your interpretation
of what woul d happen; it was the secretary's finding with
respect to how these types of provisions would work?

A Yes, that's true.

Q And the secretary also found that in this way

sone mar ket participants would not be able to nmaintain an
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advant age gai ned by receiving benefits but not having to
pay the costs therefore, correct?

A Correct.
And that's the objective of Proposal 7 --

Q
A Exactly.
Q

-- is it not?

MR. BESHORE: Thank you. That's all | have.

JUDGE BAKER: Very well. Are there any other
gquestions? If -- determ ne how long they' re going to be.

Yes, M. Rosenbaunf

MR. ROSENBAUM Less than two m nutes.

JUDGE BAKER: All right. Go ahead.

MR. BESHORE: He's on the clock

RECROSS EXAM NATI ON
BY MR. ROSENBAUM
Q Just to follow up on the last question from M.

Beshore, you agree that the | anguage in the statute
provi des that the order shall contain one or nore of the
foll owi ng provisions, one of which is marketw de service

payments? That's the way the structure is set up,

correct?
A | don't know.
Q You -- okay. You're not -- you' re not

suggesting that it's required that there be marketw de
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service paynents, only that the secretary has the
di scretion if he deens them appropriate to put in place,
is that right?
A -- say they're required by ny interpretation --
required. Certainly, the secretary has the option.

MR. ROSENBAUM That's all | have.

JUDGE BAKER: Thank you. Are there any other
gquestions for M. Wellington?

(No response)

JUDGE BAKER: Let the record reflect that there
are none. Thank you very much, sir.

(Wher eupon, the witness was excused.)

JUDGE BAKER: That does bring us to the tine
for our afternoon recess, after which we will hear from
t hose two individuals who have to be heard today.

MR. BESHORE: May | nove the adm ssion of
Exhibits 13 and 14 before we break?

JUDGE BAKER: Are there any questions or
ot herwi se or objections with respect to 13 and 147?

(No response)

JUDGE BAKER: Let the record reflect there's no
response. Exhibits 13 and 14 are admtted and received

into evi dence.
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(The docunents previously
mar ked for identification as
Exhibits 13 and 14 were
recei ved in evidence.)

JUDGE BAKER: Yes, M. --

MR. ENGLISH: | just wanted -- you said there
were two people that need to be heard today. There's
really three. There are two dairy farnmers who I'd like to
take up after the afternoon recess and there's one other

person, M. Ml ler of Queensboro Farms, who's been here

both days. And if | could accommodate him he can be at
the end of the day today. | -- it's a fairly short
statement. | don't think it's overly conplicated. WMaybe

-- | don't think so. And hopefully we can accommodat e hi m
as well.

But at least the two dairy farmers now, and if
you want to take M. MIller right afterward, that's fine.
But | don't want to continue interrupting the flow of M.
Beshore's --

MR. BESHORE: Well, we're certainly prepared to
yield to the dairy farmers and accommpdate M. Ml er as
wel | .

JUDGE BAKER: Thank you -- we'll take a 15-
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m nute recess at this tinme and conme back to proceed.
(Brief recess)
(The docunment referred to was
mar ked for identification as
Exhi bit 15.)
JUDGE BAKER: Are there any questions or
obj ections -- yes, M. English?
MR. ENGLI SH: | understand there are none, so |
was going to nove the its subm ssion.
JUDGE BAKER: All right. well, I -- 1 --
MR. ENGLI SH: (1 naudi bl e).
JUDGE BAKER: -- consideration now -- not going
to object.
SPEAKER: We did have the opportunity to review
it and to not have any objection to its adm ssion.
JUDGE BAKER: Very well. Thank you. | -- take
M. English's word. | just wanted to be -- (inaudible).
MR. BESHORE: Thank you, Your Honor.
(The docunent previously
mar ked for identification as
Exhi bit 15 was received in
evi dence.)
MR. ENGLI SH: Your Honor, | would call M.

Travis Finn --
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JUDGE BAKER: Very well.
MR. ENGLISH: -- to the stand.
Wher eupon,
TRAVI'S J. FI NN
havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as follows:
DI RECT EXAM NATI ON
BY MR. BESHORE:

Q M. Finn, could you state your full nane and
spell it for the record, please?

A Travis J. Finn. T-R-A-V-1-S, "J" as in Janes,
Finn, "F" as in Frank-1-N-N.

Q And what is your address? Wuld you speak in
t he m crophone?

A Sure. | can do that.

Q Pull it to you.

A | live at 9195 Jones Road, Holland Patent, New
York. Holland Patent is a little town northeast of
Syracuse, hone of the Syracuse Orangenen. And --

Q You're here today -- are you here on your own

behal f as well as on behalf of an entity?

A On behal f of several organizations | would
i ncl ude.
Q The - -
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A The first thing, my owmn farm -- Farnms. The
second being Hol |l and Patent Farners Co-Op, of which I'm
vice president. And that is the cooperative that we
mar ket our farms mlk through. Also, on behal f of
El mhurst Dairy, who has purchased our co-op's mlk for the
| ast few years.

Q And for the record, Elmhurst Dairy will also
have a -- a witness for thenselves, correct?

A Correct.

Q Before you give your -- your statenent that
you'd like to give, there was a witness yesterday fromthe
New York Farm Bureau who testified. Are -- are you or is
your farm a menber of New York Farm Bureau?

A Yes, we are.

Q And were you, to your know edge, consulted
about the proposals at issue here today by the New York
Farm Bureau as to taking a position?

A To ny know edge, | wasn't aware of any trying
on their part to get our opinion.

Q And do you have sonme things you'd |like to say
t oday about marketw de service paynents?

A Yes, | do -- | do.

Q VWhy don't you go ahead and have your say?

A First of all, Your Honor, 1'd like to thank you
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for -- and the -- the people fromthe Departnent of
Agriculture for holding this hearing and -- and giving ne
a chance to -- to conme and give ny -- ny feelings on it --
(i naudi bl e) -- the order.

| won't take much of your tinme. | realize

everybody's tine is valuable, but | just thought it nay be
of some benefit to hear what some of the producers that
are actually out there in the farnms mlking the cows feel
about this proposal.

| stated where | was from | -- | farmthere
with ny brother and father. W mlk 420 cows. It's still
very nmuch a fam |y operation.

And | guess -- this wouldn't be ny first choice
of places to be today. But | expect to be farnm ng for the
next 30 years and | realize that this is probably the nost
i nportant place for me to be today.

| have two small children, six and four, that |
t hi nk maybe sone day will take the farmover. |If they do,
| woul d be happy to feel that | nmaybe encouraged a better
environment for themto farmin.

At any rate, that's how | got here and why |I'm
here. And |I'mjust going to give you nmy quick take on it.

Kind of -- to put it bluntly, I -- 1 just don't

think it's a very realistic amendment to the Northeast
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Mar keti ng Order because | see it as being discrimnatory
in a couple of different senses. The first being that
we're taking noney fromfarnmers here in the northeast and
putting it in the hands of |arger cooperatives whose scope
of operation extends from coast to coast.

Now, were the tables turned and we were going
to skimnoney off of all the other federal order pools and
return that to an organi zation that I was part of, | would
be very much in favor of that. But one -- wondering why
t hey di pped into ny pool to support organizations that go
wel | beyond the Northeast Marketing Order. Doesn't | ook
li ke such a great deal to ne.

Feeling why these -- these co-ops are
supposedly providing a marketing service, it's kind of a
vague termand -- and not a real |ot of hard evidence that
-- that | have seen as to exactly what they' re doing for
this service. Then, to nmake it even harder is to put the
nunbers on -- of the services they are supposedly
supplying to us.

Granted, they handle a | arge volume of the mlk

but | feel the small cooperatives and proprietary

organi zations are -- are also contributing to bal anci ng
the -- the fluid one pool. One sure exanple, we signed a
contract with Elmhurst Dairy last -- last fall and agreed
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to send our mlk to three different |ocations. The
mar ket s change substantially during the year and we were
contacted and they asked if it would be okay to send it to
sone other locations. The reason they contacted us was
because we al ways agreed to take care of our own hauling.
So that had an inmpact on us once it starts noving
| ocati on.

But in the end we agreed to do that. And by
the time the end of the year had rolled around, we had
shi pped our mlk to eight different |ocations. But we got
what we had wanted. The contract was -- the way we
intended it to, and | feel that the conbination of our own
co-op and El mhurst Dairy both contributed in trying to
bal ance the nmarket.

We didn't necessarily nmake dry powder and
butter out of it per se, but we had to alter the |ocations
to soft product manufacturing plants. Who's to say that's
not a service provided within the order to bal ance the

mar ket i ng?

Then -- a little nmore on the -- the dollars and
cents issue. It's -- it's a huge anount of npney that's
taken out of the pool. We're just a small producer in a
very large pool. But that still means $3500 a year to me

on ny farm Thirty-five hundred to nme is the difference
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bet ween funding my retirement and not. Being able to
afford health insurance so that ny wife can stay honme and
raise our kids. | just need -- | need sone very good
evi dence and support that this is a necessary thing before
" mgoing to stand up and say, yeah, you can have ny four
cents or six cents or whatever it boils down -- com ng to.

One of ny final points will be that | kind of
feel that this -- these m |k handlers are running the
busi ness, much as | run ny business. And they should know
going into this how they're going to cover their expenses.

Kind of an analogy, if |I don't think I'm
capabl e of running a cropping operation, |'d better not
buy a full line of equipnment to put behind my dairy to
feed my cows if | don't think |I can nmanage that aspect of
it. 1'd better buy feed or custom hire sonebody else to
cone manage it.

And | kind of feel the same way about this.
These handl ers know when they sit down and talk to ne and
want to buy my mlk what the deal is. And it's their
problemthere on out. And to this point, | feel |ike
they've net it. |'ve never had anybody |l eave ne with a
tank full of mlk yet.

In conclusion, I'd just like to say that |

al nost feel like this proposal -- it's kind of an

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



© 00 N oo o b~ w N P

N NN NN R R R R R R R R R R
A W N P O © 0O N O 00 N~ W N P O

558

enticenment to encourage people to participate in bal ancing

the fluid market. \Wen | | ook back at history, |I'm not
sure we need that. As far as | can see, the -- the market
is being balanced. | don't -- I've never had trouble
getting a gallon of mlk out a grocery store. |'ve never

had a problemwth mlk being left in nmy bulb tank.

So | have to ask myself, why are we doing the -
- skimm ng noney off the top of the market pool to perform
sone service that has, to nme, obviously been happening
along the way. And |I'msure it's nmuch nore conplicated
than | just reiterated it, but |I'mjust giving you ny
layman's view of what's happening fromthe farm

Wth that, I'd just like to say thank you for
your tinme.

JUDGE BAKER: Thank you for appearing and
participating in the hearing. | shall now ask for
guestions. Are there any questions for M. Finn?

BY MR. BESHORE:

Q Thank you for -- for your testinony, M. Finn.
How you al luded to, | guess, hearing sone of the testinony
or -- have you been -- have you been here -- how -- how

much testinony have you heard?
A Just today. | got on a flight at 6:00 this

norni ng and what |'ve got so far is what |'ve got. |
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tried to educate nyself as best | could before I got here,
but I -- (inaudible) -- to do.

Q How many nmenbers does Hol |l and Patent have in --
cooperative have?

A We currently have 47 menbers shipping mlk. It
was established back in the early 1930s and did have a

bottling plant of its own. The bottling plant closed up.

| don't know the exact date. I1'mgoing to say in the md
'60s, so we've basically been -- well, not totally a paper
co-op. We still own the land, the buildings, and run a

farm store out of the old bottling plant. But we don't --

we don't actually bottle any m |k or manufacture any m Kk
of our own. It's strictly set up to gain market clout and
try to negotiate mlk prices.

Q What nonthly volume do the 47 farns produce?

A We do about 40 million pounds a year. So break

that down. Three and a half mllion pounds a nonth.
Q Is -- is all of your production contracted to
El mhur st ?

A Yes, it is right now.

Q Your -- your farmw th 420 cows, how much m |k
do you produce a year? Around 20,000 per cow?

A Seven and a half mllion pounds. Probably

closer to 8 mllion pounds this year.
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Q So your -- your 8 mllion is about 20 percent
of the co-op?

A We figure around siX.

Q Are you -- you're the vice president | think
you sai d?

A Yes.

Q And you bargain in selling the 40 mIlion
pounds a year to El mhurst. Do you receive an over-order
premumfor the -- the -- your m|Kk?

A Yes.

Q And does that prem umvary with respect to
where it's sold -- where it's delivered?

A Somewhat .

Q Does it vary by the class of utilization?

A | guess that's a question that's beyond ny

scope of know edge.

Q
A

560

Ckay. How many plants does El mhurst have?

That | don't know either.

But |'m sure there's

sonebody here that could help you with that one.

Q

The El mhurst witness, | assune.

| would think so.
Ckay.

| woul d hope so.

Now, you don't supply El mhurst al
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A Not even cl ose.

Q But El mhurst -- your mlk is all -- your

cooperative's mlk is all under contract to El mhurst and

they direct you where to deliver the mlk?

A Yeabh.

Q You have -- do you contract on a yearly basis -
- the cooperative, that is -- for your m|Kk?

A Yeah.

Q Previously you've contracted with some to --
sone of the cooperatives in the market -- one other
guestion. Are you -- do you hold any el ected position in

t he New Yor k Farm Bureau?

A No.
Q But it does have a structure of board nenbers -
A Ch, a very sound structure. It's nmy brother's

depart nment.
what | was

-- So0. He

He is an elected official. | proposed to him
going to do and he said, sound all right to ne

stayed hone. | guess maybe he didn't know a

Farm Bureau stake was -- (i naudible).

MR. BESHORE: Thank you very nuch

JUDGE BAKER: Thank you. Are there any other

gquestions for M. Finn? M. Vetne?

CROSS EXAM NATI ON
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BY MR. VETNE:

Q " m John Vetne. | represent Friendship. The
mar ket adm ni strator gave us sone information at the
begi nni ng of the hearing showing all the co-ops for the
producers pooled in the order. Holland Patent doesn't
appear in that list of sonme 40 or 50 or 90 co-ops. Do you
have any idea why? HP Farnmers Cooperative, is that it?
Never m nd.

A That's good because | didn't have any idea why.

(Laught er)

MR. VETNE: Ckay.

JUDGE BAKER: | don't think the -- (inaudible).

MR. BESHORE: For the record, there's a "H
period P period Farmers Cooperative." And is that the
same as Hol | and Patent?

THE W TNESS: Yeah, that's shorthand for
Hol | and Pat ent .

JUDGE BAKER: Very well. Thank you. Are there
any other questions for M. Finn?

(No response)

JUDGE BAKER: There appear to be none. Thank
you agai n.

THE W TNESS: Okay.

MR. BESHORE: Thank you agai n.
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JUDGE BAKER: (I naudible).
(Wher eupon, the w tness was excused.)
MR. ENGLI SH: The next w tness --
(Pause)
JUDGE BAKER: Do you want to call the next
W t ness?
MR. ENGLI SH: M. Scholte.
JUDGE BAKER: Very wel | .
Wher eupon,
ARl E SCHOLTE
having been first duly sworn, was called as a w tness
herein and was exam ned and testified as follows:
DI RECT EXAM NATI ON
BY MR. ENGLI SH:
Q M. Scholte, would you please state your full
name and spell it for the record?

A My nane is Arie W Scholte. A-RI-E, W S-CH

O L-T-E.

Q And woul d you please tell us why you're here
t oday?

A Last week -- Wednesday, | guess -- | was

informed the six cents per hundredwei ght marketing bal ance
charge for the paynent inposed by a mlk handler, M. --

(i naudi bl e) -- suggested that | get together with dairy --
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(i naudi bl e) -- Council of New York Association and see if
| would conme down and testify as an i ndependent producer.
And that's what |'m doing here today.

Q It was your choice to come down, correct?

A Oh, absolutely.

Q And the statenent you're to give today is your
statenent, correct?

A Absol utely.

Q Now, could you pl ease speak into the
m crophone?

A Sorry. How s this?

Q Pull it towards you.

A Al right?

Q Go ahead. Why don't you proceed -- |'msorry.
What's the -- do you operate a dairy farnf

A Yes, | do.

Q And where is that dairy farnf

A Located in Balnville, New York, which is about
seven m | es outside of Syracuse, close to Syracuse.

Q VWhy don't you proceed with your statenent then?

A Basically, the sane as Travis. Yesterday | was
out in the field chopping corn. Today, on 9/11, |I'm
sitting here before you expressing ny opposition to this

six cents market service charge.
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"Il give you a brief history of nyself.

Married, one daughter, dairy farnmer all nmy life. | owned
a farm supply business for five years. Presently serving
my second term-- (inaudible).

My famly started farm ng in Orange County, New
York, on a farm-- farmng career started in Orange
County, New York, when ny parents canme to the U S. from
Holland in 1954. W also farmed in M ddl ebury, Vernont,
for six years before noving to our present farm which is
| ocated in Balmville, New York, near Syracuse.

Dairy consists of 300 acres -- 300 cows, 300
head of young stock, a farm about 1000 acres. And for the
past 17 years, Vernon Dairy has been conm ng to our yard
every day to pick up our mlKk.

My reason for traveling here today on 9/11 is
to express nmy opposition to the six cent per hundred
mar ket wi de service paynent that is being proposed by 7(a)
mar ket s and dairy co-ops.

Payi ng -- northeastern dairy co-ops sSix cents
per hundred on the menbers' volume would reduce our -- our
-- our net farmprice by four and a half cents per
hundred. This equates to $2700 per year. That would -
- that would be subtracted fromour farmis bottomline.

$2700 is not a huge sum of noney, but on a yearly basis,
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for exanple, it pays for Christmas bonuses for our
enpl oyees, school taxes on ny house, a nice IRA
contribution for nmyself, or ny life insurance paynent.

These are exanples on a yearly basis. | think
what is inportant -- nore inportant to look at in this
issue is the long term For exanple, investing $2700 in a
conservative nutual fund, even taking the downturn in the
mar ket today, we could easily be looking at a 90- to
100, 000 dol | ar nest egg which could be used to fund
retirenment or to pay off debt in the future.

Now, this is just our farm Let's |look at the
big picture. Four and a half percent -- four and half
cents assessed over the whole Northeast Order, we're
| ooking at 2 billion pounds per mouth -- per nonth, which
nmeans that the farners in the Northeast Order would pay
these 7(a) co-ops $1 mllion per nmonth or $12 mllion per
year or -- in the long term 120 mllion over 10 years.
This is for providing unspecified market bal anci ng
servi ces.

In my opinion, this brings us to the real issue
-- (inaudible), their docunmented need for providing this
proposed marketing service. Wuld there be financi al
reports detailing use of the noney? Wuld the noney be

held in escrow accounts if it's not needed? WII| there be
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sone sort of third party oversight? That's how -- that's
how -- as to how this noney is spent. Wuld this four and
a half cent charge would be better spent on advertising?
| think that's a real good questi on.

How wi Il this four and a half cent benefit the
i ndependent producers |ike myself which make up 25 percent
of the m |1k production in the Northeast Order? Wat wll
be our return on investnent? These are fair questions
and, in ny opinion, should be answered.

| think my testinony shows that if this
mar ket wi de service paynent is adopted, northeast farnmers
will just be investing mllions of dollars into a program
t hat has no proof of return on investnent. And with no
proof of return, shouldn't this noney stay on a farm where
it can be put to use keeping future generations on the
farm

In closing, | want to thank the representatives
of the USA for your time. | hope ny testinmony will help -
- hel p you make a good deci si on.

JUDGE BAKER: Thank you very much, M. Scholte.
Are there any questions for M. Scholte? Yes, M.
Beshore?

CROSS EXAM NATI ON
BY MR. BESHORE:
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Q
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M. Scholte, | just have one question. | think

mlk -- you sell your mlk to Vernon Dairy?

Ri ght .

s that correct? MWhich is in Syracuse?

Ri ght .

Did you say they -- you're on a daily pickup

schedule with thenf

A

> O » O » O » O > O

Ri ght .

OCkay. Do you know where your m |k goes?
Vernon Dairy.

And that's a bottling plant in Syracuse?

Ri ght .

They pick it up every day at your farnf

(I naudi bl e) .

Take it to the plant in Syracuse every day?
Ri ght .

Three hundred sixty-five days a year?

Three hundred sixty-five days, snow, w nd,

storm what ever.

MR. BESHORE: Thank you.
JUDGE BAKER: Thank you. Are there any other

guestions?

(No response)

JUDGE BAKER: There appear to be none. Thank
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you very nuch

(Wher eupon, the witness was excused.)

(Di scussion held off the record.)

MR. ENGLI SH: Your Honor, the parties' pleasure
is, again, M. Ml ler can get done sonme tinme before the
cl ose of business today. And I don't know when that is,
either. But if -- if M. Gallagher wants to go now --

JUDGE BAKER: Why don't we have -- why don't
you - -

MR. ENGLI SH: Ckay. |Is that all right, M.
Beshore?

MR. BESHORE: Yes.

MR. ENGLISHH M. MIller is going to testify

both on Proposal 7 and on sone of the pooling proposals.

JUDGE BAKER: Very well. Thank you.
MR. ENGLI SH: | woul d enphasi ze on those that
the technical people will be comng |ater.

V\her eupon,

LEW S BUTCH M LLER
havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as follows:

MR. ENGLI SH: There's two statenents -- two and
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a half page and one under one page, but it seenms |ike we
may have run out of the one-pager.
(Pause)
DI RECT EXAM NATI ON
BY MR. ENGLI SH:
Q M. MIller, would you state your full name for
t he record?
A Lewis Butch Ml ler.
Q And by whom are you enpl oyed?
A " m enpl oyed by Queensboro Farm Products. [|I'm
t he executive vice president. And |I'm here today al so

representing New York Dairy Foods, of which I'mthe vice

pr esi dent.
Q And it's, again, your understanding that there
will be other factual wi tnesses on these proposals and --

and al so sonme technical people to tal k about the
technical. You're going to talk about both Proposal 7 and
Proposal 1, is that correct?

A Yes, sir.

Q VWhy don't you proceed with both statenents?

A Start with Proposal Nunber 1. That's the one-
page.

In regard to the required timng for narket

adm ni strator reporting dates, we believe that the
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reporting dates ought to be noved back one day to the 10th
of the nonth. Sinply stated, we do not have enough
information supplied to us in a tinmely manner to report
accurately on the 9th of the nonth.

Four of the last six nonths, we did not receive
the necessary data in tinme. The information has arrived
at our office at about noon or after on the 9th of the
nont h.

We're a small business and a manufacturer. Our
mar ket adm ni strator departnment consists of one extrenely
conpet ent enpl oyee who nust dissem nate all of the -- al
of the information at the last mnute in order to file a
conpl ex market adm nistration report on time. This
rushing leads to error, estimating on occasion, and
conprom ses the accuracy and veracity of such inportant
i nformation.

This in turn |l eads to orders adjustnments, nore
work for the Departnment, and nore time for producers and
handl ers to get accurate financial accounting with pool
information and funds. This makes no sense.

If the reporting date and the ot her paynment
dates were to be adjusted accordingly as per the New York
State Dairy-approved proposal which you'll hear later, the

reporting and financial dissem nation of information and
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funds woul d be handled in a nore orderly and consi st ent
manner. Both the producer and the handl er would benefit
fromthis small change.

JUDGE BAKER: Very well. Are there any
guestions with respect to this testinony relative to
Proposal 17

MR. ENGLISH: 1'd ask a few additional
guesti ons.

JUDGE BAKER: Onh, all right.

BY MR. ENGLI SH:

Q M. Mller, as it happens, this week was poo
reporting, correct?

A That's correct.

Q And in fact Monday was the deadline for getting

information to the market adm ni strator, correct?

A That's correct.
Q At what tine did you receive the informtion?
Actually -- start -- what date did you receive information

fromthis fund?

A Monday the 9th, after the cl ose of business,
around 5:30 p. m

Q And you' ve discovered that this is fairly
typi cal since federal order refornf

A Yes, sir.
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MR. ENGLI SH: That's the only questions | have.

JUDGE BAKER: Thank you. Are there any other
guestions to respect -- with respect to Proposal 1?

(No response)

JUDGE BAKER: Let the record reflect that there
are none. (lnaudible) -- Proposal 7.

(Pause)

THE W TNESS: Queensboro Farm Products is a
di versified dairy manufacturer and distributor. The
conpany operates a pool supply manufacturing plant in
Canastota, New York, an econom cally depressed area on the
outskirts of Syracuse, New York, as well as a distribution
busi ness in Jamai ca, New York, another econonically
depressed area.

We're a small business with 75 enpl oyees but
provi de much needed enpl oyment in the geographic |ocations
in which we operate. Qur conpany was established in 1909
and has been providing an outlet for independent dairy
farnmers and smal |l co-ops ever since.

We are a seller and therefore a bal ancer of
Class 1 mlk and skimmlk in excess of needs of the
bottling plants as well as a manufacturer of a variety of
non-Class 1 dairy products.

Qur conpany is fundanmentally opposed to any
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proposal that removes noney fromthe pool and in effect
fromthe checks of independent producers, which are the
i febl ood of our existence. The way the proposal for
mar ket wi de service paynents is now worded, all producers
woul d | ose about four and a half cents a hundred from
their mlk chips. The only participants able to qualify
for the six cent per hundredwei ght marketing service
paynments woul d be the cooperatives, the architects of the
pr oposal

This would create a procurenent advantage for
qual i fi ed cooperatives and a procurenent di sadvantage for
proprietary plants sourcing mlk fromindependent dairy
farms. These independent dairy farmers are an integral
part of Order 1 mlk shed. And the proprietary handlers
t hat receive and bal ance these Class 1 supplies should not
be di scrim nated agai nst.

As an independent handler in the business for
many years, we mnmust object to the | anguage as proposed.
They' ve al ready made significant investments in our plants
and equi pment. Although we have fewer than 500 enpl oyees,
we still incur the sane volatile costs of running a mlKk
manuf acturing plant and suffer the same burdens of unused
capacity.

We too know the cost of idle capacity in the
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m ddl e of each and every week, only to work around the
cl ock on weekends and hol i days when our Class 1 custoners
are shut down.

We ceasel essly balance the flush Class 1 mlKk
in central New York. If the three major cooperatives and
proprietary handlers in that general area have too nuch
mlk can come to us to process that mlk so that their
truckers can enpty their m |k tanks.

When school s shut down for the sumrer vacation
and for holidays, we balance Class 1 supply. By
manuf acturing non-Class 1 products, the cooperatives woul d
qualify for marketw de service paynents, but we would not
even though we are the ones providing the bal anci ng
function.

The proposal for marketw de service paynents as
proposed excludes ny conpany and | ets cooperatives who
have no investnment in the bricks and nmortar of mlKk
manuf acturing facilities qualify for six cents a
hundr edwei ght fromthe pool. This discrimnates against
smal | busi ness that cannot qualify because they do not
pool a quantity of mlk equal to three percent of the
total volunme of mlk pooled on the order for the nonth or
t hey do not pool a mllion pounds of m |k per day.

We believe the qualification |evel should be
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changed and | owered to 400, 000 pounds of m |k per day and
the wording in Part 2 be nodified to say, "Class 1
transfers and diversions assigned to Class 1 pool
di stributing plants shall be not nmore than 80 percent of
the total quantity of producer m |k which such handl er
pool s.™

This change is warranted because of the
preponderance of non-Class 1 transfers to pool
di stributing plants that have energed under the new
order. In this manner, perhaps smaller plants that
bal ance Class 1 needs of the marketplace shall be
recogni zed as well. When Class 1 plants cannot receive
producer mlk, that mlIk rmust go sone place. W are able
to handle that mlk just as |larger cooperatives do. It is
not reasonable to preclude smaller plants performng
simlar functions fromthe sane entitlenment as | arger
ones. The playing field should be a |evel one.

JUDGE BAKER: Thank you, M. Mller. M.

Engl i sh?

BY MR. ENGLI SH
Q Now, M. Mller, just to be clear, you've
i ndi cated that you have 75 enpl oyees. And for the record,

that is under the standard set by the Departnment for what
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qualifies as a small business. So one of your points is

that you qualify as a small busi ness under the Regul atory

Flexibility Act, correct?
A Yes.
Q And were you here earlier today when M.

Wel lington testified and stated that while the proposal

was for a mllion pounds, he hinself was prepared to
listen to proposals that -- that altered that nunmber in
some way?

A (I naudi ble) -- | heard that.

Q And you agree?
A Certainly | agree.
MR. ENGLI SH: The witness is available for
cross exam nati on.
JUDGE BAKER: Very well. Are there any
gquestions for M. Mller? M. Vetne?
CROSS EXAM NATI ON
BY MR. VETNE:

Q M. MIller, John Vetne for Friendship. Could
you identify the non-Class 1 products that Queensboro
manuf act ures?

A Condensed m | k, whol e condensed m | k, sour
cream cottage cheese, cream cheese, farmers cheese,

butter. That's it. Cr eam
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Q Do you have any capacity to produce dried mlKk
pr oduct s?

A No, we do not.

Q Have you had that capacity in the past?

A Per haps -- yes, we did. Not in the last 22
years. |'ve been doing this too |ong.

(Laught er)
BY MR. VETNE:

Q Your choice of 400,000 pounds of m |k per day,
is that intended to be an average?

A | think that the way it's worded it's on a
nmont hly basis that this proposal is to be evaluated, so
it's a per nonth figure -- 400, 000.

Q And your choice of 400,000 mlk -- pounds of

mlk per day is nmotivated by the fact that Queensboro

would qualify if that's -- if that were the threshol d?
A Yes, that's correct.
Q You don't have any other reason to choose

400, 000 pounds over 300,000 pounds, for exanple?

A No.

Q You woul dn't object to 300,000 pounds if other
conpani es performng simlar bal ancing -- bal anci ng
service would also qualify?

A No, we woul d not object.
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Q What -- what is the intent of your discussion
here of a preponderance of non-Class 1 transfers to pool
di stributing plants? That has enmerged under the new
order. What are you trying to target there and to

apparently exclude from qualifying percentage?

A Apparently, we believe the way this was witten
was to target Class 1 mlk. And the way -- the way this
is -- the way we read this, and we're not 100 percent
certain we're right, is that if there's a transfer of mlKk

to a non-Class 1 distributing plant, it counts the sane as
if it were Class 1 the way that's witten. If we're
wrong, then | guess there's not a need for this. But if
we're right, we believe there should be a need for this.

Q You nean a plant that is pooled as part of a
unit of distributing plants? That is actually an ice
cream plant, for exanple?

A | think the wording as it was given to -- to nme
by our market admi nistrator -- the individual said that if
there was a non-Class 1 transfer we're in effect covered.
And if -- if -- if it's not put in there, then transfers
to pool distributing plants that are not Class 1 count the
sane as -- as if it is Class 1. |If |I'mrepeating nyself,
that's my under st andi ng.

So therefore, it would change the percentage if
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t he wordi ng were not changed.

Q So, under your proposed nodification, the
vol unme credited as a condition for marketw de service
paynments woul d be only that volume that's assigned to
Class 1, the 80 percent?

A Ei ghty percent.

Q And if your customer happens to be a plant with
20 percent Class 2 and 80 percent Class 1 and it's

al l ocated equal ly, you get credit for only 80 percent of

bot h shi pments. You'd have to ship 88 percent -- you
could go up to 88 percent, is that correct? 1Is that your
i ntent?

A No, I"'mnot -- I'"mnot sure that that's true.

Q Is it -- is it your intention that if you ship

a load of mlk to a distributing plant any portion of
which is allocated to Class 1, that the whol e | oad ought
to be counted?
A "' m not prepared to answer that.
MR. VETNE: Thanks.
JUDGE BAKER: Are there any other questions of
M. MIller? Yes, M. Beshore?

CROSS EXAM NATI ON
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BY MR. BESHORE:

Q Thank you. Good afternoon, M. Mller. Tell -
- tell us alittle bit nore about Queensboro Farm
Products. The -- | understand you operate a pool supply
manuf acturing plant in Canastota which is listed on -- on
Proposal 5. What is the nature of the distribution
busi ness at Jamai ca?

A It's a mlk route -- byproduct distribution
busi ness operating in New York City. And -- operating
there probably since the 1920s.

Q So you're what's probably called a New York sub

deal er ?
A That's correct.
Q Your distribution business, you acquire

packaged products from ot her manufacturers or processing

package plant or handl ers, perhaps sonme of your own. Do

you -- do you distribute any of your own products?

A Yes, we do.

Q You -- some of your own non-Class 1 products --
by the way, do you make any Class 1 products at -- at

Canast ot a?

A -- butterm K.
Q And you distribute your own butterm | k?
A VWell, we distribute some of it.
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Q Sone of the butterm | k. So your distribution
business is not regulated by Order 1, correct?

A No. It is regulated by Order 1.

Q You' re not a pool handler. The Jammica
facility --

A The Jamaica facility is but it's a -- we're a
sub- deal er of a pool handl er.

Q Do you file monthly reports on the Janmica
di stribution business with the market adm nistrator?

A W -- we file themall in one report. |It's
-- it's filed -- (inaudible).

Q | guess my confusion is, | don't see the
Jamai ca business listed in the market adm nistrator's
docunments anywhere as a plant or a handler or -- or any
ot her entity on the order.

A Maybe | should clarify. W're a sub-deal er of
El mhurst Dairy. Does that nmke it clear?

Q | -- yeah. \Who you deal with I don't --

doesn't really matter. | just wanted to know whet her that

was a regulated facility or not. And I take it it's not.

That is -- the sub -- oh, is -- is your location as a sub-
deal er operator at the El mhurst plant in -- in Jamaica?
A Yes.

Q Okay. But ElI mhurst distributes products
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t hrough other -- through its own deal ers or other sub-
deal ers as well or through you?

A (I'naudi bl e).

Q Okay. Okay. Now -- now !l think I -- 1
understand. How nmany i ndependent producers do you have?

A In the vicinity of 200.

Q And what is -- what's the nonthly -- your
nmont hly vol une that you require of those independent
producers?

A Ni neteen m |l lion pounds.

Q Now, that -- let's assunme that's roughly
600, 000 pounds a day, sound right?

A Yeah.

Q How much of -- what proportion of the
i ndependent producer mlk that you require is processed at
your Canastota facility?

A (I naudi bl e) .

Q Do you -- does your supply plant qualify as a
supply plant through sales of mlk to the El mhurst plant
in Jamai ca, New York?

A | s your question is that the basis for which
your qualify? The answer to that is "no."

Q Well, it wasn't exactly is it the basis. Do

you sell -- do you supply mlk fromthe supply plant to
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the El mhurst distributing plant in Jamaica?

A (I'naudi bl e).

Q Do you sell mlk fromyour supply plant to
ot her Class 1 handl ers?

A Yes.

Q What portion on an annual basis of the 19
mllion pounds a nonth that you require from producers do

you sell to Class 1 distributing plants?

A | don't have that figure -- (inaudible).

Q Can you give us your best information with
respect to that nunber? You have sone idea, | assune?

A | think it's somewhere between 9 and 10 mllion
pounds.

Q A year?

A A nont h.

Q A month. Okay. So 40 to 50 percent of your 19
mllion pounds of nonthly receipts from producers is
resold to distributing plants, correct?

A Yes.

Q Now |I''m puzzled as to what your concern with

the 65 percent qualification criteria for marketw de

services paynents might be. If you're -- you're -- you're
doing -- you're providing balancing services to your
di stributing plant custoners as you testified, | believe,
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gur es

as how that mlk is

correct?

A Correct.

Q And so there's --

A Well, again, I'"'mnot certain that my fi
are -- are 100 percent accurate as far

broken up between Class 1 sales and Class 2 supply.

Q

" mjust asking for

" m not asking Class 1 sales or

Cl ass 2 sal es.

sales to the distributing plants

because that's the way the proposal's witten. It's just
witten in ternms of sales to distributing plants.
s that a -- the 9 to 10 mllion a nonth on

aver age,

is that an average approxi mate portion of your

mlk supply that's sold to distributing plants?

A

> o » O >» O

Q

| believe that is the figure.

Does that vary fromspring to fall?

Yes, it does.

Less in the spring?

Yes, it's normally less in the spring.

Okay. And greater in the fall.

Certainly greater in the fall.

Okay. And does it vary --

t hi nk your

testinmony reflects it but I want to be certain.

by day of the week quite substantially?

A

Yes, very much.
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Q And you have to neet your custoner's demands
for -- for mlk when they need it?

A Yes, certainly we do.

Q And backs -- they back mlk out of their
di stributing plants back into your manufacturing plant on
t he weekends | think you've indicated?

A That's correct.

Q At your distributing plant you said you nmake
butter but you do not dry any skim solids. What's your
ultimate disposition for skimsolids if you' ve got nore
supply than you need for your comrercial sales of
peri shable Class 2 products?

A Cl ass 3 condensed.

Q Okay. So you condense it and sell it to a
cheese pl ant?

A That's correct.

(Pause)
BY MR. BESHORE:

Q Do you -- do you purchase sales from --
purchase raw m |l k from other suppliers at your Canastota
plant fromtine to tinme?

A Yes, we do.

Q Does your purchase price vary as M. Wellington

testified theirs does on the basis of market conditions at
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the time of sale?
A Sonmetinmes it does.
Q Sone -- sone of your purchases m ght be on

| ong-term contracts as stated --

A That's correct.

Q -- price?

A -- stated price.

Q And ot hers would be at spot market prices

dependi ng on nmarket conditions, correct?

A That's correct.

Q Sonetimes you have to pay a prem um and
sonetimes you get the mlk in at a discount, | assune?

A No, it's always class price as a floor.

Q Wel |, when you're buying fromother handlers it

doesn't have to al ways be class price, does it?

A The cooperative's class price. For handlers
that's correct.

Q Ckay. And -- and if you buy it from other
handl ers, you can acquire it at less than class price if

mar ket i ng conditi ons nmake that possible?

A If that's the case.

Q At what level of -- let's see. You have a --
an evaporator but not a dryer at Canastota, | take it?

A That's correct.
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Q What's the capacity of the plant to -- what's
the capacity of the condenser in terns of handling --
(i naudi bl e) ?

A Three to four | oads a day -- (inaudible).

Q 150- to 200, 000 pounds a day?

A -- it's probably about -- (inaudible).

Q 135, 000 pounds of condensed goes out. How nmuch
raw m |k would go in to generate that volunme of condensed?

A About four -- four to one in relationship.

Q So you could -- four times 130,000 is 520, 000
pounds of raw m |k you could take in?

A We can take in nore than that -- we can process
into condensed.

Q How much could you take -- take in?

A We' ve taken in over a mllion pounds a day on

many occasi ons.

Q Do you have some -- sone storage capacity then
to --

A Yes.

Q process what you receive over nore than one
day?

A That's true.

Q Wthin the limts established by the regul atory
authorities for -- for how long you can hold m |k before
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it has to be processed?
A Correct.

Q Those Class 2 products that you manufacture,

are -- they all require G ade A m|k?
A Yes.
Q What | evel of capacity does your plant -- your

condenser generally run at? Do you know?

A It would vary seasonally. W have sone
preexi sting business as a core and then dependi ng on the
m |k supply and the market conditions. There are days it
doesn't run at all in the fall and there are days in the
spring it's running around the clock. Wekends it's
running alnost all the tine.

Q Do you have -- do you have any business which -
- referred to as Tollman m | k?

A We do.

Q Okay. On a regular basis?

A Sone is regular, sone is subject to market

condi tions.

Q Okay. Now, those -- those volunes are over and
above your -- your producer mlk vol umes?

A That's correct.

Q OCkay. What are the vol unes of regul ar --
tolling business -- volunes which would be received and
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processed t hrough your plant over and above the -- the

vol unes for your producers?

A That varies. It could be 15 mllion pounds a
nont h.

Q OCkay. Now, if you assume with me -- if those
15 mllion pounds a nonth are received at your plant and

processed for a fee, correct? That's what we nean by

tolling?

A Yes, but this is not necessarily al ways
condensed.

Q Ay --

A Any product.

Q Ckay. Any product?

A Yes.

Q |"mnot limting it to any product. But it
woul d be m |k that woul d be received at your plant and
processed. Now -- okay. So if that averages around 15
mllion pounds, you' ve got 19 mllion of your own producer
mlk, you' ve got nore than a mllion a day, do you not,
M. Mller?

A Some of that is co-op mlk which doesn't
qualify. And some of that is pooled by other handl ers,
whi ch we believe doesn't qualify.

Q OCkay. So you wouldn't -- you don't have a
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mllion --
A The way this is witten.
Q You don't have a mllion pounds a day that you

pool under your own pool report?

A That's correct.
Q Ckay.
(Pause)

MR. BESHORE: Thank you very much.

JUDGE BAKER: Very well. Are there any other
gquestions for M. MIller? Yes -- (inaudible).
MR. ENGLISH: We'll -- (inaudible).

JUDGE BAKER: All right.
REDI RECT EXAM NATI ON
BY MR. ENGLI SH:

Q Just to clarify a question from-- from before
with respect to the pool handler status, the Queensboro
Farm Products location in Canastota is a pool supply
pl ant ?

A Ri ght .

Q And that files a pool report?

A Yes.

Q And with reference to the statenent on page two
of your statenent that when -- when the three ngjor
cooperatives of proprietary handlers in that area -- mlk
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and conme to us to process that m |k, under the provision
as presently witten that mlk that you would purchase
fromco-ops would be eligible to receive the six cents at
their end but you'd be ineligible to receive it at your

end, correct?

A That's correct.
Q And with respect to the discussion you were
having with M. -- Beshore, the whol e point about this --

the 80 percent provision that you put in is your concern
that 65 percent may be too | ow and would apply to al
transfers or diversions to a distributing plant could
capture circunstances which other -- nonethel ess --
(i naudi bl e).
A (I naudi bl e) .
MR. ENGLISH: That's all | have. Thank you
JUDGE BAKER: Thank you, M. English.
MR. ARMS: David Arnms for New York State Dairy
Foods.
RECROSS EXAM NATI ON
BY MR. ARMS:
Q M. Mller, could you identify for the record -
- you nentioned that you do tolling, considerable tolling,
in your bank. Could you identify for the record

cooperatives that m ght be involved in that such tolling?

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



© 00 N oo o b~ w N P

N NN NN R R R R R R R R R R
A W N P O © 0O N O 00 N~ W N P O

593

A DVS, Allied, Agrakark.

Q To the extent that you handle this extra m |k
for the cooperatives, are you in effect greatly extending
their capacities?

A | guess the answer to that is "yes." They conme
when they need the help to balance mlIk. | don't know if
-- | don't know which order they take to which facilities.
But when we're asked if we can handle the m |k, we conply.

Q They do conme to you, do they not, M. Mller,
when they are -- their plants are tending to go toward
full capacity and they just sinply don't have enough room
t hemsel ves?

A | believe that to be the case.

Q So the mlk that you -- would you agree with me
then that the mlk that you would be tolling for them

woul d be subject to cooperative service paynents for them

A For them

Q -- but not for you?

A | think | said that -- testified --

Q | just wanted to clarify for the record. Your

principal outlet for the tolled mlk for cooperatives is
condensed mlk, is it not?

A That's correct.
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Q And in the marketing of that condensed m Kk,
which is, |I assune, handled by the cooperatives, is it?
Do they direct the market --

A Yes. They pick it up at our plant.

Q Do you know if that condensed product noves out
of the market to another cheese plant, |arge cheese plant,
operated by anot her cooperative?

A Sone have gone there. | don't think every one
goes there.

Q s it your opinion that the tolled Class 3
condensed noves to the ultimate outlet at the pool class
price?

A We don't get involved in the marketing of that
condensed so it would be just be conjecture on ny part.

Q So you don't know? Thank you.

JUDGE BAKER: Thank you, M. Arns. Are there
any other questions for M. MIller? (Ilnaudible).

MR, TOSI: Excuse ne, Your Honor. | wasn't
sure if you were | ooking at ne.

JUDGE BAKER: Oh, I'msorry. | was | ooking at
you.

MR. TGOSI: Okay. Thank you.

RECROSS EXAM NATI ON
BY MR. TOSI:
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Q M. MIller, | guess this is alittle bit of a
foll ow-up to what M. Beshore was asking you. Your --
your Canastota plant is a pool supply plant. And in that
regard, all your mlk receipts at that plant Queensboro
Farm has attai ned an obligation to producers?

A Yes, that's correct.

Q And can you just explain a little bit for the
record here, at Jammica, that's primarily a Class 1
facility where you're processing Class 1 m | k?

A That's correct.

Q So -- and you receive mlk fromdairy farners
or from cooperatives?

A That's correct.

Q And in that regard, all your mlk receipts
there, you also are incurring paynent obligation under the
order to producers?

A That is correct.

Q What -- what do you pay for mlk -- what do you
pay your non-nembers for -- for ml|k? For exanple, you --
are you paying just the Class 1 price? Do you pay

sonet hing nore than that?

A You mean do we pay our producers a prem unf
Q Yes.
A | s that your question?
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Q Yes.
A When necessary, we pay our producers a prem um
Q And when you receive mlk from co-ops when they
have too nmuch mlk, are you in fact buying mlk then or
are you just tolling?
A There are times that we do both. Mst of the
time it's tolling. There are tines that we buy it.
Q And when you buy from co-ops, are you buying at
class or are you buying at sonething | ess than cl ass?
A No, we're buying at cl ass.
MR. TGOSI: Thank you. That's all | have.
JUDGE BAKER: Thank you, M. Tosi. Are there
any other questions?
(No response)
JUDGE BAKER: Apparently there are none.
MR. BESHORE: Your Honor ?
JUDGE BAKER: Yes?
MR. BESHORE: |'m sorry.
JUDGE BAKER: Oh -- (inaudible).
MR. BESHORE: Thank you.
RECROSS EXAM NATI ON
BY MR. BESHORE:
Q Just a couple of other questions, M. Mller.

Do you -- does Queensboro Farm Products, Inc., have an
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ownership interest in Elm-- Elnmhurst Dairy in Jamaica?
A No.
Q So Elmhurst Dairy is a separate -- do you

personal |y have an ownership interest in Elnmhurst Dairy?
A No.

Q All right. So it's a conpletely separate

entity?
A That's correct.
Q Jamai ca. You just operate a distribution sub-

deal er busi ness --

A That's correct.

Q -- out of the same location, correct?

A Yes.

Q Coul d you give us a -- tolling is processing

mlk for a fee. You don't buy the mlk, you just run it
t hrough your plant and process it for a fee, correct?

A Yes, that's correct.

Q Now, when you're condensing -- condensing is
the primary tolling service that you provide | think
you' ve indicated, correct?

A Well, normally, the way that is -- is
instructed is they get both the condensed and the cream

Q Condensed ski nf?

A Yeah.
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Q And the cream Okay. And then the owner of
the mlk, which you' ve indicated is primarily cooperatives
in the tolling arrangenents --

A Not only cooperatives, but -- but cooperatives
certainly are a part of it.

Q OCkay. They own the condensed and the cream
fromout of your plant at the other end, correct?

A Yes.

Q Can you provide information for the record with
respect to what the charge mght be for tolling mlIk in
t hat fashion for a custoner?

A | just don't renenber what -- what that figure
-- (inaudible). 1 don't renenber.

Q You don't have any idea what you charge per
hundr edwei ght ?

A | don't remenber the toll, no.

Q At your small business? You -- you're the
operator and you do not --

A | don't want to give you an erroneous figure.

Q Wel |, how about a range that would capture sone
accurate information for the record? 1In excess of a
dol | ar a hundr edwei ght ?

A (I naudi bl e) .

Q Thank you. And when you find it -- by the way,
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do you currently find it necessary -- | think you said you
pay prem uns to your independent producers when you find
it necessary. Is it currently necessary to -- to be
paying prem uns to your independent producers?
A It's -- the answer is "yes" as a function of

what our conpetition has done.

Q And what is the current necessary range of --
or necessary premumprevailing in the -- in the market
where you -- mlk from producers?

A That's proprietary information.

Q You don't -- you don't care to provide

information for the record with respect to what you're
payi ng your two ot her independent producers to supply -
- maintain a supply relationship with Queensboro rather
t han anyone el se?

A | think that question inplies sonething that's
unnecessary, especially froma non-proponent, especially
in terns of the fact that it's conpetitive information.

There's sone stigma attached to that question. | --

Q | didn't nean to inply anything.

A -- but --

Q | wonder what the -- | just wonder -- A

-- information. |'msure you and your clients would

like to know.
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Q Well, you're assuming -- the record doesn't

JUDGE BAKER: (I naudible) -- the pending
question relates to whether or not the -- (inaudible)
- to respond to the amount paid -- (inaudible) -- is that

not correct?

THE W TNESS: That's correct.

JUDGE BAKER: And you are declining to answer?

THE WTNESS: | am
JUDGE BAKER: Very wel | .

MR. ENGLI SH: Thank you. That's all | have.

JUDGE BAKER: Are there any other

(No response)

JUDGE BAKER: There are none.

much, M. Mller.
(Pause)
JUDGE BAKER: M . Beshore,

wi tness we can do for tonight?

MR. BESHORE: We have two further

questions?

Thank you very

do you have anot her

W t nesses.

M. Schad is our next witness, and he's prepared to --

go forward with his testinony.

JUDGE BAKER: Very well. Thank you.

(Pause)

MR. BESHORE: Your Honor, while the -- M.
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Schad's testinmony and the exhibits which acconpany it are
being distributed in the room | would |ike to request
that the statenent of testinony be marked as the next
consecutive exhibit nunber.

JUDGE BAKER: Si xt een.

MR. BESHORE: Sixteen?

JUDGE BAKER:  Yes.

(The docunent referred to was
mar ked for identification as
Exhi bit 16.)

MR. BESHORE: And the testinony is with respect
to Proposal 7, although there's a typo on the cover sheet
where it says Proposal 4. The exhibits are with respect
to Proposal 7, and | would ask that they -- the seven

exhi bits nunmbered one through six be marked as Proposed

Exhi bit 17.
JUDGE BAKER: Very well. They shall be so
mar ked.
(The docunents referred to
were marked for identification
as Exhibit 17.)
JUDGE BAKER: Are these -- (inaudible) -- the

testimony should be nmarked as 16 and the exhibits woul d be

17.
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MR. BESHORE: That --
JUDGE BAKER: (I naudi bl e).

MR. BESHORE: That is what | intended, Your
Honor .

JUDGE BAKER: Thank you.

MR. BESHORE: Thank you.
Wher eupon,

DENNI S SCHAD
having been first duly sworn, was called as a w tness
herein and was exam ned and testified as follows:
JUDGE BAKER: The witness has been sworn.
MR. BESHORE: Thank you, Your Honor.
DI RECT EXAM NATI ON
BY MR. BESHORE:
Q M. Schad, could you please identify yourself
and state your business address, please?
A My nane is Dennis J. Schad. | -- ny business
address is 405 Park Drive, Carlisle, Pennsylvani a.
Q M. Schad, could you briefly tell us about your
educati onal and professional background?
A Professionally, |I've worked for Land O Lakes
and its predecessor cooperatives for the |ast 21 years.
|"mcurrently -- current title is econom st and director

of md-atlantic marketing. | have worked transportation,
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regul atory affairs, and marketing within the cooperative
for that period of tine.

| have a bachelors degree in history fromthe
Col l ege of WIlliamand Mary and also a nasters degree in
busi ness adm ni stration from Virginia Tech.
Q Have you previous -- previously testified in
federal order hearings?
A Yes.
Q And in other governnmental regulatory
pr oceedi ngs?
A In the state -- state for m |k marketing order
-- (inaudible) -- state |egislator.
MR. BESHORE: We ask that M. Schad's -- M.
Schad be recogni zed as an expert witness in dairy
econom cs and m |k marketing and that his testinony be
received as an expert in those fields.
JUDGE BAKER: Very well. Dairy econom st, is
t hat what you sai d?
MR. BESHORE: Yes.
JUDGE BAKER: And mlk --
MR. BESHORE: Marketi ng.
JUDGE BAKER: -- marketing? An expert as a
dairy econom st and m |k marketing. |s that what you want

him - -
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MR. BESHORE: Yes.

JUDGE BAKER: Very well. Are there any
guestions or objections with respect thereto?

(No response)

JUDGE BAKER: Let the record reflect that there
are none. He shall be so recognized, M. Beshore.

MR. BESHORE: Thank you, Your Honor.

BY MR. BESHORE:

Q Now, before you proceed with the body of your
testimony, could you briefly describe for us the six
tabl es which are assenbled in the seven exhibits
identified as Proposed Exhibit 17?

A Yes. Tables 1-A and 1-B are very sim|lar.

Table 1-Ais for the nonth of May 2001. The deliveries to
7(a) plants by six cooperatives who are nentioned in the
body of nmy testinony.

What | do is -- aggregated -- each of the
cooperatives sent the information to me on their 7(a)
deliveries -- Order 1 7(a) deliveries. For each day |'ve
aggregated it and |1've found the nonthly average.

So -- in Colum 3 you'll see the daily
aggregate for the six cooperatives. Columm 4 is the ratio
of each day to the nonthly average.

Q Ckay. And that's --
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A -- in Table 1-D except we do it for the nonth
of Novenber 2001.
Q Thank you. And Table 2?
A Table 2. Table 2 is a graph of those -- of

t hose sane daily deliveries for both May and Novenber

2001.
Q Ckay.
A Table 3. Table 3 is the -- is, what, four
pages | ong. Four pages long. And is an -- an exhaustive

estimate by our engi neering departnent on the cost of the
3 mllion pound per day butter powder plant.

Table 4. 1'll read fromthe table of contents.
It's manufacturing costs at Land O Lakes' Carlisle butter
powder plant. And it's the nonthly per pound total solids
cost and percent plant capacity.

Table -- a second to explain a little bit
there. We used -- we defined 100 percent capacity by the
month in which we -- we delivered mlk equal to the
desi gned capacity of the plant. W took the total solids
of that nonth, and that's what is 100 percent capacity.

The 19 ot her nonths during the specified tinme,
we took -- the percent capacity was the percentage of the
-- of that nonth against that -- the 100 percent capacity
nmont h, which was actually May 2002.
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And Table 5 is a listing of the percent
capacity for -- for the Land O Lakes plant over -- over
t he 19 nont hs.

Q OCkay. Wth that, would you proceed with your
testimony with respect to Proposal 7, M. Schad?

A "Il start with the second paragraph. Land O
Lakes is a Cappra Vol stead cooperative with a nationally
known ship base. |In the northeast, Land O Lakes has over
2200 nmenbers who are pool ed under Order 1. The
cooperative owns and operates an Order 1 pool butter
powder plant |ocated in Carlisle, Pennsylvani a.

| amtestifying at this hearing on behal f of
t he Association of Dairy Farmers of the Northeast.

And this is under the headi ng, "ADCNE
denonstrates a 20 percent operating reserve in Order 1."

In its report, the "Cost of Balancing Mk
Supplies, Northeast Regional Market," Charles Ling defines
two | evels of reserves required for the efficient
operation of the northeast Class 1 market. Dr. Ling
defi nes those reserves as operating reserves and seasonal
reserves. He defines operating reserves as those m |k
reserves that ensure sufficient supply of mlk for the
daily fluctuating fluid demands encountered by

di stributing conmpanies. Exhibit 12, page two.
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The daily deliveries of mlk to Class 1 plants
reflect the daily purchasing behavior of consuners. In
the northeast, market -- nmarket cooperatives -- in the
nort heast market, cooperatives balance the Class 1 plants
by delivering varying daily volunmes to those plants. Dr.
Ling was specific and stated that the operating reserve
must carry -- cover the daily fluctuations of fluid mlk
pr ocessi ng.

The concept of operating reserves in a dairy is
much i ke the requirenments of the electrical industry.
The electrical industry must have sufficient power
reserves for its highest day usage. The consequences of
i nadequate reserves of electricity power are brownouts and
bl ackouts. The consequence of inadequate reserve mlKk
supply is enpty store shel ves.

Dr. Ling's study cal cul ates the nmarket costs of
bal anci ng the northeast market under two assunptions.
First, that the required operating reserve is 10 percent.
And anot her assunption is that the required operating
reserve is 20 percent.

VWhile Dr. Ling could calculate the seasonal
reserve from published nonthly market data, no such data
exists for the day of the week m |k deliveries in Federal

Order 1.
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Data fromthe proponent cooperatives show that
t he northeast market requires a 20 percent operating
reserve. The market adm nistrator has presented data
whi ch shows that -- that m Ik from non-nmenbers is
di sproportionately delivered to distributing plants.

Mar ket Adm ni strator Appendi x 15 reveals that as nuch as
80 percent of the non-menber m |k associated with Order 1
is delivered to Order 1 distributing plants -- (inaudible)
-- non-nenmber mlk supply Order 1 provides little of the
operating reserves for the market. |If receipts --

(i naudi ble) -- daily basis, then the extent of those
fluctuations, the operating reserves, are acconnodated by
t he cooperati ves.

(I naudi bl e) -- recognizing that there is no
publ i shed day of the week delivery data for the Northeast
Order, ADCNE surveyed its nmenmbers for day of the week
di stributing plant delivery demands. Each cooperative
sent to ne its daily deliveries to Order 1 pool
distributing plants for May and Novenber 2001. Exhibit
17, page 1-A and 1-B.

Table 1 lists the aggregate deliveries to
distributing plants by the cooperatives: AgraMark; Dairy
Mar keti ng Services, which include Dairylea and DFA, Land
O Lakes; Maryland and Virginia; and St. Albans. Colum 4
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of the table conpares each day's deliveries to the nonthly

dai ly average.

On Thursday, May 17th, distributing plants
ordered from our cooperative 19 mllion pounds of mlk,
whi ch was 16.6 percent greater than the daily average of
16.4 mllion pounds for the nonth.

On Monday, November 19th, the cooperatives
delivered 21.8 mllion pounds to Order 1 distributing
pl ants, which was 17.5 percent greater than the daily
mont hly average of 18.6 mllion pounds.

The extrenes of Class 1 bal ancing are shown
-- range of cooperative deliveries to distributing -- to
the distributing -- distributing plants for a nonth.

During both nonths, the cooperatives -- plant
custonmers required a 70.5 mllion pound swi ng between a
| ow delivery day and a high delivery day.

On May 27, the -- the distributing plant
demanded 11.5 mllion pounds, while on May 17th -- while
the May 17th high delivery day was 19.5. Simlarly, the
| ow demand date in Novenmber was the 22nd, when
distributing plants required only 15.3 mllion pounds
conpared to the 21.8 mlIlion pounds demanded on the 19th.

Mor eover, the cooperatives are expected to

accommdate their Class 1 custoners. The difference
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bet ween the low day -- the low day in May, 11.5 mllion
pounds, and the high day in November, 21 -- 21.8 mllion
pounds. Again, Exhibit 7 -- 17, Table 2.

This 11.5 mllion pound range in deliveries
roughly equal to the four 3 mllion pound per day butter
powder plants identified by Dr. Ling is required to
bal ance the northeast market with a 20 percent operating
reserve.

Next heading. "Land O Lakes" -- that should
read, "Experience" -- supports Dr. Ling's estimtes for a
bal anci ng plant. Land O Lakes operates a butter powder
plant in Carlisle, Pennsylvania -- plants pool -- is a
supply plant. There are three operational dryers and
three evaporators located in the plant. It has a design
t hr oughput of about 165 million pounds of m |k per nonth
and a storage capacity of around 5 mllion pounds of mlKk.

During the last two and a half years, the
period since the comm ssioning of the new dryers, mlKk
recei pts have ranged froma low 62.5 mllion pounds during
Cct ober of 2000 to a higher of 165.7 mlIlion pounds during
May of 2002.

Dr. Ling estimates that the cost of --

(i naudi ble) -- butter powder plant with the capacity to

dry 3 million pounds of m |k per day would be $28 mIlion.
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Land O Lakes' engineering staff estimtes that such a
pl ant today would cost $47 mllion. Exhibit 17, Table 3.

Land O Lakes' estimate is confirned by west --
| daho. As reported in the August 6, 2002, edition of the
"Cheese Reporter,”™ a West Farmrepresentati ve stated that
their 3.3 mllion pound per day powder drying plant
recently opened in July cost $50 million. The Land O
Lakes estinmate includes the purchase of |and, the
evaporator, the dryer for 3 mllion pounds of m |k per
day, and a churn capacity for 15,000 pounds of butter per
hour .

Additionally, with butter we would have -- I'm

sorry. Additionally, the plant would have three | oadi ng

bays and adequate -- (inaudible) -- treatnment plant and
silo capacity for 3 mllion pounds.
Dr. Ling defines -- manufacturing costs as the

costs directly associated with manufacturing mlk to its
end products, butter and powder. Those costs include

| abor, electricity, fuel, water, sewage, plant and

cl eaning supplies, repair and nmai ntenance, depreciation,

t axes and i nsurance, and ni scell aneous expenses.

He knows that the union -- I'msorry, that the
unit costs increase as plant volune decreases. In
previ ous studies -- (inaudible) -- product, Dr. Ling
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estimtes that for every one percent decrease in plant
capacity there is a correspondi ng increase -- increase to
product cost of one-tenth per pound. That's Exhibit 12,
page Si X.

Q One-tenth of a cent per pound?
A Yes. \While the Ling study conpares the
rel ati onshi p between plant capacity and product costs,
Land O Lakes tracks the sane costs as Ling's, in quotes,
"sem -variable and sem -fixed costs,” as he -- as he calls
it, on a per pound of mlk solids basis. Additionally,
the USDA's study assunmes that a butter powder plant with
no i mredi ate product inputs or sales.
The Land O Lakes plant at Carlisle buys and
sells cream condensed, and mlk. During the year 2000,
the Land O Lakes plant in Carlisle sold about 20 percent
of its total solids as condensed skimor cream -- and/or
cream
Exhibit 17, Table 4 is a graph that plots the
Land O Lakes experience at Carlisle for the period of
January 2001 through July 2002. The period was chosen for
t he depreciation of the 2000 -- 2000 expansion starting to
be fully charged against the plant in January 2001. The
nmont hs -- the nonths cost per pound of solids is plotted

agai nst the relationship of plants receipts over plant
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capacity, and | defined that earlier.
For instance, as already noted, Carlisle
processed over 165 mllion pounds, 100 percent capacity,
on a -- (inaudible) -- basis -- of mlk during May 2002.

During that nmonth, the cost per pound of solids was just

over 10 cents per pound. Thus, the furthest -- a further
-- (inaudible) -- right data pool plant graph represents
May 2002.

Simlarly, the other 18 nonths were so plotted.
The best-fit line -- realizes the variations between
pl ants was al so plotted. The line estimates that for
every one percent change in Carlisle plant capacity, there
is a 7.7 hundredths cent increase in cost per pound in
total size.

Again, the Land O Lakes report substitutes the
rel ati onship of capacity utilization to cost -- substitute
the relationship of capacity utilization to cost per pound
of product for the relationship of capacity to cost per
pound of total solids. Also, the Carlisle plant buys and
sells -- products while the Ling study addressed the cost
change for hard -- products only.

Dr. Ling had nodel ed the nost efficient method
to bal ance the seasonal and operating reserves of the

Order 1 Class 1 nmarket. He has cal cul ated that it would
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require three butter powder plants with a capacity of 3
mllion pounds per day to acconplish the bal ancing of the
necessary reserves for the northeast nmarket.

Dr. Ling's optimal bal anci ng nodel does not
reflect the actual bal ancing operations of the northeast.
There are seven bal ancing plants in the northeast of
varying sizes. Dr. Ling assunes that each plant receives
an equal volune of mlk. Due to the ownership and
| ogistics -- due to ownership and | ogistic reasons, that
assunmpti on does not reflect reality in the northeast.

Ot her testinmony will show that the bal anci ng capacity of
the -- of the -- of the order is not equally utilized.

Land O Lakes' relatively high capacity
utilization does not reflect the operations of the other
nort heastern bal ancing plants. Thus, costs at the Land O
Lakes plant are probably |ower than other Order -- |ess
utilized northeastern bal anci ng pl ants.

Land O Lakes replicated Dr. Ling' s nethodol ogy
for finding the cost of unused capacity at Carlisle during
the last 19 nonths and conpared that cost to the anmount
Land O Lakes woul d have received had Proposal 7 been in
effect during that period. The cost of unused capacity
was 2.3 tines greater than the anount Land O Lakes woul d

have received.
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ADCNE bel i eves that the experience at Land O
Lakes' Carlisle plant provides a real-world validation for
Dr. -- Dr. Ling's observations relative to the effect of
pl ant capacity and -- costs.

Q M. Schad, I'd just like to ask -- ask you a
coupl e additional questions on direct. |Is -- one of the
menbers of the Association of Dairy Cooperatives in the
Nort heast is Maryland and Virginia M|k Producers
Associ ati on Co-Op. One producers cooperative associ ation.
Are you fam liar and can you describe for us the
operations of -- of Maryland and Virginia -- (inaudible)?

A Yes, | can describe the operations generally.
Maryl and and Virginia M|k Producers Cooperative brings
two bal ancing plants. One pool -- one in -- one supply
pl ant at Laurel, Maryland. The second one they own in
partnership with a -- a group called -- (inaudible).
That's -- Strasburg, Virginia. That is pooled on --

(i naudi bl e) -- processing plant.

Both plants are butter powder and skim
condensed. Also, both plants try very hard to dry as
little powder as necessary and try to do as nmuch skim
condensed as possi bl e.

Q Does Maryl and and Virginia al so own and operate

a distributing plant which shows up as a partially
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regul ated handler fromtime to time in Order 17

A Yes.

Q (I naudi bl e) -- operation?

A Mor ganmai d - -

Q Approxi mately how many nenbers does Maryl and
and Virginia have or what m |k volunme do they
approxi mately represent in Order 1?

A |"d say over -- (inaudible) pounds.

Q (I naudi ble). Now, Land O Lakes -- you just
i ndi cated Maryland and Virginia has an Order 5 --
processi ng plant. Obviously, markets sone m |k on Order
5, correct?

A Yes.

Q OCkay. Land O Lakes, does it also market mlk
on Order 5 as well as Order 17

A Land O Lakes -- markets mlk in Order 5 as
pool shippers and -- (inaudible).

Q Now, earlier today Bob Wellington testified to
t he proposed nodification of Proposal 7. The | anguage
that was to be added that ADCNE -- at the end of Proposal
7 to exclude paynent of marketw de service paynents on
producers who on -- pooled on Order 1 until they have been
pool ed for three consecutive nonths, fully pooled for

t hree consecutive nonths. You know what |'mtalking
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about ?

A Yes.

Q OCkay. Now, you market in both Order 5 and
Order 1 and you've heard -- you' ve been here through the
entire hearing so far, have you not?

A Yes.

Q And you've noted that there is some interest in
the hearing record with respect to whether mlk fromthe
Order 1 marketing area is sonetimes pooled on Order 5 or
may be pooled on Order 57

A Correct.

Q Now, can you indicate fromyour know edge as a
mar keter of mlk in both orders what inpact there will be
if the marketw de service paynents cannot be nade from
Order 1 for three consecutive nonths as we have proposed?

A There is a tradition in Order 5 which all ows
dairy farmers basically within the entire mlk shed of the
nort heast to collect market service paynents in the period

of July through Decenber, which are called transportation

credits -- market service paynents. In order to be
eligible for that -- for those paynents, the -- the -- the
dairy -- the dairy farmer cannot be pooled on the -- on

Order 5 for all 12 nonths. They nmust during the February,
March, April, and May period, they must be pool ed on
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anot her order other than Order 5 in order for that dairy
farmer to be eligible for the transportation credits.

So there is a -- an incentive for marketers who
are -- who are connected with Oder 5 to take dairy
farnmers off Order 5 and possibly put them on Order 1
during that period of tine to nake them dairy farnmer
transportation credit-eligible. Again, you ve got to be
off two nonths out of four.

Qur proposal recognizes that there is a --
there is that incentive between two orders and that any --
any dairy -- any -- and we use the three nonths, which is
one nore than the two nonths, to basically say any
producers who are pooled on Order 1 during that period of
time they' ve got -- that they would be ineligible on --
for the Order 1 market service fees because they're pooled
for a shorter period.

Q So essentially, that |anguage was intended to
and woul d generally elimnate the possibility that
producers could draw suppl enental transportation credits
out of Order 5 during the fall and come back to Order 1
and draw marketw de service paynents -- that a handl er
could arrange their -- their mlk pooling in a manner
that, you know, you'd reap paynents out of Order 5 in the

fall and you'd reap paynments out of Order 1 in the spring.
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That woul dn't be possi bl e?
A It would not be possible.

MR. BESHORE: Thank you. | have no other
guestions on direct of M. Schad. He is available for
cross exam nati on.

JUDGE BAKER: Very well. Are there any
guestions? Yes, M. Rosenbaunf

CROSS EXAM NATI ON
BY MR. ROSENBAUM
Q M. Schad, in Table 3 you provided what you

describe as a cost estimate for building a 3 mllion pound

per day m |k powder butter plant, correct?

A Correct.

Was that prepared for purposes of this hearing?

Q

A It was.

Q Does Land O Lakes have any current plans to
build such a plant in the northeast?

A (I naudi bl e) .

Q The -- Land O Lakes has three supply plants

currently pooled on the Northeast Order, correct?

A | would take issue with the word "currently."”
The -- if you had the order statistics for the nonth of
August, you would see that there is nore -- (inaudible).

Q Al right. As of May 2002, you have three --
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A That's correct.

Q -- data provided by USDA Exhibit 5, page 45,
correct?

A That's correct.

Q And those plants are |ocated in G eenwood,
W sconsin; Munt Oive Springs, Pennsylvania; and Fernham
M nnesota; is that right?

A (I naudi bl e) -- Fernham

Q Fernham | appreciate that.

A Ckay.

Q -- correction. Could you tell me when the
G eenwood, W sconsin, plant was constructed?

A No, | can't.

Q How | ong have you been with Land O Lakes?

A |"ve been with Land O Lakes since the
predecessor cooperatives for 21 years. | was enployed by
a -- (inaudible) -- Dairy Cooperative which nmerged with

Land O Lakes in 1997. So | have been with Land O Lakes
since 1997.

Q And do you have a rough idea as to when
Greenwood was built?

A No, sir, | do not.

Q |s it decades and decades old or you don't

know?
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A | can't answer your question.

Q And do you know whether that facility has paid
off the entirety of its construction costs at this point
in time?

A | have no idea.

Q Al right. The Mount Oive Springs,

Pennsyl vani a pl ant.

A | also refer to that as Carlisle.

Q Al right. The Carlisle plant. Do you know
how ol d that plant is?

A It was built just before my tenure as -- in the
20- to 25-year range.

Q s that a plant that used to be owned by --

A (I naudi bl e) .

Q -- Dairy?

A Yes.

Q And do you know when that plant is paid off
-- strike that. Do you know whet her that plant was built
with a |loan froma bank?

A No, | do not.

Q Thi s next question nay be obvious, but do you
know whet her if there was a bank loan it's been paid off
by now?

A It's been expanded, and | refer to the
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expansion in ny testinony and tell you that the expansion

-- | -- Land O Lakes is a large corporation. | don't
know that the -- there are specific bonds that are --
specific to that -- to that expansion project or not.

Q Al right. And -- and then the firm || think,
you said is -- (inaudible). Wen -- do you know when --
(i naudi bl e) ?

A No, | didn't.

Q And these are the three plants that would be

actually receiving marketw de service paynents if that

provi sion -- Proposal 7 were approved?
A No. Plants don't receive -- (inaudible).

Agai n, as of August 1st, there is no -- there are no
supply plants up in the upper m dwest -- Land O Lakes nor
are there -- nor are there any dairy farnmers pooled on the
order -- (inaudible).

So Land O Lakes is a handler -- (inaudible).
The Departnent -- (inaudible) -- Proposal 7 on January
1st, Land O Lakes is a handler -- (inaudible) --
col l ecting marketw de service paynments on any -- any mlk

in the upper mdwest as it stands today.
Q Today. And --
A (I naudi bl e) .

Q As it stood as recently as May, you would have,
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correct?

A Had t he proposal been in effect in My, yes.

Q And you --

A (I'naudi bl e).

Q And the m |k handled by all three of these
supplies plants woul d have qualified for marketw de
servi ce paynments?

A The dairy farmers pool ed on the order would
-- would --

Q Right. The dairy farners pooled on the order
qualify for --

A (I naudi bl e) -- would define the paynent.

Q All right.

A The volune that the dairy farmers pool ed on the
order.

Q You probably have seen sone statistics show ng
that there was a lot of out-of-state m |k pooled on Order

1 in the May-June time period 2001.

A | -- | think you pointed that out.

Q "Il do it again. Just ask you --

A l'm-- 1 --

Q Are --

A Are you going to point me to the page?
Q Sure. It's Exhibit 5, page 87.
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A Yes.
Q Land O Lakes -- (inaudible) -- principally
responsi ble for that?
A | do not know.
(Pause)
BY MR. ROSENBAUM
Q This -- this -- in Table 3 of your Exhibit 15
where -- which is the estinmated cost of a butter powder
pl ant -- a new butter powder plant, is the -- did the
peopl e who prepared it know it woul d be prepared for

pur poses of this hearing?

A Yes.

Q And | notice that one of the line itens on page
-- on the first page is $9.1 mllion for what's called
"general and land."” Do you see that?

A "CGeneral and | and" under "contract" --
(i naudi bl e).

Q Ri ght .

A (I'naudible). | think it was page three.

(Pause)

BY MR. ROSENBAUM
Q And you' ve included over $6 mllion of costs
for what you call contingency, is that right?

A My engi neeri ng departnent has experienced --
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(i naudi bl e).

Q Meaning there's a possibility but not the
proj ect ed expenditure of that rmuch noney?

A My -- ny engineering departnent would probably
tell you it was a high probability.

Q And -- has Land O Lakes considered actually
buil ding a new plant in the northeast?

A As | -- as | -- as ny testinony says, Land O
Lakes expanded our current plant at Mount Oive Springs in
May 2000.

Q And so you're not thinking about building a new
plant, is that right?

A | have -- | have to say sonething here that
Land O Lakes has bonds and is registered by SEC --

(i naudi ble) -- things that I can say. They can't tell ne
about insider trading and such. So |I'mafraid to answer.
They keep telling me about forward-Iooking statenents. |

think |I've answered that once.

Q Now, in Table 4 you presented -- strike that.
Tabl e 4 shows -- anmpbng other things, | think it shows the
percent --

A The X-axis is the percent capacity as defined
by when | -- when | introduced the exhibit. And price per
pound -- (inaudible) -- solids.
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Q And -- and am 1 right that the -- do the dots,
if you will, represent actual experience?

A (I'naudi bl e).

Q Yes. And are they on a -- on a -- are those
particul ar nont hs?

A There are 19 nonths that | -- | |ooked through
2001 through July 2002.

Q Al right. And so do |I correctly concl ude that
-- and -- and this is one plant you're applying here, is
that right?

A That's correct. The Carlisle plant.

Q The Carlisle plant, which is also called the
Mount O ive Springs plant, correct?

A (I naudi bl e) .

Q And am |l correct in interpreting this as
showi ng that there has never been a nonth in the 19 nonths
covered where plant capacity fell below 50 percent?

A During that 19 nonths, that's correct.

Q And you actually show sonme nonths and nonth
data on the next page, Table 5. And am |l -- am | correct
t hat the annual average capacity -- percent of capacity is

64 percent?
A | do not know the answer. On -- if you're

telling nme you averaged those nunbers to get the nunmber --
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(i naudible) -- it mght be stated that it's -- it is the
average -- the arithmetic average of -- we're saying
January 2001 t hrough Decenber 2002? [|I'mnot -- |'m not
sure that that -- w thout thinking about it for a |ong
ti me whet her that describes anything other than the
arithmetic average.

Q How woul d you calculate it if you were asked
what the annual average capacity utilization was at that
pl ant during the year 20017

A Well, I think I'd sit down with about three or

four different people and I'd get their input before I

woul d just -- just -- (inaudible).
Q That -- those nunbers aren't far off the
utilization that Dr. -- M. Wellington testified to for
t he AgraMmark plant -- (inaudible)?
A | believe he said this -- he -- he calcul ated -
- (inaudible) -- 1 believe he said that he would --
(i naudible) -- the 60 to 70 percent range. (I naudible).
Q Ckay. And in -- in -- let me |ook at Table 1-A
if I could for a minute. AmIl correct in interpreting
this to show that Class 1 handlers deliver -- strike that.

Let me start fromthe beginning.
Am 1 right in interpreting this to show that

Class 1 handlers receive at their Class 1 plants the
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| owest percentage of m |k on Sundays?
A | think you're probably correct in that. And
again, just so -- just so the record' s clear, it's data
fromsix cooperatives. They' re 7(a) plant deliveries for

two specific nonths.

Q But even on Sundays they receive 70 percent or
nore --

A Of the nonthly average.

Q -- of the nonthly average. Is that right?

A Yes, sir.

Q How do you cal cul ate the nonthly average, by
the way?

A The nonthly average is the sum-- the total

di vided by the days in the nonth.

Q Your -- your Carlisle plant sells butter, is
that right?

A My Carlisle plant produces butter.

Q Ckay. And -- and who sells that?

A Organi zationally, there is a division called
Val ue Added within Land O Lakes. They are in charge of
the marketing |ogistics. They are -- the industrial
division sells it to the value added division and it
creates the price which is pretty nuch equal to what the

val ue added can buy it outside because we do buy it from
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sources other than our own plants.

MR. ROSENBAUM That's all | have for now.

Thank you.

JUDGE BAKER: Thank you, M. Rosenbaum Are

t here ot her questions? Yes, M. English?

Q

pr oduct

CROSS EXAM NATI ON
BY MR. ENGLI SH:
Foll owi ng up on that |ast question, if the

is cold -- is sold in the val ue added di vi si on

does that nmean that when it's sold in the marketplace it

is sold for sonmething other than commodity prices?

A

Land O Lakes butter -- (inaudible) -- higher

t han commodity prices, yes, Sir

Q

That product is a -- is a well known, well

recogni zed, well regarded brand that conmands a price

- a premum price above commodity, correct?

A

M. Wellington had to do his own comrercial .

And | can rely on that, thank you.

Q

"Il send you both a bill.
(Laught er)
BY MR. ENGLI SH

Foll owi ng up the question for -- from M.
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Beshore about the proposed nodification, if -- and the
avai lability of the pool mlk on Order 5 or Order 7 and
Order 1. 1Is three nonths really enough? | guess | ask
that in the context of if a producer ships mlk downs to
Order 5 and collects -- or his handler collects a
transportation credit for the fall nmonths and then that
producer cones back on in January and February and March -
- in May -- (inaudible) -- June. The first few nmonths
fromthis proposal they wouldn't be eligible. But for the

very nonths that Dr. Ling discussed and your statenment

shows -- (inaudible) -- testinony from M. Wellington
shows -- (inaudible) -- My, June, July, they still would
be able to -- to receive a paynent?

A A handl er would nore than likely put that
producer back on Order 5 after they becane transportation
credit-eligible so that the -- you only had to have -- you
woul d really have to exclude that producer fromthe Order
5 market for two nonths.

Q |s there any followup with a safety val ve
maki ng sure that in case they've decided not to it's not
there? You know, okay, if you're going to say they would
go back and take it back and it's not going to matter, the
vol ume's not going to be there. But what if the handl er

decides to -- (inaudible) -- up on Order 1, having
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coll ected the transportation credit for the -- for the
five or six nmonths of the previous year?

A | would say that as that -- as that handl er
| eaves -- (inaudible) -- the order, especially given the
fact that we are the group proposing tighter restriction
on the pool, then that m |k pool ed under the order would
have to perform The handl er who has that m |k pool ed on
the order would have to perform

Q Nonet hel ess, it's going to be eligible for the
very nonths that the greatest supply --

A You're assumng that they -- | don't know which
of the two nonths of the four that the handl er would
choose not to -- would choose to exclude a possible pool
on Order 1.

Q Wth respect to the facility in Carlisle that

was expanded in October -- expanded in 2000, 165 mllion
pounds, prior to that tinme -- was it expanded at all in
t he 1990s?

A There was a -- late '80s we -- we started off
with one -- one evaporator, one dryer.

Q VWhen you built the plant in 19777
A Yes. O thereabouts. |I'mnot sure it was '77,
but thereabouts. Started off with one dryer and one

evaporator. | would say in the '80s there was -- there
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was the inclusion of a second evaporator. The plan was to
build a dryer --

Q (I naudi bl e) ?

A | would think that we probably got into the
'90s when we built the -- the dryer, put the second dryer
in. There was a -- an expansion to the -- to the butter
side of the business -- (inaudible).

Q And so, starting with the facility being built
in the '70s and expansion of the evaporator which the
documents |I'm | ooking at indicate added in 1984, a dryer
whi ch you think was probably added in the "90s, a butter
capacity, and then the capacity in 2000. Land O Lakes --

A Do you al so have our press releases fromthe
time? | just need to know -- go on. |'msorry.
Q Land O Lakes has nade a series of investnent

decisions with respect to that facility, correct?

A Yes.

Q And | take it Land O Lakes has a -- a business
venture with the SEC, you know, makes various revi ews
first before they make those deci sions concerning the
financi al consideration for -- for those investnent
deci si ons?

A Every prudent busi ness organi zati on does.

Q And without the existence of these marketw de
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service paynents Land O Lakes chose to naeke those
investnents in 1977, 1984, the early '90s, the butter

- in the late '90s, and then the expansion in 2000,

correct?
A That's correct.
Q You -- you answer to questions from M. Beshore

i ndi cated that you al so had sonme information, and --
(i naudi ble) -- that's probably not all the information.
But you have some information regarding Maryl and and
Virginia. Do you have information --

A | have a general know edge --

Q General know edge. The plants in rural
Virginia, do you know what happened --

A |"msorry. Rural Maryl and.

Q Rural Maryland. Sorry. Rural Maryland. Do
you know what -- (inaudible)?

A The -- (Ilnaudible) -- very old. Could you --
(i naudi bl e) ?

Q Yeah. It predates the 1977 facility that Land

O Lakes built in -- in Munt Oive, right?
A The genesis of -- (inaudible).
Q And Maryl and and Virginia serves a variety of

custonmers in the southeast in addition to being pooled on

Order 1, correct?
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A Yes.

Q And do you know whet her Maryl and and Virginia
causes mlk to be either transferred or reverted back
from say, Orders 5 or 7 to their facility in Maryl and
fromtinme to tine?

A | can't answer that question but -- but 1'd
like to -- 1'd like to say -- (inaudible) -- the plant
that they are part-owners of, which is a reserve
processing plant in Order 5, there are provisions in Order

5 which nmake it advantageous for Order 5 mlk to be

delivered to Order 5 pool plant. 1In this case, a pool
supply pl ant.
So ny guess -- and |I'm not speaking for

Maryl and and Virginia in any way, shape, or form M
guess is that they would put those who dealt Order 5 mlk
into their -- their plant in Strasburg, Virginia.

Q But it is a fact, is it not, that at tinmes that
fills up and they -- the mlk into --

A Ri ght .

Q -- the plant in Maryl and?

A You' d have to have a Maryland -- (inaudible) --
representative to answer that.

Q Does Land O Lakes have agreenments with cheese

facilities on Order 1 with regard to supply --
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(i naudi bl e) ?

A What is -- what are cheese facilities on Order
1?

Q Located in Order 1. Cheese plants that are
| ocated in the marketing area that is Order 1

A The -- is the question, does Land O Lakes sel
mlk to cheese plants --

Q Yes.

A -- whose plants are -- is located in the

mar keti ng area of Order 17

Q Yes.

A Yes.

Q And are those contracts for commtted supply of
mlk?

A Agai n, what is your definition of "commtted"?

Q Do those agreenments provide for Land O Lakes

to provide a set supply of mlk each nonth of the year?
A There -- there -- as | think about it, the two
pl ants that are -- are -- have agreenents that have
paramet ers around nonthly delivery. Does that answer your
guestion?
Q The paraneters would be that --
A That's a --

Q -- you would buy sort of a m nimum and maxi mum
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amount? M ninum that you would supply and they coul d ask

for a certain anount, up to a certain amount, and --

A | think that -- yes. | would agree to that.

Q And you say that's two facilities that -- two
facilities that you -- Land O Lakes provide, to your
know edge?

A Yes.

MR. ENGLISH: That's all the questions | have.
Thank you.
JUDGE BAKER: Thank you, M. English. Are
t here any other questions for M. Schad? M. Vetne?
CROSS EXAM NATI ON
BY MR. VETNE:
Q M. Schad, | -- | my have spaced out, but did

you identify those two facilities that you supply? Maybe

you did, but well, would you do it again?

A | don't -- | don't think there's any problem
doing it. They're the two -- cheese facilities in --
well, one's in Maryland, one's in Pennsylvani a.

Q And -- and do the paranmeters work in such a way

that if the plant falls above or falls bel ow or demands
above the paraneter that there's sinply an additional
cost? Extra paraneter cost?

A Well, if their requirenments are greater than
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the specified maxinum it is at a rate higher than that --
(i naudi bl e).
Q Are there distributing plants in the northeast
that are supplied exclusively by Land O Lakes?
A Yes, there are.
Did you identify which -- (inaudible)?

Sure. Wawa Dairy Farnms and Dutch Val |l ey Foods.

(I naudi bl e) .

Q
A
Q Wawa and Dutch Vall ey?
A
Q Par don?

A

Dutch Val |l ey Foods.

Q And you have pool supply agreenments with those
pl ant s?
A Yes.

Q And you bal ance their needs, right?

A Yes.

Q Do those plants have any uni que nmarketing
practices which nmakes their supply either nore seasonal or

| ess seasonal than the average distributor?

A One -- one -- (inaudible) -- market. | think
their -- their seasonal demands probably peak the sane as
t he demands -- the typical market denmand.

The other is -- (inaudible) -- recognize that
because they have a lot of stores on the -- along the
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Jersey shore -- (inaudible).
Q So the -- the Wawa custoner actually would help
bal ance your -- your corequirenments because they require

nore when the market as a whole requires | ess?

A Except that the -- the cows usually react to
the -- to the heat the sane as the consumers. (I naudi bl e)
-- the cows | ower the production. So to that extent, it's
not only the sales side. You have to | ook at the supply
si de.

Q And that -- that sumer bunp in sales would
start in about Muy?

A Probably nmore when schools are out.

Q M ddl e of June?

>

Yeah.

You -- do you ever supply those two custoners
with mlk marketed through Land O Lakes from any other
producer or producer organization?

A Ask me the question again?

Q | s your supply to either Wawa or Dutch Vall ey
ever supplenmented by m Ik from any other producer or
cooperative association?

A We nmarket the mi |k of another cooperative
call ed Cunmberland Valley. |f they possibly -- (inaudible)

-- sonme of their mlk would be on our trucks to go to
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those plants. That would be the only instance. A year-
round agreenent that we had for -- (inaudible).

Q I s Cunberland Valley a -- a cooperative that
does not operate manufacturing facilities?

A That's correct.

Q And is Land O Lakes the -- the pooling handler

for that m | k?

A No.

Q They pool their own m | k?

A They do their own handl er report.

Q They do their own handl er report.

A Whi ch means they pool their own mlKk.

Q Do they market sone of their mlk outside of
Land O Lakes?

A Not to nmy know edge.

Q Does Land O Lakes direct that --

A No.

Q Do the other -- the other menbers of ADCNE, to

your know edge, al so supply pooling plants, distributing
pl ants that receive mlk pool supply contracted by --

(i naudi bl e) ?

A You'll have to ask them on those -- on those
answers. | -- | don't know the answer and can't speak --
ADCNE is nore a -- it's not a marketing agency requirenent
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so we're not trending that kind of information --
(inaudible). W find joint positions |like slave |abor or
regulatory and try to find joint positions on those.
Q Al right. And -- and beyond your

participation with ADCNE, you have no know edge, direct or

i ndirect?
A | probably have confidentiality agreenents --
(i naudi ble) -- M. Rosenbaum s group. | don't -- you'll

have to ask them

Q They're not all here though, are they?
Maryl and and Virginia?

A | see -- | see no representatives from Maryl and
and Virginia.

Q (I'naudible). Wth respect to Table 1, Sub-
Parts A and B.

A Yes.

Q You identified those as deliveries by the six
agency cooperatives to 7(a) plants. Those are cold pounds
delivered to and retained by distributing plants, am|
correct?

A They're 7(a) deliveries. | don't know what
"retai ned by" neans.

Q well, what | nmean is it doesn't involve any

mlk that's punped in and punped out. O mght it include
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such m | k?

A | -- I don't even know where things |ike that
happen.

(Laughter)
BY MR VETNE:

Q Ckay. All right. So, to your know edge, these
are end -- these are end receipts retained by the
di stributing plant?

A Yes, sir.

Q And -- and the two plants that are supplied by
Land O Lakes are included in those vol unes?

A Sure, yes. Plants -- these were partial
suppliers --

Q Ckay. If -- (inaudible) -- suppliers, do they
include plants that are supplied by other ADCNE
cooperatives?

A Yes, | believe so. | believe that's --

(i naudible) -- in all instances all over -- (inaudible).

Q Al'l right. Your supply -- any partial supply
t hrough plants that are primarily supplied by independent
producers, non-menber producers?

A Land O Lakes?

Q Yes. Does Land O Lakes supply any

di stributing plant where the plant is primarily supplied
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by the farners who are not nenmbers of any dairy
cooperative?

A On a seasonal basis, yes. | can't think of any
on a regul ar basis.

Q On a seasonal basis. Are you referring to spot
requests for mlk?

A Yes.

Q Do you have any contractual commtnment to
pl ants that are supplied primarily by non-nmenber

producers?

A I"'mtrying to -- (inaudible). | -- as | think,
| do have also deliver to plants that -- that do have
their own -- probably better safe. [1'Il stick with ny --

my earlier characterization. On a seasonal basis --
(i naudi bl e).

Q The plants that Land O Lakes supplies that you
share in supply obligations to -- (inaudible), is
bal anci ng of those plants also shared with the other
cooperatives?

A Yes and no. Not -- not in all cases.

Q Okay. So there's -- there's -- there may be
sone cases, for exanple, where Land O Lakes has a
comm tted supply and anot her cooperative bal ances

suppl enmental and surplus m|k?
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A Yeabh.
Q And vice versa? Does that also happen?
A Probabl y, yes.

The deliveries to (7)a plants on Tables 1-A and
1-B, to the extent that they represent Land O Lakes m | Kk,

what percentage of those deliveries is classified as Cl ass

1?

A | do not know.

Q You don't have any -- any function in either
filling out or reviewing the reports that are filed on a

mont hly basis with the market adm nistrator?
A No.
Q And with respect to the total vol unme of

deliveries to 7(a) plants by the six cooperatives, do you

have any -- any know edge or a good estinate as to what
the Class 1 utilization of those deliveries are?

A No, sir, | don't know -- (inaudible) -- on the
partial, | surely don't know -- (i naudible).

Q Do you have any reason to believe that it woul d

be any different than it had previously been testified
that Class 1 typically is in excess of 85 or 90 percent?

A No. | think M. Fredericks' characterization -
- speaks for itself.

Q There is a provision in the -- the order for
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what's called a 7(b) plant, which is a -- a | ocked-in UHT
plant, as | recall?

A No, | understand it is not.

Q Do the six cooperatives -- any of the six
cooperatives market m |k through any | ocked-in 7(b) plant?
A To nmy know edge, there are no 7(b) plants --

(i naudi bl e).
Q Sone of the 7(a) plants, however, do make UHT
m | k products?
A (I naudi bl e) .
Q To --
A To answer your question, not to nmy know edge.
Q All right.
(Pause)
MR. VETNE: | don't have any nore questions
ri ght now.
JUDGE BAKER: Are there any other questions for
M. Schad? Yes, M. English?
CROSS EXAM NATI ON
BY MR. ENGLI SH:
Q Goi ng back to the question about what happens -
- Oder 5, there's two different ways that the noney is to
be paid out of the Order 5 pool for mlk delivery to the

sout heast, correct? (lnaudible) -- orders have -- one is
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producer mlk and another is transferred mlk, correct?

A My under st andi ng under the transfer
transportation credit, both -- both are eligible for
transportation credits.

Q And so to the extent mlk is transferred,
received first at an Order 1 plant and then transferred to
an Order 5 or an Order 7 plant and receives a
transportation credit for that, if that occurs in the
fall, that has effectively increased the quantity of mlKk
needed for Class 1 in Oder 1 while drawing a
transportation credit for the different pool, correct?

A l"mnot -- if part of your question stated that
the -- the Class 1 utilization of the -- of the
transferred mlk fromthe Order 1 pool plant should be --
to the Order 5 or Order 7 plant, yes, the -- yes, indeed

the Class 1 revenues conme back to the Order 1 pool.

Q But --

A | mean, that's probably a question that --

Q | understand the revenues cone back, but the
mlk -- the mlk went sonewhere else?

A The m | k went sonmewhere el se.

Q And - -

A And that mlk -- and assumi ng that they crossed
all the other T's, the mlk -- it would be eligible for
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the transportation credit.

Q Correct. And -- and sinultaneously in this
crossroads, it is not being -- (inaudible) -- marketw de
service paynment -- (inaudible) -- it is nevertheless going

to draw a marketw de service paynent under your proposal
is that correct?

A | think you're -- you m scharacterize our need
for that. Qur need for the marketw de service paynment has
to do with unused capacity, so | don't think -- think
you'll find -- (inaudible) -- we don't have that issue --
(i naudi bl e).

Q But isn't the -- the reason behind these
capacity in reverse, that the mlk wasn't available in the

fall because it got routed down to the southeast?

A In -- in nmy case, when -- when | -- (inaudible)
-- solids, | include the -- (inaudible).

Q | understand, and that's my point. It didn't
actually -- it doesn't use the Class 1 to serve the Oder

1 market, did it?

A The -- the revenue canme back to the Order 1
market. Fromthat extent -- from-- fromthe producer
pool standpoint, it's all the same whether it's delivered
on the ranmps in Lancaster County or sent to a plant in

Atl anta, Georgi a.
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Q But it nonethel ess has created a -- (inaudible)
-- unused capacity in the four nonths for Order 1 for
whi ch you're asking Order 1 producers to pay, correct?
A Again, | -- sinplistically, yes. But there's
nore to it than that. And you' re not even | ooking at, you

know, the Charlie Ling study. And we're basing it on the

t heoretical nodel, not the -- the experience of each of
t he pl ants.
The things that | -- | brought to you, the

experiences of the plants, the Carlisle plant --
(i naudi bl e) -- sone nunbers to try and -- (inaudible).

Q And you've also told us that Land O Lakes
sells mlk into Order 5, correct?

A Land O Lakes -- (inaudible) -- pool on Order
5, correct.

Q And you're famliar with the fact that in -- in
at |l east Order 5 and perhaps nmany ot her nmarket orders the
-- does Order 5 have a -- (inaudible) -- place --

(i naudi ble) -- for deliveries of mlk to Class 1 handlers?

A There's a DCNA prem um

Q And does the DCNA prem um have a provision in
it for receiving credit for the purpose of encouraging

Class 1 handlers to receive mlk on a basis that is nuch -

- that is nore uneven than what it shown on Table 1-A of
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Exhibit 177
A Yes.
Q (I'naudi ble) -- place for your mlk delivered to

Order 1 Class 1 processors?

A Yes.
Q And does that include receiving credit for

receiving mlk on a uniform basis?

A I n nost cases, no.

Q And the Class 1 premium-- there's a Class 2
premumin -- in this order, Order 1, correct? 1Is there a
prem um for deliveries of -- prem um Class 2?

A | do not believe there is a published --

(i naudi bl e) -- much of the agency -- publishes Class 2
prem um

Q Do you know whet her Class 2 prem uns are
charged, whether -- whether prem uns are charged for Class
2 mlk?

A | -- yes, Class 2 -- Class 2 is sold above

f ederal order m ni muns.

Q Do you know whether the Class 1 premumis

hi gher than the Class 2 prem um above order nininmuns on a

general basis in Oder 1?

A In my experience with Order 1, Class 1 prem uns

are -- they are geographically defined so that | can
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answer that question "yes" and "no." In sonme places the
Class 1 premuns are higher. In other places in ny
experience in the Order 1 marketing area -- (i1 naudi bl e)

-- of Class 2.

Q Are those places in your experience where the
Class 1 premumis higher -- is part of the justification
for that in order to conpensate for costs of bal ancing?

A (I naudi bl e) -- Pennsylvania M|k Marketing
Board which sets the mlk order premum And there's a
regul atory over-order prem umin Pennsyl vani a.

Q Well, you beat ne to it. For instance, on the
mlk that you deliver to Wawa, to the extent that's
Pennsyl vani a produced and Pennsyl vani a processed and
Pennsyl vania distributed mlk, there is an over-order
prem um presently in place at $1.65 a hundredwei ght for
Class 1 m |k, correct?

A That's correct.

Q Do you have Exhibit 5, the market adm nistrator
exhi bi t?

A (I naudi bl e) -- yes, | do.

Q Woul d you open to page 79 and 807

A (I naudi bl e) .

Q Sevent y-ni ne and 80.

(Pause)
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BY MR. ENGLI SH:

A Seventy-nine and 80.

Q Starting on page 79 and -- alnpst a "yes" or
"no" answer if at all possible. And again, as | prefaced
with M. -- Dr. Wellington, I'"'m-- 1| know I'm asking for
confidential information. |If that's the answer, that's
t he answer.

But could you tell me whether in any nonth on

page 79 were transfers to other order plants -- whether
Land O Lakes transfers mlk to plants rated under Order

6, which is Florida?

A | think that's confidential information.
Q And so if | asked further detail ed questions
i ke quantities, you -- you would say that that's

confidential?

A | think that would follow frommy earlier
guesti on.

Q And if | asked you about page 80 siml ar
guestions, the answer woul d be confidential? Questions
about diversions to other order plants? |If | asked
guestions about details about the nunbers for nonths for
which there's restricted data, you would -- it would be
confidential?

A Yes, sir.
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Q That's fine.
MR. ENGLI SH: | have no further questions.
JUDGE BAKER: Are there any other questions for
M. Schad? Let the record -- M. Arns?
CROSS EXAM NATI ON
BY MR. ARMS:

Q In response to a question raised by M. Vetne
regardi ng plants --

A l'msorry. M. Vetne --

Q Asked you about 7(b) plants. You, | believe --
(i naudi ble) -- the termas ESL plants?

A No, | --

Q Expanded shelf-life plants?

A Hi s question was were there any other UHT
plants. | said |l -- | stated | thought there were ESL
pl ants. Then | cane back and | said in response to your
specific question of UHT, not to nmy know edge --

(i naudi bl e).

Q No UHT pl ants?

A Not to nmy know edge.

Q You do supply, do you not, plants -- a plant
| ocated in Wnchester, Virginia, operated by --

(i naudi bl e) ?

A Yes, | do.
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Q And in your -- since you've been doing that,

how woul d you classify that plant? 1Is it a 7(a) plant?

A Yes.

Q Located outside the marketing area?

A Yes.

Q In other words, a distributing plant -- 7(a)

di stributing plant?
A It's ny understanding that's how it is.
Q But you' re not aware whether or not their

out put is extended shelf-life or UHT product?

A It's ny understanding that it's ESL, it is not
-- (inaudible) -- they do non-refrigerated stuff --
(i naudi bl e) -- store shelves next to cereal.

Q Okay. So you are saying that it's an ESL 7(a)
pl ant basically, is that correct?

A To ny knowl edge -- that's howit is classified,
to nmy know edge.

Q And the other --

A That is a -- (inaudible) -- the products that
t hey make.

Q They are in Federal Order 17

A | -- (inaudible).
Q Li kewi se, there's an ESL plant, is there not --
(i naudi bl e) -- Steuben Foods in Elwood, New York?
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A | have no know edge of Steuben Foods.
On your table showi ng capacities --
A Table 5 --
(Pause)
BY MR. ARMS:

Q Did you run a special situation this year with
regard to a major supply into your plant that affected --
greatly affected your capacities -- capacity levels
influencing -- influencing this table?

A We could play cat and nouse, but | think you're

alluding to the fact that Hershey Foods --

Q

O » O » O » O >

>

basical |y

strike.

Q

Her shey Foods -- (inaudible).

-- (inaudible) -- dairy market used to --
Correct.

-- (inaudible) -- a supply --

But that's why --

-- Hershey --

-- this table --

And -- yes.

Affected the -- (inaudible) -- capacity?
In the -- due to the strike, Land O Lakes

| ost that custonmer for the duration of the

Can you -- can you identify the nmonths invol ved

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



© 00 N oo o b~ w N P

N NN NN R R R R R R R R R R
A W N P O © 0O N O 00 N~ W N P O

654

there, the period?

A | can identify just like -- | nmean, all you
have to do is read the newspaper. | believe it was April
part of April, all of My, part of June.

MR. ARMS: That's all | have. Thank you.
JUDGE BAKER: Very well. M. Tosi --
(i naudi bl e).

MR. TOSI: Yes, | do, Your Honor. Thank you.
CROSS EXAM NATI ON
BY MR. TOSI:
Q Denni s, thank you for in your testinony trying
to relate the -- the costs applicable to Carlisle and

conparing and contrasting themto Dr. Ling s study.

You -- you related your costs back to so nmany -
- (inaudible) -- product.
A | -- | did pounds of total size. Dr. Ling did
pounds of -- (inaudible).
Q Okay. Excuse ne. | stand corrected. Did you

-- could you or would you know if you wanted to convert

t hat back to the hundredwei ght cost?

A Hi storians do it. And because of the --
(i naudi bl e) -- products sold and the different costs --
(i naudi ble) -- starting to look really, really strange.

Qur accounting is set up for the total size. W do total
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-- (inaudible) -- accounting, yes. That's the way we --
(i naudi ble) -- California. (Ilnaudible).
So, could |l doit? I'm-- I"mjust not sure

what happens when you start to do cream and do condensed
mlk comng in and out. You know, | think it's better
that | don't.

Q Okay. Also in your testinony, you indicated
that other testimony will show that the bal ancing capacity
of the -- of the order is not equally realized. Are --
are there going to be nore witnesses to --

A M. Gallagher is going to testify.

Q -- conme back? Okay. Who in the northeast
mar ket benefits fromthe existence of butter powder plants
that are perform ng the bal ancing function?

A | think all participants in the market benefit
in that -- (inaudible) -- market sort of speaks -- that's
-- (inaudible) -- not out chasing -- (inaudible). M.

Wel lington said he -- (inaudible). | think that it
enhances the credibility of the class prices ina -- in a
| arge, |l arge sense in the marketw de sense and al so
enhances the ability for all to -- (inaudible).

Q Do you think it's a good policy to --

(i naudi ble) -- to charge producers for services that

you' re providing?
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A Handl ers charge producers -- getting back to --
if you're asking if the legislation allows us to do it --
(i naudi ble) -- to be conpensated fromthe pool prior to
the -- to the disposition to producers.

| f handlers are providing a service to the

benefit of all, this is a way to -- to get that --
(i naudi bl e) -- back to the handlers who are providing that
service. It is the place where we all draw from the
pool .

Q | want to probe that just a little bit nore.

Do you have an opi nion about whether or not the act
provi des us the authority to regul ate producers in this
capacity as producers?

A l"m-- 1"mnot sure of the question. Can you
expand on the question?

Q Mar keti ng orders or the -- the act -- the
Agricul tural Marketing Agreement Act of 1937 that
authorizes mlk orders. Are you of the opinion that the
act provides us the authority to regulate producers in
their capacity as producers?

A | thought that the underlying theory is you
regul at e handl ers.

Q Okay. To the extent then that you --

(i naudi ble) -- the | aw authorizes handlers to charge
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producers for a service that they're providing, would it
be reasonable to conclude that if you' re an independent
producer you -- whether you like it or not, you' re being
forced to pay for a service in that regard? You're being

regul at ed?

A It's not -- (inaudible) -- it's not a --
(inaudible). 1Is there nuch difference between --
(i naudi bl e) -- independent producer and -- and requiring
themto pay for the services -- (inaudible).

Q |"msorry. | -- 1 didn't hear you.

A | -- 1 said it -- 1 think it's a semantic
argument. But | -- | -- | question is there any
di fference between the -- the Departnent going to

i ndependent pools and requiring themto pay a fee for the
services of the market adm nistrator.
Q | can't inmagine there is.
(Laught er)
BY MR. TOSI:
Q Okay. One other thing. To the extent that
-- this kind of builds off of -- (inaudible) -- M.
Gal | agher suggested that maybe you would be the one better
able to answer this question.
M. Gallagher's testinony indicated that there

was about 184 non-pool plants scattered throughout the
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nort heast marketing area. And while any one of them may
have the singularly neaningful -- and | guess in that
context it would probably come out of Queensboro --
Queensboro Farns that perhaps taken as a whole that the
exi stence of -- of those plants providing outputs. Is a
very significant bal ancing function being performed by
those entities as well?

A | -- I -- (inaudible) -- to M. Gall agher.
(Laught er)
BY MR. TOSI:

A | think -- (inaudible) -- Land O Lakes

operation is centered around investnent in Carlisle.

(I naudible) -- to this in ny testinony here. | think M.
Gal | agher may have a different nmethodol ogy -- (inaudible).
| think that to the extent that he plays -- (inaudible).

| think he's better answering. And, Gno, | pron se --

(i naudi bl e).

Q Ckay. Going a little bit off of M.
Vel lington's testinony, should the Departnent --
JUDGE BAKER: (I naudible) -- speak a little
nore |loudly -- (inaudible).
THE W TNESS: Okay.
JUDGE BAKER: Thank you.
BY MR. TOSI:
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Q Should we tend to discount the -- (inaudible)

- the role of cheese plants in balancing the northeast
mar ket ?

A | think M. Wellington probably could answer
that question better, and I think he did.

Q Yeah. | know -- | know that he did. |[|'mjust
aski ng your -- another participant in all this and | was

hoping to hear the Land O Lakes sl ant.

A | think in -- in this marketplace there are
-- there are cheese plants that probably -- (inaudible).
But the -- the -- (inaudible) -- of their 21 years |'ve

had in the dairy cooperative in this market, you don't
bal ance with cheese.

The exanpl e of Lehigh Dairy Farns as the owner

of the cheese plant in Allentown, Pennsylvania. They sold

-- (inaudible). It's very hard for a cooperative entity
to balance with cheese. That doesn't say that to sone
extent they do have the ability to -- to work the extra

day to -- (inaudible). M. MIller talked about tolling --

(i naudi ble) -- that to do a tolling arrangenent you need
the mlk processed and the price won't -- price won't
cover -- (inaudible).

Q Can you tell nme how all producers in the market

benefit by the existence of butter powder plants to
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perform the bal ancing function? Can you put a value on
that, how nmuch the blend price is enhanced, for exanple?

A How much is the blend price enhanced on -- by
butter powder plants. | guess -- during his -- during M.
Ling's study he says that you can give -- you could have
done a whole thing for cheese -- an equal nunber of cheese
plants. |If he had input a different set of nunbers into
the cost -- cost relationship.

M. Wellington's testinony said that it's too
expansive -- (inaudible) -- to balance the butter powder.

So butter powder is the nore efficient way of

doing it. However, there have been cases of producer
prices that when -- (inaudible) -- secretary, she rates
mar ket service paynents and it will be based on the Ling

study of butter powder plants rather than cheese plants.

Q That's assum ng she fully considers it this
tinme.

A That assunption -- (inaudible).

Q OCkay. So to the extent that the secretary may
beli eve that she needs to be shown how t he nmarket
benefits, you have no neasure to offer her other than your
costs? So we're -- we're very well indicated here on the
costs.

A It's again --
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Q -- ask the secretary to make the pool a little
i ght on benefits?

A If you agree there is a market benefit to
bal ancing -- (inaudible) -- to the extent that the -- the
mar ket needs to be bal anced, we show that the cooperatives
are doing it, and that -- that is a factor. | can't --
(i naudi ble) -- activities that we're doing. W can put a
cost on -- if we agree that all benefit because the -- the
-- (inaudible) -- the whole incur several costs. That's -
- that's the best we can do.

Q Thank you. Just a little bit here on your
mar ket wi de service paynents -- excuse ne, the
transportation credit paynents, the former marketw de
service fromOder 5. Did | understand your testinony to
say that -- that the paynents fromthe transportation fund
sonehow goes back to the Order 1 pool given certain

conditions?

A No. No, it wasn't the transportation dollars.
| was tal king about the Class 1 value. |If mlk is taken -
- taking a hypothetical, if mlk is transferred out of

Carlisle, which is a pool supply plant, to an Order 1 --
|"msorry, to an Order 5 plant in North Carolina, the --
the higher -- the plant with the lower utilization --

(i naudi ble) -- would go back to the Order 1 pool.
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Q | understand. I'msorry. | msunderstood you
before. Under the southeast transportation credit
provi sions, are producers' fee prices at all reduced
because of the marketw de service fee for transportation
credits?

A It's ny understanding that the -- the amount is
financed by the increase in the Class 1 price over a
period of nmonths in the year. |If -- if you can -- if you
-- if you want to nake the junp that the -- the dairy
farmers -- docunment value, in the absence of
transportation credit there would be over-order prem uns
or through the Departnent providing a different Class 1
price. And if you say that there was that opportunity.
But to answer the specific question, it does not come out
of it.

Q (I naudi bl e) -- would be an exanpl e of handlers
chargi ng other handlers for a service that's for
mar ket wi de benefit? Handler to handl er?

A Yes.

Q The producer is left out -- (inaudible).

A Except for the opportunity.

MR. TGOSI: Thank you. That's all | have.
Thank you. | appreciate it.

JUDGE BAKER: Does that conplete your
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gquestioni ng, M. Beshore?
MR. BESHORE: Yes. | -- | do have a few
gquestions for M. Schad on redirect.
REDI RECT EXAM NATI ON
BY MR. BESHORE:
Q M. Schad, on the -- picking up on that | ast
guestion, are you famliar at all with the marketw de

service paynments paid out of the Order 30 pool?

A | am generally famliar

Q There's no -- there's no supplenental -- you
woul d be -- you m ght know then that there's no
suppl enmental assessnent on handlers in Order 30 to -- to

raise a fund to make marketw de service paynments?

A That's correct.

Q But the --

A (I naudi bl e) .

Q -- handl ers who assenble nmlk in the Class 1
mar ket are paid eight cents a hundredwei ght on those
assenbl ed vol unes?

A That's my under st andi ng.

Q Okay. OQut of the pool, reducing the price?

A That's my under st andi ng.

Q Ckay. And handlers who nove mlk for Class 1

pur poses within the order fromone point to another are
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rei mbursed out of the pool for supplenmental transportation
charges in Order 307

A My understanding is that's correct.

Q Ckay. And that's -- M. Wellington testified
that's what the act specifically authorizes with respect
to marketw de service provisions?

A Correct.

Q Okay. Now, if you just think about those
provisions for -- for a mnute -- you probably don't know
the answer to this question but let ne ask you. Do you
know whet her the -- before eight cents a hundredwei ght was
al | owed, what -- when it was pronulgated to be paid out of
the pool to handlers who assenble mlk for Class 1 use in
Order 30, a benefit -- a benefit was quantified with
respect to what benefit that was to the producers in the
mar ket ?

A | -- | have no know edge that such a study was
done or such evidence was put into the hearing --

(i naudi bl e). That provision -- (inaudible).

Q Okay. Now, let's stay in the upper m dwest
just a little bit then. | think you testified but | want
it to be absolutely clear that the Land O Lakes plants at
Greenwood, W sconsin, and Fernham M nnesota, are not

supply plants on Order 1 comrencing in August of 20027
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A That's correct.

Q Keeping -- keeping m ndful of the SEC, are
there any present intentions to repool those plants as
pool supply plants on Order 17

A We have no -- no intentions that | know of.

Q Okay. The -- the handler list reflects that

over -- since 2000 of the -- you know, | guess nmaybe three
pl ants, M nnesota, Wsconsin -- pooled on the order, the
two -- (inaudible) -- plants and a -- and a DFA pl ant for
sone period of time in Burks Falls, Mnnesota, | think?

A That's correct.

Q s -- does Order 1 require under its provisions
those -- m |k assenbl ed through those units to performfor
the market fromplant -- from states outside the market?

A (I'naudible) -- and it has -- it's a state by
state regulation -- (inaudible) -- mlk fromw thin the

mar keting area qualifies. Each state, M nnesota and
W sconsin, had to qualify shipnments fromthose particul ar
-- (inaudible).

Q To your know edge, during the spring nonths of
2001 with respect to the Land O Lakes mlk from M nnesot a
or Wsconsin, was the m nimum 10 percent required shipping
percent age under the order met with physical deliveries

from M nnesota and W sconsin into Order 1 during those

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



© 00 N oo o b~ w N P

N NN NN R R R R R R R R R R
A W N P O © 0O N O 00 N~ W N P O

666
periods of time?

A The record would show that those -- those --
all three of those plants were not pooled on the order |
guess it would have been August of 2000 until Decenber of
2000, which nmeant that those plants would not have been
under what we're calling today the | ock-in provision. So
t hroughout the entire year of 2001, those plants perfornmed
at -- at the percentages specified in the order or as
anmended by the market adm nistrator.

Q And t hose percentages -- when you say
"perform"” that nmeans deliveries fromthose plants was --
supplies to those plants to Order 1 distributing plants?

A That's correct.

Q M. Schad, | think the -- let's ook at Table 5
of Exhibit 17 for a mnute. You were asked several
guestions about the utilization of Land O Lakes' plant at
Carlisle in Mount Oive Springs, Pennsylvania. You
provi ded sonme -- nuch -- much information in your
testimony and in your exhibits.

By the way, this is probably the | argest

bal anci ng plant in the northeast, to the best of your

know edge?
A | would -- | would -- yes. The answer to that
is "yes."
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Q You don't know anybody else -- any other plants
in the northeast that have the capability of -- of
handling over 5 mllion pounds a day?

A No.

Q Do the capacity figures shown -- the nonthly

capacity figures shown on Table 5 of Exhibit 17 mask the

daily and -- and weekly fluctuations in capacity
utilization at the plant?
A Yes. There are -- these are nonthly nunbers.

If you took Table 1-A and 1-B, deliveries to Carlisle
probably -- (inaudible) -- we also have Class 2 and Cl ass
2 custoners which would -- (inaudible). But the answer to
your question is, yes, they would mask the daily and
weekly fluctuations of received -- (inaudible).

Q OCkay. And they probably -- you know, sonething
li ke the delivery patterns shown on the inverse or the --
the other side of the delivery patterns shown on Tables 1-
A and 1-B probably?

A Sure. Yes.

Q Now, let's talk about benefit to the nmarket of
this -- your bal ancing services which are reflected on
Table 1-A and 1-B. |If the ADCNE cooperatives did not
deliver on the 19th of November 2001, 21.8 mllion pounds

of mlk to those -- those distributing plants but -- by
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the way, in Novenmber | assunme there would have been pl ant

capacity at -- at Carlisle and other facilities in the
market to retain that 21.8 mllion pounds?

A Yes.

Q Now, if that was not the | east delivered to

those 7(a) plants, would there have been | osses suffered
in the marketplace? Your Order 1 narket, would there have

been sone marketing chall enges?

A Sure. As -- as hypothesized with --
(i naudi ble) -- instead of the trucks going to the Class 1
pl ants, they were -- they could only go to the bal ancing

pl ants. Those sal es would be | ost.

Q Let's say there wasn't -- let's say the weat her
was fine but the plants ordered the m |k and you j ust
decided to -- keep it and manufacture it. \What would --

what woul d happen to the marketpl ace?

A What woul d happen? 1In the short term sales
woul d be lost. On a |onger term handl ers would have to
go beyond the -- the market we own. Gven the -- part of
the things we're tal king about in -- (inaudible) -- right,
| would think it would be harder to have the -- the pool
to pay for mlk com ng across the distance. | don't think
it -- (inaudible) -- of Mnnesota -- (inaudible) -- of the
order would pay for the transportation. | think we're
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| ooking at -- (inaudible) -- the ampunt that -- taking the
qualification -- (inaudible) -- the handler would have to
pay nore out of pocket. So -- (inaudible).

| guess the question would be whether the --
the marketplace, if he's init, would pay the higher
prices for that. And if not, naybe the -- the handler
woul d go to his independent supplier and tell himthat
there's a -- I'"'mgoing to pay the sane dollars to get the
sanme mlk but it's going to cost me to get it fromthe
further plants.

Q By the way, are premuns paid to -- over-order

prem uns paid to i ndependent producers in the area of the

Order 1 mlk shed that you're famliar with?

A Yes, they are.

Q Very substantial prem uns?

A Yes, they are.

Q So a handl er who had i ndependent suppliers
wasn't provided -- if the cooperatives didn't release mlk
from-- fromtheir mlk supplies to neet those surge needs
of the handlers on the -- you know, on that Monday in

Novenber when they were the highest, they have to possibly
go out in the area and replace that m |k at higher
expense, correct?

A Yes.
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Q O if they were going to try to get the mlk
somewhere else in the Order 1 marketplace, where m ght
they go to get it and at what cost?
A | guess they would get the -- the alternative
answer is what M. Ling calls the excess supply. And you

would go to a --

Q Cheese pl ants?

A -- the cheese plants and | ook for --
(i naudible) -- mlk, and we'd be talking -- give up
charges to a -- for a corporation.

Q G ve up charges to a corporation. In other
words, if you're going to -- if you have to take m |k out

of Kraft's cheese plant and now they're not going to be
able to nake their brand and val ue added cheese products
but they're going to give it up for -- for a fluid
processor, it's going to cost them noney?

A Yes.

Q Okay. Substantial noney?

A That would be ny -- that would be nmy -- ny
expectation, yes.

Q In all likelihood, in your judgnent and on the
basi s of your experience, nore noney than you're able to
get on a regular basis for your Class 1 sal es?

A Sur e.

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



© 00 N oo o b~ w N P

N NN NN R R R R R R R R R R
A W N P O © 0O N O 00 N~ W N P O

671
Q Now, let's |look at the flip side. In My, the
27th of May 2001, ADCNE cooperatives had 10 m |l lion-plus

| ess pounds of requests for deliveries to those 7(a)

plants. First of all, let's assune that you all insisted
t hat --

A Just so the record's clear, 10 mllion -- |
think you made a conparison. Ten mllion |ess than?

Q Than the Monday, Novenber 19th volunme that |

was previously referring to, okay? What if you insisted

that the -- you know, you want that 10 mllion pounds
back, so to speak. You wanted the handlers -- sonebody
else in the market to handle that 10 mIlion pounds that

were required by the pool market in Novenmber. What woul d

happen in the marketpl ace?

A | guess your --

Q -- pounds of -- milk a day?

A You' re asking --

Q ' m asking you to use your market experience

and your judgnent to tell us what woul d happen in the

mar ket pl ace so we can understand the benefit in as --

A -- crash.

Q What prices would crash?

A The prices that would be -- mlIk would be sold,
given -- given the volunme we're tal king about, at a
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substantial discount to the -- to the class price.

Q Woul d there be the sane funds avail able to pay

the avail able order prem uns to independent producers in

the Order 1 mlk shed that there are today?

A No, | wouldn't expect so.

Q |s that a benefit that's tangible that's in the

in the mlk check of those producers every nonth under

t he present marketing conditions?

A Yes.
Q Wth respect to LOL's -- Land O Lakes

capacity at Carlisle, what -- Bob Wellington tal ked about

eval uating capacity in ternms of the plant bottle neck.

VWhat -- what's the limtation at Carlisle?
A | guess that'd be evaporating.
Q And what's the maxi num evaporation capacity?
A Five -- 5 mllion pounds per day. Closer to 5
to 5.5 mllion pounds per day.
Q Now, you referred to -- | think M. English

per haps asked you some questions about prem uns in Order

and you referred to DCMA.

A Yes.
Q Can you tell us what DCMA is?

A | think it's Dairy Cooperative Marketing

Agency.
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Q And that's -- it's an over-order --
A A marketing --
Q Agency -- (inaudible). MWhich is opposed to
cooperatives marketing mlk in -- in order -- in the

sout heastern United States?

A Five, seven, probably six as well.

Q s there DCMA in Order 1 or its equival ent?

A (I naudi bl e) -- northeast marketing agency.

Q s it established --

A Whi ch - -

Q -- pool and account for prem uns and over-order
payments and daily delivery -- daily mlk delivery

credits, et cetera, the same way DCVA does?
A Yeah, yeah.
Q Has that ever been possible in the northeastern

United States?

A No.

Q In your -- in your lifetine?

A In my lifetime, no.

Q Has it been tried and been unsuccessful ?

A | don't even know if it got to the point of
trying. The parties -- the parties -- (inaudible).

Q And you've got a large proportion of

i ndependent producers in the marketplace?
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Absol utely, sure.

(I'naudi bl e).
(I'naudi bl e) -- would include any other federal
-- or unregulated -- (inaudible).

MR. BESHORE: May | have just a nonent, Your

(Pause)

MR. BESHORE: |'m being directed to cease

further questions by ny clients.

are none.

JUDGE BAKER: By -- by your clients.

(Laught er)

JUDGE BAKER: Are there any other questions?

(No response)

JUDGE BAKER: Let the record reflect that there
Thank you very much, M. Schad.

(Wher eupon, the witness was excused.)

JUDGE BAKER: It's now 7: 12 and we shall recess

until 8:30 -- (inaudible).

M. Beshore, you have one npbre w tness?

MR. BESHORE: Yes, | do. M. @ll agher.
JUDGE BAKER: (I naudi bl e).

MR. BESHORE: Yes.

JUDGE BAKER: All right. Then -- (inaudible).
MR. BESHORE: | would assune it would lead to
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any other -- non-proponent testinmony with respect to
Proposal 7 which --

JUDGE BAKER: (| naudi bl e)

MR. BESHORE: -- maybe there won't be any and
then we could nove to the other proposals.

JUDGE BAKER: Very well. (Ilnaudible) -- going
to be able to take up the rest of these proposals.

(Laught er)

MR. ENGLI SH:  Anot her nont h.

MR. BESHORE: | think we could -- perhaps we
could just bypass the opposition to Proposal 7 --

MR. ENGLISH: O turn down Proposal 7.

JUDGE BAKER: All right. (Inaudible).

(Laught er)

JUDGE BAKER: (I naudible) -- witness and --
(i naudi bl e) -- any other testinony on Proposal 7. Again,
| think -- (inaudible) -- Proposals 1, 2, 3, 4, 5.

MR. ENGLI SH: That's fine, Your Honor. | -- |
guess |I'mjust wondering in advance, given the term |
think -- (inaudible) -- get done on Friday. Whether it
makes sense to plan in advance to go even a little |ater
tonmorrow than seven -- than 10 after seven, say to eight
or 8:30 to try to push everybody. M experience was the

Thur sday session cones and we go all day, it tends to make

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



© 00 N oo o b~ w N P

N NN NN R R R R R R R R R R
A W N P O © 0O N O 00 N~ W N P O

676
sure we get done on Friday.

And so | guess | would advocate planni ng our
schedul e tonorrow being even lunch a little later so that
people won't get -- aren't going to be hungry and then
pushing at least until, say, 8:30 tormorrow if we coul d.

SPEAKER: Can we start at eight?

MR. ENGLISH: | can start at eight.

SPEAKER: What's the w tness schedule for
t onorr ow?

MR. ENGLI SH: We've got -- we've got a nunber.

SPEAKER: What's the order?

MR. ENGLISH: |I'mnot sure. We'Ill| discuss that
this evening. There's -- there's plenty of w tnesses.

MR. BESHORE: We -- M. @allagher would be
prepared to go, you know, at 8:00 if that were the
conveni ence of everyone.

JUDGE BAKER: Is there any objection to
starting at 8:007?

(No response)

JUDGE BAKER: No objection. W shall reconvene
tomorrow at 8 a.m And we shall -- (inaudible) --

MR. ENGLI SH: Thank you, thank you.

(Wher eupon, at 7:20 p.m, on Septenber 11,

2002, the proceedi ngs were adjourned, to reconvene at 8:00
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